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1.  Laclough  v.  Towle.  H.  T.  1799.  3  £sp.-114. 

Trover  for  a  quantity  of  calico.     The  plaintiff  to  show  his  property  in  the  ^  custom 
goods,  proved  that  D.  P.  a  calico  printer,  received  them  from  »•  &  M.,  for  ^^l  tenT 
the  purpose  of  being  printed;  that  it  was  the  usage  of  that  particular  trade,  ^^toUieir 
when  articles  were  damaged  in  the  printing,  that  the  printer  should  be  bound  own  aceo- 
to  take  them.     The  goods  in  question  had  been  spoiled,  and  D.  P.   had  sold  oni  goods 
them  to  the  plaintiff,  who  had  afterwards  delivered  them  to  the  defendant  with  injured  ja 
a  view  that  he  should  purchase  them.     The  latter  subsequently  asserted  that  the  process, 
he  was  entitled  to  retain  them  for  the  rightful  owner,  the  party  who  had  ^^l  pf^. 
sent  the  articles  toD.  P.     For  the  plaintiff  it  was  contended,  that  the  usage  p^i-ty  jn 
being  established,  the  mere  act  of  damaging  the  goods,  without  leaving  any  such  goodt), 
election  in  the  owner,  conferred  a  property  in  the  calico  printer.  witb«at  the 

Per  LordKenyon,  C.  J.      It  is  impossible  to  sustain  such  a  proposition,  consent  of 
The  goods  could  not  vest  in  the  calico  printer  by  the  mere  fact  of  their  being     ^v^Z^V* 
damaged,  without  showing  the  owners  assent  that  he  should  keep  and  sell      ^      ^ 
them;  such  a  practice  would  open  a  door  to  endless  frauds. 

2.  Makepeace  v.  Jackson.  E.  T.  1814.  C.  P.  4  Taunt.  770. 

In  an  action  of  trover  for  a  colour-book  kept  by  a  printer  of  calico,  it  was  f^^  colour 
proved,  that  it  is  the  practice  of  that  trade  to  retain  a  standard  colour,  com-  ^^ok  of  a 
pounded  of  certain  ingredients,  to  which  standard  all  colours  mixed  in  that  calico  prin- 
trade  have  reference;  and  it  is  usual  to  insert  in  a  book,  an  account  of  the  pro-  ter  is  the 
cess  and  ingredients  of  each  mixture,   and  to  annex  thereto  a  piece  of  ocuico  property  of 
dyed  after  Uiat  colour,*  and  that  the  book  is  appropriated  to  the  purpose  of  re-  2[]J||^^t"of' 
ference.  in  order  to  prepare  orders  for  goods,  as  every  shop  retains  a  colour  ^be  head 
peculiar^ to  itself,     it  appeared  that  the  plaintiff  had  acted  as  head  coloui^man  celourman, 
m  the  sliop  of  the  defendant,  who,  on  discharging  him,  retained  a  book  of  the  thongb  the 
above  description.     It  was  urged  for  the  defendant,  that  the  possession  of  the  jitter  roay 
book  was  essential  to  his  trade,  and,  besides,  that  the  materials  were  his  prop-  ^^  ^'^^^of 
erty,  though  some  of  th^  mixtures  were  the  invention  of  the  plaintiff.  ibs^'^^loiin 

Fer  Ctir«    The  book  contended  for  was  kept  for  the  purposes  of  the  trade, 

Vol.  V.  1 


•  '.  •    •     • 

•  •    •  •    • 

•      •      •   • 


•  ••    !•  • 
.  •   •  •  •- 


*.  '.        ' 


\  -  *•••  .    CALICO  PRINTElt. 


•  •    •     •" 

>•*•  *  and  though  some  of  the  colours  were  the  product  of -the  plaintiff's  invention , 

jet  thev  were  mixed  in  his  character  of  servant  to  the  defendant;  we  therefore 
think  the  defendant  is  entitled  to  the  book.     See  7  Geo.  la.  1  c.  7  j  9  Geo 
2.  c.  4  8.  1 . 

In  order  to      «a[W(0,  StCaUllfl  Ot 

•upport  the  Rex  v.  DixoiC  and  others.  ISO-S.  I  R  &  R.  C.  C.  53, 

capital  fjpi^^  statute  18  Geo  2.  c,  27.  s.  1.  enacts,  that  any  person  who  shall,   by 

der^fheTs  ^®^  ^^  D^g^*t>  feloniously  steal  any  linen,  fustian,  calico,  &c.  or  any  other   cot- 
Geo.  2.  c.  ton  goods  or  wares  whatsoever,  laid,  placed,  or  exposed  to  be  printed,  whiten* 
27.  for  atea  ed,  bowked,  bleached,  or  dried,  in  any  whitening  or  bleaching  croft,  lands, 
liog  calico  fields  or  grounds,  or  other  place  made  use  of  by  any  calico  printer,  &c.    for 
placed  to  be  printing,  bleaching,  &c.  to  the  value  of  10».  shall  be  guilty  of  felony    without 
ft"wwt  be^  the  benefit  of  clergy.*     The  prisoners  were  prosecuted  upon  this  statute.  The 
proTed  that  ii'^^^t^^^t  stated,  tbat  they  had  taken  50  pieces  of  calico,  laid  and  placed  to 
the  place     be  printed  in  a  certain  building  at  B.,  made  use  of  by  the  prosecutors   for 
from  which  printing  the  same  calico.     The  same  count  described  the  building  as  one   for 
[   ^  1   drying;  the  third  as  apiece  of  ground;  the  fourth  generally,  that  the  prisoners 
the  calico    ^^^  steal,  &c      No  direct  evidence  was  offered  that  the  place  was  used  for 
^aa  made  ^^^  purpose  of  printing  or  dying;  but  after  the  defendants  had  been  found  guil- 
nse  of  eith-  ^Y  <^^  sentenced  to  death,  a  doubt  was  suggested,  whether  there  should  not 
er  for  print-  have  been  proof  that  the  building,  or  ground,  was  used  for  printing,  &c. ;  and, 
ing  or  dye- on  a  reference  to  the  twelve  judges,  they  were  of  opinion,  tbat  the  conviction 
ing  calico,  qq  the  three  first  counts,  which  contained  a  capital  charge,  was  wrong,  as  it 
did  not  appear  that  the  premises  from  which  the  calicoes  were  abstracted  was 
either  a  buildmg  used  for  printing  or  for  dyeing;  but  as  the  evidence  support-^ 
ed  the  fourth  count,  which  charged  merely  a  simple  larceny,  the  defendants 
might  be  punished  for  that  offence  onfy.     See  Rex  v.  Hugill,  cited  4  Bl*  Com*. 
by  Chitty.  240.  n;  and  Precedents^  Petersdorff 's  Index,  16.  Crim.  Div.  and 
Arch.  CruB.  PL  149.  1st  edit. 

Callfns  til?  IPIafntffE.     See  posi,  tit.  Ji'tmswi. 

^alHf  S.     See  f09iy  tit'  Tiihe; 

dnntltfllJIC.      See  tit.  ConuMnct^  Claim  of;  Copyright;  CorportUioni 
Replevin  y  Umversilies, 

<EKm&t(9SSh(re.     See  |hm<,  tit.  Fieri  Facias^  Process. 

CKinilOftl'S  HXttUnntH.     See  post ^  tit.  Histories . 

Staines- V.  Burgesses  of  Droitwich.  M.  T.  1694.  K«  B.  1   Salk.  2&1 

S.  C.  Skin.  623. 
This  was  an  issue  out  of  Chancery,  to  try  at  bar,  whether  by  the  custom  of 
Droitwich;  salt-pits  could  be  sunk  in  any  part  of  the  town,  or  in  a  certain  place 
only.     Upon  the  trial  Cambden's  Britannia  was  o'lered  in  evidence,  but  re- 
Cambden's  tused,  the  Court  being  of  opinion,  that  although  a  general  history  may  be  gi»  - 
Britannia  is  yen  in  evidence  to  prove  a  matter  relating  to  the  kingdom  in  general,  because 
eV^encA  to  *^®  uature  of  the  thing  requires  it,  it  could  not  be  relied  upon  to  prove  a  par- 
provea mat **^"^*^ '"g^*  or  custom.     See  S.  P.  1  Phil.  Ev.  338.  3d  edit;  1  Stark.  Ev.  62; 
ter  relating 2  id.  180.  181;  Peake.  Ev.  114;  Bul.  N.  P.  248;  1  Vent.  151;  Skin.  14;  1 
to  the  kinr Barnard.  14.  2  Jones.  164. 

neral,  hux     CHUttlSt.     See  tit.     Fiskery\  Joint  Stock   Compames. 

•QtoffL  I.  DEFINITION  AND  UTILITY  OF,  p.  4. 

particular      ^^  COMPENSATION  TO  BE  PAID  TO  PROPRIETORS  FOR 

\    4    l        *  l^he  61  Geo.  8.  c.  41.  i.  2.  repeals  this  part  of  the  aot,  and  directs  that  the  ofieoder 
■hall  be  poniabable  by  transportation  for  life;  or  for  any  term  not  leas  than  soYenyean,  or 
by  imprisonment  and  hard  labour  not  exceeding  seven  years;  see  4  Geo,  8,  o.  87;  a.  16$ 
A  Geo.  4.  c.  56. 

'    t  The  national  benefit  eAsaing  from  this  species  of  eomronnioation  is  almost  too  obvi- 
vns  to  reqnire  ezaminatiyn  or  comment ;  for  it  is  presumed  that  if  a  selection  were  to  be 
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CUTTING  CANALS  THROUGH  LANDS,  AND  RIGHTS 

AND  DUTIES  OF  COMMISSIONERS,  p   5. 
HI,  SHARES  IN  CANALS,  AND  CALLS  UPON  SUBSCRIBERS, 

p.  11.  ' 

IV.  TOLLS     PAYABLE   ON   CANALS,   AND   EXEMPTIONS 

FROM  THE  PAYMENT  OF,  p.  15. 

V.  RATEABILITY  OF  CANAL  TOLLS  FOR  RELIEF  OF  POOR. 

p.  18. 

VI.  DESTROYING  CANAL  WORKS,  AND  PUNISHMENT  FOR 

COMMITTING  ROBBERIES  ON,  p.  18. 
VIL  NOTICE  OF  ACTION  TO  PARTIES  ACTING  UNDER  CA- 
NAL ACTS,  p.   la 

I.  DEFINITION  AND  UTILITY  OP. 
Canals  are  artificial  rivers,  provided  with  locks  and  sluices,  and  sustained 
by  banks  and  mounds,  and  are  generally  dug  for  commercial  purposes,  to  ex- 
pedite tbe  inland  navigation  of  goods  from  one  place  to  another. 

II.  COMPENSATION   TO   BE   PAID  TO   PROPRIETORS  FOR 

CUTTING  CANALS   THROUGH  LANDS,*  AND  RIGHTS   [    «    1 
AND  DUTIES  OF  COMMISSIONERS.  .         . 

1.  The  King  v.  the  Stainforth  and  Keadby  Cawal  Company.  H.  T.  1813.  ^^^can^ 

K.  B.  1  M.  c^  S.  32.  not  be  ob 

^  Tills  waaap  application  for  a  mandiwius  to  compel  a  meeting  of  the  commi»-  tained  to 
sionersy  appointed  pursuant  to  the  provisions  of  an  act  of  parliament,  to  pro-<^o™P®*  • 
ceedto  an  assessment  of  the  value  of  land  taken  by  them  for  the  purposes  of^*"*'  *^^ 
the  Stainforth  and  Keadby  Canal,  and  also  of  the  recompence  to  be  made  for  ^^,|jj%*' 
the  damages  thereby  sustained.     It  appeared,  that  in  1799,  the  company  took  joe  of,  and 
the  land  in  question,  of  which  Lady  S  was  then  tenant  for  life,  and  M«  H.  af-amoont  of 
terwards  became  so  at  her  decease,  and  converted  it  to  the  vpurposes  of  this  compenM 
navigation.     At  that  period  they  valued  the  land,  without  giving  any  notice  of  ^'^°  ^^^ 
it  to  Ladj  S.,  or  tendering  the  money  at  which  they  estimated  it.     In  1807  {j*J^  for^ihel 

iDada  out  of  tbe  namerous  causes  .which  conspire  to  increase  tlie  wealth,  popnlation,  and  P^HP^®  |^^ 
^neral  happiness  of  a  state,  canals,  or  cheap  inland  navigation,  would  be  chosen  as  con-  ^    ,  canaJ, 
stitDting  the  most  prolific  source  of  prosperity.     It  is  throngh  the  aid  of  these  conduits  ^"i?*   . 
that  a  widely  scattered  popnlation  can  obtain  and  enjoy  tbe  same  advantages  as  the  inba-  |[PPl><2^tion 
bltants  of  large  cities;  and  they  are  eonally  advanta^eoas   to  towns  by  destroying  local  |<"^"®^'^t 
iDonopolies.     It  is  throngh  them  that  the   several  towns  in  Holland,  Zealand,  and  Flan-     .  ™^"^ 
den,  have  for  many  centaries  maintained  an  active  interconrse  with  each  other;  that  P-aris^*^  ^°  *. 
b  so  closely  connected  with  Ronen  and  Havre  de  Grace;  that  Switzerland  maintains  by ''f'^'^'^^'*'^ 
tbe  Rhine  an- interconrse  with  Holland;  and  that  in  England,  particalarly  since  tbe  mnlti-^'™^* 
plication  of  canals   within  tbe  last  70  years,  the  conveyance  of  coal,  iron,  salt,  and  other 
balky  commodities,  is  so  mnch   facilitated.     On  the  other  hand  the  want  of  such  inter- 
coarse  is  the  principal  canse  of  tbe  comparative  slow  advancement  of  wealth  and  popula- 
tion in  Spain,  Poland,  the  Soath  of  Germany,  and  in  no  inconsiderable  degree  in  France. 
TTie  s^oal  benefits  to  be  derived  from  tbe  establishment  of  this  mode  of  intercourse  were 
first  pointed  out  to  tbe  notice  of  this  country  by  Dean  Tacker.     In  his  celebrated  book  on 
trade  (p.  116,)  he  observes,  that  the  expedient  of  cutting  canals  is  preferable  to  roakinr 
rivers  navigable,  tbe  expence  not '  being   in  general  greater,  tbe  repairs  being  easier,  and 
tbe  natural  casualties  of  inundation,  shitting  of  sands,  Sec,  less  in  the  case  of  a  canal  than 
a  river;  and  tbe  labour  of  navigation  on  a  canal  being  the  same  both  up  and  down.     Ca- 
nals are  usually  formed  in  England  by  single  individuals,  or  public  companies  established 
lor  that  purpose  (se^posf,  tit  Joint  Stock  Company,)  under  tbe  sanction  of  acta  of  par- 
liament.   The  rules  and  principles  to  be  observed  in  framing  these  statutes  are  now  well 
understood.    The  essential  requ'isites  are  the  establishment  of  a  company  as  a  corporation 
with  a  fixed  name  r  power  for  the  projectors  to  obtain  such  lands  as  they  may  require,  on 
paying  a  proper  compensation;  to  raise  money;  to  make   bye-laws;  and  generally  to  do 
all  acts  which  may  benefit  the  concern,  care  being  taken  that  a  proportionate  benc^t  shall 
also  be  secured  to  tbe  public. 

*  Some  of  tbe  canal  acts  direct  the  amount  of  compensation  to  be  paid  for  cutting 
through  lands  to  be  settled  by  commissioners  appointed  for  tbe  purpose,  who  are  to  ascer- 
tsiii,  either  by  annual  rent  or  a  sum  in  gross,  the  value  of  the  lands  set  out  for  making  tbe 
canal,  as  also  tbe  recompence  for  damages  sustained;  and  if  the  parties  are  dissatisfied 


4  CANALS. — Compensation  to  PtH^prieion  of  Lands. 

Lady  S.  died,  and  in  1810  the  agent  of  M.  H.  made  several  applications  for  a 
settlenient;  and,  in  that  year,  calculations  far  below  the  real  value  were  fortn- 
ed  by  the  company,  and  an  offer  of  the  money  made,  since  which  no  proceed- 
ings had  been  adopted.  Per  Cur,  This  application  should  have  been  made 
[  6  "I  earlier;  many  changes  must  have  occurred  in  the  company's  property,  which 
would  be  seriously  affected  by  our  granting  this  rule.  The  parties  have  an 
adeqnate  remedy  by  ejectment,  to  which  they  must  have  recourse. — ^Rule  re- 
fused,— See  the' Kins  v.  the  Severn  and  Wye  Railway  Company,  2  B.  ^  A. 
646.  abridged  post,  Railways;  and  2  M.  &  S.  80;  10  Yes.  92. 
2.  Company  of  Proprietors  of  the  Leominster  Canal  Navioatiox  v, 

NoRRis.  H.  T.  1798.  K  B.  7  T.  R.  500 
Wherecom      The  commissioners  under  a  canal  act  (31  Geo.  3.)  were  empowered  to  de- 
mittionera  termine  all  questions  that  should  arise  between  the  company  and  the  persons 
are  empow  interested  in  any  lands  that  should  be  affected  or  prejudiced  by  the  execution  of 
t       Mthe^^®  act;  and  also  to  determine  what  sums  of  money  should  be  paid  by  the  com- 
ram  to  be   V^Jy  either  by  annual  rent,  or  by  a  sum  in  gross,  for  the  absolute  purchase  of 
paid  for      the  houses,  lands,  ^c,  that  should  be  set  out,  or  made  use  of,  for  the  said  ca- 
lands  to  be  nal,  and  also  to  determine  what  other  distinct  sums  of  money  should  be   paid 
used  for  a  Ky  i\^q  company  as  a  recompence  for  any  damages  which  should  be  sustained 
^*Ao  *tvto^y  ^"^^  persons  interested,  &c.  in  the  said'  lands;  that  the  annual  rents  so 
the  ownera  ^S^®^^  ^P^°  ^'  settled,  should  be  charged  on  the  rates  therein  granted  to  the 
of  land  to  company,  and  should  be  paid  by  them  as  the  same  should  become  due;  and  in 
distrain  for  case  such  annual  rents  or  sums  should  not  be  paid  within  21  days  after  they 
non-pay      should  become  due,  such  persons  were  thereby  empowered  to  seize  or  distrain 
ment  ofthe  j^j^^y.  effects  of  the  company,  which  should  bo  found  on  the  canal,  or  on    the 
latter  may  wharfs,  warehouses,  §"0,  thereto  belongmg,  and  to  detain  the  same  until  pay- 
distrain  for  ment,  &c.     In  replevin  to  try  the  legality  of  a  distress  made  under  the  act  of 
an  annnal    parliament,  it  was  objected  that  (he  distress  could  not  be  supported  as  a  dis-* 
■QDi  do     ^  tress  at  common  law,  because  the  goods  were  distrained  off  the  premises,  nor 
*^'^^j*h*^i»    *  distress  under  the  act,  because  the  statute  only  gave  a  power  to  distrain  for 

?«!.«.;--;/!«  an  annual  rent  of  sum  of  money  in  gross  "/or  the  absolute  purchcise  of  the 
comDiission  i»»,o  •  .  i/»^i  •        t    ,     t  •    ^  •' 

^j^.  landSy^  qrc;  whereas  it  appeared  from  the  avowries,  (hat  this  was  not  an  an- 

nual rent)  or  a  sum  for  the  absolute  purchase,  but  merely  an  annual  sum  until 

with  their  determination,  the  commissioners  are  to  issae  a  warrant  (o  the  sheriff  of  the 
county  where  the  lands  lie  to  sammoix  a  jary  to  assess  such  valne  or  recompence.  Accor- 
ding to'  most  of  these  acts»  on  payment  or  tender  of  snch  som  as  the  commissioners  as- 
certain  or  the  jnry  assess,  the  company  may  take  possession  of  the  lands;  and  opon  fur- 
ther recording  th^  determination  of  the  commissioners,  or  the  verdict  of  the  jary  at  the 
sessions,  the  land  will  vest  in  the  company;  but  until  such  sum  is  paid  or  tendered,  the 
company  will  not  have  power  to  enter;  see  the  Stainforth  and  iCeadby  Canal  Act,  35 
Geo.  8,  c.  117;  1  M.  &S.  32,  n. 

If  the  funds  represented  to  parliament  as  adeqnate  for  the  completion  of  the  undertak- 
ing be  sufficient,  the  persons  authorised  to  cut  the  canal  will  be  directed  by  a  court  of 
equity,  on  the  previous  application  of  the  owner  of  the  lands  through  which  they  are  cut, 
to  desist  from  farther  proceeding;  Agar  t.  the  Regents*s  Canal  Compaay,  cited  I  Swanst. 
260.  n;  Cooper.  C.  C.  77. 193*  But  persons  so  authorised  to  cut  a  canal  and  required  to 
appropriate  certain  sums  for  the  construction  and  maintenance  of  works  to  protect  a  har- 
bour in  which  the  canal  was  intended  to  terminate,  cannot  be  restrained  from  cutting 
through  their  own  lands  at  a  distance  from  the  harbour,  in  the  event  of  a  present  insuffi- 
ciency of  funds  for  the  completion  of  the  undertaking,  pending  an  application  to  parlia- 
ment for  further  powers  to  levy  money;  Mayor,  lie.  or  King's  Lynn  v.  Pemberton,  1 
Swanst.  244.  And  though  the  Court  will  not  in  general  restrain  an  action  of  trespass  by 
a  party  through  whose  estate  a  canal  is  being  cut  for  deviating  from  the  line,  because  he 
has  laid  by  and  rested  upon  his  legal  right;  yet  if  be  files  a  bill  to  restrain  their  deviating, 
and  then  moves  to  commit  them,  the  Court  will  not  in  a  disputed  case  do  so,  without  a  trt- 
al  by  a  jury,  and  directing  an  issue  at  law;  Agar  v.  Regent's  Canal  Company,  Cooper,  77. 

The  commissioners  for  making  a  brook  navigable,  with  powers  to  borrow  money,  ha- 
ving given  orders  for  persons  to  be  employed  in  the  works,  all  the  acting  commissioners 
who  vt'ere  present  at  the  meeting  were  holdeit  liable  to  pay  (the'  workmen,  although  the 
fund  was  deficient;  Horsby  v.  Bell,  Amb.  769.  772;  for^  as  observed  by  the  Court,  the 
workmen,  who  engaged  to  do  the  work,  could  not  know  the  state  of  the  fond,  nor  was  it 
their  business  to  inquire;  they  gave  credit  to  the  commissioners;  the  plaintiff  could  not  be 
considered  as  giving  credit  to  the  success  of  the  undertaking. 
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the  compaDy  should  purchase  the  laode.  But  the  Court  were  clearly  of  opi- 
nioD,  that  the  act  conferred  a  power  of  dietress  in  a  case  like  the  present,  and 
discharged  a  rule  to  enter  judgment  for  the  plaintifis. 

S.  Rex  v.  Glamorganshire  Canal  Company.  H*  T.    1810.  K.  B.   \t 

East  156. 

By  the  act  for  making  and  maintaining  the  Glamorganshire  canal,  power  was  And  where 
given  to  the  canal  company  to  make  all  such  works  as  they  should  think  ne-  a  canal  com 
cessaiy  and  proper  for  •*  effectinc,  completing,  maintaining,  iinproving,  and  P^'jJ'  T'®^ 
using  the  canal  and  other  works;"   and  the  company  were  required  to  lay  be-  f" make  all 
fore  the  sessions  an  account  of  the  sums  expended  in  making  and  completing  g^ch  works 
the  canal,  up  to  the  time  of  its  completion;  and,  after  that,  an  annual  account  as  they 
of  the  rates  collected,  and  of  the  charges  and  expences  of  supporting ^  maintain'  might  deem 
tng,  and  ustng  the  navieaiion  and  its  u)orks;  and  the  sessions  were  authorised,  "®^^f  D^ 
in  case  it  appeared  to  tnem  that  the  clear  profits  exceeded  the  per  centage  U-    r  "  ®'®^^ 
anted  by  the  act  on  the  sums  mentioned  in  the  first  account  to  have  been  ex* .  ^  J 

pended  by  the  company,  (that  is.  in  making  and  coropletinff  the  canal  and  its  ifM^^maia 
works,}  to  reduce  the  canal  rates.     After  the  period  fixed  for  the  completion  tain inc,  im 
of  the  canal,  and  after  the  first  dividends  were  to  be  calculated,  the  sessions  re-  proving, 
jected  charges  and  expences  stated  in  the  ^nnual  account  of  disbursements  for  *^  o>i°8 
a  reservoir  and  steam  engine,  which  the  company  deemed  necessary,  and  prov-  ^^  ^^^ 
ed  by  evidence  to  have  been  erected  for  the  support  and  improvement  of  the  ^-orks  "' 
original  line  of  canal,  and  for  the  belter  supplying  it  with  water  in  dry  seasons,  they  were 
And  the  question  which  now  arose  was,  whether  the  company  were  strictly  bolden  eati 
coofioed  to  the  repair  and  sustentation  of  the  original  works  constructed  with  ^^cd  to  coa 
the  original  capital.     The  Court  held  that  the  sessions  had  acted  erroneous-  '^°f  ^  ."'^ 
ly,  observing;  there  is  no  doubt  upon  this  actof  parliament  that  the  company  ^^'^^"^^^ 
may  erect  new  works  in  furtherance  of  the  purposes  of  the  old  navigation    But  therance  of 
the  judgment  of  the  sessions,  in  disallowing  these  charges,  has  proceeded  on  the  parpo  - 
the  consideration  that  the  company  should  not  execute  any  new  works  for  those  'o*  pf  tlie 
purposes.     If  we,  however,  ao  not  view  the  act  in  this  way,  we  must  read  it  ^W  line  of 
as  if  the  sessions  were  appointed  the  judges  of  the  propriety  or  fitness"*^  *****°"' 
of  the  particular  works,  admitting  such  works  to  have  been  erected  for 
the  purpose  of  maintaining  and  using  the  canal.     That  was  never  meant  to  be 
the  meaning  of  the  act.     They  were  merely  to  judge  whether  the  charges  and 
expences  stated  in  that  account  are  charges  and  expences  attending  the  matn- 
taitting  and  using  of  the  navigation  authorised  by  the  act,  or  wholly  irrelevant 
to  it.     Had  the  new  works  been  shown  to  be  merely  colourable,  and  erected 
for  purposes  collateral  to  the  navigation,  authorised  by  the  act  of  parliament, 
such  charges  would  have  been  rightly  rejected  by  the  sessions.     As  matters 
stand,  we  must  quash  the  order.     See  8  T.  R .  286. 

4.  HoLLis  V.  Goldfinch.  H.  T.  1823.  K.  B.  1  B.  &  C.  205;  S.  C.         «  .    .  . 

2  0.^310.  ;  frac??o7 

Declaration.     Trespass  for  breaking  and  entering  the  close  of  the  plaintiff,  making  a 
in  tbe  parish  of  Compton,  in  the  county  of  Southampton,  bounded  on  the  east  river  navi- 
by  a  ditch,  and  on  the  west  by  the  river  Itchen,  and  cutting  down  the  trees  acd  ^^^^'  ^^^ 
bushes  of  the  plaintiff,  and  materials  thereof,. coming,  taking,  carrying  ^^^Yj^^^^^^^^ 
4rc.     Plea,  general  issue.     At  the  trial,  it  appeared  that  the  locus  in  quo  was  ^at,  tow'ing 
the  bank  on  the  opposite  side  to  the  towing  path  of  that  part  of  the  river  Itoh-path,  &c. 
en,  called  the  New  Cut.  which  apparently  had  been  formed  with  the  earth  ta-  was  to  be 
ken  from  the  channel  of  the  navigation,  and  thrown  on  the  land  of  the  defend- ™ed  until  a 
ant,  called  Warner's  Mead,  between  which  and  this  bank  was  a  small  drain,  ^J,„"2„^' 
called  the  Counter  Ditch.     The  plaintiff  put  in  evidence  an  act  of  parliament,  satisfaction 
made  in  the  16  &  17  Car.  2.  whereby  it  was  enacted,  that  Sir  Humphrey  Ben-  was  made 
nett  and  others  might  make  the  river  Itchen  navigable;  that  they  might  make,  to  the  land 
in  the  adjoining  lands,  locks,  sluices,  towing-paths,  &c. ;    that,  in  order  that  owners, 
what  they  might  do  should  not  be  prejudicial  to  any  persons,  it  was  provided"^  J  ^^^» 
that  the  updertakers  should  not  dig,  cut,  carry,  or  make  any  trench,  river,  ofprfetors  o7 
watercourse,  or  use  the  locks,  wears,  pens  of  water,  cranes,  and  wharfs,  or  the  naviga- 
the  passages,  ways,  bridges,  or  footrails,  in  or  upon  the  lands  of  any  person,  tion  did  not 
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[  8  ]  until  a  full  agreement  with,  and  satisfaction  to,  the  respective  owners  and  OC" 
cupiers  of  the  lands  were  had  or  made  by  any  five  of  the  commissioners  ap- 
therebj  ne-  pomted  by  the  act,  or  by  ihe  persons  authorised  to  make  the  navigation,  nor 
cMsaril  j  ac  until  such  recompence  or  satisfaction  shall  have  been  given  or  paid  to  the  re^ 
quire  rach  gpective  owners  of  such  lands,  according  to  the  determination  of  the  commis- 
rDthes^  sioners,  or  agreement  made  by  the  persons  authorised  as  aforesaid,  unless  it 
of  a  bank,  were  by  the  consent  of  the  respective  owners, ,  or,  where  they  should  refuse  to 
which  had  appear  before,  or  submit  to,  the  determinations  and  decrees  of  the  commis- 
been  form- sioners;  in  which  latter  case,  the  persons  authorised  by  the  act,  their  ser- 
ed  out  of  vants,  or  workmen,  by  the  order  and  approbation  of  the  commissioners,  were 
..  ®  ®*P Y*' ®™P^wered  to  cut,  dig,  or  make,  any  new  river,  4rc.,  and  to  make,  maintain^ 
new  chan-  ^^^  ^^^  ^^^  ^^^^  locks,  wears,  sluices,  Sfc.  made  or  built  upon  the  lands  of  the 
net,  as  to  persons  so  refusing,  in  as  full  a  manner  as  if  the  agreement  had  been  made 
maintain  with  the  owners  by  the  persons  so  authorised,  or  as  if  the  owners  had  submit- 
trespaaa  for^^d  to  the  determination  of  the  commissioners.  The  justices  of  the  peace  of 
b**h°*  fc  *^®  respective  counties  were  made  commissioners.  It  was  further  enacted, 
growio'c  ^^^^  ^^^  commissioners  should  hear  and  determine  all  controversies,  and  that 
thereon;  their  determination  should  be  binding  on  all  persons,  and  that  their  orders, 
2dly,  that  sentences^  4rc.  should  be  set  in  writing  under  the  hands  and  seals  of  the  com- 
the  act  con-  missioner<4,  or  any  five  of  them  and  kept  among  the  records  of  the  sessions; 
?*"Jj°*  "?***  and  that  transcripts  should  be  delivered  to -the  clerks  of  the  peace,  to  be  by 
P^p^^g'JJ  them  kept  upon  record  among^it  the  records  of  their  sessions  of  the  said  coun- 
■ale,  and  as  ties*  and  that  they  should  be  taken,  construed,  deemed,  and  adjudged  good 
its  object  and  sufficient  evidence  in  any  court  of  record  whatever.  The  plainti-  having 
might  be  ac  first  proved  that  no  transcript  of  any  order,  &c.  of  the  commissioners  should  be 
complish^  found  in  the  office  of  the  clerk  of  the  peace  for  the  county  of  Southampton,  of-^ 
hry  ivere  *  ^'^^^^  *  piece  of  paper  in  evidence,  which  he  proved  to  be  found  among  his  ti- 
improperty  ^^^  deeds,  appearing  on  the  face  of  it  to  be  an  award  of  the  commissioners; 
directed  to  but  the  learned  judge  refused  to  accept  it,  because  it  did  not  come  from  the 
presume  a  clerk  of  the  peace.  The  plaintiff  then  proved  several  acts  of  ownership  many 
P"'®^"*  ®^years  back  upon  the  pl^ce  in  question,  by  cutting  the  bushes,  and  digging  the 
luTve  been  ^^^>  ^^  making  a  towing-path.  He  also  proved  acts  of  ownership  upon  oth- 
©riginally  ^^  V^^^  of  the  bank  on  the  side  of  the  New  Cut,  but  beyond  Warner^s  Mea- 
made,  and  dow,  which  evidence  the  karned  judge  received,  on  the  ground  that  the  plain- 
that  evi-  tiff,  claiming  a  general  right  over  the  bank  of  the  navigation,  the  acts  done  in  one 
dence  of  pg^  ^ere  evidence  to  explain  what  was  the  right  over  other  parts.  The  plain- 
enhi  b ''"*'^^^®"  put  in  a  lease  of  8th  September,  1750,  by  'which  Edward  Pyott,  the 
J2^  p^jjpjjg.  former  proprietor  of  the  navigation,  let  for  21  years,  to  K.  €k)ldfinch  and  oth- 
tora  on  oth-  ers,  such  a  quantity  of  ^v  ater  flowing  m  the  river  Itchen,  that  lay  above  a  me«- 
er  parts  of  dow.  called  Crompton  IVlawn,  which  adjoined  Warner's  Mead,  so  as  not  to 
the  banks  impede  the  navigation,  together  with  four  hatches  or  sluices,  for  the  purpose 
^" '"P*??  of  watering  or  irrigating  the  pasture  land.  The  defendant  proved  that  the 
ed^it  not  ^' *^"^^®^  growing  on  the  bank  had  been  cut  by  his  order,  and  that  about  10 
being  prev- years  ago  there  were  eight  or  nine  large  ash  poles  growing  on  this  bank, 
which  were  then  cut  down,  and  taken  away  by  his  order.  Tiic  judg«^  told  the 
[  9  ]  jury  that  they  might,  from  the  great  length  of  time  which  had  elapsed  since 
the  cut  was  made,  presume  that  some  agreement  had  been  made  between  the 
ioosly  esub  parties,  and  that  satisfaction  had  been  received  by  the  landowner  for  giving 
lished  that  up  his  land  for  the  purposes  of  naviiration,  if  they  thought  the  usage  was  in  fa- 
the  places  y^^y  of  the  plaintiff",  and  that  the  question  was  one  of  a  simple  fact.  By  whom 
Aose  acta  l*ad  the  acts  of  ownership  been  made  ?  The  jury  found  thefr  verdict  for  the 
were  appli-  plaintiff.  A  rule  for  a  new  trial  was  obtained  on  two  grounds;  1st,  That  the 
ed  were  learned  judge  had  directed  the  jury  to  find  that  the  soil  of  the  bank  'in  ques- 
part  of  one  tion  vested  in  the  proprietors  by  agreement,  when  the  act  of  parliament  mere- 
entire  die-  \y  guyg  j^n  easement;  2d,  That  the  learned  judge  had  received  proofs  of  acts 
tnct.  of  ownership  said  to  have  been  exercised  upon  other  parts  of  the  bank,  which 

was  not  one  entire  property.  Cause  was  shown  against  the  rule,  and  it  was 
contended,  that  acts  of  parliament  made  in  the  time  of  Charles  the  Second, 
roust  not  be  expounded  by  the  same  rules  as  modern  statutes,  and  that  the 
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legislature  intended  for  the  soil  to  pass.     But  counsel  relied^  upon  the  pre- 
samptioD  that  no  agreement  had  been  made  and  the  acts  of  ownership  exer- 
cised by  the  plaintiff.     Per  Cur,     We  are  of  opinion  that  the  statute  16  &  17 
Gar.  2.  did  no!  give  any  right  to  the  undertakers  of  the  canal  to  purchase  the 
soil      They  merely  wanted  the  use  of  the  land  through  which  the  river  pass- 
ed; and  there  was  no  necessity  for  them  to  make  any  agreement  or  satisfac- 
tion, except  for  the  use  of  it.     In  fact,  no  other  right  was  given  to  the  under- 
takers, than  a  mere  easement  or  power  to  cut  and  make  the  canal  and  towing- 
path,  and  do  such  other  things  as  were  necessary  for  the  purposes  of  the  nav- 
igation.    And  as  there  was  not  any  neces^ty  to  put  themselves  to  the  expense 
of  buying  the  land,  it  would  be  too  much  to  infer  it.     To  construe  this  act,  let 
us  look  to  others  that  are  in  pari  materia^  and  we  find  that  the  statute  23  Hen. 
8.  c.  5.  respecting  the  commissioners  of  sewers,   contains  similar  language, 
and  gives  them  an  authority  to  repair  the  banks  of  rivers;  yet  it  is  clear  that 
they  have  na  property  in  the  soil  of  the  bank;  and  the  same  conclusion  may 
be  drawn  from  the  Duke  of  Newcastle  v.  Clarke,  (2  Moore.  Rep.  666.)     it 
was  suggested  that  although  the  proprietors  did  not  buy  the   adjoining  land, 
yet,  by  digging  the  earth  out  of  the  channel  o(  the  river,  and  putting  it  on  the 
bank,  they  acquired  a  right  to  whatever  might  grow  on  that  bank.     It  would 
certainly  give  the  bank  for  all  the  purposes  of  navigation,  and  thev  would  be 
excused   from  the  effects  of  committing  a  trespass  on  the  adjoinmg  land,  in 
consequence  of  the  satisfaction  they  were  bound  to  make;  but  they  would  have 
no  ^eeal  right  to  the  soil  of  the  bank,  so  as  to  grow  any  thing  they  pleased  on 
it. .    The  lease  which  was  produced  in  evidence  at  the  trial,  had  for  its  object, 
to  grant  so  much  water  as  would  irrigate  the  adjoining  lands  of  the  lessee,  and 
therefore,  it  demises  the    four  hatches  or  sluices  then  standing  on  the  bank  of 
the  river.  It  cannot  be  said  that  the  lease  imports,  that  if  the  hatches  belong  to 
the  lessor,  that  therefore  the  banks  do.     For  it  was  necessary  to  make  these 
hatches  for  the  purposes  of  the  navigation,  by  which  means  a  right  is  acquired 
orerthem-y  and  i here  is  an  express  proviso  that  the  lessees  should  keep  the 
hatches  in  repair,  and  should  si  op  down  or  keep  open  the  hatches  for  the  pur- 
pose of  maintaining  the  navigation  of  the  river,  and  preserving  a  sufficient 
qoantity  of  water  in  the  navigable  canal,  in  such  marner  as  to  the  lessor 
should  seem  proper  to  e  ect  that  object.     With  respect  to  the  admissibility  of 
the  evidence  of  acts  of  ownership  in  other  and  dillerent  parts  of  the  bank,  we    ^  ,^  i 
are  clearly  of  opinion  that  it  ought  not  to  be  received;  for  the  cases  of  that  de-   L  ^^  i 
scripilon  all  proceed  upon  the  ground  of  unity  of  ownership,  or  similarity  of 
character  between  the  place  in  question  and  the  other  parts  of  the  bank.     In 
the  present  case,  there  was  no  such  unity  of  ownership  established  in  evi- 
dence; and  it  is  easy  to  imagine  that  this  channel  ran  through  the  lands  of 
several  persons.     Some  njighl  be  willing  to  sell,  and  others  unwilling  to  part 
with   their  lands;  and  it  cannot  be  inferred, jhat  because  19  persons  in  one 
particular  line  of  bank  grant  away  their  freehold  up  to  the  edge  of  the  water, 
that  therefore  the  'JOth   person  has  done  the  same  thing.     There  might  be  as 
gr«;at  a  diversity  of  right  over  the  different  parts  of  the^ank,  as  the  number  of 
persons  through  whose  lands  the  cliannel  is  made;  which  clearly  shows  that 
the  evidence  should  be  confined  to  the  spot  in  question.     On  the  whole,  there- 
fore, we  are  of  opinion,  that  as  there  are  not  any  words  of  sale  in  the  act,  and 
it  was  not  necessary  to  purchase  the  land  for  the  navigation,  that  the  act  of 
parliament  was  not  properly  presented  to  the  jury  for  their  consideration.     We 
think  also,  that  the  lease  can  produce  little  weight  on  the  mind,  and  that  the 
evidence  respecting  the  ownership  on  any  other  bank  oueht  not  to  have  been 
admitfed.^Kule  absolute.     See  2  Yes.  jun.  652;  14  East.  332;  2  B.  &  A. 
554]  Callis  on  Sewers,  74 

5.  The  Company  of  Proprietors  of  the  Wyrley  and  £ssin6ton  Canal 

Navigation  v.  Bradley  and  others.  E.  T.  1806.  K.  B.  7  East.  368.       Soif  tL  ^ 
A  canal  act  provided  that  the  canal  company  should  not  be  entitled,  on  pur-||,^  compa 
chasing  lands  for  making  a  canal,  to  any  coal  mines,  Sfc,  under  t^e  same,  but  ny  who 
that  such  mines  should  belong  to  the  same  persons  as  would  have  been  entitled 
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might  have  to  tbem  if  the  act  had  not  been  made;  but  it  required  the  owners  to  give  notice 
stopped  the  ^^  ^y^^  company  of  their  intention  to  work  their  mines  within  10  yards  of  the 
^^'  c  n-  <^^^^  ^^  ^^^  ^^®  company  might  inspect  the  mines  and  stop  the  further 
iigaoB8*to'"  working  of  them,  on  paymg  compensation  to  the  owner.  It  appeared  that  no- 
the  canal,  tice  was  given  to  the  company  by  the  defendant,  before  he  began  to  work  his 
by  the  spe-  mine  within  the  given  distance  cKfthe  canal,  of  his  intention  so  to  do,  who  de- 
cial  provis-  clined  purchasing  out  the  defendant's  rights;  in  consequence  of  which  the  de- 
a^""of  ^^  ^<3ndant  continued  working  on  the  mine  in  the  usual  way,  till  damage  happen* 
Uainen^e-  ®^  ^7  *^®  partial  giving  way  of  the  sides  and  bottom  of  the  canal.  Plaintifi^s 
frain  from  were  nonsuited.  A  motion  was  now  made  to  set  aside  the  nonsuit, .  on  the 
doing  80,  ground  that  the  defendant  was  bound  so  to  use  his  own  so  as  not  to  injure  the 
they  cannot  plaintifi's  property.  A  case  was  mentioned,  which  had  been  tried  before  the 
afterwards  game  judge  aa  this  cause^  between  the  Birmingham  canal  company  and  others, 
the?eana^  where  the  company  had,  under  similar  circumstances,  obtained  a  verdict.  But 
being  nn-  the  judge  observed,  that  although  he  had  no  distinct  recollection  of  that  case, 
dennined.  unless  the  words  of  the  act  were  very  different,  he  could  not  now  adhere  to  his 
[11]  former  opinioa  ^  And  the  court  said,  the  legislature  left  to  the  owners  of  the 
lands  the  entire  dominion  and  benefit  of  their  property  in  every  respect,  not 
otherwise  expressly  provided  for;  the  defendant  having  done  every  thing 
which  he  was  required  to  do  by  the  act,  it  was  the  company's  own  fault,  if,  up- 
on the  notice  received,  they  did  not  choose  to  purchase  out  the  defendant's 
rights,  and  the  rule  must  be  refused. — ^Rule  refused. 
An  ordinal  111.  SHARES  IN  CANALS,  AND  CALLS  UPON  SUBSCRIBERS. 
subscriber  i.  Huddkrsfibld  Canal  Company  v  Bitcklbt.  M.  T,  1796.  K.  B  7  T.R.  36. 
to  a  canal  Action  on  the  case  in  tori.  The  declaration  stated  that  the  defendant  had 
^'^^l^l^^l^  subscribed  to  advance  several  sums  of  600L  100/.  and  900/,  towards  making 
for  any  eall^^<^  maintaining  a  canal;  and,  in  respect  of  such  subscription,  had  become  one 
made  by  cf  the  proprietors  of,  and  entitled  to  eight  shares  in  the  undertaking;  that  af^ 
the  com  terwaras  the  committee  duly  chosen,  &c.  made  a  call  of  10.  per  cent,  on  the 
™^^|^  ^^'  proprietors.     The  declaration  then  stated  the  proportion  due  from  the  defend- 

sien^  hL   *"**  ^^^  ^  non-payment. 

slwre.  -^  verdict  was  given  for  the  plaintifib,  damages  146/.  subject  to  the  opinion 

of  the  Court  on  the  following  case — On  the  30th  of  May,  1793,  the  defend- 
ant and  many  other  persons  subscribed  an  instrument  duly  stamped,  not  under 
seal,  by  which  they  agreed  to  subscribe  the  respective  sums  set  opposite  to 
their  names,  towards  the  expences  of  soliciting  the  act  in  questicm,  and  of  ma- 
king and  maintaining  the  canal,  &c.,  and  agreed  to  pay  such  sums  to  the  trea- 
*  surer  when  called  upon  for  that  purpose,  &c.     The  defendant  subscribed  for 

five  shares  and  two  shares,  and  afterwards  subscribed  for  another  share.     By 
the  Stat.  94  Geo.  3.  c.  d3.the  subscribers  were  incorporated  by  the  name  of 

s  Huddersfield  Canal  Company,  and  were  empowered  to  make  the  calls  stated 

in  the  declaration,  which  were  regularly  made  as  stated  in  the  declaration. 
The  first  proportion  of  the  first  call  being  S/  per  cent,  was  paid  by  the  defend-. 
ant  on  all  the  eight  shares  so  subscribed  for  by  him;  and  the  remainder  of  that 
call  being  8/.  per  cent,  on  his  remaining  five  shares,  amounting  to  40/.  was  paid 
into  court  by  defendant;  and  the  calls  on  the  three  other  shares  were  paid  by 
R.  Gray,  the  purchaser  of  them.  On  the  6th  of  August,  1794,  the  defend- 
ant sold  five  of  his  eight  shares  to  J.  Kelsall,  at  a  profit  of  17/,  per  cent,  on 
each  share,  and  transferred  his  interest  therein  to  Kelsall,  by  a  proper  transfer 
registered  by  the  company's  clerk.  On  the  4th  December,  1794,  the  follow- 
ing entries  were  made  in  the  plaintifiTs'  books  by  their  agents.  ^'  J.  Buckley, 
first  subscription,  500/.;  second  ditto,  100/.;  subscribtion  as  a  land-owner, 
100/.-  subscription  as  a  mill-owner,  100/. — 1794,  July  9;  by  transfer  to  B. 
Gray,  300/.;  August  6,  ditto  to  J.  Kelsall,  500/."  By  a  corresponding  en- 
try also  in  the  bodis,  under  the  name  of  J.  Kelsall,  the  transfer  of  500/.  to 
him  from  Buckley,  was  stated.     The  questions  for  the  opinion  of  the  Court 

*  The  words  of  the  Birmingham  act,  28  Geo.  S.  c.  92.  s.  99.  are  materially  different 
from  the  >tatate  upon  which  the  above  case  of  the  Wyrling  and  E»ington  Canal  Company 
was  decided. 
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were^  let.  Whether  the  plaintifls  can  recover  in  this  action  the  amount  of  th^ 
0Db8cripCion8  demanded  by  the  declaration;  2dlj,  Whether  the  defendant  be 
habie  to  paj  interest  on  the  call  paid  into  court  from  the  time  it  was  ordered   [  12   ] 
by  the  committee  to  be  paid  to  the  treasurer,  and  on  the  calls  mentioi»d  in  the 
three  last  counts  from  the  respective  days  when  those  calls  were  required  to  be 
paid,  uotil  payment  thereof. — By  sect.  1  of  this  act  of  parliament,  certain  per* 
aoos  by  name,  among  whom  are  the  defendant  and  T.  Kekuill,  and  their  res- 
pective euccesaors,  ezecutorB,  administrators,  and  assigns,  are  incorporated. 
By  seel.  74.  it  is  directed,  that  **  if  any  person  shall  neglect  to  pay  bis  pro- 
portioQable  share  of  the  money  to  be  called  for  by  the  first  caU,  &c.  it  shall  be 
lawful  for  the  company  to  sue  for,  and  recover  the  same  in  any  of  his  majes- 
ty's eoorta  of  recor4>  by  action  of  debt,  or  on  the  case;  and  if  any  person  shalf 
negled  to  pay  hia  proportionable  share  of  the  money,  to  be  called  for  after  the 
firat  call,  he  shall  forfeit  51.  for  every  ^are;  and  if  he  shall  neglect  to  pay, 
&c.  for  the  space  of  three  months  after  the  time  appointed,   ^,   he  shall 
Ibrleit  his  share  for  the  benefit  of  the  other  prorietors,  &c."    By  s.  79. 
the  proprietors  may  sell  i^aretf;  and  duplicates  of  the  assignments  of  shares 
are  to  be  delivered  to  the  committee,  and  an  entry  thereof  made  in  the  compa-* 
ay's  books;  and  after  such  assignment,  the  purchasers  are  to  have  shares  in 
the  profits,  and  to  be  entitled  to  vote  as  proprietors.     But  by  s.  80,  no  share  is 
to  be  sold  after  the  call  of  any  money,  until  such  money  is  paid.     By  s.  119. 
saVMicribers  are  required  to  pay  the  sums  by  them  respectively  subscribed,  or 
auch  proportions  thereof  as  shall  from  time  to  time  be  called  for  by  the  com- 
mittee, sic.  ^'  and  in  case  any  person  shall  neglect  to  pay  the  same  at  the  time 
required,  h  shall  be  lawful  for  the  company  to  sue  (or  and  recover  the  same  in 
any  court  of  law  and  equity."     There  were  three  objections  made  on  behalf 
of  the  defendant;  Ist;  That  the  action  eould  not  be  maintained  in  its  present 
form;  Sdly^  That  no  interest  was  payable  on  the  calls  made  by  the  commit-' 
tee  adder  non-payment  of  such  calls;  3dly,  That  the  assignment  to  a  purcha** 
ser  dtsoharges  the  original  subscriber  from  all  future  responsibility.  Where  A 

Per  Cur.    We  are  of  opinion  with  the  plaintiffs  upon  the  two  first  points,  '^^^^^  ^* 
and  with  the  defendant  on  the  last,  we  think  that  the  action  is  maintainable  in  ^m^. 
this  form,  the  act  having  said,  in  express  terms,  that  the  company  may  sue  by  ^o  sue  tor 
ao  actioD  on  the  case;  and  the  plafntiifs  havina  stated  in  their  declaration  eve-  calli,  Ito. 
ry  thing  that  the  act  of  parliament  requires.     P^or  is  there  any  doubt  but  that  by  action  of 
the  jury  may  give  interest,  not  to  nomine  as  interest,  but  as  damages  for  the^^^'*  ®'  ^^ 
detention  of  the  debt,  for  non-pQrformance  of  the  contract.     But  the  last  point  ^^^^^ 
is  equally  clear  against  the  plaintifis.     On  looking  through  the  act  of  parlia-  qq  ^he  case 
taent,  it  is  evident  that  the  legislature  meant,  that  the  parties  shonld  only  be  li-  in  tort  lies; 
able  to  the  payment  of  their  shares  so  long  as  they  individually  continue  -mem-  and  io  such 
bersof  this  company,  that  is,  ao  long  as  uiey  have  property  which  constitutes  &<^^i^"  *?^^>* 
them  such.     The  persons,  who  have  the  right  of  voting,  are  to  vote  in  respect  ^^?JLy  ^ 
of  their  shares.     The  act  also  says,  that  persons  who  have  subscribed,  and  nient  of  the 
their  asaigns,  shall  be  deemed  proprietors;  but  it  would  be  ridiculous  to  deter-  calls  may 
mine  that  a  person,  after  he  has  sold  hia  shares,  in  respect  of  possessing  which  be  recover 
onlv  he  became  a  proprietor,  should  still  continue  to  be  a  proprietor.    After  ^« 
assignment,  the  assignees  hold  the  shares  on  the  same  conditions,  and  ate  sub* 
ject  to  the  same  rules  and  orders;  as  the  original  subscribers,  and  are  to  all 
intents  and  purposes  substituted  in  the  places  of  the  original  subscribers.    Ond   I  I*'    J 

reason,  however,  now  urged  why  the  original  subscribers  should  always  conti*- 
nue  responsible,  is,  because,  perhaps,  the  shares  may  be  assigned  to  insolvent 
persons;  but  the  legisIatUTe,  when  they  gave  their  sanction  to  this  onderta^ 
king,  did  not  suppose  that  it  was  a  mere  South  Sea  scheme;  they  thought  it  a 
beneficial  undertaking  for  the  public,  and  conceived  they  had  introduced  a  suf* 
ficient  check  by  enacting  that,  if  the  subscribers  did  not  pay  their  money  fronH 
time  to  time  as  they  should  be  required  by  the  committee,  they  should  forfeit 
iheir  respective  shares;  and  that  no  subscriber  should  part  with  his  share  while 
he  was  in  arrear  to  the  company.  No  mischief,  therefore,  is  likely  to  ensue 
cither  to  the  compamy,  or  the  public,  from  this  conslruolion  of  the  act.  We 
Vol.  V.  9 
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thinkj  that  every  clause  in  this  act  of  parliament  leads  to  the  conclusion;  that 
the  persons  liable  to  the  calls  are  those  only  who  continue  to  be  at  the  time 
when^the  calls  are  made  members  of  this  corporation. 

2.  Kidwelly  Canal  Company  v.  Raby.  H.  T.  1816.  Ex.  2  Price.  93. 
Od«  of  se       This  was  an  action  for  calls  on  shares  possessed  by  the  defendant.     It  ap- 
veial  p«r     peared  that  the  defendant  had  been  one  of  the  original  subscribersi  and  had 
hJiTe  Mb     ®*8"*^  ^^®  following  paper.  "  22d  August,  1811.      A  list  of  subscribers  to  a 
■orlbed'an  ^^^^  ^"^^  carrying  into  execution  a  plan  for  the  improvement  of  the  harbour  of 
agrMment.  K.  and  roakmg:  proper  communications  therewith,  from  the  several  collieriea 
inter  ie,iom  the  neighbourhood,  by  a  canal  or  rail-roads;"  that  an  act  of  parliament  was 
p/^^omote  a  obtained  in  June,  1813,*  that  the  defendant  had  attended  some  of  the  meetings 
joint  luder^f  ^|^^  committee,  and  had  voted  and  taken  an  active  part  in  them;  but  had  on 
vroiectod'*^'^^  occasion  expressed  a  wish  to  withdraw  his  name  from  the  subscri^itioD,  and 
caoal,  can  his  name  was  not  therefore  inserted  in  the  act;  that  he  had,  nevertheless,   in 
not  with     November  following,  attended  a  meeting  of  the  subscribers,  and  seconded  a 
draw  hiB     motion  for  the  appointment  of  a  clerk;  and  subsequently  assisned  his  shares, 
name  and    though  irregularly,  to  another  subscriber.     On  this  evidence,  Wood,  B.  held 
h'*^  el?^    that  the  defendant  was  not  at  liberty  to  withdraw  his  name  without  the  consent 
from  the  en  ^^  ^^®  other  subscribers,  and  the  plaintiii^had  a  verdict;  and  on  a  motion  to  set 
gagement    it  aside,  the  Court  held,  as  to  the  defendant's  withdrawing  from  the  specula* 
without  the  tion,  that  he  could  not  discharge  himself  by  any  declaration  to  that  effect,  and 
eonaent  of  ihat  the  committee  was  incompetent  to  consent  to  such  resignations,  and  oh-" 
the  rest,      served,  that  it  could  not  be  said  to  have  been  the  intention  of  the  legislature 
to  have  discharged  the  defendant,  for  that  would  have  required  an  express  clause 
excluding  him  by  name.     The- words  of  the  act  are,  ^'  those  who  have  sub- 
scribed, or  shall  hereafter  subscribe,"  therefore  the  act  inclades  all  who  had 
subscribed,  and  he  has  done  no  act  to  discharge  himself  from  the  elVects  of 
his  subscription.     And  being  within  the  terms  of  the  act,  he  would  have  been 
entitled  to  a  share  of  the  profits  of  the  undertaking,  as  a  proprietor;  he  mus^ 
also  be  considered  liable  as  such  to  lossea     Wherever  there  is  an- agreement 
between  several,  one  party  cannot  withdraw  without  the  consent  of  the  others, 
as  ia  the  case  of  creditors  having  agreed  to  take  a  composition,  one  cannot  re- 
tract without  the  consent  of  all  the  rest;  here  it  is  admitted  that  there  was  no 
consent,  and  his  declaration  of  abandoning  amounts  to  nothing. — Rule  dis- 
[  14  ]     charged. . 

3,  Wbaldof  Kbnt  Canal  Company  v.  Robinson.  M.  T.  1814.  C.  P.  5 
Bat  the  ad  Taunt.  801.  . 

™ipi^^^or      The  declaration,  after  reciting  that  after  the  passing  of  a  certain  act  for  ma- 

ed  rabeerf  ^^  ?  ^^^^^  ^^°^'  ^^'  ^^'  &.c.,the  plaintifl's  had,  by  virtue  of  the  powers  there^ 

ber  to  a  ea  ^^'  ^^ised  and  contributed  among  themselves  a  competent  sum  for  the  purpo« 

*iial  cannot  ^^y  &c.  which  sum  was  divided  into  shares;  stated  that  the  defendant  after-* 

be  made  lia  wards  was,  and  from  thence  hitherto  had  6een,  and  still  wca  a  subscriber  to  the 

ble  penon  undertaking,  and  the  proprietor  of  divers  shares,  to  i^;  Stc,  and  that  the  gene- 

caila  eUher  '^^  committee  of  managament  of  the  company,  made  a  call  for  money  from  the 

a»  a  robwri"^^®'*^  subscribers  to,  and  proprietors  of,  etc.,  and  appointed  a  place  of  pay- 

ber  or  pro  >n®tit,  etc.  and  gave  notice  in  newspapers,  etc.  and  by  letter  from  the  compa- 

prietor  of  ny's  clerk,  addressed  and  deliverea  to  the  defendant,  so  being  such  poprie^ 

■harea,  un   tor,  etc,  whereby  an  action,  etc."     It  appeared  that  one  A.  B.  had  subscrib- 

**"  *  °^  ©d  his  name  to  a  petition  presented  to  parliament  for  the  purpose  of  obtaining 

madrto    *  ^^®  *^?'  *°  question,  and  became  proprietor'of  certain  shares  in  the  undertakmg, 

that  effect  ^^^  ^^^^  before  the  passing  of  the  act;  whereon  the  defendant  took  out  letters 

of  administration  to  his  eiVects;  and  being  desirous  of  taking  the  above  shares^ 

paid  the  calls  made  by  the  company,  and  by  letter  requested  to  have  a  receipt 

in  his  own  name,  as  he  had  paid  the  money  on  his  own  account.     The  clerk, 

howeyer,  sent  a  receipt  in  the  name  of  A.  B.  which  the  defendant  kept.   The 

present  actien  was  brought  for  the  calls  due  on  the  shares,  and  the  jury  found 

for  the  plaintiffs.     A  rule  nisi  was  then  obtained  to  enter  a  nonsuit,  on  the 

ground  that  the  defendant  was  improperly  charged  as  personally  liable  to  the 

plaintifs'  demand.    It  was  urged  for  the  plainti^  that  the  defendant's  letter 
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YeiiQuingm  receipt  ia  his  own  name,  was  concltMive  of  his  liabilit/for  the  calls 
of  Che  company.     The  Court  were  however  of  opinion  that  the  defendant  was 
clearly  incorrectly  described;  for  though  he  had  paid  the  money  with  a  ?icw 
of  taking  the  shares,  and  had  requested  to  have  a  receipt  in  his  own  name,  the  whe«  a 
ktter  circumstance  would  not  avail  the  plaintiffs,  as  they  had  not  complied  with  itatute  for 
JUS  requisition.  -Rule  absolute.  regulating 

4.  Latham  v.  Barber.  M.  T.  1794.  K.  B.  6  T.  R.  67.  •  canal  di 

The  33  Geo-  3.  c.  94.  a  navigation  act,  after  directing  a  certain' sum  to  be  '®^^®*^  * 
raised,  and  that  it  should  be  divided  in  equal  shares,  enacted,  that  «'the  said  !!SL5*hV* 
propnetors  should,  end  might  at  the  first  general  assembly  to  be  held  after  all.hiuS,  and 
or  any  of  the  proprietors  should  have  paid  10/.  percent,  of  his,  her,  or  their  sub- that  at  the 
flcription,  execute  under  the  common  seal  of  the  company,  one  separate  and  dis-'^i"^gen«™l 
tinct  deed  for  each  of  the  shares,  and  deliver  the  same  to  such  proprietor  or  ?*•**"«  **" 
proprietors  having  made  such  payment  of  10/.  per  cent.  whi(Sh  said  deeds  res- Ji"''*  t^^' 
pectively  should  vest  in  such  proprietor  or  proprietors,  his  or  their  executors,  exwnt^ 
admistrators  and  assigns,  one  750th  share  of  the  property  of  the  said  company,  for  each 
etc.,  which  said  several  before-mentioned  deeds  and  shares  therein  granted,  "bare,  and 
and  all  right  and  interest  to  the  same,  might  be  transferred  by  the  respective  ^«l>'«'^ 
proprietor  or  proprietors  to  whom  the  said  should  be  given,  his  or  their  execu-  ^t  ^^|V*i 
tors,  adminiatratora,  etc.,to  any  person  by  indorsement  thereon  in  writing,   ^^^^  J 
etc."     The  plaintiff  having  declared  in  assumpsit  against  the  defendant  for  not  pnetow,  m 
completing  a  contract  for  the  purchase  of  some  of  the  shares,  and  the  decla-  an  action 
ration  \iaving  averred  that  '<  the  platntiff  was  lawfully  entitled  to"  the  respec-  by  a  pro 
live  shares,  to  wit.  on  the  26th  of  May,  1793;  it  was  objected  that  the  allega-  P"«tor  for 
tion  couM  not  be  sustained,  inasmuch  as  no  share  actually  vested  in  the  pro-  *"®  P"^  •^ 
prietors  before  the  first  of  July,   1793,  which  was  the  day  on  which  the  first  alimui  " 
meeting  was  holden,  and  that  therefore  the  averment  that  on  the  35th  of  May  that  he  wa« 
the  plaintiff  was  lawfully  possessed  of  the  shares,  was  not  proved,  because  by  lawfully  en 
the  express  terms  of  the  act,  no  proprietor  was  lawfully  possessed  until  after  ^^^^^  '^  ^ 
the  first  meeting.     The  plaintiff  was  nonsuited;  and  on  motion  to  set  it  aside,  *^^^^  ^^  ? 
the  Court  said:  As  no  distinct  shares  could  be  vested  in  any  individual  until  oub  to'^lhe 
the  first  general  meeting,  when,  according  to  the  act,  the  company  were  to  ex-  meeting,^ 
ecute  separate  and  distinct  deeds  for  each  of  the  shares,  which  said  deeds  res-  was  hoTdea 
pectively  should  vest  in  each  proprietor  his  share,  ete.  the  objection  to  the  ▼icioas,  ia 
averment  that  he  was  lawfully  possessed  on  a  day  prior  to  the  first  general  ''°>^5^.^ 
meeting  must  prevail,  Jhare^TMt* 

"*"""""""""  """"^  ""*""""""""  ed  in  a  oro 

IV.  TOLLS  PAYABLE  ON  CANALS,  AND  EXEMPTIONS  FROM  pnetor  pre 

THE  PAYMENT  OF.  viooa  to  the 

I.  Iabs  V*  THE  Company  op  Proprietors  op  the  Canal  Navigation  from  *"^  general 
Manchester  to  Ashton-under-Linb  and  Oldbam.  M.  T.  1805.  K.  B.  *"•**"*«• 
11  East.  645,  ^  contract 

By  statute  (see  32  Geo.  3.  c.  84.  s;  64;  33  Geo.   3.  c.  21.  s.    11 ;  38  Greo.  by  a  caaal 
9;  40  Geo.  3;  and  45  Geo.  3.,)  a  canal  company  were  empowered  to  take  such  company 
fates  as  should  be  fixed  at  a  general  assembly  of  the  proprietors,  not  exceed-  (iocorpora 
ing  dtie  penny,  etc.  per  ton  per  mile  upon  coal;  and  tbey  were  abo  empower-  [ftLVj?* 
edto  reduce  the  rates  at  a  general  assembly^  held  on  certain  notice;  but  no^QCQ^i,^'^ 
reduction  was  to  be  made  without  the  conse^it  of  the  major  part  in  value  of  the  toll,  other 
proprietors,  which  tolls  were  to  be  a  security  fer  the  money  subscribed.    The  wise  paya 
plaintiflf  contracted  with  the  company,  to  make  a  given  cut  through  land  not  ^j^.^7,  ^^. 
within  the  statutable  line  of  canal,  to  communicate  with  the  company's  C'"**^!^  c^n^ji 
for  the  better  supplying  it  with  water,  and  to  do  certain  other  works,  and  to  ^^i^^  ^^  ym 
send  by  the  canal,  ano  by  no  other  conveyance,  all  the  coals  he  should  raise  carrying  all 
from  certain  collieries,  of  which  he  was  the  owner,  or  so  much  as  could  be  did- his  coal  in 


any  part  of  the  canal,  on  payment  ot  one  half-pennyper  ton;  and  tnat  tne  com-  ^j^^  ^^ 
pany  would  pay  back  to  him  a  farthing  per  ton.     The  plaintiff  instituted  this  pence  of 
action  for  the  not  allowing  him  to  carry  at  one  halfpenny  per  ton,  and  not  pay-snch  pany 
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enterinc  iog  back  the  fartbing  per  ton.  The  defendants  pleaded,  that  they  were  em* 
the  flaid  ca  powered  to  reduce  the  rates  at  a  general  assembly,  &c.,  but  that  no  reduction 
nal,  after  ^^  ^^  ^^  made  without  the  consent  of  the  major  part  of  the  proprietors;  that 
tliroacb,  ^^®  1*^^®^  were  reduced  by  the  above  indenture,,  and  that  such  reduction  was 
[  16  ]  not  made  at  any  general  assembly,  or  with  the  consent  of  the  requisite  num- 
land  Qot  her  of  proprietors,  or  so  as  to  relate  to  other  persons  using  the  canal.  Ge- 
within  the  neral  demurrer.  The  Court  held  such  contract  illegal  and  Toid,  as  a  specula- 
"Statable  tion  by  which  the  company  might  gain  more  or  less  than  the  legislature  inten-* 
hne  of  ca  ^^  ^^^^  should  take  under  similar  circumstances  from  tiie  public  in  general, 
heldilleiral,  inasmuch  as  the  bargain  might  be  highly  advantageous  to  the  company  if  the 
it  appear  'expence  of  what  they  were  to  do  was  large,  and  if  from  the  state,  &a  of  the 
ingthat  the  party's  collieries,  the  quantity  of  coal  he  should  be  able  to  send  should  be  so 
rates  could  iQuch ;  but,  upon  the  reverse  of  these  positions,  it  would  be  advantageous  to 
r^^^^w'th  ^^^  plaintiflf,  and  might  be  prejudicial  to  the  company,  as  extending,  in  effect, 
consont'of  ^^^  power  of  the  company  to  purchase  land  beyond  the  limits  assigned  by  the 
the  majori  &ct;  as  enabling  them  to  raise  more  capital  than  they  were  entitled  by  the  act 
ty  in  yaloeto  do,  by  means  of  paying  for  land  or  works,  by  a  total  or  partial  sale  of  their 
of  the  sharo  tolls,  which  tolls  are  made  a  security  (or  the  money  subscribed  or  taken  op  on 
^  h*^  h"'  II  niortgage,  and  observed — upon  these  grounds  judgment  must  be  given  for  de* 
were  made^'^^^"^^'  ^^^  ^^  "^^^^  ^  ^^  ^^®  sante  time  recollected,  that  our  decision  seems 
a  security  equally  proper  when  the  rights  of  the  public  are  considered,  they  having  an 
for  the  mo  interest  that  the  canal  should  be  kept  up;  and  whatever  has  a  tendency  to 
ney  sub  bring  it  into  hazard  is  an  encroachment  upon  their  right;  and  they,  besides, 
scribed.  having  an  interest  that  the  tolls  should  be  equal  upon  all;  for  if  any  are  Hi- 
voured,  the  inducement  to  the  company  to  reduce  the  tolls  generally  below  the 
statute  rate  is  diminished.  —  Verdict  for  the  defendant. 

2.   The  Company  of  Proprietors  of  the  Monmouthshire  Canal  Naviga- 
caMUom*  TION  v.  Kendall  and  others.  E.  T.  18!i!.  K.  B.  4  B.  &  A.  463* 

pany  have  ^^^  ^^  ^^^*  ^-fi'  ^^*  P^vided  that  the  Monmouthshire  Canal  Company 
agreed  to .  should  not  tako  any  higher  or  greater  rate  of  tonnage  than  should  for  the  time 
regulate  the  being  be  taken  by  the  Brecknock  Canal  Company,  which  canal  company  by 
amount  of  the  S3  Geo.  3«  was  bound  to  fix  the  tolls  at  a  general  assembly  of  proprietors, 
their  tolls  j^  ^.^^  however,  also  provided  by  the  S3  Geo.  3.  that  no  alteration  should  be 
fixed  ^upon  ™^^®  ^^  ^^^  rates  or  tolls  without  the  consent  of  so  many  of  the  said  proprietors 
by  another  as  should  be  possessed  of  at  least  two-thirds  of  the  whole  number  of  shares 
canal  com  in  the  said  undertaking;  it  also  provided,  that  the  proprietors  might  vote  by 
pany,  the  proxy.  It  appeared  in  this  case,  that  a  general  assembly  of  the  said  company 
former  are  ^^^  been  held  for  the  purpose  of  reducing  the  several  tonnages  on  the  said  ca* 
hera  to^*\ho'^^''  ^"  compliance  with  a  notice  which,  in  accordance  with  the  requisitions  of 
rates  ^^^  ^<^^  ^^^  been  brought  home  to  the  knowledge  of  the  proprietors;  that  a 

agreed  up  great  number  of  proxies  had  been  produced,  in  the  form  prescribed  by  the 
on  by  the  act,  but  without  any  stamp;  and  that  two-thirds  of  the  proprietors,  personnally 
laiter  at  a  present  and  by  proxy,  resolved  that  the  tolls  should  be  reduced,  and  affixed 
aemhl^^  "  ^^^  ^^^^  ^^  ^^^  ^^^  company  to  their  resolution.  Had,  of  course,  the  Mon* 
and  under  m>athshire  Cana)  Company  deemed  the  decision  of  the  Brecknock  Canal 
their  com  Company  valid  in  ail  respects,  and  corresponding  with  the  enactments  of  the 
monacal,  statute  incorporating  and  regulating  the  latter,  thoy  would  have  acquiesced  in 
***ll^'*5*lu  ^^"^^^^  decision,  and  have  proportion  ably  lowered  I  heir  rates  of  toll;  but  in  this 

the  Brecknock  Canal  Company 
^rdingly  sued  the  defendants  for  what 
the  existing  amount  of  toll,  on 
might  have  the  following  ground — viz.  that  when  it  was  said  that  they  were  precludod 
been  colla  from  taking  any  higher  toll  than  that  taken  by  the  Brecknock  Company,  ii 
teraUy  ques  meant  that  the  toll  legally  taken  by  them,  and  not  the  toll  actually  taken;  that, 
tioncd.        according  to  the  act  of  parliament  relating  to  the  Brecknock  Canal  Company, 
it  must  be  shown  that  the  alteration  had  been  consented  to  by  two-thirds  of  the 
proprietors;  that  a  proxy  was  not  admissible  without  a  stamp;  and  that,  conse- 
quently, if  the  proxies  v/ere  not  admissible,  such  consent  was  not  givenp  and 
the  reduction  Wis  null  and  void,     Sed  pet*  Cjr,    If  it  were  necessary  to  de- 
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tanniae  whether  a  prozj  required  a  stampi  we  should  take  time  to  consider  of 
that  questioD;  but'  it  is  not  necessary  to  decide  that  point.  It  seems  to  us, 
that  Uie  resolution  of  the  Brecknock  Canal  Company  reducing  their  toils,  be* 
iag  undes  their  common  seal,  the  Court  are  not  called  upon  to  decide  as  to  the 
validity  of  that  resolution.  If  the  Brecknock  Canal  Company  acquiesced  in 
the  resolution  for  the  reduction  of  the  tollsi  it  is  not  competent  to  the  plaintiffs 
to  show  that  such  resolution  was  irregularly  passed. — Judgment  for  the  defen- 
dant 

3.  Company  of  Proprietors  of  the  Leeds  and  Liverpool  Canal  v.  Hust- 
ler. H.  T.  18^.  K,  B.  1  B.  &  C.  424;  S.  C.  2  D.  &  R.  557.  reversing 

the  decision  of  Hollinshbad  v.  the  Company  of  Proprietors  of  the  ^be>'e  a 
Leess  and  Liverpool  Canal.  M.  T.  1818.  K.  B.  2  B.  &  A.  86.  t!^^  « 

The  23  Geo.  3.  c,  47,  declared  that  no  boat  navigating  upon  a  certain  canal  tolUbrtoa 
«rhich  should  not  be  capable  of  carrying  a  greater  burthen  than  20  tons,  or  which  nage, 
should  not  have  a  loaaing  of  20  tons,  should  be  allowed  to  pass  through  any  eiwcts,  that 
of  the  locks,  unless  the  owner  or  navigator  of  such  boat  should  pay  tonnage  ^^  hoat  of 
equal  to  a  boat  of  20  tons.  The  question  which  now  arose  wto,  whether  cmp-  :f^  J"^ 
tj  boats  were  included  within  the  above  provision.  20  toss 

Ptr  Cur,     Our  decision  will  be  obvious  from  a  reference  to  a  clause  in  a  siioald  paM 
ibmier  statute,  10  Geo.  4.  c.  114.  relative  to  this  canal.     It  enacts,  that  noanj  lockT^ 
boat  of  less  burther  than  20  tons  should  pass  any  of  the  locks  without  paying  ^  without 
tonnage  equal  to  a  boat  of  20  tons;  but  it  did  not  impose  any  toll  upon  empty  P^/^i  ^ 
boats^    It  was  merely  intended  to  put  smaller  boats  upon  the  same  footing  as  j^^b^arof 
those  o£  20  tons  burthen;  and,  before  that  time,  the  latter,  if  empty,  were  not  20  tons, 
liable  to  toU.     li  was  afterwards  founj,  that  boats- of  greater  burthen  than  20  empty 
tons  sometimes  navigated  with  less  than  that  quantity  of  cargo,  by  which  the  boats  will 
company  were  deprived  of  part  of  the  benefit  which  the  legislature  intended  ^J^^  ^®  ^'^. 
to  confer  by  passing  the  former  act;  and,  therefore,  the  23  Geo.  4.  imposed  Up-  ^||^^  "^^ 
on  boats  capable  of  carrying  20  tons,  and  not  having  20  tons  on  board,  the 
same  toU  as  was  payable  by  boats  having  20  tons  on  board,     We  think  that  where  by 
cannot  mean  an  empty  boat;  but  thpt,  in  order  to  bring  the  case  within  that  a  canal  aot 
clause,  the  bo^t  must  have  aonu  loading  on  board.     The  act  does  not  affect  to  a  toll  of  l/. 
create  a  new  toll,  but  only  to  increase  those  already  existing;  but  if  it  is  toP^  ^°i'" 
comprehend  empty  boats,  it  clearly  has  the  effect  of  creating  a  new  toll.  l}^  J 

4.  Brittain  v.  the  Cromford  Canal  Company.  M.  T.  1819.  K.  B.  3  B.™**!^.  *** 

By  a  canal  act  a  toll  of  one  pound  per  ton  was  imposed  upon  all  coal-coke  impoeed  op 
which  should  be  navigated,  carried,  and  conveyed  upon  any  part  of  the  said  on  all  coal, 
intended  canal,  from  the  place  where  the  said  canal  should  cross  the  river  A.  ^^'  n^viga 
or  from  any  place  within  two  miles  thereof,  and  passing  in  the  direction  towards  *^^  ^^  ^ 
Cromford.  It  appeared  that  the  party  who,  it  waa  contended,  was  in  this  case  "^^  ^eanal 
liable  to  the  toll,  had  commenced  his  voyage  at  a  place  more  than  two  miles  from  a  par 
from  the  point  above  mentioned,  but  had  navigated  his  barge  on  a  part  of  the  ticola  place 
said  canal  within  the'^specified  distance,  and  in  the  direction  mentioned.  The  or  froiaanv 
Court  held,  that  the  liability  to  the  payment  of  the  toll  had  been  incurred,  P^^^  ^'^^ 
thinking  that  the  words  "  navigated  from,"  denoted  a  voysge  from  the  place  ^ueg^^iiere 
where  the  goods  were  laden  on  board  the  barge.  of,  the 

— — Court  held 

V.  RATEABILITY  OF  TOLLS  FOR  RELIEF  OF  POOR.         that  the  act 

See  port,  tit.  Poor  Rate.  coatempla 

^     ^ ted  a  Toy 

VI.  DESTROYING  CANAL  WORKS  AND  PUNISHMENT  FOR^^enX 

COMMITTING  ROBBERIES  ON.  within  the 

By  1  Ueo.  2.  st.  2.  c.  19.  s.  2.  persons  demolishing  locks,  etc.  upon  naviga- epecifio  li 
ble  riven,  are  guilty  of  felony,  and  punishable  by  transportation  for  seven  m^- 
years;  ami  if  they  return  from  transportation  before  the  expiration  of  that  term, 
they  are  liable  to  sufler  death  as  felons;  5  Geo.  3.  c.  33.  s.  2.     The  8.  Geo. 
2.  c.  20.  9.  1.  alter  reciting  the  1  Geo.  2.  directs,  that  all  peirsons  pulling  down 
etc.  any  lock,  sluice,  etc.  on  a  navigable  river,  erected  by  authority  of  parlia- 
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ment,  or  forcibly  rescuing  such  oflendera,  shall  be  guilty  of  felonji  without 
benefit  of  clergy,  eet.  By  sect.  2.  persons  maliciously  drawing  up  any  flood- 
gate are  punishable  by  imprisonment.  By  sect.  d.  the  prisoners  are  to  be  tri- 
ed in  an  adjacent  county;  and,  by  sect.  5.  offenders  discovering  er  convicting 
are  to  be  pardoned.  The  preceding  statutes^having  expired,  the  27  Geo.  3. 
c.  16  was  passed  to  revive  them;  and  by  4  Gieo*  3.  c.  12.  s.  5.  persons  mali- 

Wher«  a     ciously  breaking  down  any  banks,  etc.  opening  flood-gates,  or  doing  other 

oQhedbv^^^^  mischief  to  navigations,  are  guilty  of  felony,  and  may  be  transported  for 

Sialact    seven  years. 

bafore  ac  — — — _ 

ti#ii  VII,  NOTICE  OF  ACTION  TO  PARTIES  ACTING  UNDER  CA- 

l^yTJr  NAL  ACTS. 

doDa  rnider  Agar  v.   Morgan.  H.  T.  1816.  Exch.  2  Price.  126. 

^M^the        This  was  an  action  of  trespass  against  persons  employed  by  the  Regent's 
dafondant    Canal  Company,  for  having  deviated  from  the  plan  described  in  the  plan  which 
will  be  en  had  been  adopted  in  the  act  of  parliament  incorporating  the  company    The 
titled  to  in  plaintiff  had  obtained  a  verdict;  but  on  a  motion  tor  a  new  trial,  it  was  object- 
[    19  1    ed  that  the  notice  of  action  intended  to  be  piven  under  the  215th  section  of  the 
ei8t  on  the  act  was  irregular.     In  answer  to  this  objection,  it  was  urged  that  no  notice 
want  of  no  ^^^  necessary  in  this  case,  because  the  trespass  had  not  been  committed  by 
tbonsh  the  ^^®  defendants  acting  under  the  statute,  but  in  violation  of  it,  as  they  were  ex- 
Jinepres      pressly  restricted  to  the  line  prescribed  in  passing  over  the  plaintiil's  land, 
eribed  for    They  were,  therefore,  acting  colore j  and  not  viiiuU  officii^  and  in  so  doing  they 
the  canal    were  not  entitled  to  the  privileges  or  protection  of  the  act. 
may  have       p^  q^^^     A  notice  was  necessary;  for  the  defendants  may  be  said  to  have 
^"f^^^'^been  acting  in  pursuance  of  the  act,  although  they  may  have  so  far  deviated 
from  the  line  of  the  canal  prescribed  by  it  as  to  render  themselves  liable  to  thia 
action  of  trespass. 


ftaiiatfi  XtflanH^.     See  post,  tit  ^mcnmce. 

T^%^J.      *««f  ^nfttfi  atCeptanCf .     See  ante,  vol,  iv.  p.  376. 

10.  kpplies     ftanteUfno  fthettt.     Seepo$t.  tit.     check, 

tbe'^maker       ttUUttUlVili  ttOtitVUttB  UVC9  BeetlS-     Seopoa/,  tit.  CofUract;  Deed 

li  SrS"       «attWeS-     See  post,  tit.  Excise. 

ceirer.  ^    The  Attorney  General  v.  FoRCfE.  E.  T.  1801.  Ex.  Foir,  105. 

Information  on  26  Geo.  3.  c.  77.  s.  10.  stating  in  the  first  count,  that  the  de- 
fendant, after  the  1st  of  August,  1786,  on  divers  days  and  times  between  the 
38th  of  November,  1797,  and  the  exhibiting  of  the  inibrmation,  did  k$unti$kgly 
rueive  inlo  his  custody  and  possession  divers  larse  quantities  of  British  candles 
after  the  removal  of  the  same  from  the  place  of  manufacture,  and  where  the  du- 
ties in  respect  thereof  were  chargeable,  before  the  said  duties  had  been  charg- 
ed, or  such  candles  condemned  contrary  to  the  statute,  &c.;  and  in  the  sec- 
ond count,  that  he  had  in  his  custody  ana  possessiony  6fc.  On  the  trial  it  appear- 
ed, that  the  defendant  had  a  private  manufactory  of  candies  at  £.,  which  he 
afterwards  sold  in  his  shop  in  London,  without  having  paid  the  duty.  After 
verdict  for  the  crown,  it  was  objected,  that  the  defendant  having  been  proved 
to  be  the  maker  of  the  candles,  the  forfeiture  incurred  could  not  attach  upon 
him  under  the  enactment  prohibiting  persons  having  in  their  custody  or  pos- 
session candles  after  they  had  been  removed  from  their  place  of  manufacture, 
and  before  the  duty  was  charged;  for  that  clause  only  applies  to  the  person 
who  receives  the  candles  from  another,  and  therefore  could  not  have  refer- 
ence to  the  maker.  But  the  court  held  it  penal  in  the  defendant  to  remove 
them,  and  penal  to  have  them  in  his  possession  after  they  had  been  removed; 
and  his  being  the  manufacturer  could  make  no  difference.  The  change  of 
place  was  prohibited,  and  not  the  change  of  property. 
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2.  Rfix  V.  Steventon.  E.  T.  1802.  K.  B.  2  East.  362.  An  iDformft 

An  mfermation  had  been  filed  in  this  case  against  A.  B.  founded  on  the  ^'<>°/<^'^  '^ 
slatote^B  Geo.  3.  c.  77.  which  enacts,  that  if  any  person  shall  knowingly  ''©-"r^gQ  i** 
ceive,  buy,  or  have  in  possession  any  British  spirits,  soap,  or  candles,  after  ^^^  ^^^^ 
the  same  shall  be  removed  from  the  respective  places  where  the  same  were  ||,q  ^{^q^  of 
made  or  manufoctured,  and  where  the  same  ought  to  have  been  charged  with  mannfac- 
ihe  duties  payable  in  respect  thereof,  before  the  said  duties,  Sfc.   have  been  taring  be- 
charged,  or  before  such  nriiisk  spirits,  soap,  or  candles,  have  been  condemn-  ^^^^  ^}^  dn- 
ed  as  forfeited,  the  offender,  &.c.   shall  forfeit  the  same,  Sic,  and  treble  the  f^  I?'^*i^| 
value;  and  following  the  words  of  the  statute,  averred,  that  A.  B.  knowingly  ihat'thecui 
had  such  candles  in  his  possession  after  they  had  been  removed  from  the  place  diea  were 
of  manu&cturing,  and  where  ike  same  ought  to  have  been  charged  ioith  the  dudes  home-made 
wnfahle  in  respect  thereof^  before  the  saia  duties  to  which  the  same  were  liable  caodlea, 
had  been  charged.     It  was  contended  that  the  word  Brf/uA,  used  in  the  stat-'®^?  ^^^ 
ute,  applied  as  well  to  candles  as  to  spirits;  and  that,  therefore,  the  cbQ^^I^b^j^iI^^^^J^, 
charged  to  be  in  A*  B.'s  possession,  &c.  should  have  been  alleged  tabe  i''**^- prenly  naio 
tsJk,  and  that  it  was  the  more  material,  because  foreign  candles  might  be  im-  m^  them 
ported  on  payment  of  a  certain  duty,  to  which  the  regulations  of  the  statute,  British  can- 
on which  the  (mginal  information  was  founded,  conld  not  apply.     But  Law-  ^^* 
rence,  J.  observed,  that  from  the  words  used  in  the  information,  it  was  quite  ^        .  ^ 
clear  that  the  charge  could  only  appjy  to  the  removal  of  home-made  candles.    Q^tion'for^ 

3.  Rex  v.  Steventox.  E.  T.  1802.  K.  B.  2  East.  362.  removhift 
An- objection  was  taken  in  this  case  to  an  information,  fbonded  on  the  26  waxeandles 

€reo.  5..ey  77.  s.  10.  which  charged  that  A.  B.  did  knowingly  receive,  and  from  the   . 
then  and  there  had  in  his  custody  and  possession,  a  large  quantity  of  wax  can- ?*"•]?'*'•''• 
dies,  to  wit,  &c.  after  the  said  candles  had  been  removed  from  the  place  where  ^'"J^bre' 
the  same  were  manufactured,  and  where  the  same  ought  to  have  been  charged  ^i^ '   y^^ 
with  the  duties  payable  in  respect  thereof,  before  the  said  duties  to  Which  the  been  ehar^- 
same  were  liable  bad  been  charged,  or  before  the  said  wax  candles  had  been  ed  with  the 
lawfaiJy  condemned  as  forfeited  contrary  to  the  form  of  the  statute,  4rc.  where- dntiee,  or 
by,  &c.  &c.  on  the  ground,  that  by  the  act  two  distinct  offences  were  constitu-  ®<>"demnea 
ted;  the  one,  the  knowingly  having  in  possession,  &c.  such  candles,  8^6.  af\er  throffmee 
lemoval  from  the  place  of  manufacturing,  before  the  duty  is  paid;  the  other,  in  having  re 
the  like  having  in  possession,  in  any  place,  after  such  removal,  before  condem-  moving  thfr 
nation,  without  payment  of  the  duties;  whereas,  upon  the  face  of  the  above  in-  candlea  be- 
formation,  it  was  left  uncertain  which  of  these  offences  was  meant  to  be  charg-  ^^^^  ^'/ 
ed.     But  Lawrence,  J.  said,  the  fact  of  removal  before  assessment  being  aver-  ^^  con-* 
red^  and  the  fact  of  condemnation  negatived,  there  was  no  uncertainty,  demned^ 

4.  Rex  v.  Stevsnton.  £.  T.  1802.  K,  B.  2  East.  362.  «em6.  nffi- 
liie  statute  26  Geo.  3.  c.  77.  s.  lO.  enacts,  that  it  shall  not  be  lawful  for  any  cient. 

person  whatsoever  to  commence,  prosecute,  enter,  or  file,  or  cause,  or  procure 
to  be  commenced,  ^c.  any  action,  bill,  plaint,  or  informationy  in  any  of  his  ma-  ^^^^^?^^^ 
jesi^s  oowtSy  against  any  person  for  the  recovery  of  any  fine,  penalty,  or  for-  ,^ay^e^pr,^ 
feiture,  incurred  by  virtue  of  any  act  or  acts  now  in  force,,  or  hereafter  to  be  secoted  be- 
made,  relating  to  the  revenues  of  customs  or  excise,  unless  the  same  be  com-  fore  thecom- 
menced,  &c.  in  the  name  of  the  Attorney-General,  or  of  some  officer,  of  some   [  21  ]- 
or  one  of  his  majesty's  said  revenues.     In  this  case  it  appeared,  that  ad  infor-  miMionera 
motion  for  a  penalty  for  removing  wax  candles  from  the  place  of  manufactur-  of  exciae,  in 
ing  before  the  duty  paid  (by  sect.  10  of  the  above  statute;  had  been  prosecut  ^private  L 
ed  before  the  commissioners  of  excise,  by  one  not  averred  to  be  such  officer-  ^ividoal. 
It  was' contended  that  the  commissioners  of  excise  were  constituted  a  court  for 
the  purpose  of  hearing  and  determining  complaints  relative  to  that  branch  of 
the  revenue;  and  that  no  information  could,  by  the  express   provisions  of  the 
statute,  be  instituted  before  them,  except  by  the  Attorney-General,  or  one  of  » 

the  revenue  officers;  that  the  occasion  of  making  such  provision  was,  that  be- 
fore that  lime  offenders' against  the  excise  laws  fraudulently  procured  their 
friends  to  commence  prosecutions  against  them,  which  were  afterwards  faintly 
and  insufficiently  carried  on;  that  it  could  not  be  supposed  that  the  legislature, 
by  passing  the  above  acta  only  meant  to  suppress  such  frauds  in  the  superior 
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courts  of  WestmiDflter,  and  to  leave  then  still  opeo  to  be  practised  before  the 
inferior  tribunals,  where  it  was  probable  the  greater  mischief  laj,  especi^y 
when  they  made  use  of  such  a  general  expression  as  ^*  any  of  his  majesty's 
courts/'  and  that,  even  supposing  the  words  '^  courts,"  must  be  taken  to  mean 
courts  of  record,  yet  that  the  court  of  the  commissioners  of  excise  was  a  coart 
of  record,  as  appeared  from  the  statute  of  Geo.  S.  stat.3.  c.  16.  s,  4.  whiek 
Speaks  of  the  record  of  their  proceedings,  and  also  from  general  reasoning  and 
legal  analogies.  But  the  court  said,  the  cpiestion  now  agitated  is,  whether  the 
statute  26  Geo.  9.  c.  77.  s.  Id.  extends  to  proceedings  before  the  commission- 
ers of  excise,  not  whether  they  fall  within  the  legal  definition  of  a  coiirf,  but 
whether  the  legislature  in  this  clause  meant  to  comprehend  them.  To  show 
that  they  were  not  intended  to  be  included,  it  is  a  circumstance  of  some  wetghC, 
that  in  no  act  of  parliament  which  has  been  produced  are  they  described;  and 
upon  looking  through  the  several  statutes,  it  is  clear  that  they  were  not  intend-' 
ed  to  be  within  their  provisions.  See  4  Inst.  475;  10  id.  103;  11  id.  43;  12 
id.  388;  3  Bl.  Com.  24;  2  Bl.  1146;  ST.JtL  210. 

1.  MiDDLETos  V.  Croft.  M.  T.  1737.  K.  B.  2  Stra.  1067;  S.  C.  4  Vin.  Ab, 
320;  Ca.  Temp.  Hard.  57;  And.  57;  2  Atk.  650. 
In  prohibition,  the  plaintiff  declared  that  by  statute  7  and  8.  W.  3.  c.  35.  a 
penaltv  of  10/.  was  laid  on  every  man  who  married  without  licence  or  banns; 

The  laity   notwithstanding  which,  he  and  his  wife  had  been  cited  in  the  spiritual  court, 

^hl^doA  ^^^  ^^^^i^S  ^^^^  married  without  licence  or  banns  before  eight  in  the  morning, 
t  ^  I   ^^^^^^^y  ^^  ^^®  canon;  and  that  he  and  his  wife  being  lay  persons,  were  not 

wnhin  the  ^^^^^  %  ^^^  ^<^  canon,  or  subject  to  the  jurisdiction  of  the  Spiritual  court. 

words  of    On  demurrer  the  Court  said — the  questions  in  this  case  are,  whether  by  the 

the  canon    cannons  o£  1603  lay  persons  are  punishable  for  a  clandestine  marriage;  if  not, 

of  1608,  whether  by  the  ancient  canon  law  the  spiritual  court  is  empowered  to  proceed 
against  a  person  for  such  marriage,  upon  the  whole  we  are  of  opinion  that  a 
consultation  ought  to  be  had;  since,  praprio  vigore,  the  canons  of  1603  do  not 
bind  lay  persons,  we  say,  propria  vigore^  because  some  of  them  are  only  de- 
claratory of  the  ancient  canon  law.     The  statute  7  and  8  Wm.  3.  does  not^ 

^  by  the  infliction  ef  a  penalty,  take  away  the  jurisdiction  of  the  spiritual  court. 

Since  they  g    Phillips  v.  Bury.  T.  T.  1694.  K.  B.  1  Lord  Raym.  7;  S-  C.  Holt.  715; 

^j  bound,  S.  C.  Comb.  ^2S5',  S.  C.  1  Show.  360. 

Qolea  the '     In  these  cases  it  was  rei^lved,  that  the  subjects  of  this  realm  are  not  bound  by 

confirmed        *  '^^  canon  law  ia  fonnded,  partly  on  certain  rales  derived  from  the  acriptare;  partly 
bv  atatnte   on  the  writings  of  the  ancient  fathers  of  the  charch;  partly -on  the   ordinances  of  general 
or  immemo  "^"^  provincial  eovncila;  and  partly  on  the  decrees  of  the  popes  in  former  ages.    It  is  con- 
rial  Qsase.   tained  in  two  principal  diyisions,  the  Decrees  and  the  Decretals.    The  Decrees  are  ee- 
•^*   dei^iasttcal  constitutions  made  by  the  pope  and  cardinals.    The  Decretals  are   canonical 
epistles  written  by  the  pope,  or  by  the  pope  and  cardinals,  at  the  soit  of  one  or  more  per* 
sons  for  the  ordering  and  determlninc  some  matter  in  controversy,   and  have  the  authority 
of  a  law.     By  25  Hea.  8  c.  IS.  revived  and  confirmed  by  1  Eliz.  c.  I.    it  is  declared  that 
all  canons  not  repngnant  to  the  king's  prerogative,  nor  to  the  Taws,  statutes,  and  costoms 
of  the  realm,  shall  be  nsed  and  e&ecnted.    Lord  Hardwieke,  in  2  Atk.  605.  cites  the  opi»- 
ion  of  Lord  Holt,  and  declares  it  is  not  denied  by   any   one,  that  it  is  very  plain   all  the 
clergy  are  bonnd  by  the  canons,  confirmed  by  (he  king  only,  bat  they  mast  be  confirmed 
bv  the  pariiament  to  bind  the  laity;  see  2  Salk,  412.    The  canon  laws  inflaence  foar  spe- 
cies of  courts;  1st,  The  coorts  of  the  archbishop  and  bishops,  and  their  derivative  officers^ 
nsnally  called  coaru  christian,  or^he  ecclesiastical  courts;  2d,  the  mVitary  eeurU  or  courts  of 
cbiTulry ;  9d,  the  conrto  of  admiralty ;  and  4tb,  the  courts  of  the  two  univerfities;  which  are  ei- 
(her  governed  by  act  of  parliament  or  cuslem,  (for  the  peculiar  justification  of  these  courts,  see 
titles.  Admiralty  Court,  Ecclesiastical  Court,  Militery  Court,  and  University.  >  But  the  courts 
ef  common  law  have  the  superintending  power  over  these  courts,  to  keep  them  within  their 
jurisdiction,  to  determine  wherein  they  exceed  them,  to  restrain  and  prohibit  such  excess; 
and,  in  the  case  of  contumacy,  to  punish  the  officer  who  executes,   and  iu  some  cases  the 
judge  who  enforces,  the  sentence  so  declared  to  be  illegal.     An  appeal  lies  from  these  tri- 
bunals to  ihh  king,  which  shoves  that  the  jurisdiction  exercised  in  them  is  derived  from  the 
crown  of  England,  aod  not  from  any  foreign  potentate  or  intrinsic  authority  of  their  own; 
see  25  Hen.  8.  c.  21. 


CANON  LAW.  n 

aoy  canoQ,  unlesd  confirmed  by  an  act  ofparliameDt,  and  thereby  incorporated 
into  the  common  law,  or  received  time  out  of  mind,  Sic.  and  ihen  it  becomes 
part  of  the  canon  law,  and  connequently  binding  on  the  subject.  See  12  Mod, 
238;  2  Salk.  412^  id.  672. 

^{ItlOllS.     See  aniey  tit«  Canpn  Laxo;  and  pos/,  tits.  Dean  and  Chapter; 
Ecclesiastic  al  Persons. 

Attornet-Gbneral  v.  Brandon.  M.  T.  1817.  Ex.  Ch.  3  Price.  360.        The  sutat- 
This  was  a  motion  for  a  rule  nisi  to  set  aside  a  verdict  obtained  by  the  crown,  ^  v^hich 
tor  certain  duties  claimed  to  be  due  on  the  canvass  used  for  theatrical  scene-  |p>P<>*^  pa 
ry.     The  statutes  of  10  Ann.  c.   19;  24  Geo.  3.  c.  41 ;  26  Geo.  1.  c.  72;  43  "^^1„t^3^ 
Geo.  1.  c.  69;  impose  certain  duties  on  'Hinen,  printed,  painted,  stained,  or  prated,  Im' 
dyedy"    It  was  contended  that  the  present  case  was  not  within  the  meaning  or  extend  to 
policy  of  such  statutes.     It  appeared  that  the  defendant  was  a  painter  of  the-^^^*"  i"** 
atrical  scenes;  that  the  canvass  employed  for  that  purpose  necessarily  under-    I  ^^  J 
went  a  previous  process,  technically  called  primings  by  laying  on  a  surface  of?**  ^®f  P*"** 
white   paint,  which  is  generally  a  peculiar  employment,   requiring  a  licence,  ^i^atrioal 
and  the  produce  bearing  a  dutv,  but  which  defendant  had,  in  the  present  in-Menes,  but 
stance^  performed  himself.     Per  Cur,     We  think  that  the  objection  that  can-  tbepayment 
vass  is  not  linen  within  the  statutes,  will  not  bear  discussion,  for  that  very  ar-  of  a  duty  on 
tide  is  denominated  linen  in  various  legislative  enactments.      As  to  the  ^l*®  ^l^*^'. 
question,  whether  the  defendant,  under  the  circumstances,  is  liable  to  pay  <i|^,q«\'^* 
duty,  we  must  premise  that  the  preparation  of  canvass  for  the  purposes  of  paint-  qniAlent. 
ing  like  those  in  question,  is  generally  the  business  of  a  peculiar  avocation, 
the  followers  of  which  are  obliged  to  take  out  a  licence  to  conduct  it,  and  the 
linen  when  printed  is  subject  to  the  payment  of  a  duty;  this  being  estab* 
lished,  it  requires  little  argument  to  show,  that  if  the  defendant  has  taken  on 
himself  the  office  of  the  primsr,  and  by  performing  such  acts^as  require  a  li- 
cence, incurred  a  duty,  he  must  pay  the  demand  on  it.     The  supposed  incon- 
venience arising  to  artists  from  their  liability  to  such  duties,  may  be  easily  ob- 
viated by  purchasing  the  canvass  after  it  has  been  properly  primed  or  prepar- 
ed for  painting.    Judgment  tor  the  crown. 

See  tits.  Attainder,  Leper, 

Baron  and  Feme,  Lunatic,    . 

Bastard,  Monk, 

Hermaphrodite,  Monster, 

Idiot,  Nun. 
Infant, 

^U9Z  of  €KO0tl  'fl^Op^.     See  tits.     Colonies^  East  hdia   Compmrnf; 
hmtranee. 
Cape  iFfnCstette.     See*  tit.  CoUmi^s, 

ttupfun  pro  jfltit- 

Ltndset  v.  Clerce.  M.  T.  1696.  K.  B.  5  Mod.  285;  S.  C.  12  id.  104;  S, 
C.  1  Salk,  54;  S.  C.  Comb.  387;  S.  C.  Carth.  390. 
In  ejectment  on  a  writ  of  error,  a  motion  was  made  for  the  opinion  of  the  A  capias^ 
Court,  whether  a  capuUnr  should  be  awarded  against  the  defendant,  which  hadl'r^  ^'^  ^ 
been  usually  done  ex  officio  for  a  fine  to  the  king,  for  a  breach  of  the  peace,  y^    the  ^^^ 
The  5  &  6  W.  3.  c.  12.  was  referred  to.  which  directs,  "  that  no  caputs  pro  g^v',  Ik 
fine  shall  be  presented  against  the  defendant,  either  in  trespass,  ejectment,  as-  M.* 
sault,  or  false  imprisonment;  but  in  lien  thereof,  the  plaintiff  is  to  pay  the  pro-  [  «4  } 
er  officer,  upon  signing  judgment,  6t.  Sd.  over  and  above  the  usual  fees." 
^  e  Court  accordingly  held,  that  it  would  be  error  to  have  a  capias  awarded, 

*'  Before  that  itetate,  in  actions  of  trespafe  and  ejeetnent,  a  cajnas  pro  fins  naed  to  ia- 
■at  in  paffiiianee  of  a  eapiatur,  and  the  defendant  waa  obliged  to  ooinpoQAd  for  the 
bleach  of  the  peace  bv  paying  a  small  fine  to  the  maator;  aee  2  Saond*  198,  n,  1» 

Vol,  Y.  "  3 
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^*  CAPIAS  IN  CIVIL  PROCEEDINGS. 

•inc«  the  act  prohibits  its  execution  by  remitting  the  fine,     The  capias  shootd 
be  whollj  omitted . 

ttnpfus  (n  tfCfbfl  StocerMngs. 

The  term  capiaa  is  a  word  of  very  general  application;  it  signifies  that 
'^  you  take;"  and  is  used  in  a  variety  of  legal  proceedings.  The  origin  of  the 
process,  coibmonly  khown  by  that  name,  has  been  already  sucioctly  examin- 
ect;  see  vol.  ii.  p.  262.  In  the  note  to  the  law  of  arrests,  it  was  shown,  that 
at  common^law,  the  person  of  the  defendant  was  holden  exempt  from  legal  ar- 
rest or  detention,  except  in  the  case  of  injuries  accompanied  with  force;  and 
that  as  regarded  such  aggressions,  a  capicu  or  writ  to  take  and  detain  the  bo- 
dy of  the  accused  was  allowed.  But  this  immunity  of  the  person,  as  pecunia- 
ry transactions  increased,  frequently  produced  much  injustice;  a  capica  was 
ultimately  allowed  to  arrest  the  person  in  action  of  account^  without  suggest- 
ing a  breach  of  the  peace,  by  stat.  Marlb.  62  Hen.  8.  c.  23.  West.  2  13.  E. 
1^  c.  11.  In  debt  and  dttinue^  by  stat  23.  E.  3.  c.  15;  and  in  all  actions  on  the 
casej  by  stat;  19  H.  7.  c,  9;  or,  in  other  words,  a  right  to  a  capioBj  and  the 
privilege  of  arresting  the  party,  were  made  commensurate. 

In  practice,  the  term  capias  in  civil  proceedings  is  generally  applied  to  a 
writ  in  the  Courts  of  K.  B.  and  C.  P.  known  by  that  appellation.  The  former 
will  be  axplained  and  illustrated  under  the  title  of  Original  Writ,  Proceedings 
by;  and  the  latter  under  the  immediately  succeeding  title'  of  Capias  ad  rca^ 
pandendvm  in  C  P. 

CapCas  all  Hespontrcimum  fn  tne  Common  )9l^ffsr. 

See  tits.  Ac  Etiam,  Misnomer, 

Affidavit  of  Debt,  Penal  Action^ 

Bond,  f  Process, 

Escape,  Sherifi^ 

Limitations,  Statute  ot> 
I.  PRiECIPE  FOR,  p.  26. 

IL  WITH  WHOM  TO  BE  TAKEN  OUT,  TO  WHOM  TO  BE  DI- 
RECTED, AND  INTO  WHAT  COUNTY  TO  BE  ISSUED,  p.  26. 
hi;  TESTE  OF,  WHEN  TO  BE  RETURNABLE,  AND  OF  INSER- 
TING  FILACER'S  NAME,  p.  27. 

L  25  1  

I.  PRECIPE  FOR 

BoTD  V.  DuBAND.  M.  T.  1809.  C'  p.  2  Taunt.  161,  overruling  Hat  v.  Ma5N. 

,^  J,  „^^  „^  E.  T.  1749.  C.  P.  Barnes.  1 17. 

cMftry  ^^  ^'^as  an  application  that  the  defendant  might  be  discharged  on  common 

that  a         bail;  it  was  urged  among  other  grounds  that  the  praecipe  given  to  the  filacer, 

clauM  of    contained  no  clause  of  ac  eiiam\  after  stating  the  intended  return  on  ^^  oath  for 

"h  *ldT    ^»^^'-  *»^  upwards,"  and  that  the  case  of  Hay  v.  Mann,  Barnes,  1 17.  was 

^InMrrediii  *  <Jeci8»ve  authority  to  show. that  the  praecipe  should  contain  the  oc  eliam 

^  a  praeipe  clause;  but  against  this  case  it  was  contended,  and  the  argument  adopted  by 

for  a  baiU  the  Court,  that  a  precipe  is  only  an  authority  given  by  the  attorney  in  the 

hie  eapias.  cause  to  the  filacer,  from  which  he  is  to  prepare  the  original  writ,  and  could  not 

be  brought  within  the  meaning  of  the  statutes  Id  car.  2.  s.  2.  c.  2.  requiring  the 

*  TbiB  it  the  ordioary  writ  by  which  actioDs  are  coixiroeDced  in  the  Conrt  of  Commoa 
Pleas,  aod  b  Ibaoded  upon  a  lappoaed  original,  and  corresponds  with  the  Bill  of  Middlo- 
sex;  see  post^  tit.  Middlesex,  Bill  of;  or  Latitat',  see  po^t,  tit.  Latitat,  Writ  of,  in  the 
King's  Bench:  in  point  of  form,  it  is  common  or  special,*  Where  the  cause  of  action  is 
not  ballahle,  it  is  in  the  general  form,  commanding  the  sheriff'  tu  take  the  defendant,  4ic,  to 
answer  the  plaintiff  of  a  plea;  wherefore  with  force  and  ai'ms  the  close  of  the  plaintiff 
at,  4io.  he  broke  and  other  wrongs  to  him  did  to  the  great  damage  of  the  plaintiff  and 
against  the  peace,  &c.  Bnt  where  the  caose  of  action  is  of  a  bailable  nature  about  40/. 
(•ee  Loekwood  ▼.  Hill,  antCy  vol.  i.  p.  1<»0.)  an  ac  etiam  is  inserted  in  the  process  or  spe* 
cial  clause,  beginning  with  those  words  shortly  describing  the  cause  of  action. 

If  the  defendant  in  a  bailable  action  cannot  be  taken  on  the  first  writ  before  it  is  retorn- 
able,  the  plaintiff  may  have  one  or  more  writs  of  capias  by  continuance^  m  order  to  ar- 
rest him- in  the  same  county,  and  need  not  sue  out  an  alias  or  pluries  capias.  The  writ 
by  oontinianGe  is  in  the  same  form  as  iliu  first  c««iczs;  and  in  any  of  thee  writs,  if  thede* 
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Inie  cause  of  action  to  be  imrticularl/  expreaoed  in  any  writ,  bill,  or  procesB. 

Rale  diacharged. 

— ■ — ■ — - — — 

II.  WITH  WHOM  TO  BE  TAKEN  OUT,  TO  WHOM  TO  PEDI- 

RECTED,  AND  INTO  WHAT  COUNTY  TO  hE  ISSUED,* 
1.  Williams  y.  Greoo.  M.  T.  1818.  C.   P.  2  Marsh.  660;  S.  C.  7  Taunt  V"'*** 
253.  S.  P,  Willis  v.   Pemdrill.  H.  T.  1806.  C.  P.  i  N.  R.  167.         ^nduf^Tdi 

A  rule  mti  was  obtained  to  set  aside  an  interlocutory  judgment,  and  all  fur-  rected  tothe 
ther  proceedings  in  tbis  cause,  on  tbe  ground  of  irregularity;  tbe  writ  baving  flherifTof 
been  directed  to  tbe  sberifT  of  Kent,  and  served  at  Deal,  whicb  place  was  one  const/ 
witbin  tbe  liberty  of  tbe  cinque  ports.     The  case  of  Willis  v.  Pendrill,  2  N.  «|»^^  ^ 
R.  167.  was  cited  as  analogous;  the  Court  baving  there  decided  that;a  capiaa   I  ^^  .J 
ad  saiirfaciendum  directed  tothe  sheriff  of  Middlesex,  would  not  run  into  ^n- ^'^Ir'^ 
don;  caose  was  shown  against  the  rule,  on  tbe  ground  that  tbe  same  officer  is-  comity. 
saed  wxits  for  tbe  county  of  Kent,  and  for  tbe  oini|ue  ports;  and  that  the  Court  Nor  iato  a 
of  King's  Bench  in  the  cases  of  Kelly  v.  Shsw,  6  T.  R.  74.  and  Busby  v.  fraochiie 
Fearooy  8  T.  R«  2S6.  bad  recognised  tbe  practice  contended  for.  within  tho 

Per  Cur,     The  general  rule  adopted  in  these  cases  by  the  Court  of  K.  B.  J""*  *®"" 
varies  from  the  practice  of  the  Court  of  P.  C.  on  principle,  as  one  officer  is-  ^' 
sues  writs  lor  all  counties  in  the  former  Court,  whereas  in  tbe  latter,  tbe  offi«  ^^^ ^  ii,^  ^^ 
cer  is  separate  for  each  county.     It  has  been  attempted  to  assimilate  the  cir-  eomstance 
comstances  of  the  present  case,  because  the  same  officer  issues  writs  for  theefthoumo 
county  of  Kent,  and  for  the  liberty  of  the  cinque  ports.     But  however  that  p^cer  be 
circumstance  may  be  entitled  to  weight,  it  will  perhaps  be  expedient  to  pre-  ''lii^''^^' 
serve  -oonsiBtency  in  tbe  practice  of  each  court. — Rule  absolute.  ][^  ^^l^  ^ 

S.  Bracbbridok  v.  Johnston.  E.  T.  1819.  C.  P.  3  B.  Moore.  ^7;  S.  C  by  enee. 
tbe  name  of  Bragebridob.v.  Johnson.  1  B.  &  B.  IS. 

A  motion  was  made  in  tbis  case  to  quash  a  writ  of  capioa  ad  respondendum^  A  eapia§ 
and  to  set  aside  the  proceedings  thereon,  on  tbe  ground  of  irregularity.  It  ap-  adre§pon 
peared  that  tbe  writ,  which  was  serviceable,  was  directed  to  the  chamberlain  dendum  di 
of  tbe  county  palatine  of  Chesteir,  and  commanded  ^'  him  or  his  deputy  to  take  [^rcham 
the  defendant  and  J.  D.  if  they  should  be  found,  etc.,  and  them  safely,  etc.  so  berlain  of 
that,  etc."  instead  of  directing  a  mandate  to  the  sheriff,  it  was  urged  for  tbe  tha  coanty 
{daintiif,  that  it  was  quite  immaterial  to  tbe  defendant  whether  or  not  the  writ  palatina  of 
was  served  by  the  proper  officer,  as  he  had  similar  notice  in  both  cases,  and  Cheater, 
beside  that,  in  tbe  mode  adopted  less  expense  was  incurred.  <«£  ?tm  fa 

fandaat  reaida  within  a  libartj,  thare  majr  be  iofarted  aclanta  of  non-amtltof ;  9^%  paaf,  foAatba  da 
lit  J^im-^miita$  andProcoM;)  ampowaring  the  offioar  or  ■bariff  to  antar,  ootwithatand-  fandant,  m 
iigtha  allagad  fraaebiaa,  irragalar. 

Wrila  of  eapia§  are  iMved  on  a  proper  praeipe  or  note  of  inttmetiona,  and  aif  nad  by 
the  filacer,  ta  wham  the  sberifTi  attorney  shoald  deliver  a  memorandum  or  roinata  of  hia 
wanaat.  Tbe  writ  ia  then  eealed,  and  in  bailable  caaaa  it  ia  ainal  to  make  an  affidavit  of 
the  aania  of  action  before  the  fiiaeer  or  his  depnty. 

Aa  acioat  of  tbe  ralee  connected  with  the  rales  of  eapia$  are  aqnall j  applicabla  to  billa 
of  MiddlaMi,  iatiiatt  lie.  the  caaaa  in  the.taxt  will  be  eanfinad  ta  thoie  daaidad  directly 
opaa  the  writ  of  coptoa;  and  aa  peeoiiar  to  itealf,  the  other  aatboritiaa  will  ba  arranged 
voder  the  general  title  of  Proceai. 

*  Hie  writ  mast  be  iMsed  from  tbe  office  of  the  proper  filacer;  see  post,  tit  Filacer.  It 
wn  foroierly  neceanry  where  the  defendant  resided  in  a  different  conoty  than  that  in 
which  the  piaiotifiT  intended  to  lay  the  venue,  to  ana  out  a  eapia*  into  the  latter  eonnty, 
and  then  a  teetmtum  into  the  other,  for  the  plaintiff  lost  his  bail  if  he-  declared  in  any 
athar  coaaty  than  that  in  which  the  cocptoa  iasaed,  as  is  still  the  casa'by  origUial  intha 
King's  Bench;  bat^^ale  having  been  made  in  the  Common  Pleas;  1  B.  Moore.  K14.  that 
where  the  de&ndant  »  arrested  by  rirtae  of  a  capiat  ad  reepandendum  ia  any  eooatyj 
and  bail  is  pat  in  thereapon,  the  plaintiff  may  declare  in  a  different  connty,  without  ita  being 
daamad  a  waiver  of  the  bail;  see  po$ty  tit.  Declaration;  it  is  now  osoal  to  mie  oat  a  eapi- 
a§  at  onea  into  the  eonnty  in  which  the  defendant  resides;  and  when  he  cannot  be  fband 
in  that  coaaty,  the  plaintiff's  attorney  may  aae  ant  a  capiat  or  tettaium  into  anothat ; 
aea  Clampaon  v.  Knox,  ante,  vol.  iii.  p.  129.  Where  the  first  capiat  issued  on  an  affida- 
vit  of  debt  awom  befoie  and  filed  with  the  filacer  of  the  second  county;  abridged  ante, 
vol.  i.  p.  424.  the  12  G.  1 .  o.  29.  s.  2.  requiring  that  the  affidavit  should  be  awom  b^ 
ftra  the  ofitoar  who  iasaes  the  process  or  his  deputy;  but  where  a  tenfatnm  isauM,  a  new 
affidavit  ia  nnneeeMry;  Boyd  v.  Durand,  to],  i.  p.  S97. 
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Per  Cur.  The  chamberlain  is  by  this  writ  directed  to  do  what  he  has  not 
legal  power  to  effect  ;Hho  regular  mode  is  to  direct  the  chamberlain  to  issue 
his  mandate  to  the  sheriii  of  the  county  wherein  the  franchise  lies;  this  has 
not  been  done '  therefore  the  writ  is  void.     Rule  absolute. 


[  27  ]   III.  TESTE  OF,  WHEN  TO  BE  MADE  RETURN  ABLE,' AND  OF 
A  capias  INSERTING  FILACER'S  NAME. 

ad  retpon  ^  Eennet  V.  Sampson.  E.  T.  1733.  C.  P,  Barnes.  407;  S.  C.  Ca.  Prac.  436. 
mJrt  6^161  S.  P.  WAst.  V.  Cornet.  H.  T.  1736,  C.  P.  id, 438. 

ted  in  term  The  capias  ad  respondendum  was  tested  on  the  13th  February,  which  was 
time.  the  day  a^er  the  end  of  II.  T.     A  rule  to  quash  it.  after  rule  shown,  was  made 

absolute. 
And  also  re  o.  Mills  v.  Bond.  T.  T.  17^20.  C.  P.  1   Stra.  399. 

tornable^         In  debt  on  a  bail  bond  it  was  objected  that  the  process  appeared  to  be  retur« 
t  erem.      nable  on  a  day  out  of  term;  it  was  urged  that  the  defendant  should  haye  plea- 
If  9,  capias  ^Jq^  i^q  g||^^  Hen.  6.     But  the  Court  held  it  not  necessary  this  being  a  void 
naan^"b     pi'<>c®^9  ^^^  plaintiff  had  leave  to.  discontinue, 
tested  on  *•  I>Avis  v.    Owen.  M.  T.  1798   C.  P.  1  B.  &  P.  342. 

the  lame  The  defendant  having  put  in  bail  with  the  wrong  officer,  the  plaintiil  took 
day  as  the  an  assignment  of  the  bail  bond,  and  thereon  sued  out  a  writ  of  capias  ad  res- 
original  ca  pondendnmy  tested  the  6th  November,  and  returnable  the  18th  of  November, 
ptas.  a  against  Owen  and  another  defendant  Thomas,  who  alone  was  served  there- 
nal  capias  ^^^^'^  a  capiat  p<»*  continuance  tested  also  on  the  6th  November,  was  after- 
may  be  su  vf^ards  sued  out  and  served  on  Owen.  A  rule  nisi  was  obtained  to  set  aside 
ed  oot  to  the  proceedinffs  on  the  bail  bond,  on  the  ground  that  the  continuance  was  im- 
warrant  it,  properly  tested,  as  to  be  regular  it  should  be  tested  on  the  return  day  of  the 
thongh  original  capias,  Culler.  J.  held  the  objection  insufficient,  as  a  new  original 
orieinat^be  ^^P^^  might  be  sued  out  to  warrant  the  teste  of  the  capias  per  continuance; 
tested  be  ^"^  observed  that  the  practice  of  amending  writs  of  capias  had  been  mudi  ex- 
fore  the  tended  by  Gould,  J.  who  assigned  as  a  reason  for  so  doing,  that  the  capias  ne- 
eaage  of  ac  ver  appears  on  the  record;  it  is  inMnaterial  whether  it  is  tested  before  the  cause 
tion  accru  of  action  accrues. 

•^'  4,  Steel  v.  Campbell.  H.  T.  1809.*  C.  P.  1  Taunt.  424. 

And  the  X  f^\^  n^i  ^aa  obtained  to  set  aside  the  proceedings  on  a  capias  ad  responr 

Coart  will  ij^iM^tNii,  tested  'SSth  November,  in  the  49th  year  of  his  majesty's  reign,  retur- 
aide  the  pro  ^^^^^  >n  eight  days  of  St.  Hilary,  on  the  ground  that  the  English  notice  direct- 
ceedinfaon  ed  by  the  statute,  required  the  defendant's  appearance  on  the  20th  January 
%  capias  1803,  .  Holden  that  the  error  was  immaterial  as  the  period  of  the  year  at 
ad  respan  which  the  appearance  was  required,  was  sufficiently  determined  by  the  re- 
dendum,  j^p^.  and  as  no  person  coiild  possibly  suppose  that  his  appearance  was  re- 
EnjSbh  no*^"*'^®^  on  a  day  already  past. — Rule  discharged, 
tice  re  See  7  T.  R.  63;  IJarnes.  4'25;  1  Chit.  Rep.  384  and  385.  n. 

[  28  J  5.  Renalos  v.  Smith.  E.  T.  1816.  C.  P.  6  Taunt.  661;  S.  C.  2  Marsh.  358. 
qoires  aii  This  was  an  action  on  a  bail  bond.  The  declaration  stated,  that  upon  a  ca^ 
appearance puM  returnable  in  the  Common  Pleas,  the  sherifl'  made  a  mandate  to  the  high 
•"  ^^y  bailiff  of  Pomfret  to  take  the  defendant,  so  thai  the  sheriff  might  have 
thm^tesTJf  ***'"  ^^^^""^  ^**  ^^^  majesty  at  Weslxninstery  in  five  weeks  of  Easter.  On  de- 
.  *     murrer  to  this  declaration,  it  was  contended  that  an  appearance  before  his  ma- 

be  made"  re  J®*'^^  ®^  Westminster,  intended  an  appearance  in  the  Court  of  K.  B. 
tornable  be     "^  ^^^'     ^^  ^^  Stated  in  the  declaration  that  the  capias  required  the  party 
fore  his  ma  to  appear  before  our  lord  the  king  of  Westminster,  and  the  bail  bond  corres- 
JMtjr  at       ponds  with  this  requisition.     It  is  clear  that  the  description  of  the  court  is 
Weairaina   wrong,  and  the  demurrer  must  be  allowed. — ^Judgment  for  defendant. 
^•'-  See  3  M.  &  S.  166. 

6.  Atkinson  v.  Taylor.  E.  T.  1760.  C  .  P.  «  WUs.    117.  overruling  Wil- 
There  mast  liams.  v.  Fadlkner.  Barnes.  295. 

be  IS  dayi     1*his.  was  a  motion  to  set  aside  a  capias  ad  respondendwoy  because  16  days 

*  It  may  be  teited,  howeyer,  before  the  caoae  of  action  acemed,  except  where  it  is  in- 
tended to  proeee    to  outlawry;  see  jietf,  tit. Process. 
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did  not  intervene  between  the  teste  and  return.     The  Court  granted  tlie  ap-  b«twMa 
plioatkni*  and  overruled  Williaro  ▼.  Faulkner.  *^'**/* 

7.  Parsons  y.  Loyo.  M.  T.  C.  P,  1  Bl.  845;  S.  C.  S  Wils.  S41.  "**  '•*■""• 

This  was  an  action  of  trespass  and  false  imprisonment.     The  pleas  were  ^^ ^  where 
1st,  not  guilty;  Sdly,  a  justification  for  that  the  plaintiff  was  indebted  to  theg^wboJe 
defendant  in  3U.   1^.  for  which,  on  the  S7th  of  October,  1770,  he,  the  said  twin  inter 
defendant,  sued  forth  a  capias,  returnable  in  eight  days  of  St.  Hilary,  f!^r  4^.  Tmes,  the 
and  marked  the  same  for  bail,  to  the  amount  of  31Z.  t^.  upon  which  the  pre-  ^^^^  ^^^ 
seat  f4ainti(F  afterwards,  and  before  the  return  of  the  writ,  viz.  on  the  Gth  of  !|^,  ^^ 
November  was  arrested;  the  plaintiff  replied,  and  admitted  the  suing  forth  offi^i^e  impri 
the  capias  y  but  alleged,  that  it  was  afterwards  set  aside  by  the  court  for  irre-  lonoient 
gularity,  by  reason  of  its  bearing  teste  in  Trinity  term,  and  not  being  returnable  liM  agAinst 
before  Hilary  term  following;  to  this  the  defendant  demurred,  and  the  plaintifr|||S  9^^^^ 
joined  in  demurrer.     De  Grey,  C.  J.  (after  argumemt)     This  is  not  a  new     * 
question^  the  capias  being  testtd  in  Trinity  teem,  and  returnbble  ia  Hilary 
term  next  following,  is  void,  and  a  mere  nullity ;  there  is  a  difference  between 
writs  of  mesne  process,  and  writs  of  execution ;  for -in  the  case  of  writa  of  mesne 
process,  if  a  term  be  omitted  between  the  fetfo  and  return,  the    oause  is  out 
of  ooiirt«  if  it  be  in  a  personal  action,  for  in  real  actions  it  is  otherwise;  in 
them  there  must  be  nine  returns  between  the  tewt^  and  return;  also  in  the  case 
of  a  writ  of  execution,  the  cause  is  come  to  its  end;  and  on  a  capias  ad  satirfa^ 
eiendum  a  defendant  ought  to  lie  in  execution,  and  the  sherif!  ought  to  have  his 
body  always  ready  to  bring  to  the  court,  when  he  shall  be  commanded  by  ha- 
beas carpuSj  etc     But  in  cases  of  mesne  process,  it  would  be  hard  to  suffer  so 
lon^  a  return,  because  the  body  must  lie  in  prison,  without  having  an  oppor-    r  29  i 
tunity  to  make  a  defence,  when  perhaps  he  is  able  to  make  a  good  defence.     ^         ^ 
These  are  distinctions  taken  between  writs  of  capias  with  respect  to  real  ac- 
Uons,  personal  actions  and  executions,  by  Holt,  C.  J.  I  Ld.  Raym.  775.  776. 
which  19  good  law.     The  present  plaintiff  has  been  illegally  imprisoned,  un- 
der colour  of  a  writ  sued  out  against  him,  which  is  a  mere  nullity;  he  has  been 
unlawfully  injured,  and  must  have  a  remedy;  but  he  has  none  against  the  offi- 
cer, who  is  not  to  exercise  his  judgmeht  touching  the  validity  of  the  process  in 
point  of  law,  but  is  obliged  io  obey  the  command  of  the  courts  at  Westminster, 
or  other  superior  courts,  having  general  jurisdiction;  and  he  may  justify  under 
the  writ  although  it  be  void ;  the  officer  not  being  liable,*  it  is  clear  #om  one 
Lev.  95;  I  Sid.  S72,  and  many  other  cas^s  which  might  be  cited,  that  this  ac- 
tion wdllies  against  Lloyd,  the  party  himself^-  who  sued  out  this  void  writ;  and 
to  say  now  that  this  action  does  not  lie  against  the  party  himself,  would  be 
qidda  movere.     There  is  a  great  difference  between  erroneous  process,  and  ir- 
regular, that  is  to  say  void  process;  the  first  stands  valid  and  good  until  it  be 
reversed,  the  latter  is  an  absolute  nullity  from  the  beginning;  the  party  may  just 
tify  under  the  first  until  it  be  reversed,  but  he  cannot  justify  under  the  latter 
because  it  Was  his  own  fault  that  it  was  irregular,  and  void  at  the  first.     It  is 
said  that  trespass  vi  ei  armis^  is  not  the  proper  action,  and  that  a  man  cannot 
be  made  a  trespasser  by  relation;  but  relation  is  not  at  all  applicable  to  this 
case,  for  Lloyd,  who  sued  out  this  void  irregular  writ,  and  caused  Parsons  to 
be  unlawfully  arrested  thereupon,  was  the  prin(sipal  mover  or  trespasser  in  this 
cose;  the  act  of  an  attorney  is  the  act  of  his  client,  and  I  am  very  clearly  of 
opinion,  that  trespass  viet  armis  well  lies,  and  therefore  the  plaintiff  must  have 
judgment.     Gould,  Blackstone;  and  Nares,  Js.  concurred  in  giving  judgment 
for  plaintiff.  Bat  it  hsi 

S.  BoancHiBRv.  WiTTLE,  M.  T.  1789.  C.  P«l  H.Bl.  201.  S.  P.  Davis  bees  hold- 
V.  Owen.  M.  T.  1798.  C.  P.  1  B.  &  P.  34*2.  S.  P.  Cartt  v.  Ashley,  •»  that  the 
177JJ.  T.  T.  2  BI.  Rep.  918;  S.  C.  3  Wils.  454.  wtim*i1iv 

Motion  to  set  aside  proceedmgs  on  a  capias  for  irrogularity,  there  not  being  ^^  ^^^, 
15  days  between  the  te^e  and  return.     But  the  court  direoted  an  omeiidment,  j%q^  jn  a 
and  the  aBolicant  took  nothing  by  his  motion.  prior  osm  it 

9.  Whale  v.  Fuller.  E.  T.  1789,  C.  P.  1  H.  Bl.  222.  hadheende 

This  was  an  application  to  set  adide  a  cupias  for  irregularity,  the  service  of  ?!^||J^  ^ 


0  CAPiAS  AD  SeSPCHflRB^fDClE  IS  G.  Pw— KiCe^, 


•  a^Ubt  writ iti^  ■•»  the  dbierfthe  relw,  ■■<  Awe  Mft  Wi^  15 

bctmoi  the  lole  aad  the  retHfS.     These  me  ■ililllii  hj  the  eoHt  Urbe  ir- 
^ renhwJtM, tat «cffe  hoideatobeeiied  ty  the  iff    I    I  hni^ taken  the 


10.  Ijimaji  ▼.  HnsB.  IL  T.  1806.  C.  P.  3N.  K.  ]». 

Awritofftrfel— ioywwee— feietM— Uee^the  ImI  d^^iT  Midwel- 

aaf-  ewe  ien»,  «id  the  dei&Mjat  wee  Mfcated  thcie<»;  e  rale  aim  wet  obtaiDedto 

y— ^•^,eet  mmde  the  pmr mtiage  6r  kieipDiaritj,  am  the  grn—il  thet  the  writ  efaeold 

[  M  J    hsve  been  retvnUe  am  m  general  tetara  daf .     HoUea  that  the  objection 

^^a^^^^i^m^pottedbf^hemuhnm  practice  of  the  cqt,—me  abaohrfc      See  5 

^**'^ "^ Tenet.  889. 

TH^^Ii^^       11.  WAum  ▼.  Hawkbt.  ml  T.  1814  CX  P.  1  Manb,  399;  S.  C.  5 
term  dft/«  Tannt.  859. 

TbM^if*  Onaralenii»toeetaridetheprocee«fan0ihadonawritofce|PMf  edrei^Mn- 
^f^T^doMlnn,  on  the  gronnd  of  irr^gniaritj,  it  appeared  that  the  writ  bad  been  made 
^^^  fetnraaMe  on  <«Tneedaf  next,  after  eight  dqra  of  SLMaiiia,  being,  4rc  "  i»- 
•nga-kft  "^'^•^  of  ageneral  retora  day;  bnttheoonrt  allowed  the  plaintiff  to  amend  on 
the  teme  of  paying  the  coala  of  amendment,  and  of  dbe  applieation.— Rale  dis- 
eba^ied.     Seel  BliP.  34i;  6£aetm;  dIC.K.  159. 

CAPIAS  AD  SATESFACIEJfDUM. 

See  alto  tfte. 

Amendmenty  toL  i.  p.  599,  Poondag^. 

Escape,  Prisoner, 

Execntion,  Rescue, 

Jadgment,  Scire  (kcias. 

I.  IN  WHAT  CASES  IT  MAY   BE  ISSCED,   AND  WHEN 

NOT,  p.  30. 
n.  AGAINST  WHOM  IT  LIES,  AND  AGAINST  WHOM  IT 

DOES  NOT,  p.  31. 

III.  FORM  AND  REQUISITES  OP,  p.  32. 

IV.  WHEN  AND  HOW  SUED  OUT,  p.  33. 
V.  HOW  EXECUTED;  SHERIFF'S  DUTY  THEREON,  AND 

OF  THE  EFFECT  OF  A  PAYMENT  TO   THE  SHER- 


IFF, p.  34, 
VI.  RETURN  TO,  D.  34. 

VII.  WHAT  WRITS  MAY  ISSUE  AFTER  IT.  p.  35. 
VIII.  HOW  FAR  A  TAKING  UNDER  IS  DEEMED  A  SATIS- 
FACTION,  p.  37. 
IX.  WHEN  SET  ASIDE,  p.  40. 
X.  TO  CHARGE  BAIL,  (see  Bail,  vol.  iii.  p,  198.) 

I.  IN  WHAT  CASES  IT  MAY  BE  ISSUED,  AND   WHEN 

NOT.» 
Mackeael  v.  HAMMBRTOif.  H.  T.  17S7.C  .  p.  Ca.  Prac.  198. 
AAer  a  writ  of  error  had  been  brought  the  plaintiff  left  a  capias  ad  saH^aci" 
Mdium  with  the  iherift,  in  order  to  be  returned  non  est  imentus,  but  the  court 
held  it  irregular. 

,  «,  ^       II.  AGAINST  WHOM  IT  LIES,  AND  AGAINST  WHOM  IT 
'  ^'  J  DOES  NOT. 

1 .  Gabdinu  V,  Hq|.T.  M.  T,  1745.  K.  B.  2  Stra.  1217. 

*.  ^'Z  l^!*'*' «'••  ««P<««  od  $atufaeiendum  lief  where  9Leapia$  ad  respondendum 
wfiaHiat  migbt  lUTe  been  ued,  as  the  proeeae  to  bring  the  defendant  into  court.  Hence 
It  ia  •nstalnnble  t^er  judgment  at  common  law  in  action  of  trespan;  8  Co.  12;  Hob. 
•6;  and  by  ftatnte  in  aotiona  of  accoant,  5S  Hen.  8.  c,  28;  18  Edw.  1.  o  U;  debt, 
debtittiie,  replevin;  26  Edw.  8.  c.  11;  caM;  19  Hen.  7.  c.  9;  annnity,  ootenant;  28 
Hen-  8.  e,  U;  poralar  aotiona;  21  Jac.  1.  o.  4;  and  in  actiona  for  forcible  entrj;  28 
mn.  8.  e,  14.  And  the  eame  mle  holdi,  whether  the  defendant  baa  heen  bolden  to  bail 
at  the  commmioeiBent  of  the  action  or  not;  aee  2  Stia.  822;  id.  1217. 
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An  in  tot  WB8  Bind  by  wochein  om^,  an^  there  was  a  verdict  against  him,  An  infant 
and  judgment  for  «ost8.    And  now  being  taken  in  execution,  he  moved  to  be  •«•«»•  to  bn 
discharged;  and^ cited  Gro.  Eliz.  33;  Cro.  Jac.  640.  '>*ble  to  a 

Per  Cur.     If  costs  cannot  be  given,  it  will  be  matter  of  error  to  be  insisted  fT?  "^ 
on  hereafter:  but  we  will  not  discharge  him  on  motion.     Where  he  is  a  defen-  dum^^'''' 
dant  he  is  certamly  subject  to  costs. 

2.  By  the  57  Geo,  3.  c   99.  47.  no  costs  incurred  by  any  spiritual  person.  But  .  capi. 
by  reason  of  any  non-residence  on  his  benefice,  shall  be  levied  by  execution  «•  ^d  $ftis 
against  the  body  of  any  such  person,  while  he  shall  hold  the  same,  or  any  oth-f""^^^^^^ 
er  benefice,  out  of  the  profits  of  which  the  same  can^be  levied  by  sequestration  ***"•?  "•*  '** 
withm  the  term  of  three  years;  and  in  case  the  body  of  any  such  spiritual  per-  Iffri^^.i* 
son  shaU  be  taken  m  execution  for  (he  same,  the  court  in  which  the  same  was  |£»on  for 
recovered,  or  any  judge  thereof,  may  and  shall,  upon  application  made  for  that  the  ponalty 
purpose,  discbarge  the  party  firom  such  execution,  in  case  it  shall  be  made  ap-  »"«»"•<*  hy 
peat  to  the  satisfiiction  of  the  court  or  judge,  that  such  penalty  and  costs  can  """'«•'- 
be  levied  as  aforesaid.  donco.f 

'  

III,  FORM  AND  REQUISITES  OR*  C  ^^  ^ 

1    Cla&kb  v.  Clement  a»o  another.  H.  T   1796.  K.  B.  6  T  H.  5^.      The  e«piae 
A.  B.  one  of  two  defendants,  having  been  taken  in  execution  on  a  captor  arfed  Mtitljioi. 
Bahrfadendum  issued  against  both  on  a  joint  judgment,  was  set  at  liberty  by  the  «"^nn»mwt 
pUiintVff,  on  an  undertaking  by  him  to  render  himself  on  a  given  day,  if  he  did  ***  ^V?^ 
not  in  the  mean  time  pay  the  debt.     Whereupon  the  other  defendant  moved,  r„1i™!«t 
that  the  writ  ^fcapias  saOsfaciendum  should  be  quashed,  which  was  immediate- {hefefore  If 
ly  ordered.     The  plaintiff  then  sued  out  a  separate  execution  against  A.  B.,«  e«.  ea.  i- 
and  took  him  a  second  time;  upon-  which  he  moved  to  be  discharged  out  of f *in»t  one 
custody,  and  to  have  the  captaa  ad  «a/ti^acieflc{ttm  set  aside,  and  satisfaction?"  ■J®*"* 
entered  on  the  roll,  on  the  ground  that  a  separate  capiat  ad  saHafaciendum  on  ^°***'",*"*  " 
a  joint  judgment  could  not  be  sustained.     And  the  court  made  the  rule  abso-  "^"•'^• 
iote.  ,  . 

2.  Fy  13  Car.  2.  stat.  2.  c.  2.  s.  6.  it  is  enacted,  that  « in  all  actions  of  debt,  eential  that 
and  other  persofioi  actions;  and  also  in  actions  of  ejcdnurU,  depending  by  oWg- tbereehovld 
intd  writ  in  the  courts  of  King's  Bench  and  Common  Pleas,  after  any  judgment  ^^^^  ^"T* 
obtained  therein,  (here  need  not  be  fifteen  days  between  the  tesU  and    return  ^tweenthe 

*  So  an  attorney  or  officer  of  the  court,  or  bail;  see  2  Slra.  822;  or  u  feme  covert  may  turn  5 
he  taken  oa  9l  capias  ad  iatis/aciendum;  see   4  East.  521;  2  Stra.  1167;  Wila.    149; 
Sayer.  149.    But  in  actions  against  husband  and  wife,  it  is  now  the  practice  to  discharae 
the  latter:  see  2  Tidd.  1048;  ante,  vol.  4.  p.  144. 

t  And  the  seme  rule  applies  to  members  of  the  royal  family,  peers  or  peeroases,  meiu- 
ben  of  the  hoose  of  commons  daring  their  privilege,  members  of  corporations  or  hundred- 
ors,  ambaaaadors  or  their  servanta;  see  7  A.  o.  18.  s.  8;  seaaiea  or  soldiers  in  his  roajea- 
ty's  semce;  unless  in  actions  for  a  debt  of  20/.  or  upwards,  contracted  previously  to  their 
entering  the  service;  aliens  who  have  fled  to  this  country  in  consequence  of  the  revol»- 
tioa  in  France,  for  debts  contracted  abroad;  bankrupts  who  have  obtained  their  certificate 
for  any  debt  which  might  have  been  proved  nnder  their  commission;  executors  or  admin- 
ijtratora,  onJeas  a  devastavit  had  been  returned;  ordinary  or  menial  servants  of  the  king, 
or  of  a  queen  regnant,  unless  leave  has  been  previously  obtained  of  the  lord  chamberlain 
of  the  king's  household ;  see  5  T.  R.  686 ;  heir  on  a  specie  1  judgment  for  the  debt  of  his  an- 
cestor/see S  Rlac.  Com.  414;  and  persons  attending  a  court  of  justice;  see  8  T.  R,  79;  1 
H.  B).  686;  5  T.  R.  209.  If  the  capias  ad  satisfaciendum  be  ezecutcd  in  a  case  where 
it  does  not  He,  the  party  will  he  dracharged  upon  application  to  a  judge  at  chambers,  or  to 
the  court  from  which  the  writ  issued;  see  5  Geo.  2.  c.  80.  s.  18;  4  Taont.  681. 

X  This  writ,  in  point  of  form,  is  a  command  to  the  vfficer  to  whom  it  is  directed  to  take 
the  defendant  and  him  safely  keep,  so  that  he  may  Lave  his  body  on  the  return  day.  9lc, 

n  If  a  defendant  be  sued  by  a  wrong  name,  and  omiMo  take  advantage  of  she  misno- 
mer, he  may  be  arrested  on  a  capias  ad  satisfaciendum  oy. such  wron|^  name;  see  2  Stra. 
1218-  post,  tit.  Misnomer. 

§  Though  it  formerly  wa^;  See  1  Tid.  10 41.  The  capias  ad  sntisfaciendum  should  he 
regularly  returnable  on  ageneial  return  da^,or  day  certain,  according  to  the  nature  of  the 
oriffioal  process;  see  8  Wils.  68;  and  for  the  purpose  of  charging  bail,  there  ought  to  bo 
eight  days  between  the  teate  and  return  by  bill;  sec  2  Salk.  €02;  and  fifteen  by  original.; 
IS  Car.  2.  stat.  2.  c.  2.  s.  6 ;  but  a  capias  ad  satisfaciendum  returnable  out  of  term,  is  not 
void  as  against  the  bail,  though  it  may  be  set  a^ide  by  the  principal;  see  antei  vol.  8.  p. 
19i. 
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of  any  writ  o(Jierifacia$  or  capias  ad  aaii^acUndumy  nor  shall  tho  want  thore- 
of  be  asaigned  for  error." 

a   Shirle\  ?.  Right.  T.  T.  1702.  K.  B,  7  Mod  Rep.  30;  S.  C.  Holt.  761  • 
And  there  S.  C.  4  Balk.  273;  S.'C.  2  Lord  Raym.  776;  S.  C.  3  Danv.  I2'l. 

may  be  an  Jq  g|,  ^etion  of  debt  for  an  escape  of  one  taken  on  a  capioi  ad  aaiirfaciendum^ 
teraa^be^"'  which  appeared  to  be  returnable  the  term  next  but  one  after  the  ie^U,  so  that 
twees  iti  &  ^^^m  intervened,  after  a  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
tftte  end  re  judgment,  that  the  writ  was  merely  void,  and  consequently  there  could  be  no 
torn.  escape^  and  tlie  sheriff  did  right  to  let  him  go.     But  Holt,  C.J.  said  this  action 

[  ^  ]  lies  against  the  sheriff,  and  there  is  a  difference  between  a  eapiaa  in  mesne 
process,  and  a  co^os  in  execution.  In  mesne  process,  if  a  term  be  omitted, 
the  writ  is  void  in  all  personal  actions,  and  the  sheriff  shall  not  be  charged;  for 
the  cause  is  discontinued,  and  out  of  court  by  the  intermission;  and  by  not 
having  a  day  in  court  by  the  return  of  the  writ  as  he  ought,  the  party  may  be 
greatly  prejudiced  by  reason  of  the  imprisonment  in  the  mean  time.  But  iu 
executions,  a  capias  ad  satisfaciendum  omitting  a  term  is  not  void,  for  the  party 
is  not  to  have  a  day  in  court;  his  cause  is  at  an  end,  and  he  must  be  in  prison, 
whether  the  writ  be  returned  or  not;  nor  is  it  necessary  it  should  be  returned. 
See  .3  Cro.  468;  Poph.  271;  Sty.  339;  1  Ro.242;  2  Bulst.  256;  3  Cro. 
188. 
Aad  efter  4    M,i.8tead  v.  Coppard.  E.  T   1793.  K.  B.  5  T.  R.  272. 

anyliTMa       ^"  motion  to  set  aside  a  t£aiatum  capias  ad  so/u/octetMitim,  on  the  ground 
larity  in  10-  ^^  vio  original  had  been  issued  to  warrant  it,  it  was  contended,  that  though 
ing  it  oat     no  advantage  could  be  taken  of  an  irregularity  in  the  capias  ad  satisfaciendum 
sad  filinf     after  a  writ  of  error  had  been  brought,  it  might  be  done  after  error  brought, 
Jj^  f*P"®V.  where  the  original  rapicu  ad  saiisfaciendmn  was  not  returned  by  the  sheriff,  or 
mtace"of?  ^^^^^^^^  ^^  ^^®  ^^^^*     ^"^  ^^®  court  said,  the  plaintiff  might  cure  the  objection, 
^      *  even  after  error  brought;  but  were  inclined  to  think  that,  as  the  original  capi- 
as in  this  case  had  not  been  entered  on  the  roll,  the  objection  was  fatal.     On 
a  subsequent  day,  the  writ  appearing  to  be  properly  entered  on  the  roll,  the 
writ  was  discharged. 

b?'^''s^  IV.  WHEN  AND  HOW  SUED  OUT.* 

gainet  foor,  Howard  v.  Pitt  and  others.  T.  T.  1692.  K.  B.  1  Show.  402;  S.  C.  Holt. 

^^  ?•»?-  1 ;  S.  C.  Carth.  236;  S.  C.  1  Salk.  261. 

o^rror'one      ^^  trespass  against  four  defendants,  the  plaintiff  recovered.     A  writ  of  er- 

diei,  and     ^^^  being  brought  in  the  Exchequer  Chamber,  it  pended  a  year,  and  then  a- 

the  year  ex  bated  by  the  death  of  one  of  the  plaintiff  *s  in  error;  another  writ  was  brought, 

pires,  a  ca-  which  pended  half  a  year,  and  abated  by  the  death  of  another  plaintiff.     P^o 

ptaa  ad  eat-  new  writ  of  error  being  brought,  the  plaintiff  in  the  original  action  sued  out 

m«y'b°  Ukk  ^^^^^'^'^^  ^V  ^^P^^'  ad saiirfaciendum  against  the  survivors.     On  motion  for  a 

en  ont\      st^erscdeas  to  this  capias  ad  safisfacietMttm. 

gainat  ear        ^^  ^f^''*     Here  is  no  need  of  a  scire  facias  to  revive  the  judgmeut  against 

virora  with  the  survivors;  that  was  sufliciently  revived  by  the  several  writs  of  error.  2dly, 

oat  a  aeire  Where  a  writ  of  error  determines  in  the  Exchequer  Chamber  by  abatement  or 

remlttito/^  discontinuance,  the  judgment  is  not  again  in  this  court  till  there  is  a  remiiittuT 

*  Formerly  the  capiat  ad  latiafaeiendum  waa  stamped  with  a  6^.  atamp;  bat  now  by 
the  4  Goo*  4.  c,  68.  that  doty  is  repealed.  In  the  King*i  Bench  it  need  only  be  lealed; 
.  Imp.  K.  B.  444.  bat  in  the  Common  Pleas  it  roast  be  sigaed  and  sealed.  Imp.  C.  P.  491. 
and,  by  late  rale,  writs  efexecation  cannot  be  sealed,  witboat  producing  the  judgment-pa- 
per, postea,  or  inquisition,  5  B.  &  A.  660,  1  D.  &  R.  471.  It  seems  necessary  that  it 
should  be  indorsed,  see  8  Mod.  188,  unless  it  be  for  a  penalty,  and  the  execution  be  for 
l^ss  than  the  penalty,  thon  thesAh  to  be  leried  ought  to  be  specified,  1  Arch.  Prac.  378, 
and  in  practice,  it  is  usual  to  indorse  it  thus,  **  levy  the  snra  of  /.,  besides  officers*  feea, 
&e.  A.  B,,— —  street,  Plaintiffs  attorney,*'  And  if  the  action  were  against  a  seaman 
or  soldier  in  his  majesty's  service,  for  a  debt  contracted  previously  to  bis  having  entered 
the  service,  an  affidavit  must  be  made  that  the  debt,  damages,  and  costs,  amount  to  20/. 
or  upwards,  and  that  the  debt  was  contracted  previously  to  the  defendant  having  entered 
his  majesty's  ser\'ice,  and  a  memorandum  of  such  oath  indorsed  on  the  writ  before  its  ex« 
•cation,  seel  Geo.  2:  st.  2.  c.  14.  a.  16.  82  Geo.  2.  c.  88.  s.  22. 
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entered'  for  without  such  remilillur,  it  cannot  appear  to  this  court  but  that  the     [  34  J 
writof  error^ IB  atill  pending  in  the   Exchequer  Chamber.     Sdly,  The  execu- 
tion was  erroneous  for  this  cause,  but  not  void. 

V.  HOW  EXECUTED-  SHERIFF'S  DUTY  THEREON;*  AND 

OF  THE  EFFECT  OF  A  PAYME  \  T  TO  THE  SHEaiFF. 
1.  TaYi-or  V.  Baker.  E.  T.  1677.  K.  B.  2  Mod.  214;  S.  C.  2  Jones.  97;  S. 
C.  2Lev.  203;  S.  C.  1  Freera.    453;  S.  C.   3  Keb,  348.  S.  P.  Anox. 
M.  T.  1698.  K.  B.  12  Mod.  230.  A  payment 

A  nian  being  in  execution,  paid  the  money  to  the  marshal  for  which  he  was  ?^j  ^*'^T„ 
imprisoned,  and  thereupon  discharged      Upon  the  question  whether  he  was  ^j^^  ^^.j^  ^^ 
bound  to  pay  it  over  again  to  the  plaintiff  upon  a  second  execution,  the  court  (^e  manhal 
were  of  opinion,  that  the  payment  to  the  marshal  was  no  discharge  to  the  plaio- 
tiif,  at  whose  suit  he  was  in  execution;  consequently  the  defendant  was  bound 
to  pay  the  money  over  again,  and  take  his  remedy  against  the  marshal.  Or  to  the 

2;  Anon.  M.  T;  1698.  K.  B.  12  Mod.  230.  ^enC.  is 

Per^Holt,  C.  J.     A  sheriff  has  no  power  to  receive  money  from  the  defend-  "°'  *  P*y 
ant  upon  a  capias^  for  his  business  is  only  to  execute  the  writ;  and  if  in  such  pjnj'niiff 
case  a  defendant  pay  the  sheriff,  and  he  afterwards  become  insolvent,  and  do  ^„^  iiiere 
not  pay  the  plaintift',  such  payment  shall  not  excuse  the  defendant.  Tore  no  d'w- 

S.  Morton's  case.  M,  T.  1680.  K.  B.  2  Show.  139.  charge. 

To  debt  on  judgment,  plea  that  the  plaintifl  hnd  prosecuted  a  capias  adsttlis" 
jadendum  upon  that  judgment,  and  that  the  plainti'^'  had  paid  the  money  to  the  ^"^  P*y 
sheriff.     On  demurrer,  the  court  said  that  such   payment  was  no  dischnrge.  "j^PV^i!, 
But  it  would  have  been  otherwise  if  the  money  had  been  paid  to  the  plaintiff's  J^j^^^'     J^ 
attorney  on  the  record,  for  that  would  have  been  payment  to  the  plaintiff  him- good, 
self     Set  vol.  ii.  694. 

VI.  RETURN  TD. 

To  compel  a  return  the  sheriff  must  be  ruled,  and,  when  ruled,  if  he  has  ta- 
ken (he  body,  he  must  return  cepi  corpus,  and  have  the  body  ready  in  court  at 
the  return  day;  Br.  Ret.  107;  or  if  the  defendant  cannot  be  found,  non  eat  tn- 
ventus  may  be  returned;  Liber,  intrand.    109;  or   he   may  make  a  special  re- 
turn, as,  that  the  defendant  is  a  privileged  person,  or  that  he  has  become  bank- 
rupt and  obtained  his  certificate;,  see  Tidd.  1045;  4  Taunt.  031.     If  after  the     - 
work  has  been  executed  by  the  sheri^V,  the  plaintif!  receives  the  demand,  the 
sheriTought,  if  ruled,  to  return  that  he  has  taken  the  body,  but  released  him 
on  payment  of  the  debt  or  damages  to  tJu  plain' iff';  Dr.  &  Si.   18,*  Dalt   138; 
for  we  have  seen  that  he  must  not  return  that  he  has  released  the  body  on  pay- 
fftffl/ of  the  debt,  &c.  he  having  no  power  to  receive  the  money;  see  ante,  p. 
3l.     So  a  return  of /ar(f«  to  a  cap'a.9  ad  scilisfaciendum  is   not  good;  5  Com. 
Dig.  444;  or  the  answer  of  a  bailiiT  of  a /rancAis^  quod  iarde^  for  it  is  the  duty 
of  the  sheriff  to  have  the  writ  returned  in  the  time;  2  Roll  461.     Nor  can  he 
return  a  rescue-  Cro.  Car.  240      If  a  writ  of  execution  be  delivered  to  the 
sheriff  against  a  prisoner  in  gaol,  who  is  attainted  of  felony,  the  sheriff  may 
return  that  the  prisoner  id  attainted,  and  that  therefore  he  cannot  take  him  in 
execution;  but  if  the  writ  be  delivered  af\er  the  attainted  person  has  received 
a  pardon,  it  must  be  executed  as  if  the  attainder  had  never  occurred;  Dah. 
214,     If  the  old  sheriff  goes  out  of  office  afler  the  execution  of  the  writ,  he  re- 
turns such  writ  in  his  own  name,  and  the  new  sheriff  returns  thus:  This  writ, 
as  above  indorsed,  was  delivered  to  me,  the  undernamed,  now  sherill',  by  the 
above-named  late  sheriff,  at  the  time  of  his  going  out  of  office ;  Leigh  v.  Tur- 
ner, cited  Imp.  sheriff,  304. 

VII.  WHAT  WRITS  MAY  ISSUE  AFTER  IT.t 

*  The  same  mlea  which  apply  to  making  an  arrest  on  mesne  process  (see  ante,  vol,  ii.  p. 
320  to  338)  extend  to  the  execution  of  a  capias  ad  satisfaciendum,  except  that  upon  an  ar- 
rest on  the  lattdr  the  officer  may  take  the  defendant  at  once  to  the  county  gaol,  instead  of 
batting  till  the  expiration  of  24  hours;  Evans  v  Atkins  4  T  R  555  abridged  ante  vol  ii.  p.  883. 

t  If  the  capiat  ad  Matiafaciendum  he  not  executed,  the  plaintiff  may  sn6  out  any  other 
writ  of  execution,  or  he  may  have  a  writ  of  alias,  or  pluriea  capias  ad  satisfaciendum 
(Yelv.  62)  into  the  same  county,  or  &  testatum  into  a  different  county,  or  he  may  Have  a 
VoT,.   V.  4 
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A  eapiaiad  1.  pRiMROSE  v.  GiDSOX.  M.  T.  18S2.  tC.  B.  S  D.  &  R.  193. 

Mtwraeiea       Per  Cur.     The  writs  of  fieri  facias  and  capias  ad  satisfacienduni  may  ran 
^?  "'V  ^together.     There  is  oothing  irresular  in  suing  both  ont  at  the  same  tine  a- 
t^rTHl^  «,  g^nst  the  iroods  and  the  person  of  a  defendant, 
tera^nm  ^    gTAMFEar.  HoDtoN.  T.  T.  1724,  K.  B.  8  Mod.  Rep  302. 

been  saed        The  plaintiff  haying  obtained  a  judgment  in  debt  against  the  defendant,  so- 
oat;  ed  out  a  fieri  facias,  and  likewise  a  capias  ad  satisfaciendum  at  the  same  time, 

and  thereon  the  defendant  was  taken  in  execution.     It  was  now  moved  to 
^  be  ^^^  ^^®  ^^^^  facias.     The  court  were  of  opinion  that  the  plaintiff  might,  for 
executed     ^^  ^^^  security,  take  out  two  writs  but  he  could  execute  but  one;  the  wnt 

of  fieri  facias  was  consequently  quashed. 
Until  ihe  5,  Wilson  t.  Kiwgston.  M.  T.  1816.  K.  B.  2  Cit.  Rep,  203.' 

other  ban        A  Writ  of  fieri  facias  had  been  issued,  and  goods  taken  under  it,  and  sold  for 
been  ftnaflj  a  part  of  the  debt.     The  return  stated  these  facts,  and  also  that  certain  pr6p- 
^^^^^^V  ^^y  remained  in  the  sherifl's  hands  unsold.     A  capias  ad  satisfaciendum  for 
L    ''^  1    the  remainder  had  been  issued,  the  return  to  which  recited  the  former  fieri  fa- 
cias and  return  of  levy  of  a  part,  and  that  the  property  above-mentioned  had 
been  sold  for  a  sum  of  money  less  than  the  sum  indorsed  to  be  levied,  but  did 
not  state  any  return  by  the  sherifTas  to  what  had  been  done  with  the  property. 
The  court,  upon  being  applied  to,  made  a  rule  absolute  for  setting  aside  tbo 
capias  ad  satinfaciendum,  observing,  that  the  above  recital  was  not  sufiici^ty 
it  not  being  the  formal  return  of  the  sheriff,  and  that  until  he  had  finally  return- 
ed what  had  been  done  with  the  property,  no  capias  ad  satisfaciendum  for  the 
supposed  residue  could  legally  be  issued. 
4.  Miller  v.  Parnell.  M.  T.  1815.  C.  P.  2  Marsh.  78;  S.  C.  6  Taunt. 

A  d  he  ^^^' 

tiai  execs"     '^^  plaintiff  in  this  case  having  withdrawn  an  execution  levied  under  a  writ 

Uon  of  a  fi  offieri  facias,  returnable  on  the  6th  of  November,  under  an  impression  that  the 
eri  facias  property  would  prove  insufficient  to  satisfy  his  demand,  sued  out,  on  the  14th 
will  prvent  of  August,  a  writ  of  capias  ad  satisfaciendum,  and  the  defendant  was  taken  in 
the  exeftt  execution  thereunder.  A  rule  nisi  was  obtained  to  set  aside  the  capias  ad  sat- 
pTas  ad^t*'^^®'^*®^^"™'  *°^  discharge  the  defendant  out  of  execution  for  irregularity,  on 
tf^fariendnm  ^^^  ground  that  the  second  writ  could  not  issue  till  afler  the  return  of  the  first. 
before  the  Per  Cur.  If  a  plaintiff  omits  to  take  out  execution  on  a  fieri  facias,  it  is 
for ....  ia  re  clear  that  he  may  sue  out  a  capias  ad  satisfaciendum  immediately,  or  that,  if 
*zrT\e.d,  1,^  gQ^g  out  both  wTits  at  the  same  time,  he  may  execute  either*  but  he  cannot 
take  both  the  goods  and  person,  except  for  the  residue  of  the  debt,  which  de- 
ficiency  can  only  be  known  from  the  return  to  the  fieri  facias.  Having  there- 
a  diatr  ^'^^  fore  actually  executed  the  fieri  facias,  the  plaintiff  cannot  issue  a  capias  ad  sat- 
waa'in?  isfaciendum  till  af\er  the  return. — Rule  absolute. 
houHedar  5.  Edmond  v.  Ross.  H.  T.  ]8'21.  £xch.  9  Price.  5. 

ing  all  the  A  rule  nisi  was  obtained  in  this  case  to  set  asido  a  writ  of  capias  ad  satifa- 
^h^^ff***^  ciendum,  on  the  ground  that  a  writ  of  fieri  facias  had  been  issued  against  the 
"mI^  goods  of  the  defendant,  and  had  not  been  returned  before  the  suing  out  the 
there  ander  ^^^^^^  ^"^*  Cause  was  «hown  on  an  affidavit  of  the  sherifTs  bailiff  and  his  as- 
the  fieri  fa  sistant,  which  stated,  that  at  the  time  they  entered  for  the  purpose  of  levying 
cias,  the  under  the  fieri  facias,  the  defendants  goods  were  under  the  process  of  distreaa, 
00 art  held  and  were  insufficient  to  satisfy  the  landlord's  claim.  It  was  attempted,  on  the 
that  a  oapi  ^^^^  of  the  defendant,  to  assimilate  the  case  to  that  of  Miller  v.  Parnell,  ante^ 
efendom''  ^  P'  ^'  ^"^  ^^^  court  drew  a  material  distinction  between  the  cases,  as  the  one 
might  ime  ^^^^^  ^^  decided  on  the  ground  that  the  plaintiff  ought  not  to  have  a  double 
before  the  remedy  against  the  goods  and  person;  whereas,  in  the  present  instance,  the 
retnrnof  the  plaintiff  could  not  possibly  derive  any  advantage  from  the  levy.  The  rule  was 
^T'iS^'i"'  t*^®™^'®  discharged  with  costs. 

If       d  ^'  ^"-^^^  ^'  Bradley,  M.  T.  1724.  K.  B.  8  Mod.  Rep.  18», 

mrat^'forthe     ^^^  ^^  *  ^^''  of  error  brought  on  a  judgment  in  C.    B. ;  judgment  be- 
plaintifT  be   ^^^  omittOM  capias  ad  satisfaciendum  into  either;   im  Tidd  1046.  6nt  if  the  capias  a  d 
affirmed  on  •atisfadendum  beonoe  executed,  no  writ  of ezeeoUoa  can  be  aned  oat  by  the  plaintiff 
a  preceding  ^i*  goeda  or  landa  wbiltt  he  remaini  in  cnatpdy  fer  the  asnte  debt^ 
trritoferrot 


CAPIAS  AD  SATISPACIEiVDUM.— nrri^  istuabku/Uf/  e^^ 

iqg  affirmed  in  the  K.  B.  the  last  paper  day  of  the  term,  it  was  insbted  that     [  87  ] 
the  capias  ad  satisfaciendum  should  be  returnable  in  the  present  tern,  because  the  last  pa- 
the  judgment  could  not  be  signed  till  the  fourth  di^  afterwards,  &c.  and  that  P^  <^J  of 
the  plamtiff  having  brought  a  testatum  capias  ad  satisfaciendum  it  must  be  ir-^°J  ^/"t' 
regular,  becaase  there  could  be  no  capias  ad  satisfaciendum  on  a  judgment  not  capias  ad 
signed,  and  consequently  nothing  to  ground  a  testatum  capias  ad  satiafacien-  satUfacien 
dam,  especially  as  this  action  was  brought  by  originaL     Per  Cur.     This  is  a  dum 
judgment  of  the  first  day  of  the  term,  in  which  it  was  obtained  by  relation  ™^y  ^""tt^ 
which  is  sufficient  to  ground  a  capias  ad  satisfaciendum,  and  consequently  a  ^  \^*  jf** 
testatum  capias  ad  satisfaciendum;  and  there  being  no  difference  in  this  v^'able  oa  the 
spect  between  an  action  bv  bill  and  by  original,  it  is  re/^Iar.  fint  <tay  of 

Vm.  HOW  FAR  A  TAKING  UIVDER   IS  DEEMED  A  SATIS- the  auoiDg 

FACTION*  ttnn. 

1.  ViOKRs  V.  Aldrich.  M.  T.  1769.  K.  B  4  Burr.  2483 

ta  an  action  of  debt  upon  a  judgment,  it  appeared  by  the  plea,  and  was  ad- 
mitted by  the  replication,  that  the  defendant's  person  had  been  taken  in  exe-^*  ^^^ 
ctttion,  by  virtue  of  a  capias  ad  $ali$faciendumy  upon  the  judgment,  and  after-  0^^^  j^  ^^a 
^ards  discharged  out  of  custody  by  consent  of  the  plaintifi,  upon  his  entering  cotioo,  aad 
into  an  agreement  ^^  to  pay  certain  sums  of  money  at  stipulated  times,'^  part  afterwards 
whereof  he  had  accordingly   paid  to  the  plaintiif,  pursuant  to  the  agreement,  diaeharged 
bot  had  failed  in  paymept  of  the  residue.     The  plaintiff,  in  his  replication,  ac-  ^7  eooaaot 
knowledged  these  facts,  and  yet  concluded  it  with  demanding  the  whole  su^S^^^^feb 
due  upon  the  judgment.     The  defendant  demurred  to  the  plaintilT  's  replica-  ^^  |,|,|  ^f 
lion.     Per  Cur.    The  defendant's  person  having  been  once  taken,  in  execu-tarwardsfal 
tion  upon  this  judgment*  and  afterwards  discharged  by  consent  of  the  plain- filM; 
tiff,  he  cannot  be  liable  to  any  further  execution  upon  U;  nor  can  the  plaintiff 
bring  an  action  of  debt  upon  the  judgment,  which  has  been  already  so  carried 
into  execution,  and  the  defendant  so  discharged  Trom  it;  he  ought  to  have 
brought  an  action  upon  the  case,  founded  on  this  new  agreement.   The  Court 
also  heJd  the  replication  to  be  repugnant,  in  demanding  the  whole  su:n,  when 
it  acknowledged  it  to  be  satisfied  in  part.— Judgment  for  the  defendant.  [  ^^  ] 

2.  JAdDEs  V.  With?.  H.  T,  1787.  K.  B.  I  T.  R.  667. 

A  defendant  having  been  taken  in  execution  upon  a  judgment,  to  procure  9'  *^^  ft* 
his  discharge,  gave  the  plaintiif  a  bond  and  warrant  of  attorney,  which  P'^^' ^i^rit jl*^ 
ing  unproductive  on  account  of  an  informality,  the  question  was,  whether  the  ^^^y^  ulrg, 
plainttd*  could  have  any  further  execution  against  the  defendant.  oat  aaavaif 

'Per  Cur.  As  the  security  was  good  at  the  time  of  the  discharge,  the  do-  abla; 
fendant  cannot  have  recourse  to  the  judgment  again,  because  thai  was  waiv- 
ed; and  the  debt  having  been  once  extinguished,  cannot  be  revived  again. 
This  is  not  a  new  question.  The  case  of  Vigors  and  Aldrich,  arUe,  p.  37. 
goes  the  whole  length  of  this;  for  here  the  defendant  has  neglected  to  ^vail 
himself  of  the  advantage  of  the  security.  It  was  his  own  faulty  and  he  .must 
take  tbe  consequences.     See  2  Bing.  41. 

3.  Blackburn  v   Stupart.  H,  T,  1802,  K.  B.  2  East  243.  ^^ 

The  defendant,  who  had  been  taken  in  execution  on  a  judgment,  and  A^^r-^j^^  ^ 
wards  discharged  by  the  plaintifl  's  consent  upon  an  express  undertaking,  that  undantand 
he  should  be  liable  to  be  retaken  if  ho  failed  to  comply  with  the  terms  agreed  ing  that  ba 

*  The  taking  a  party  in  eiaeatioo  in,  in  ganaral;  daemad  a  latisfacttoo;  tea  4  T.  R.  ^|^|^|^  ^^  ^ 
556;  Hah.  55.     Henca,  a  jadgmant  craditor  who  Has  uken  hia   dabtor  in   ®'^"**^°>  ^^i^^^. 
eaanoC   Sfiarwarda  9a9  out  aj  eooiniiMian  of  bankruptcy   apoa  tbe  same  debt;  Cohen 
V.  Conningham,  8  T.  R.   128.  abridged,  anU,  vol.   iii.  p.  550;  nor  aet  off  tbe  demand; 
Heb.  5S,    Bat  a  coptoa  ad  $ati$faciendum  ia  no   actual  satisTaction,  so  aa  to  bar  the 
plaiatiiT  from  taking  oat  exeention  ngainat  other  defendants  liable  to  the  aame  debt  or  da- 
■iSgaa;  Heb,  59;  aee  5  Tannt.  614;  8.  C.  1  Marsh.  250.      And  where  a  defendant,  ba- 
ying been  taken  under  an  attachment  for  non-payment  of  money,  pursuant  to  an  award, 
waa  diachargad  by  the  sheriff,  an  hia  consenting  to  return  into  custody,  the  Court,  on  his 
lefaaal  to  do  ao,  granted  an  alioi  attachment  against  him;  Good  v.  Wilks,  cited  2  Tidd. 
1047.     If  a  party,  taken  on  a  capias  ad  sati$fiieiendum^  escape,  though  the  sheriff  be 
liabJa,  the  plaintiff  may  ane  out  a  new  execution;  see  2  Bac.  Ab.  240.  244.  t55;  and   if 
the  defendant  aaeape  from  tbe  King'a  Bench  or  Fleet  prisons,  the  plaintiff,  on  application 
to  a  jndgs,  may  haTC  on  escape  warrant  to  retake  him;  aae  1  Ann,  c.  •.  poit,  tit*  Esoapa. 
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on,  now  moved  to  set  aside  a  ^subsequent  execution   which   had  been  put  ia 
force  in  consequence  of  his  failure  in  the  performance  of  the   above  etipula- 
tion,  and  that  the  money  which  had  been  paid   should  be  refunded  by  the  she- 
riff.    The  Court,  reprobating  the  defendant's  conduct,   said,  ihat  they  regret- 
ted the  rule  roust  be  madci  absolute,  as  it   would   be  dangerous  to  permit  thp 
aw  to   be  unsettled,  which  was,  that  a   person  could  not  be  taken  in  execu- 
tion twice  on  the  same  judgment,  whether  the  defendant  had  agreed  to  the  en- 
largement, as  in  the  case  before  them,  or  not, — Rule  absolute. 
See  7  T.  U.  4'20;  Barnes.  205.  SlO;  Hob,  2. 
So  if  a  de  4.  LisE  v.  Lowr.  II,  T,  1806.  K.  B.  7  East.  330;  S.  C.  3  Smith's  Rep.  267- 
fendantbe        TWia  was  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged 
soperse  c    ^^^  ^j.  ^»ustody,  upon  a  cafiixhs  ad  HiUtHjaci  tuluniy  and  why  the  writ  should  not 
beinir  ^har^^  ^^^  ^^'^^)  ^^^^  ^'^'^^^^  ^^''  irregularity,  the  defendant  having  been  once  in 
ged  in  ezo  custody  before,  and  superseded  for   w*ant  of  being  duly  charged  in  executioa 
cutiQn,  lie   upon  the  same  judgment.     The  Court  now  discharged  the   rule   with  costs, 
cannot  be    upoii  condition  that  the  defendant  should  not  bring  any  action   for  the  impri- 
**  *'°*j6*"*sonment,  and  observed,  "  having   some  doubt  on  the  subject  before  us,   and 
«Bme  jad«  looking  at  the  printed  book  of  rules  and  orders  in  the  Court  of  King's  Bench, 
ment.  (Trinity,  2  Geo.  1.)  there  is  a  note  in  the  margin,  which  ]ays  down  the  prac- 

tice on  this  subject,  and  we  wished  to  sec  if  it  was  warranted  by  authority.    It 
states,   if  the  dtfendavU  supersedes  for  want  of  proceedings  before  judgment^ 
yet  the  pUiintiffmny  aflerwards  take  the  defendant  in  execution;  but  otherwise 
[  39  1     if  the  party  is  superseded  for  %vant  of  charging   in  execution.      And,"  upon 
searching?  we  find  this   is  warranted  by  the  authority  of  the  cases  of  Clarke 
So  on  a       and  Venner  (Cases  of  Practice,  C.  B.  136.,)  and  Wright  and  Kenswell  (ib. 
joint  eapi    \S5.  and  Barnes.    376.  recot^nized  in  Comb.  72.)     We  are,  therefore,  of  opi- 
at  ad  salts  i^jqu^  ^jj^t  the  party  cannot  be  taken  in  execution,  having  been  once  discharg- 

ilXTtll^^^^^^^^^^^^  P^^^^^^^^^^^  execution.     See  1  T.  R.  273;  Impcv's  Instr. 
if  one  bp     Cler,  K,  B.  4th  edit  p.  523;  Ca.  Temp.  Hard.  244. 
taken  and  q.  Clarke  v.  Clement.  H.  T.  1796.  K.  B.  6  T.  R  525. 

discharged  A.  B. ,  one  of  two  defendants,  having  been  taken  on  a  capias  ad  satsfacien-^ 
^^.L^*'®  P*'^*"  dtoj;  against  both,  was  discharged  out  of  custody  on  an  undertaking  to  render 
therms'  **l8o*^"  ^  particular  day,  if  the  debt  was  not  paid.  On  motion  that  the  capias  ad 
exeneru  Botisfaciendum  might  be  quashed  as  to  the  other  defendant,  and  satisfaction  en- 
teJ.  tered  on  the  roll;  the  Court  said,  the  release  extends  to  both;  for  this  being  a 

joint  execution,  the  plaintiff,  by  sufTcrino'  defendant  to  be  discharged  out  of  ex- 
ecution ccmnot  now  take  the  other.      But  there   is   no  reason  why  we  should* 
two^oer*     make  this  rule  absolute  to  its  full  extent;  il  will  satisfy  the  justice  of  the  case 
Bon8  were    >^  ^^  order  that  the  defendant  shall  not  be  taken  on  the  writ ^  without  directing 
taken  in  ex  it  to  bp  quashed. 

•cution  on  6.  Bvllam  v.  PtiicE.  E.  T.  1818.  C.   P.  2  B.  Moore.  235.       . 

R  capias  Two  defccdants  having  been  arrested  on  a  joint  capias  ud  sulifaciendvmy 
^endum^^^^"  plainti-f  discharged  one  of  them  on  receiving  a  promissory  note  for  the 
and  one  '  aniount  of  the  damages  and  costs;  the  other  defendant  obtained  a  rule  nisi  for 
wasdischarthe  discharge  of  himself  also  out  of  custody.  It  was  urged  for  the  plaintiff, 
ged  on  gi  that  the  defendant  was  not  wholly  released  by  the  nceeptance  of  the  note,  as 
vingapro  he  had  engaged  to  render  himself  again  if  he  did  not  honor  it  in  time.  But 
miMory  ^^^  Court  held,  that  as  tiie  plninti  Vhad  received, satisfaction  from  one  defeur 
holden  to  ^^^^-^  ^^  could  not  require  it  again  from  the  other. — Rule  absolute, 
operate  an  7.  Nadi.n  V.  B.iTTiE  AND  ANOTHER.  E  T.  1804.  K.  B.  5  East.  147;  S.  C.  1 
a  release  of  Smith.  Rep.  362 

the  other;  One  of  two  defendants  taken  on  a  joint  canias  ad  salrsfaciendum  was  dis- 
Bot  a  joint  charged  under  an  Insolvent  Debtor's  Act.  The  question  which  now  arose 
execution  was,  whether  such  discharge  operated  in  effect  to  liberate  the  other?  The 
Bgainnt  two  Court  said,  the  law  (which  works  detriment  to  no  man,  in  consequence  of  ha- 
winnot"b  ^'"g  ^''*®^^®<^  **^®  discharge  of  one  defendant,)  cannot  so  far  implicate  the 
affected  an  P^^^inli'-  's  consent  (^whit:U  would  of  course  have  deprived  kim  ef  all  hold  on 
to  one  of  either  of  the  dcfenclunts)  against  the  fact,  as  to  operate  as  a  discharge  of  the 
them  I)y  the  other.  See  Barnes.  196.  210;  1  T.  R.  425. 
discharge,     of  the  other  under  an  Insolvent  Debtor's  .\ct,  unless  the  plaialiff  actually  consents. 
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9.  By  I'Jac.  1.  c.  IS.  s.  2.  it  is  enacted ,*'th at  "  if  any  person  arrested  in  exe-I^ •  debt  ta 
cution  is  set  at  liberty,  by  privilege  of  either  house  of  parliament,  the  party  at  ^•".o*"  * 
whose  suit  such  writ  of  execution  was  pursued,  his  executors  or  «draini8tn|- ^^J**^ 
tors,  after  such  time  as  the  privilege  of  that  session  of  parliament  in  which     |   40  1    ' 
such  privilege  shall  be  so  granted  shall  cebse,  may  sue  fbrih  and  execute  a  eiendum 
new  writ  or  writs  of  execution  in  such  manner  and  form  as  by  the  law  of  this  be  diacharg 
realm  he  or  they  might  have  done,  if  no  such  former  execution  had  been  ta-^d  by  privi 
ken  forth  or  served."  'fge  of  par 

By  the  21  Jac.  1  c.  24.,  after  reciting,  that  forasmuch  as  daily  experience  Ij*^*"^"^^^"'^ 
doth  manifest  that  divers  persons  of  sudiciency  in  real   and  pergonal  estate,  pillion  of 
minding  to  deceive  others  of  their  just  debts,  for  which  they  stood  charged  in  the  seMion 
execution,  have  obstinately  and  willingly  chosen  rather  to  live  and  die  in  prt^  a  new  eapi 
son, than  to  make  any  satisfaction  according  to  their  abilities;  to  prevent^  ^'^^ 
which  deceit,  and  for  the  avoiding  of  such  doubts  and  questions,  it  is  enacted,-' *'^**.*'^'"'* 
that  *'  the  party  or  parties  at  whose  suit,  or  to  whom  any  person  shall  stand      ^ 
charged  in  execution  for  any  debt  or  damages  recovered,  his  or  their  execu-  ^"^  if  .**. 
tors  or  administrators  may,  afier  the  death  of  the  person  so  charged  and  dying  P*'*^  *!'•*" 
in  execution,  lawfully  sue  forth  and  have  new  execution,  against  the  lands  and  ^i^^  piaiDtiff 
iinemenU^  goods  and  chaliehj  or  any  of  ikeniy  of  the  person  so  deceased,  in  such  may  aaeoat 
manner  and  form,  to  all  intents  and  purposes,  as  he   or  they  or  any  of  them  eiecation 
might  hnve  had,  by  the  laws  and  statutes  of  this  realm,  if  such  person  so  de-  against  his 
ceased  bad  never  been  taken  or  charged  in  execution."  •  good«,  he. 

"Provided  that  this  act  shall  not  extend  to  give  liberty  to  any  person  orlf^jj^"*** 
persons,  their  executors  or  administrators,  at  whose  suit  or  suits  any  such  par-  ceased  had 
ty  ^hail  be  and  die  in  execution,  to  have  or  take  any  new  execution  against  any  never  been 
lands,  tenements,  or  hereditaments,  of  such  party  so  dying  in  execution,  which  charged  in 
ehall  at  any  time  after  the  said  judgment  or  judgments  be  by  him  sold  bona  jv  •xecution.* 
J«  for  the  payment  of  an^  c/  his  creditors,  and  the  money  which  shall  be  paid  ^*'®'**^®'* 
for  the  lands  so  sold,  either  paid  or  secured  to  be  paid  to  any  of  his  creditors,  ^  ^® 
with  their  privity  and  consent,  in  discharge  of  his  or  their  due  debts,  or  ofJ^^\^^^^^^ 

some  part  thereof "  nafideuilo 

—  and  dutri 

IX.  WHEN  SET  ASIDE.t  ^»*^*^"  *»^ 

If  the  capias  ad  satisfaciendw^\  be-in  any  respect  irregular,  or  issued  in  ^^**"  III* lo^Jhe**^ 
travention  of  any  of  the  preceding  rules,  the  defendant  may  move  the  Court  creditors^ 
to^et  it  aside,  and  obtain  his  discharge  from  custody*  see  2  Tidd.  1049. 

CAPIAS  SPECIAL.     See  tits.   Ori^nal  Writ;  Procedingshy, 

CAPIAS  UTLAGATUM.     See  til.  Outlawry. 

CAPITUR  m  WITHERMAN.     See  tit.  Distress.  [  41   1 

CAPITA.     See  tit.  DiArihxdxon' 

Capital  JPunfshment. 

Sec  tits.     Abortion,  Mutiny, 

Arson,  Rape, 

Bastardy,  Riot, 

Burglary ,  Stabing, 

.Cattle,  Treason, 

Forgery,  Trees. 
Murder. 

CAPITULATION.     See  tits.  iMvrance;  Prize. 

CAPTION  OF  INBICTNENT.    See  tit.   Indietmeid. 

*  At  common  Uw,  if  the  plaintifT  had  taken  the  defendant  in  execution,  he  could  not, 
aftprwardfl,  aAer  the  death  of  the  defendant,  have  execution  against  his  goods;  Ice;  s^e 
1  Arch.  Prac.  279. 

t  As  the  cases,  and  rules  relating  to  an  execution  under  an  erroneous  judgment,  are  ap- 
pUeable  to  other  writs  as  well  as  a  capias  ad  satisfaciendum  ^  it  will  suffice  to  refer  to 
he  general  head  of  Execution,  post. 


^^  CARDS. 

OiPTIOJf  OF  A  FUfE.     See  tit.  rme, 

CAPTIVES.    See  tit.  Prwmen  rf  War. 
CAPTOR.     See  tits.  iMurance;  Prize. 

CAPTURE.    See  tits.  Insurance,  Prize. 
CARD, 

The  defendant's  card  is  not  admissible  in  evidence,  unless  the  plaintifi  give 
htm  notice  to  produce  his  cards,  and  prove  that  the  one  produceu  is  an  exac^ 
copy,  or  show  that  he  received  the  identical  card  from  the  defendant  himself; 
Clark.  V.  Capp,  1  Carr.  199. 

SartS.    See  tit.  Gaming. 

The  43  Geo.  S.  c.  68.  imposed  on  every  dozen  packs  of  playing  cards,  a 
duty  of  2/.  8s. 

Dy  the  44  Geo.  3,  c.  98.,  that  dutv  was  repealed,  and  a  new  duty  charged, 
viz.  upon  every  pack  of  playing  cards  lor  sale  or  use  in  Great  Britain,  2s«  6d. 

^         '       CARGO.    See  tits.  Carrier;  ChaHer^farty-y  Freight ;  Imirance. 
CARJfAL  KNOWLEDGE  OF  IJfFAJ^TS.    See  tit.  Rape. 
CARPEJTTER.    See  tits.  Bwnkrupt;  Builder. 

CARICATURE.    See  tits.  Libel;  Piracy. 
CARRIAGE.    See  tit.  Action,  Driring. 

Catrfrr. 

• 

See  tit.     Bailment,  Ship  and  Shipping. 

Charter-party,  Stage-coachman, 

Frauds,  Statute  of,  Stoppage  in  Transitu, 

Freight,  Vendor  and  Purchaser, 

Lading,  Bills  of.  Warehouseman, 

Lien,  Wharfinger. 

Post-Office  and  Posmas- 
ter-€reneral. 

1.  OF  CARRIERS  BY  LAND. 
(A)  Of  carribrs  of  tbrsons. 
(fi)  As  to  the  contract  to  carry.     1st.  The  passenger  himself.     1.  As  to 
how  and  when  it  is  created,  p.  46.     2    Of  its  nature,  p.  48.     3.  Of  its  dura- 
tion, p.  48.    2d.     The  passengers'  luggage,  p.  49.     (6)  Of  their  rights  and 
privileges.     Ist.  To  a  reward.     1.  When  payable,  p  49%    2d.  Of  their  lien, 
p.  50.     (c)  Of  their  liabilities.     Jst.  Of  who  are  liable,  p.  50.    2d.  For  what 
acts  liable.     1.  (Seneral  rule,  p.  51.     2.  Particular  instances,  p.  52.     (<Q  Of 
their  dbabilities,  p.  57. 
[  43  1  (B)  Of  common  carriers  of  goods. 

(a)  Who  are  or  are  not  such  common  carriers.     1st.  Genera^  rule,  p.  57. 
2d.  Coaches,  Proprietors  of,  p.  58."^    3d.  Waggons,  owners  of,  p.  61.     4th. 
Officers  belonging  to  the  Post-office,  p.  61 .     (6)  Of  the  delivery  to  the  car- 
rier.     IsL  What  is  a  sufficient  delivery.     1.  As  respects  the  mode  of  deli* 
very,  p.  66.     2.  As  respects  the  state  of  the  goods  when  delivered,  p.   69. 
-  2d.  Of  the  erlect  of  the  delivery.     I.  As  respects  the  rishts  of  the  carrier,  p. 
70.  2.  As  respects  the  rights  of  the  consignor  and  consignee,     (a  1)  Consi* 
dered  generally,  p.  71.     (6   1)  Considered  with  reference  to  ^the  Statute  of 
Frauds,  p.  79.    (c)  Of  their  duties  and  liabilities.     1st.  Of  direct  liabilities. 
1.  Previous  to  the  commencement  of  their  journey,     (a  1)  Common  carriers 
must  not  refuse  to  cariry  goods,  p.  80.     2.  Subsequent  to  the  commencement 
•f  their  Journey,     (a  1)  Of  their  obligation  to  carry  safely,    (a  2)  In  gene- 
ral, p.  82.     (6  2)  When  it  terminates,  p.  87.     (c  2)  How  limited,     (it  3)  By 
special  acceptance,  p.  92.     (6  3)  By  public  notices.1  (a  4)  Of  their  nature  in 
general,  p.  94.     (6  4)  Of  their  legality,  p.  94.     (c  4)  Of  their  form  and  con- 
[  44  ]    struction,  p.  96,    (d  4)  Of  their  communicatioo.     (a  5)  How  communicated. 
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{a  6)  la  general,  p.  99.  {b  6)  By  notices  in  publie  offices,  p*  102.  (cS)  By 
theCrazette  ornewspapers,  p.  104.  ((l6)  j3y  handbills,  p.  105.  (6  5)  At 
what  time  communicated^  p«  106.     {e  4)  Benefit  of,  how  waived  or  destroyed. 

is  5)  In  general,  p.  106.  (6  5)  By  misfeazance  or  neffligance,  p.  lOG.  (e  5) 
ly  notice  of  value,  p.  1 15«  {d  2)  How  nullified,  (a  3)  By  party's  own  acts, 
(a  4)  By  fraud  or  concealment  on  part  of  bailor,  p.  1 17.  (6  4)  By  neglect  of 
bailor,  p.  193.  {b  S)  By  act  of  God,  p.  134.  (c  5)  By  act  of  the  king's  en- 
emies, p.  125.  3.  After  the  termination  of  their  journey,  (a  1)  Of  their  ob-^ 
legation  to  deliver.  («  2)  In  general,  p.  1$6.  (6  2)  within  the  bills  of  morta- 
lity, p.  129.  2d.  Of  collateral  liabilities,  p.  130.  {d)  Of  their  righU  and 
privileges.  1st.  To  a  reward.  1.  For  carriage,  (a  1)  Of  its  amount,  p. 
131.  (h\)  When  payable,  IS3«  (c  1)  Who  liable 'for,  p.  133.  2.  For 
warehouse  room,  &c.  p.  134.  For  porterage,  p.  135,  2d.  Of  their  lien,  p; 
137.     (e)  Of  their  disabilities,  p.  137.  '^ 

II.  OF  COMMON  CARRIERS  BY  WATER.  [  45  1 

(A)  Who  are  or  are  not  such  carribrs. 
(a)  Bargemen,  p,   138.     (b)  Boatn^en^  p.    138.      (c)  Ferrymen,  p.  1.^6. 
(d)  Hoymen, p.  139.     (e)  Keetmen,  p,  139.     (/)  Lightermen,  p.  139.     (g) 
Masters  of  vessels,  p   139     (h)  Owners  of  Vessels,  p.  139.     (t)  Watermen, 
p.  140.     (j)     Wharfingers,  p.  141. 

(B)   Of  the  DXLIVftRT    OP  THE  GOODS,    p.  142. 

(C)  Of  their  duties  and  liabimtib^. 
(a)  Of  direct  liabilities.  1st.  Previous  to  the  commencement  of  their  joiir- 
ney,  p.  143.  2d.  Subsequent  to  the  commencement ^f  their  joume v.  1.  Of 
their  obligation  to  carry  safely,  (a  1)  In  general,  p.  143.  (6  1)  When  it  ter- 
minates, p.  144.  (c  1)  How  limited,  (a  2)  By  special  acceptance,  p.  14^1- 
(b  2)  By  public  notices,  p.  145,  (c  2)  By  statute,  p.  145.  (d  1)  How  nuUifi. 
ed.  {a  2)  By  party's  own  acts,  p.  150.  (6  2)  By  act  of  God,  p.  150.  (c  21) 
By  act  of  king's  enemies,  p.  150.  3d.  Afler  the  termination  of  their  journey. 
I.  Of  their  obligation  to  deliver,  p.  150.     (h)  Of  collateral  liabilities,  p.  15K 

(D)   Op  THfelR  rights  and  PRIVItBGBS. 

(a)  To  reward.  1st.  For  carriage,  p.  151.  2d.  For  warehouse  room,  p, 
151.  3d.  For  porterage,  p.  152.  4th.  For  wharfage,  p.  152,  (6)  Of  their 
lien,  p.  152. 

III.  OF  PRIVATE  CARRIERS,  p.  152.  -  ^^  ^ 

IV.  OF  REMEDIES  BY  AND  AGAINST  CARRIERS.  I  ^  i 

(A)  By  actiox. 
(a)  By  carriers,  p.  155.  (b)  Against  carriers.  1st.  Of  the  form  of  action. 
(1)  Assumpsit,  p.  156.  (2)  Case,  p.  157.  (3)  Trover,  p.  164.  2d.  Parties 
to  the  suit  (I)  Plainlifl^,  p.  167.  •  (2)  Defendants,  p.  168.  3d.  of  the  plea-  . 
dings.  I.  Of  the  declaration,  (a  1)  In  assumpsit,  p.  169.  (6  1)'In  case,  p. 
173.  2.  Of  the  subsequent  pleadings,  p.  175.  4th.  Of  payment  of  money 
into  court  ^l)  When  allowed,  p.  176.  (2)  Effect  of  such  payment,  p.  177. 
5th.  Of  the  evidence.  I,  On  the  part  of  the  plaintiff,  p.  179.  2.  On  the 
part  of  the  defendant,  p.  182.  3.  Of  the  witnesses,  p.  183.  6th.  Of  the 
damages,  p.  186. 

(By  ixdictnent. 
1st.  By  carriers,  p.  186.     2d.  Against  carriers,  p.  187. 

I.  OF  CARRIERS  BY  LAND. 
i  (A)  Of  carriers  of  persons. 
(o)  As  to  the  contract  to  carry.     Ise.  The  passenger  himself.     1.  Asto 
how  and  when  it  is  created  .^ 

*  The  law  of  bsilmeats  in  general  has  been  already  examined  {ante,  vol.  iii.  p.  867.) 
The  decietona  of  the  Conrts,  u  applicable  to  that  divieien  of  the  worlc,  were  then  abridg- 
ed. The  partienlarepecietf  of  baHiuent  new  nnder  eemtderation  has  become  of  the  great 
test  impertanoe,  and  commanded  more  atteotien  than  any  other,  from  onr  eommereia* 
praoperity*  and  the  censeqaent  rapid  Rogmentation  of  the  nnmbers  ef  those  who  are  daily 
ncarriag  the  responsibility  ef  saeh  bailees;  and  from  the  donbts  and  intricacies  that  have- 
lieaii  occasioaed  by  the  combined  effects  of  the  stmgi^les  ef  the  carriers  themselTos  on  the 
one  hand,  and  the  express  interference  and  implied  sanction  of  the  legislatnre  on  the  other* 
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A  carrior'f  1.  Kbr  v.  Mountain.  T.  T.  1793.  N.  P.  1  Esp.  27. 

contract  to  From  this  case  it  may  be  laid  down,  that  if  a  person  take  a  place  in  a  stage-* 
convey  pn  ^pi^^})^  qui]  p|^y  (||e  fare  at  the  time,  the  proprietor  is  bound  to  carry  him  to 
uchoTiip^  the  place  he  was  informed  by  him  he  intended  to  go,  and  to  which  he  under- 
on  paymtnt  *ook  to  convey  him.* 

of  the  fart;     2.  It  would  even  appear  from  the  cases  which  are  abridged,  pM<,  p.  80  and 
which  establish  that  a  person  who  represents  himself  as  a  common  carrier  of 
And  a  car  goods,  cannot  refuse  to  convey  them  from  his  accustomed  place  of  setting  out 
rter  of  per|Q  (^jg  ygual  place  of  destination,  provided  he  has  room  in  his  coach  or  wag* 
b'"'  d     D  B^^'i  ^^^  ^^^^  ^^^^  ^^^  general  principle  recognised  in  all  similar  instances  as 
on  a  tender  ^^^  present;  such  as,  for  example,  the  case  of  an  innkeeper  or  other  victual* 
of  the  fare,  lei*9  who  hangs  out  a  sign,  and  opens  his  house  for  travellers ;  that  there  is  an 
to  accept     implied  engagement  on  the  part  of  carriers  of  persons  not  to  refuse  those  who 
the  indiYi    apply  for  seats  by  their  conveyance,  the  privilege  of  travelling  in  such  a  man- 
4aal  aa  a     ^^^^  provided  there  is  room  for  them,  and  a  tender  is  made  at  the  time  for  the 
provided'*  ^^^^  demanded.  ~  But  the  case  of  Bretherton  and  Wood  (3  B.  &.  B.  64;  S. 
he  has        C.  6  Moore.  141;  and  9  Price.   408.)  which  is  abridged,  pest^  p.    162.  is  a 
room  in  his  clear  authority  in  favour  of  what  has  been  advanced,  because,  if  the  principle 
vehicle.       which  exists  in  the  case  of  carriers  of  goods  be  attended  to,  viz.  thai  he  is  a 
public  servant,  and  therefore  responsible  for  a  refusal  to  perform  his  duties, 
it  will  be  clear  that  carries  of  persons  are  in  this  respect  equally  bound  to  at- 
tend to  the  interests  of  the  community,  that  case  having  established  that  in  an 
action  aghinst  stage-coach  proprietors  for  an  injury  to  a  passenger^  by  a 
toachman  upsetting  the  coach,  the  declaration  may  be  framed  in  tori  for  a 
breach  of  duty  by  negligence  of  servants.     The  Court  observed,  if  it  were 
true  that  the  present  action  were  founded  on  a  contract,  so  that  to  support  it  a 
contract  between  the  parties  to  it  must  have  been  proved,  the  objection  that  is 
410W  made  would  deserve  consideration.     But  we  are  of  opinion  that  this  ac- 
tion is  not  so  founded.     This   action  is  on  the  case  against  common  carriers, 
upon  whom  a  duty  is  imposed  by  the  custom  of  the  realm,  or  in  other  words, 
stTh      ^y  ^^^  ^^^  "^^^  ^^^^  ^^  carry  and  convey  goods  and  passengers  safely  and  se, 
coach  pro    surely,  so  that  by  their  negligence  or  default  no  damage  or  injury  may  hap, 
prietors  ah  pen.    ,  A  breach  of  this  duty  is  a  breach  of  the  law;  and  for  this  breach,  an  ac- 
stain  from   tion  lies,  founded  on  the  common  law,  and  which  required  not  the  aid  of  a  con- 
[  48   ]    tract  to  support  it. 
fating  2  .   Of  its  nature, 

the"e'"a"  I.  Ix>.\G  v.  HoRNE.  H.  T.  1826.  N.  P.  1  Carrington  Sf  Payne's  Rep.  612. 
nnmbM*^  np  Evidence  was  adduced  in  this  case,  to  show  that  a  seat  ought  to  have  been 
on  the  retained  by  defendants,  as  proprietors  of  a  stage-coach,  for  plaintiff's  servants, 
coach,  as  outside;  but  that  upon  their  coming  to  the  coach,  more  than  the  number  limi- 
otheiwise  a  ted  by  the  act  of  parliament,  applicable  to  the  species  of  conveyance  of  which 
passenger  ^^^  defendants  were  owners,  had  already  got  seated  on  the  coach;  upon  which 
tc*occnpy**  pl*>ot iff  ordered  her  servants  not  to  travel  with  that  number,  and  that  the  plain- 
his  seat,  tiffahd  her  family .  (who  refused  to  go  by  the  coach,  for  the  reasons  disclosed 
and  sue  for  injra)  and  servants  went  by  post-chaises,  at  an  additional  ezpence  of  9/.  Ab- 
ezpences  bott,  C.  J,  held,  plaintiff  entitled  to  recover  the  diirerence  of  the  expence  siis- 
incnrred;     tained. 

^  ^  2.  Long  v.  Horne.  H.  T.  1825.  N.  P.  1  Carr.  ^  Payne's  Rep.  610. 

tract*  enter  '^^^  declaration  in  this  case  stated  a  contract  to  carry  the  plaintiff,  etc.  foge^ 
in  opposition  to  the  interests  of  the  pnhlic  at  large  to  tncr^ase  the  various  privileges  that 
have  been  successively  conferred,  at  different  periods,  upon  carriers,  in  contradiction  to  the 
common  law,  or  those  enstoms  handed  down  to  ns  from  our  ancestors,  and  confirmed  hy 
the  practice  of  their  posterity.  Care  has  been  therefore  taken  to  exhibit  in  as  an  enlaig- 
ed,  artd  at  th^  same  time  succinct  a  manner,  as  possible,  the  several  relations  in  which 
the  parties  stand  to  each  other,  and  the  rights  and  remedies  which  they  respectively  enjoy, 
and  disabilities  to  which  they  are  subjected,  and  the  mode  in  which  this  species  of  bail- 
ment has  been  viewed  in  other  countries. 

*  So  where  the  owner  of  a  post-chaise  permits  any  one  to  get  into  it,  and  have  his  lug- 
gage Tastened  on,  he  cannot  afterwards  refuse  to  go  the  journey  if  the  hire  be  tendered 
him;  for  it  is  such  an  inception  of  t>|e  contract,  that  he  is  bound  to  go  through  with  it: 
Messtter  ▼.  Coopei,  4  Esp.  260. 
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'*f^.  ***  *  ?f  ^aia  coach;  and  it  appeared  that  she|had  applied  to  take  the  whole  ed  into  hf 
of  the  iDside  of  the  coach,  and  had  booked  four  inside  and  two  outside  places  •*»•'"  "«"* 
The  question  which  now  arose  was,  whether  an  offer  to  carry  three  in  one  ^  P«'^o»'™ 
part  of  a  double-bodied  coach  (which  is  a  coach,  havuig  a  coa^h  body  to  con-  ftT*  • 
taiu  four  per8ons,'and  an  additional  body  like  that  of  a  chariot  in  front  of  it  to 
cootaia  two  more,)  and  one  in  another  part,  was  a  failure  of  the  contract.     It 
was  contended  that  the  defendant  bad  fulfilled  his  contract,  as  he  had  given 
the  piaintiflT  four  inside  places,  though  in  different  parts  of  the  carriage. 

Sed  per  Mbait,  C.  J.  If  a  party  take  inside  places  in  a  coach,  saying  they 
wish  to  travel  iogelker,  I  am  clearly  of  opinion  that  you  have  no  right  to  sepa^ 
rale  them. 

S.   Of  its  dwrcUion. 
Dudley  v.  Smith.  H.  T.  1808.  N.  P.  1  Camp.  167.     ' 
Thm  w^  an  action,  in  which  the  plaintiiTs  recovered  against  a  coach  propri-The  propri 
etor,  for  the  negligence  of  the  driver,  under  the  following  circumstances.  The  etom  of  a 
plamtiff  was  earned  safely  as  an  outside  pas^ienger  on  the  top  of  the  coach  to  <^»<^*>  »« 
th^  inn  where  U  stopped.     When  arrived  before  the  gateway  of  the  inn  lead-  **^""*'  *** 
mg  to  the  sUble  yard,  the  coachman  requested  plaintiif  to  aKght  there,  as  the  otL^Zr*, 
pass^e  mto  the  yard  was  vet-y  ateJcward,     She  said  as  the  road  was  dirtv,  she  to  the  wm 
would  be  rather  dnven  mto  the  yard.  He  then  advised  her  to  stoop,  and  drove  ai  spot  at 
on.     The  consequence  was,  that  she  was  struck  violently  on  the  shoulders  and  ^*>ich  the 
back  by   a  k>w  archway  in  the  passage.     It  was  proved  from  an  admeasure-    1^9] 
meot  of  the  distance  between  the  archway  and  top  of  the  coach,  that  the  in-*^*"**"  .^ 
terstice  was  only  12  inches.     It  was  urged  on  the  part  of  defendant,  that  up-Se?!;".  it 
on  the  plamtiff 's  arrival  at  the  gateway,  the  journey  was  completed;  and  that  h..  been 
being  theh  desired  by  the  coachman  to  step  down,  if  afier  that  she  chose  to  re-  cwtomary 
main  on  the  coach,  and  to  ride  into  the  yard,  into  which  the  defend  tot  wad  ttot*«  drive  the 
bound  by  his  undertaking  to  carry  her,  his  responsibility  ceased,  and  that  the  ®®*?*'  ^^ 
Iifaintiff's  only  remedy,  if  any,  was  against  the  coachman.     Lord  Ellenbo- *!!?'*"  ^ 
rough  said,  the  defendant  was  bound  to  carry  the  plaintiff  from  the  usual  place  ienii  can* 
of  taking  up,  to  the  usual  place  of  putting  down.     This  appears  for  the  inside  act  be  com 
passengers  to  have  been  the  yard.     If  the  coachman  had  given  the  plaintiff  pell«d  to 
the  materials  to  judge,  whether  or  not  it  would  have  been  prodent,  as  an  oiit-?'*l^''^*^^^* 
side  passenger,  to  have  proceeded  through  the  passage,  the  case  would  have  J^* '^i*'* 
been  different;  but  he  only  told  her  the  passage  was  awkward,  whereas  it  was      ^* 
impracticable.     Certain  witnesses  having,  however,  sworn  that  they  had  fre- 
qently  ridden  through  the  passage  on  the  top  of  the  coach,  it  was  left  to  the  ju- 
ry to  say,  whether  the  coachman  had  sufficiently  warned  the  plaintiff  of  her  pe- 
ril.— Verdict  for  plaintiff. 

2ci.    The  poBBenger^s  k^gage. 

Where  a  person  holds  himself  out  as  the  conveyer  of  persons  and  goods,  it 
will  be  seen,  potly  p.  58 .  that  he  then  comes  under  the  designation  of  ^Ljiommon 
carrier  as  to  all  goods,  whether  they  belong  to  a  passenger  or  a  stranger^ and  is, 
therefore  entitled  to  the  same  pritnleges,  and  subjected  to  the  same  lichilUieSj 
as  attach  to  those  parties  who  undertake  the  charge  of  parcels  and  commodi* 
tiesy  transmitted  by  a  consignor  to  a  consignee). 

(6)  Of  their  rights  and  privileges.  The  few 

1st.  To  a  reward,     1 .    iVhen  pyaahU.  may  be  de 

1.  In  a  former  division  of  this  title,  ante,  p.  47,  it  was  stated,  that  a  carrier  mended  at 

45f  persons  cannot  refuse  to  convey  passengers  froin  the  point  they  profess  to  the  time  ef 

application 
*  So  where  a.  eerrant  of  the  coach  proprietor  entered  into  an  agreement  with  a  party  fQ^  ^  g^f 
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f  jS  fortiori^  the  proprietors  are  bound  to  carry  them  to  the  place  to  wbieh  they  pro^ 
fcis  their  coach  to  go,  and  cannot  refuse  to  proceed  at  any  intermediate  stage;  and,  in  case 
of  accident,  they  wonld  be  bonnd  to  provide  another  conveyance,  for  their  andertaking  is 
absolnto.  So,  if  there  is  a  g^aer&l  nsage  to  allow  oertoin  mtervals  for  retVesfauent,  mf 
e«Bnai  vary,  at  their  pleasare,  those  mges,  which  are,  perhaps,  a  reason  Ibr  preferrinjr 

Vol.  V,  5 
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Bei  out,  to  their  accustomed  place  of  destination,  provided  iheWJare  be  iendtr- 
And  if  not  ed.  Hence  it  folloirs,  that  they  may  demand  their  fare  previously  to  the  com- 
paid  then,   mencement  of  their  journey. 

L  ^   J  2.   Ker  v.  Mountain.  T.  T.  1793.  N.  P.  I  Esp,  27. 

to?  ^j^m  ^®'  ^""^  Keny  on .  If  a  person  take  a  place  in  a  stage-coach,  and  pay  at 
mp  the  par  ^^^  ^^^^  only  a  deposit,  as  half  the  fare  for  example,  and  is  not  at  the  inn  rea- 
ty's  plaee>  dy  to  take  his  place  when  the  coach  is  setting  ofi',  the  proprietor  of  the  coach 
if  he  b  not  is  at  liberty  to  fill  up  his  place  with  another  passenger;  but,  if .  at  the  time  of 
******  »°^  taking  his  place,  he  pay  the  whole  of  his  fare,  in  such  case  the  proprietor  can- 
coach  mL  ^^^  dispose  of  his  place;  but  he  may  take  it  any  stage  of  the  journey  he  thinka 

off.  ^* 

2,  Cf  their  Uen,      Vide  poat^  tit.  Lien. 

B.  is  liable  (c)    Of  their  liabUiiieB.     Ut  €f  vfho  arc  limhle. 

for  the  mis  Walakd  v.  Elkins.  E.  T.  I8I6.  N.  P,  1  Stark.  272;  S.  C.  Holt's  case.  227. 
feazaheeof  s.  P.  HiARD  V.  BiGG.  Cor.  Holroyd,  J.,  Winchester  Spring  Ass^  1819. 
Sl^Jd  b^     ^«»°>°«'8  N .  R  Index,  2d  edition  ^^20, 

A.,  with         '^^^  ^^  ^^  action  against  the  defendant,  the  proprietor  of  a  waggon,. ibr 
whom  B.  iithe  negligence  and  misconduct  of  his  servant,  the  driver,  who  had  driven  the 
a  joint  pro  waggon  against  a  cart  which  stood  in  the  public  street,  in  K..  and  had  iorced 
^P^^^l*       the  cart  against  the  plaintiii's  shop  window,  which  was  thereby  broken.     The 
moDghthey  i^aggon  belonged  to  the  defendant,  b»it  the  horses  were  the  property  of  an»- 
preflsly        ^^^^  partner,  of  the  name  of  Dyson.     The  business  of  a  public  carrier  was  di^ 
agreed        vided  between  them;  the  defendant  provided  the  waggon,  and  Dyson  ibundl 
between      the  horses  and  drivers  from  L.  to  F.;  but  from  F.  to  G.,  which  was  the  con- 
tbemieWefl  elusion  of  the  journey,  the  defendant  provided  horses  and  drivers.     He  had^ 
to  provide  however,  no  actual  controul  over  the  waggoner  at  the  time  of  the  accident;  on 
driTOTi"for  *^®  contrary,  Dyson  hired  him  and  paid  him  his  wages.     It  was  for  the  defen- 
different      ^^^^  submitted,  that  under  these  circumstances,  the  plainti.i  could  not  recover, 
portions  of  Gibbs  G.  J.  said,  I  am  of  opinion  that  the  action  may  be  maintained  upon  (his 
the  road.*  principle— the  waggon  belongs  to  Elkins,  and  he  receives  the   profits  derived 
irom  the  use  of  it;  on  what  terms  he  engages  with  Dyson  we  do  not  know; 
but  being  jointly  entitled  to  the  profits  with  Dyson,  and.  since  it  is  no  objection 
that  Dyson  has  not  been  jomed,  the  case  is  the  same  as  if  Elkins  had  receiv- 
ed all  the  profits;   then  since  the  waggon  was  to  be  drawn  for  the  benefit  of 
Elkins,  the  servant  taall  legal  purposes  was  the  servant  of  Elkins,  although 
[  ^1    ]    for  inferior  purposes,  and  as  between  the  parties,  he  may  be  considered  as  the 
servant  of  Dyson.     See  2  Taunt.  49. 
Carrie™  of  orf.  For  what  acts  linbU.-^     1.  General  rtiie. 

SorTubl^  i.  Christie  v.  Griggs.  H.  T.  1809.  N.  P,  2  Campb.  77.  S.  P.  Aston  v. 
fer  onfore  Heaven.  H.  T.  1797.  N.  P.  2  Esp.  633.  S.  P.  Devereux  v.  Eoyce,  N. 
seen  acci         P.  18 19.  MSS.  cited  Manning's  Index.  99. 

denu  or  mia  their  eonveyauce  to  the  leas  convenient  arrangement  of  other  proprietors.  But  if  a  coach- 
tortanes,  naan  refose  lo  wail,  and  actnally  leave  a  passenger  behind,  withoat'good  canse,  it  seema 
that  the  latter  would  have  a  remedy,  either  in  withholding  the  remainder  of  the  fare,  or, 
if  that  has  been  all  paid,  by  an  action  on  the  case  for  breach  of  the  positive  contraot;  viz. 
to  convey  the  party  to  each  a  place  at  soch  a  time;  and  might  recover  any  farther  damaiie 
sustained  by  such  misconduct. 

*  So  in  an  action  upon  the  case  against  three  defendants  proprietors  of  a  stage  coach,  in 
which  the  declaration  stated,  that  the  defendants  so  careleesly  managed  their  coach  and 
boraes,  that  the  coach  ran  against  the  plaintiff,  and  broke  his  leg;  and  where  it  appeared  in 
evidence,  that  one  o  fthe  defendants  was  driving  at  the  time  when  the  accident  hanpened. 
and  the  jury  found  that  it  happened  through  his  negligent  driving,  the  Court  held,  that  the 
plamlrff  might  mamtam  case  against  all  the  proprietors,  although  he  might,  perhaps,  have 
been  entitled  to  bring  trespass  against  the  one  that  drove  the  coach;  4  B.  &  C   228 

t  It  is  almost  superfluous  to  observe,  that,  under  the  subdivision  of  "  Liabilities.'* 
might  with  propriety,  be,  classed  those  cases  which  have  been  previously  abridged,  res- 
pecting the  coachowner's  contract  to  carry  safely.  It  is.  however,  so  obvious,  that  ac- 
tions might  be  mamtained  against  those  who  infringe  any  of  the  particular  contracis  thev 
may  enter  into  as  earners  of  peraons,  or  to  which  the  law  impliedly  subjects  them  to  an 
Observance  of,  that  the  cases  inserted  in  the  text  are  confined  to  instances  of  negligence  or 
accident,  or  wilful  neglect,  which  render  coach  proprietora  lUble  to  the  individual  injured 
V-*'^'*  oeoorrenc^e.  * 
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Per  Cur,     The  undertaking  of  a  carrier  of  persons  differs  from  the  contract    ^ 
of  a  carrier  of  goods.     In  the*latter  case  nothing  can  operate  as  a  discharge  of 
the  liability  of  the  carrier  excepting  the  act  of  God,  or  of  the  king's  enemies, 
{Videpoai.)     In  the  former  the  carrier  binds  himself  to  carry  safely  those. 
whom  he  takes  on  his  coach  as  far  0.9  human  care  aivt  foresight  ttill  go. 
2.  Harris  V.  Coster.  H.  T.    1825.  N.  P.    !    Carrington  and  Payne^s  Rep.  B"*  •'^ 
636.  S,  P.  Crofts  v.  Waterhousb.  M.  T.  1825.  C.  P.  3  Bing.  321.         ^Jnj^i^ 

Per  Best,  C.  J      A  coach  proprietor  does  not  undertake  to  convey  safely  ,^  ^^^ 
absolutely.      He  only  binds  himself  to  use  due  care.,  care, 

3.  Dudley  ▼.  Smith.  H.  T.   1808.  N.  P.  1  Campb.  167. 

The  facts  of  this  case  are  fully  noticed,  ante,  p.  48.     It  will  be  here  suffi-They  ar«, 
cientto  oYwerve  that  the  question  of  whether  the  pIainti<Thad  been  injured  in  however, 
consequence  of  passing  through  a  passage  upon  the  top  of  defendant's  coachT   L  ^^  .J 
owing  to  the  coachman's  only  having  said  to  her  that  the  passage  was  aip/c- ![®*P^"*?.'*** 
tpordy  in  which  case  it  might  be  considered  the  defendant  would  be  liable  for  i^^  d«prle 
his  servant's  negligence  in  not  sufficiently  warning  plaintiifof  the  extent  of  the  of  negli 
danger  she  incurred,  or  in  consequence  of  her  own  imprudence,  was  left  togence,* 
the  jury  to  decide;  from  which  it  is  evident  that  if  an  omission  of  such  a  na-^^l^i^^h  it 
tiire  render  a  coach  owner  responsible,  the  general  rule  stated  in  the  margin  isjt  <l"^'pn 
correct.  ^  ^     ^" 

2.  Pariictdar  Instances, 
\,  Christie  v.  Griggs.  H.  T.  1809.  N-  P.  2  Camb.  80. 
This  was  an  action  against  the  proprietor  of  a  stage  coach   for  ^^g^ig^^c®!  fo^e    r*ao 
whereby  the  coach  broke  down,  and  the  plaintiff,  travelling  by  it  as  a  passen-  eWe'nt  00 
mTy  was  hurt.     It  was  proved  that  the  circvimstaoce  was  occasioned  by  the  car  from 
fact  of  the  axehree  having  snapped  asunder  at  a  place  where  there  was  a  gen- the  break 
tie  declivity  from  the  kennel  crossing  the  road.     The  judge  deeming  such'"«of  ^^* 
proof  prtnut  Jade  evidence  of  negligence,  called  upon  the  defendant  to  show***"'*®' 
that  the  damage  arose  from  a  mere  accident ;upon  which  the  defendant  proved 
that  the  axehree  had  been  examined  a  few  days  before,  and  that  the  coach- 
man was  driving  in  a  proper  mode  and  manner.     Whereupon  the  judge  told 
the  jury  that  if  they  were  convinced  that  there  had  been  no  negligence  in  the 
driver,  and  that  the  coach  had  been  sufficient  as  far  as  human  eye  could  dis- 
cover, the  defendant  could  not  be  holden  liable;  and  observed — there  is  a  diP- 
ference  h«tween  a  contract  to  carry  goods,  and  a  contract  to  carry  passengers. 
For  the  goods  the  carrier  is  answerable  at  all  events.     But  he  does  not  war- 
rant the  safety  of  the  passengers.     His  undertaking  as  to  them,  goes  no  fur- 
ther than  this;  that  as  far  as  ordinary  wisdom  and  vigilance  can  go,  he  will  pro- 
vide for  their  safe  conveyance.     The  jury  found  a  verdict  for  defendant. 

*  And  it  will  be  rafficient  to  maintain  saeh  an  allegation  in  the  declaration,  if  the  acci- 
dent arose  from  any  act  of  the  driver,  in  itscilf  aniawfal  or  contrary  to  the  acknowledged 
custom  of  the  road,  or  from  rashness  or  want  of  proper  skill  in  driving;  vide  gupra.  This 
rale  is  consistent  with  the  nniversal  line  of  condact  parsaed  by  the  Courts  in  all  cases 
where  an  injnry  accrues  to  individuals  from  accidents,  and  where  no  other  pradential  rea- 
son intfnences  them,  so  as  to  indace  them  to  narrow  the  limits  within  which  the  responsi-  • 
bility  of  parties  ooght  to  be  preserved.  It  has,  therefore,  we  have  seen,  {ante,  vol.  i.  p. 
109.  et  seg.)  been  holden,  that  a  party  is  not  liable  for  an  inevitable  accident,  or  an  in- 
volantary  trespass,  4  Bar.  2098 ;  or  where  chattels  are  inevitably  driven  against  each 
ether  by  the  violence  of  the  wind  and  rolling  of  the  sea,  2  Chit.  Rep.  689;  or  an  injury 
is  occasioned  by  the  want  of  ordinary  care,  1 1  East.  60;  or  skill.  2  Taunt.  814.  on  the 
part  of  the  plaintiff.  But  any  the  least  blame  on  the  part  of  the  defendant  will,  in  til 
cases,  deprive  him  of  the  protection  of  the  preceding  rule;  1  Bing.  218.  The  distinction 
that  will  be  noticed  hereafler  as  to  the  liability  of  carriers  of  goods  by  land,  and  with  re- 
ference to  their  being  chargeable  for  less  than  ordinary  vigilance,  does  not  hold  in  the  case 
of  carriers  of  peivoos;  that  regulation  being  for  the  prevention  of  fraud  or  cellnston, 
which  the  former  might  be  temptod,  from  the  facilities  afforded  by  their  situation,  to 
commit. 

1  Bnt  if  the  driver,  with  or  without  the  knowledge  of  the  owners,  take  up  more  pas- 
sengers than  are  allowed  by  the  act  of  parliament,  and  an  injury  ensue,  which  is  laid  in 
the  declaration  as  having  arisen  from  sucn  overloading,  the  proof  of  there  having  been  an 
eieesi  of  number,  beyond  what  is  allowed,  will  be  conclusive  evidence  that  the  accident 
arose  from  that  cause;  4  Esp.  259;  post,  p.  58. 
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Or  from  tha  9.    AsTON  ▼.  Hbavrn  H.  T.  179T,  N .  P.  2  Esp,  533. 

hotifls  tak-  Iq  3q  action  against  the  proprietors  of  a  stage  coach,  for  negligence,  where* 
^^J^^^*  by  the  coach  was  overset;  and  plaintilf  injured,  the  defence  was,  that  on  the 
feolt'be  tm  Bi^^  ^^  ^^^  ^^^^  ^^  ^  pump  of  considerable  height,  from  whence  the  wafer 
potable  to  was  falling  into  a  tub  below,  that  the  reflection  of  the  sun  on  the  water  caused 
the  driver,  the  horses  to  take  fright,  who  ran  against  the  bank  at  the  opposite  side,  which 
an  action  occasioned  the  accident.  PerExre,  C.J.  No  negligence  appearing,^  and 
^^"'^^^ted  ^^®  accident  seemed  to  have  arisen  from  an  unforeseen  cause  or  misfortune, 
bvT passea  ^'^^^^  ^^^  ^^^^  ^^  ^^^  horses  suddenly  taken  freight  must  be  holden  to  be,  the 
ger  for  any  defendant  is  not  liable.  But  it  is  for  the  jury  to  say,  whether  the  accident  pro- 
damace  receeded  from  negligence  or  not. — Verdict  for  defendant. 
ceiTed;t      3.  Bremner  V.  WiLi.iAMs.  T.  T.   1824.  N.  P.   1    Carrington  and   Payee's 

[   ^3  ]      Rep.  144.  S.  P.  Cbofts  v.  Wateriiouse.  M    T.  \S*25,  C.  P.  3  Ring.  321. 
^"*  ^^^^f^      Per  Best,  C.  J.     Every  coach  proprietor  impliedly  stipulates  that  his  coach 
^H^  *       '  g,\^^\]  \^  sufficiently  secure  to  perform  the  joumies  he  undertakes;  and  he 
ought  to  examine  its  sufficiency  previous  to  each  journey;  and  if  he  does  not, 
and  by  the  insecurity  of  the  coach  a  passenger  is  injured,  |ui  action  is  main- 
tainable against  the  coach  proprietor  for  negligence,  though  the  coach  may 
have  been  examined  previous  to  the  second  journey  before  the  accident,  and 
And  horse-  ^^^^g^  ^^  ^^^  been  repaired  at  t)ie  coachmaker's  only  thr^e  or  four  days  be- 
^rappingit     fore. 

miwt  be      4.  Jones,  v.  Botce.  M.  T.  1816.  N.  P.  1  Starkie.  493.  S.  P.  Croptsv.  Wa- 
•hown  \o  TERHousB.  M.  T.  1826.  C.*P.  3  Bing.  321, 

have  been  fi^^  defendant  was  a  coach  proprietor;  plaintiff  was  an  outside  passenger, 
for  tbe^joar  ^^uVing  the  journey  the  coupling  rein,  (to  prove  which  defective  evidence  was 
ney'4andif&^<luced,)  broke,  in  consequence  of  which  one  of  the  leaders  became  unma- 
io  coose  nageable,  and  the  coachman  was  obliged,  whilst  the  coach  was. on  a  descent, 
quence  of  to  draw  to  one  side  of  the  road,  where  the  vehicle  came  in  contact  with  some 
the  coach  pj^^^  ^q^  ^f  which  it  broke,  but  the  coach  was  not  overturned,  and  the  wheel 
makiD^**de  ^"*  afterwards  stopped  by  a  post.  Alarmed  at  the  oceurrence,  plaintiff  jum- 
faolt  in  P^^  ^'^  ^^®  coach,  whereby  his  leg  was  broken.  Considerable  evidence  was 
theie  parti  brought  forward  to  show  that  the  plaintiff  need  not  have  jumped  off;  but  the 
colars,  a  witnesses  for  the  plaintiff  stated,  that  the  wheel  was  forced  against  the  post 
paMenger  ^th  gre^t  violence,  and  that  one  of  the  wheels  was  elevated  18  or  20  inches; 
ia  lio  Mri  *°*^  *^"®  ^^  ^^®  witnesses  said,  "  I  should  have  fallowed  the  plaintiff's  exam- 
Ions  a^ita  P^®  ^^^  ^  been  in  his  situation,  as  the  best  means  of  avoiding  the  danger.'^ 
atioD  as  to  Lord  Ellenhorough  in  his  addjess  to  the  jury,  said — two  questions  are  for  your 
render  it  consideration;  1st,  Whether  the  rein  was  defective;  and  if  you  should  be  opir 
prudeot  for  nion  that  it  was,  2dly,  Whether  that  circumstance  created  a  necessity  for  what 
fr "m'^th  ^ '^®  plaintiiTdid;  and  whether  he  had  used  proper  caution  and  prudence  In  extrtr 
coMh  *  eating  himself  from  the  apparently  impending  peril.  If  you  are  ofthat  opinion, 
whereby  he  then  since  the  original  fault  was  in  the  proprietor,  he  is  liable  to  the  plaintiff  for 
id  injored,  the  injury  which  his  misconduct  has  occasioned.  On  the  other  band  if  the  plain7 
the  proprie  tiff's  act  resulted  from  a  rash  apprehension  of  danger,  which  did  not  exist,  and 
'n  dama  ""**  *^®  »°j"ry  which  he  sustained  is  to  be  attributed  to  impetuosity  and  iroprur 
in  ama  dence,  he  is  not  entitled  to  recover  The  jury  found  a  verdict  for  the  plaintiff^ 
*    '  .         ^'  Israel  v.  Clark.  H.  T.  1803.  N.  P.  4  Esp.  259. 

And  where  Action  on  the  case  against  the  proprietor  of  the  Gosport  coach,  for  an  inju- 
an  accident  ry  occasioned  by  the  overturning  of  the  coach,  in  consequence  of  the  axletree 
L  occaaion  having  broken.  It  was,  during  the  trial,  stated  to  have  been  laid  down  by 
L^"*  I  Lord  Kenyon,  that  if  the  owners  of  the  coach  take  up  more  passengers  than 
«um^  *      are  allowed  by  the  act  of  parliament,  and  an  injury  ensue,  which  is  laid  in  th^ 

coach  be  *  Or  from  the  lights  attached  to  the  CQaeh  by  night  being  obacored  by  fog;  per  Best,  O 

tng   loaded  J' 8  Bio^.  821. 

with  a  grea     t  80  if  the  coachman  be  deceived  by  a  sadden  alteration  in  objects  near  the  road,  by 

which  he  had  used  to  be  directed  on  former  jonrnejs,  unless  negligence  be  esUblished,  9 

Bing.  8. 

t  So  the  coachman  most  have  competent  skill,  and  most  use  that  skill  with  dUigence; 
he  most  be  well  acquaLited  with  the  road  he  undertakes  to  drive;  be  must  be  provided 
with  steady  horaer,  &e.  and  also  with  lights  by  night,  8  Bmg,  821. 
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declaration  as  having  arisen  from  such  overloading,  the  excess  above  the  num-  ter  nmnber 
bar  should  be  deemed  conclusive  evidence  of  the  accident  having  arisen  from  o^pa^^n 
that  canse.     Lord  EUenborough  assenting  to  this,  the  defendant's  counsel  en*  ^'^/'^'"^  i^ 
deavored  to  orove  that  no  more  passengers  were  on  the  roof  at  the  time  than  ^^  eoirs°fae 
were  allowed  by  act  of  parliament,  upon  which  his  lordship  said — the  penalty  tion  will  at 
in  case  of  a  coach  proprietor  carrying  tn6re  than  the  number  specified  in  the  low  it  to 
statute,  arises  from  an  infringement  of  the  statute;  the  damages  in  the  present  ^^^>  ><  is 
case  attach  upon  the  breach  of  the  implied  contract,  that  the  defendant  would  "^  f  ^^^^ 
provide  a  safe  and  adequate  carriage  for  the  number  he  takes  up. — Verdict  for  j^^fg^},^ 

phuotiiK  does  not  ex 

6.  Aston  v.  Heaven.  H.  T.  1793.  N.  P.  2  Esp.  633.  ceed  the 

In  an  action  against  a  coach  proprietor  to  recover  damages  for  an  accident,  "t^tnte  al 
Eyre,  C.  J.  said— It  appears  by  th%  evidence  that  a  person  was  on  the  roof;  ^®^»oc«- 
that  undoubtedly  alters  the  centre  of  gravity,  and  makes  the  carriage  more  Hi  So  If  the 
able  to^  overset;,  an  1  if  the  construction  of  the  carriage   was^ich,  that  by  ^qoilibriam 
putting  a  person  on  the  roof  it  renders  it  unsafe,  I  think  in  such  case  the  own-  ^' <he 
ers  would  be  liable;  but  that  is  not  to  be  presumed  to  be  so  without  evidence,  f^,*^  |^° 
?.  Hbakd  awd  wife  v.  Mountain  and  another.  Feb.  26,  1826.  K.  B.  MS.  paiwenger* 

This  was  an  action  to  recover  compensation  in  damages  for  the  injury   sus-  being  seat 
tained  by  the  plaintill's  wife  beiog^thrown  from  the  defendant's  coach,  through  ed, 
the  neglect  and  misconduct  of  the  defendant's  servants.     From  the  evidence 
of  three  other  outside  passengers,  it  appeared  that  the  plaintiff  's  wife  was  a^''  }WS^K^ 
jpasAcnger  with  them  on  the  defendant's  coach,  which  ran  from  Exetf»r  to  Lon-  P^^*^  °^ 
don.     On  leaving  Exeter,  the  coach  was  very  heavily  loaded  with  luggage  in  * 

Xhe  boofSy  and  also  on  the  roof,  so  much  so,  as  to  be  inconvenient  to  the  pas- 
sengers.    In  passing  down  Harnam-hill,  near  Salisbury,  the  drag  chain  being 
broken,  and  one  of  the  horses  becoming  unruly,  the  coach  was  drawn  into  the 
water  table  by  the  road-side,  and  some  one  exclaiming  ^'  she  is  going  over," 
several  of  the   passengers  jumped  off,  and  from  the  slanting  position  of  the 
eoach,  the  j>Iaiotii]*'s  wife  was  thrown  into  the  road,  and  the  wheels  passed 
over  one  of  her  ancles.     She  was  taken  up  and  removed  to  Salisbury.     The 
surgeon  who  attended  her  till  she  lefl  Salisbury,  proved  his  finding  her  in  a 
very  dangerous  state,  her  foot  being  in  a  state  of  mortification  from  the  ancle 
downwards,  ^nd  several  of  her  front  teeth  knocked  out,  and  that  she  would  ne-Q^  ^^ ^|^^ 
ver  wholly  recover  from  the  injuries  sustained  by  the  accident.     Another  sur-  f^jog  be 
geon  who  had  attended  her  since  her  arrival-  in   London,  corroborated  the  kept  b>  the 
statement  ot  the  former  surgeon,  and  said,  she  would  never  have  the  entire  use  driver  m 
of  her  foot  again;  and  the  muscles  of  the  jaw  being  elongated,  she  could  not,  j^^"^  ^" 
without  much  inconvenience*  masticate  her  food.     The  counsel  on  the  oppo-  ^* ". 
site  side  here  stated,  he  was  happy  to  inform  the  jury  that  he  had  arranged  be-  control  over 
tween  the  parties;  the  proprietors  had  no  disposition  to  throw  obstacles  in  the  the  horses, 
plai'ntiO's  way,  although  they  had  been  instructed  there  was  a  good  defence  to    [  55  ] 
this  action;  but  they  had  paid  the  plaintiff's  ezpences  at  Salisbury,  and  were  and  an  ac- 
now  willing  thai  a  verdict  should  be  taken  for  the  plaintiff  for  1501.  provided  cident  occar 
uo  other  action  was  brought. — ^Verdict  for  the  plaintiff  accordingly,  damages  f^^.^  1^^ 

lOUI,  --.-,  mTV>-.«        ^^^  maintain  an 

8.  Aston  v.  Heaven.  H.  T.  1793.  N.  P.  2.  Esp.  533.  .ciion  a- 

Per  £yre,  C.  J.     If  a  driver  of  a  stage  coach  drive  with  reins  so  loose  that  gainst  the 
he  cannot  readily  command  his  horses,  the  proprietors  pre  liable,  for  the  driv-  coach  pio- 
er  is  answerable  for  the  smallest  negligence.  S^'^v  !i'it 

9,  DuDLBT  V.  Smith.  M.  T.  1808.  N.  P.  1  Campb.  167.  road  b<r* 

In  this  case  the  jury  found  a  verdict  for  the  plaintiff,  who  was  an  outside  gQ^i,  ^^  i^  . 
traveller  by  defendant's  coach,  the  driver  of  which  it  appeared  to  them  had  not  reqoire  any 
exercised  sufficient  caution  in  warning  plaintifl*  of  the  nature  of  a  passage  eitraordina 
jthrough  which  the  coach  had  to  pass,  and  of  the  contiguity  of  the  roof  of  such  ry  degree  of 
passage  and  the  coach  when  it  passed  through,  which  fact  must  have  been  ^^e  pa'rtTf 
known  to  him.     See  this  case  more  fully  abridged,  ante,  p.  48.  ^I,^  paRMTn 

10,  Wordsworth  v.  Willan.  M.  T.  1805.  N.  P.  4  Esp.  273.  gors  the  dri 

pnae  against  defendants,  proprietors  of  a  coach,  for  the  negligence  of  iheir  ver  i«i>ocind 
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^^f  as  a  certain  rule,  nor  does  public  convenience  require  that  the  driver  is  under 

And  if  he  go  all  circumstances  bound  to  keep  on  the  left,  or  what  isconiidered  the  proper 
so  closo  to  side  of  the  road.  If  there  was  no  interruption  of  any  other  carriage,  or  the 
the  side  of  road  was  better,  public  convenience  did  not  require  that  the  driver  should  ad- 
*h^  7*^*  ^^^^  *®  ^^^^  ^*^  of  the  road.  He  took  the  rule  of  law  to  be,  that  if  a  carriage 
wantof «nf  coming  in  any  direction  left  sufficient  room  for  any  other  carriage,  horse,  or 
ficientroom  passenger,  on  its  proper  side  of  the  way,  it  was  sufficient;  but  that  it  was  avi- 
an accident  dence  for  the  jury  if  the  accident  arose  from  want  of  that  sufficient  room;  the 
occar,  his   driver  was  not  to  make  experiments. 

principal  H.  AsTON  V.  Heavrn.  H.  T.  179S.  N.  P.  ^Esp.  533. 

B  ^^th      '       ^^^^  ^^  ^^  action  on  the  case,  against  the  proprietors  of  a  coach,  for  negr 

no  rale  that  lig^nc®*     It  appeared  in  evidence  that  the  accident  arose  from  the  horses  hav- 

a  coach       ing  taken  fright,  but  that  no  fault  was  imputable  to  the  driver.     It  was  held 

mostalwaj^s  that  the  owners  were  not  liable  in  damages  to  the  plaintiff,  although  it  was 

be  kept  on  proved  that  the  carriage  was  driving  in  the  middle  of  the  road,  whereas  had  he 

the  left,  or  y^^^j^  driving  on  the  left  side  (which  it  was  contended,  the  driver  was  by  law 

ofthe'road  *  ^^^nd  to  do)  the  accident  might  not  have  happened,  on  account  of  the  great 

and  if  an  in  distance   from  that  side  where  the  bank  was  which  occasioned  the  accident, 

jury  ocean  ^y^^y  C.  J.  observing  that  when  there  is  no  other  carriage  to  interrupt  the 

whichmight  driver,  he  may  go  on  what  part  of  the  road  he  thinks  fit. 

*>»^*  *>«««  12,  Mayhew  V  BovER.  M.  T.  1816.  N.  P.  I  Stark.  423. 

^T'fi6   I         '^^  plaintiff  was  a  passenger  l^y  a  coach  which  was  overturned  in  cons^- 

the  coach     ^^^^^^^  of  its  coming  in  contact  with  the  vehicle  of  the  defendant,  under  the 

been  on  its  following  circumstances.     The  coaches  were  both  directed  to  the  same  place. 

own  side  of  The  driver  of  the  latter,  (during  night,)  attempted  to  pass  the  other  coach  at  the 

the  road;     top  of  a  hill,  and  just  as  it  was  about  to  turn  an  angle  in  the  road  to  the  lefl. 

still  a  suit    ii  vTBSy  however,  contended  on  the  part  of  the  defendant,  that  at  that  period 

'^'t*t^\^  'f  ^'^  coach  had  sufficient  room  lefl  to  pass  that  on  which  tlie  plaintiff  was  trav- 

it  arose        elling,  there  being  a  space  of  17  feet  wide  to  the  right  of  the  latter;  and  that 

ftotn  m'sfor  the  accident  would  not  have  occurred  had  it  not  been  occasioned  by  the  fact 

tnne.*  of  the  leading  horses  attached  to  the  latter  having  been  driven  in  an  oblique 

And  on  the  direction  from  the  left  to  the  right  side  of  the  road.     But  it  appearing  that  the 

other  hand  situation  of  the  coach,  by  which  the  plaintiff  was  a  passenger,    had  been  seen 

ford'no  Ve- ^^™^  time  before  the  defendant's  coach  came  up,  and  that  the  driver  of  the  lat- 

fence,  that  ^er  might,  by  having  driven  nearer  to  the  right  side  than  he  did,  have  effectual- 

^  the  driver    ly  guarded  against  the  mischief     Lord  Ellenborough  said;  this  is  decisive  of 

kept  to  his  the  case;  if  it  be  practicable  to  pursue  a  course  which  is  safe,  and  you  follow 

^h^  *^^A  °^^  closely  upon  the  track  of  another  that  mischief  may  ensue,  you  are  bound 

the  road.     ^^  adopt  the  safe  course.     The  coach  on  which  the  plaintiff  was  seated  had  at 

the  time  the  whole  free  range  of  the  road,  and  the  driver  had  a  right  to  occupy 

any  part  of  it  unless  he  was  aware  of  the  proximity  of  the  defendant's  coach. 

This  accident  occurred  in  the  night  time.     Risk  might  consequently  have  been 

doubly  apprehended.     The  driver  of  the  coach  belonging  to  defendant  ought 

thereforp  to  have  calculated  upon  the  exercise  of  the  other's  right  to  traverse 

the  whole  space  of  the  road,  and  have  kept  nearer  the  right  side  than  he  did, 

by  which  means  this  suit  might  never  have  been  instituted. — Verdict  for 

The  driver  plaintiff. 

however,  13.  Jackson  v.  Tollett.  H.  T.  1817.  N.  P.  2  Stark.  37. 

casraVoll^w  '^^^  ^*^^^  of  this  case  were  these.  The  defendant  was  the  driver  of  a  stage 
the  safest  coach;  as  it  was  one  day  proceeding  up  a  hill,  it  was  met  by  a  wagon, 
couise,  which  was  nearly  in  the  middle  of  the  road,  which  was  thirty  feet  wide, 
when  he  «  There  are  three  cnstomarj  rales  or  directions  for  driving;  1st,  That  in  meeting  each 

has  an  elec  party  shall  bear  lo  the  left;  2d,  that  in  passing,  the  foremost  person  bearing  to  the  left, 
tion  of  dif  the  other  shall  pa«s  on  the  off-side.  Bot  the  driver  of  a  carriage  is  not  beond,  vnder  all 
ferent  parts  circumstances,  to  pass  another  carriage  on  the  off-side.  He  maj,  if  the  street  be  very 
of  the  road,  broad,  go  on  the  near  side.  Sd.  That  in  crossing,  the  driver  should  bear  to  the  left  hand, 
and  pass  behind  the  other  carriage.     MSS.  S.  C.  2  D.  &  R.  63. 
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A  .other  stage  coach  was  coining  down  the  hill  behind  the  wagon,  at  a  quick 
pace.     The  defendant's  coachman  to  avoid  any  danger,  drew  to  the  left,  ai^- 
thoagh  warned  not  to  do  so,  by  means  of  which  the  coach  came  in  t;ontact 
with  aome  hillocks  of  dirt,  which  being  hardened  hy  the  frost,  did  not  yield  to 
the  pressure  of  the  wheel,  and  was  overturned.     The  plaintiflT  was  a  passen- 
ger, and  had  his  leg  broken.     Lord  Ellenborough,  in  his  address  to  the  jury 
said:  the  defendant  was  bound  to  use  the  best  and  soundest  judgment  under 
the  circumstances  disclosed  to  you;  now  it  is  said  that  the  coachman  had  this 
election,  whether  he  should  risk  drawing  near  the  hillocks  of  dirt,  or  meet  the 
coach  which  was  rapidly  descending  behind  the  wagon.     But  that  is  not  the 
case  for  your  consideration.     The  question  you  have  to  consider  is  this;  whe- 
ther the  coachman  might  not  have  adopted  a  third  more  safe   and  innocent 
course  by  stopping,  instead  of  incurring  the  risk  of  approaching  a  hillock  which    [  ^'^^  1 
he  was  called  to  avoid  as  dangerous,  and  which  he  must,  or  ought  to  have 
known  to  have  been  a  hard  and  solid  mass  from  the  state  of  the  weather.     If 
he  exercised   a  prudent  discretion  you  must  give  your  verdict  for  defendant. 
But  if  you  think  that,  although  he  might  have  incurred   some  danger  in  stop- 
ping, such  conduct  would  have  been  what  he  ought  to  have  adopted  as  pro- 
ceeding from  greater  care  and  skill,  then  you  must  find  for  the  plaintiff. —  V  er- 
dict  for  plaintiff. 

(ci)  Of  their  diaabUUies  ^««7» 

Ex  porZe  Middleton.  T.  T.    1824.  K.  B.  3   B,  &   C.    164;  S.  C.  4  D.   gt,^**®***®' 

«   ft04  '  the  owner 

**•  ^^^'  of  a   gtage 

It  was  in  this  case  contended,  that  the  driver  of  a  stage  coach  was  not  with-  coach  iitab 

in  the  3  Car.  1  c.  4.  which  imposes  a  penalty  upon  carriers  travelling  on  a  Sun- jected  to 
day,  inasmuch  as  the  statute  could  only  apply  to  such  conveyances  as  were  in  the  penal 
une  at  the  time  of  passing  the  act.     The  Court  declined  deciding  the  point,  as  {^^^u'^g^^ 
it  was  not  immediately  before  them.  q^,  i^  ^ 

(B)  Of   common  carriers  of  goods.  4.  for  tra 

(a)  fVho  are  or  are  not  such  common  carriers.  velliDg  on  a 

Isi,   General  rule.  Sunday . 

!•  GisBOUBN  V.  Hirst.  H.  T.  1709.  K;  B.  1  Salk.  249.  S.  P.  Cor.os  v.  Ber- 
nard. 1702.  K.  B.  2  Ld.  Raym.  918;  S.  C.  1  Com.  133;  1  Salk.  26;  3  id.  Any  peraoa 
11;  Holt.   1;  3Ld.  Raym.  163.  ?„g?^L 

Trover  for  goods  (^taken  as  a  distress)  which  had  been  put,  with  a  waggon  to  carry 
into  a  bam.     'I'be  person  to  whom  they  had  been  intrusted  was  not  a  common  the  goods 
carrier,  but  carried  cheese  to  London,  and  usually  loaded  back  with  goods,  of  a// |ier 
for  a  reasonable  price,,  for  all  persons  indifferently.     And  the  Court  held,  that  ^^  indif 
such  an  undertaking  to  carry  for  hire,  as  to  this  privilege,  was  to  be  consider-  f/'^^.^j^l^ 
ed  that  of  a  common  carrier;  and  the  goods  so  delivered  for  that  time,  under  a  liability  im 
legal  protection  and  privilege,  from  a  distress  for  rent;  which,  they  observed,  posed,  to 
was  only  consistent  with  the  general  rule  of  law,  applicable  to  the  right  of  dis-  be  coneider 
tress  connected  with  property  delivered  to  a  person  exercising  any  public  trade  ^  *  com 
or  employment.*     See  Cro.  Jac.  262.  3  Taunt,  272;  RoL  Ab.  2;  4  Co.  84;  J?^"  ""^ 
Bac.  Abr.  tit.  Carriers,  A. 

2,  Bastard  v.  Bastard.  M.  T.  1679.  K.  B.  2  Show.  81.   S.  P.  Lovett  v. 
HoBBs.  T.  T.  1680.  K.  B.  2  Show.  129.  S.  P.  Rogers  v.  Head.  M.  T.  8 
Jac.  1  K.  B.  Cro.  Jac.  262.  S.  P.  Nicholls  v.  Nure.  E.  T.  1661.  K  B.  ^^^  ^^ 
1  Sid.  36.  S.  P.  Morse  V.  Slue,  H.  T.  1671.  K.  B.  i  Vent.  li)0;  S.  C.cial  agree 
1  Mod.  85;  2  Lev.  69.  ment  for 

Case  against  defendant,  as  a  common  carrier^  for  loss  of  a  box.     Upon  mo-  ^h®  amoant 
tion  in  arrest  of  judgment,  because  no  particular  sum  bad  been  agreed  upon  for    L  ^8  J 
the  carnage,  but  only  that  a  reasonable  reward  was  to  be  paid,  the  Court  ^^'\J^^Ji^i 
fused  to  interfere;  for,  perhaps,  there  was  no  particular  agreement,  and  then  ^^  consti 
the  carrier  might  have  a  quantum  meruit  for  liis  hire;  and  he  was  therefore  tute  this  re 
equally  amenable  for  the  loss  of  the  goods  in  the  one  case  as  the  other,  lation ; 

3.   Ansbll  V,  Waterhouse.  T.  T.  1817.  K.  B.  2  Chit.  Rep.  1. 

*  As   to  the  general  doctrine  of  distresses  in  this  respect,  see  8  Bar.  1498;  1  BI.  488; 
Cre.  Eliz.  696;  et  post,  tit.  DisUess. 
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A  common  This  was  an  action  on  the  case  against  a  common  carrier,  tor  not  safely  car- 
carrier's  ob  rying  a  passenger.  Defendant  pleaded  in  abatement  the  non-joinder  of  a  co- 
Jigation  be  p^Qpfjetor,  which,  it  was  contended  on  demurrer,  was  proper;  as  it  was  clear, 
intfrtf  tttft>n  ^^^  '\^ihi^  declaration  had  been  framed  in  atsumptiiy  which,  it  was  urged, 
a  public  da  to  have  been  the  case,  as  this  declaration  was  not  framed  on  the  custom  of  the 
ty  than  the  realm,  and  contained  no  averment  that  the  defendant  was  a  common  carrier; 
particolar  ihe  defendant's  plea  would  have  been  available;  and,  therefore,  that  the  plain-^ 
ooDtid«ra  ^  till'  could  not,  by  changing  the  form  of  action,  take  away  a  ground  of  defence 
nndertak  ^^^^^  would  otherwise  subsist.  Per  Cur.  This  action  is  founded  on  what  is 
iog.  quite  collateral  to  the  contract,  if  any.     This  is  an  action  against  a  person  ^ 

who,  by  ancient  law,  held,  as  it  were,  a  puhlic  office,  and  was  bound  to  the 
if,  there     public.     A  duiyy  theielbre,  attaches  upon  him,  which  distinguishes  the  cases' 
fore,  the     which  have  been  cited  from  the  one  before  the  Court.     Plaintiff  had,  conse- 
pruprietoT    quently/his  election  to  declare  either  for  a  tort  or  in  a9stfmp8tf;  so  that  we 
coach  *iold  ^^^  6'^^  judgment  for  the  plaintiff- — Respondeat  Ouster, 
Eimself  ont     See  2  JN.  R.  366.  3  East.  70;  3  Wils.  319;  12  East.  89;  2N.  R.  454;  8 
to  the         T.  R.  335}  6  id.  369.  695;  Sel.  N.  P.  6th  edit.  412.  416. 
world  as  a  2d.   Cttackcs,  proprietors  of, 

convoyerof,^  Clark  v.  Gray.  E.  T.  1802.  N.  K  4  Esp.  177;  S.  C.  6  East.  564.  S. 
KXf^m  S.  LovETT  V.  HoBBs.  T.  T.  1680.  K.  B.  2  Show.  127.  S.  P.  Hittton  v. 
one  plaT      BoLToy .  cited  1  H.  Bl.  299. 

to  another.     In  this  case,  which  was  an  action  against  the  proprietor  of  a  stage-coach,  to 
he  is  a  com  recover  the  value  of  certain  luggage  taken  by  the  plaintilT  when  he  took  his 
mon  ear      ^^^i^  jq  if^^  gaj^  vehicle,  the  defence  set  up  was,  that  a -notice  had  been  given 
til  ^y  defendant  limiting  his  responsibility.     The  plaintiff  contended,  that  such 

dect  to  a  iiotice  only  restrained  defendant's  liability  as  to  goods  sent  to  be  carried,  and 
paaeeogeiNnot  as  to  a  passenger's  luggage.-  But  Lord  Ellenborough  said,  that  it  had 
and  a  stran  been  decided,  that  the  luggage  of  passengers  came  within  the  exception. 
ger*8  log  gage,  he  m  entitled  to  the  same  priTilegei  in  the  one  ease  as  in  the  other*  racn  aa  the  ad- 
vantage derived  from  a  poblie  nouee,  &e» 
And  there  2.  White  v.  Bolton.  T.  T.  1791.  Jf.  P.  Peake.  113.  S.  P.  Hakris  v.  Cos- 
w  no  die  ter.  N.  p.  i  Carr  and  Payne's  Rep.  636, 

tinetion  be  Lo^j  Kenyon  said,  that  whatever  doubtJ  might  have  arisen  as  to  the  liabili-^ 
maib^and  ^f  ^^  ^^®  postnraster-general  for  letters,  yet,  when  these  coaches  carry  pasaen- 
dther  coa    i^^^y  ^^^  proprietors  of  them  are  bound  to  carry  them  safely  and  properly. 

[59  V  ^-  MiDDLETOEf  V,  FowLER.  M.  T.  1698,  N.  P-  1  Salk.  282;  S.  C.  Skin.  625; 
che«inthi8  Holt.  130.  S.  P.  LovETT  v.  Hobbs,  2  Show.  227.  S.  P.  Ufshaue  v- 
reepect.  Aidie.  H.  T.  1696.  K.  B.  2  Comyn.  24;  Skia    625. 

And  al  Action'  upon  the  case  against  the  master  of  a  stage-coach.     From  the  de- 

thoogh  it  claration  it  appeared,  that  plaintiff  took  a  place  in  the  coach,  and  that  the  de- 
was  former  fendant,  by  his  negligence,  lost  a  trunk  of  the  plaintiff's.  The  evidence  esta- 
Iv  sapposed  blished  that  this  trunk  was  delivered  to  the  persoii  who  drove  the  coach,  and 
coach  pro  *****  ^®  promised  to  take  care  of  it,  and  that  the  trunk  was  lost  btit  of  the 
prietor  did  coachman's  possession.  Per  Holt,  C.  J.  This  action  does  not  lie  against 
not  incar  the  master.  A  stage-coach  is  not  w  ithin  the  custom,  as  a  carrier  is,  un- 
the  reepon  less  he  takes  a  distinct  price  for  the  carriage  of  goods  as  well  as  persons;  and 
flibility  ofaii^ongii  money  may  be  given  to  the  driver,  yet  that  is  a  gratuity ,  and  cannot 
tl^i^\r  ^""g  ^^^  master  within  the  custom.—Plaintiff  nonsuited.  See  Rep.  Temp, 
gooda  un  Hard.  282;  Com.  Dig.  212.  213;  1  Bac.  Ab.  34-3;  Vin.  Abr.  lit  Actions,  C. 
lees  he         2.  pi.  5. 

ftiade  a  die  for  the  carTia|e  oT  the  goods  as  weH  as  the  passengers ;  and  that  a  gratnity  to  the  driver 
(inct  charge  coald  not  bring  the  master  within  the  custom; 

4.  Robinson  v.  Dunmore.  E.  T.  1602.  C.  P.  2  B.  &  P.  419.  S.  P  Ci.ark 
It  would  V.  Gray.  E.  T.  1802.  N.  P,  4  Esp.  177;  S,  C.  6  East.  664. 
a^m  that  a  Per  Cbambre,  J.  It  has  been  determined,  that  if  a  man  travel  in  a  stage- 
fato  now  ^^^^^9  ^^^  ^^^^  ^'s  portmanteau  with  him,  though  he  has  his  eye  on  the  port- 
^jfUgij^  manteau,  yet  the  carrier  is  not  absolved  from  his  responsibility,  but  wHl  be  lia* 
ble  if  the  portmanteau  is  lost.*  See  22  H.  6.  20:  1 1  H.  4.  25;  42  Ed.  3<  1 1 ; 
8  Co.  33. 

*  It  does  not  appear  from  these  observations  of  BCr.  Jostlce  Chambre,  or  from  the  faotr 
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5.  LovETT  V.  HoBBs.  T.   T.  1680.  N.  P.  2  Show.  127.  [  60  J 

Per  Jones,  J.     Where  a  coachman  commonly  carries  goods,  and  takes  mo- And  even 

uey  for  so  doing,  he  will  be  in  the  same  case  with  a  common  carrier,  and  is  a  J**®  ®**®  ®' 

carrier  for  that  purpose,  whether  the  goods  are  a  passenger's  or  a  stranger's.   H^bba  it' 

6,  Upshark  v.  AiDiE.  H.  T.     1696.  K.  B.    1  Comyn.  24.  .elf,  which 

The  question  of  a  hackney  coachman's  liability  for  the  loss  oi  goods  belong-  baa  been  re 

ing  to  the  plaintiiK,  who  had  taken  the  hackney  coach,  and  delivered  his  goods  bed  od,  is 

to  the  coachman  to  be  carried  with  him,  being  agitated,  Holt,  C,  J.  said — a  ^^  ^^  *"**' 

passenger  shall  not  charge  a  hackney  coachman  for  goods  which  he  carries  f '!1'"  °* 

with  him,  if  he  does  not  give  him  any  thing  for  the  caniage  of  them;  but  if 

he  pays  for  the  carriage,  then  he  may  charge  the  carrier.     In  the  present  case  T*"*  '^«®'i 

there  was  no  express  contract  for  the  carriage.  ^jl^^^i^  *P 

«*j     rv  i*  pucable  to 

3a.   nasrgongy  owners  of.  f  61  1 

GisBouRN-  V.  Hirst.  HT.  T.  1709.  K.  B.  1  Salk.  249.  xL  ownera 

A.  B.  brought  goods  to  London  on  his  private  account;  and  on  his  return  to  of  coaches, 

the  country,  took  such  goods  as  he  could  get  to  carry  back  in  his  waggon  in-  ii  not.  how 

to  the  country  for  a  reasonable  price.     The   Court  held,  that  the  value  •▼«'»  *•»■<> 

of  the  plaintiff's  goods,  which  had  been  distrained   from  rent  due  by  A.  1?^^  'ha^k 

B.  to  the  defendant,  might  be  recovered   in  an  action  of  trover;  observing,  „_  coach 

that  A.  B.  was  a  common  carrier,  and  that  it  was  a  general  rule,  that  goods  de-  men, 

livered  to  any  person  exercising  a  public  trade  or  employment,  to  be  carried,  ,p. 

wronghl,  or  managed  in  the  way  of  his  trade  or  employ,  were  for  that  purpose  eto«of*^ 

under  a  legal  protection,  and  privileged  from  distress  for  rent:  stace-wag- 

of  the  case  discloaed  tn  the  report  of  Clark  r.  Gray  {ante^  p.  68,)  that  either  in  the  one  gone,  have 
caae  or  in  the  other,  any  distinct  charge  was  made  for  the  carriage  of  the  party's  luggage  ^^eien  at  all 
by  the  coach;  and  yet,  in  both  inatancee,  the  Coort  treated  the  ownera  ascominen  carriere.  times  con 
Betides,   open    principle,   the  position   which  has  been  laid  down  in  earlier  authorities,  sidered 
eaanot  be  sopported;  as  hire  is  not  the  only  and  principal  ground  on  which  the  carrier  is  common 
liable,  the  great  eaose  of  the  laws  charging  him  being  the  public  employment  he  exerci-  carriers, 
flee.     Bat  even  allowing  the  force  and  cogency  of  the  reasoning,  upon  the  faith  of  which 
each  decisions  have  been  pronooneed.  yet,  as  a  distinct  price  is  now  nsnatly  made  for  car- 
riage of  goods,  and  an  additional  charge  is  Imposed  open  all  passencers  for  their  luggage 
above  a  certain  weight,  it  being  presnmed,  that  op  to  a  certain  weight,  the  coachmaster, 
like  an  innkeeper  {vide  poet ,  tit.  Innkeeper,)  inclades,  in  his  fare,  his  charge  for  sach  res- 
ponsibilitv*  the  same  principles  of  public  policy  which  invest  him  with  the  character  and 
responsibd  ity  of  a  common  carrier,  when  he  charges  a  distinct  price  for  the  carriage  of 
goods,  would  appear  to  require  a  similar  rule  when  no  such  charge  is  made,  but  the  goods 
are  received  as  accompanying  the  passenger;  see  8  Rep.   88;  Noy's  Maxims.  92;  Byihe- 
wood's  Edition;  Dyer,  168.  b.  266;  Doct.  9t  Stn.  288«  289;  F.  N.  B.  94.  96;  2  Roll.  68; 
'  Yelv.  68;  4  M.  k  S.  806;  Flow.  Com.  9.  1;  Co.  Litt.  a.  note  6  &  7;  Ld.  Raym.  917;  i 
Balk.  148;  12  Mod.  487;  I  Vin.  Abr.  269.     It  may  not  be,  however,  irrelevant  to  advert 
to  the  view  that  has  been  taken  of  this  subject  by  some  of  our  elementary  writers,  as  their 
obeervations  may,   perhaps,  seem   to  militate  ogainst  what  is  stated  in  the  text  to  be  the 
existing  law.     Mr.  Jeremy,  in  his  Treatise  on  Uie  Law  of  Carriera,  p.  12.  makes  use   of 
the  following  observations;    **  It  does  not  appear  I  hat  the  direct  rule  laid  down  in  the  firat 
of  tbe  above  cases  (meaning  1   Salk.  282,)  nor  the  conclusion  to    be  drawn   in  favor  of. 
the  owner  in  the  laUer  (meaning  2  Show.  127,)  have  been  overruled  by  any  modern  de- 
cision nn  the  subject;  although  Mr.  Selwyn,  in  his  Nisi  Piius,  p,  868.  (last  edit.  p.  803-4.) 
seems  to  consider  the  case  of  Clarke  v.  uray,  {iupra  68.)  and  what  was  said  by  Cham- 
bre,  /.,  in  Robinson  v.  Dnnmore,  '{supra  69.,)  as  making  coach-owners,  in  general,  lia- 
ble as  earners.    Bnt  it  may,  perhaps,  be  doubted,  whether  these  cases  go  to  such  a  length; 
such  a  conclusion  can  only  arise  from  inference,  and  those  cases  were  in  fact  decided  on 
very  different  points,  although  the  declarations   were  in  form  on  the  custom,  a  ctrctim- 
Btanee  wkieh  may  have  arieen  from  the  owners  having  really  brotight  themselves 
wUhin  the  custom,  in  either  of  the  ways  mentioned  in  the  text,    (meaning  that  the 
owneis  either  took  money  indiscriminately  for  carrying  goods,  or  that  they  made  a  custom 
of  ebargiog  for  overweight.)     Heavy  luggage  ii  generally  refused,  on  the  ground  that  the 
carriages  provided  are  intended  for  other  purposes;  and  that  allowing  luggage  at  all  is  more 
for  the  accommodation  of  the  passengers  than  a  direct  object  of  profit  to  the  ownera.     In 
mails  it  is  always  rafuaed,  and   it  is,  no  doubt,  competent  for  any  other  proprietor  of  a 
coach  to  devote  it  exclusively  to  the  cairiage  of  passengera,  quare  igitur.     Where  how- 
ever, the  carriage  of  heavy  goods,  luggage,  &c.  is  regularly  allowed  and  charged  for,  and 
parcels  in  genoral  carried  for  hire,  the  proprietora  are  certainly  to  be  considered  common 
carriers."     Now,  if  the  foregoing  observations  be  scrupulously  examined,  it  will  be  found, 
that  Mr.  Selwyn's  view  of  the  law  is  borne  out  by  reason  and  policy;  and  that,  as  has 
been  already  «hown  in  the  previous  part  of  this  note,  the  cases  of  Middleton  v.  Fowler; 
Vol,  V.  C» 
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The  jost  4/A.   Officers  belonsing  to  Vie  PoH  Offire* 

"?!?"  *  ^-  Lane  V.  Cotton  AND  another.  E.  T.  1701.  K.  B  1  Salk.  17;  S.  C.  1 
^mStn  ^-  ^J™-  ^^4;t  S.  C.  5  Mod.  455,-  S.  C.  12  Mod.  482;  S.  C.  Carth. 
arTnotlia       437;  Holt.  562.  Com.  100. 

ble  w  com      Sir  Robert  Cotton  and  Sir  Thomas  Frnokland  were  constituted  potdmasters 

moB  ear    general  by  letters  patent,  according  to  the  statute  12  Car.  2.  c.  35.  for  crect- 

"r'ftl  1     '"S  *^®  P^*  Office,  and  in  the  letters  patent  there  was  a  power  to  make  dcpu- 

I  ^^  i     ties,  and  appoint  servants,  at  their  will  and  pleasure,  and  to  take  security   of 

them  in  the  name  and  to  the  use  of  the  king;  and   also  that  the  defendants 

should  obey  such  orders  as  from  time  to  time  should  come  from  the  king;  and 

as  to  the  revenue  should  obey  the  orders  of  the  Treasury.     Farther  the  king 

and  L«T€tt  t.  Hobbs,  caooot  be  dovt  viewed  as  aathorities  illuatratiTe  of  the  aaroe  broad 
proposition  as  they  were,  at  the  time,  the  jadgtnenta  in  those  cases  were  pronounced.  Be- 
sides, Mr.  Jeremy,  in  order  to  impngn  their  tenability,  has  himself  recourse  to  an  infer- 
ence far  less  supported  by  probability  than  what  he  states  is  assumed  by  Mr,  Selwyn,  for 
he  has  recdn'rse  to  an  iaferance  nnauthcriscd  by  the  report;  whereas  Mr.  Selwyn  does  oot 
engraft  upon  the  original  record  sny  new  facts,  but  only  draws  his  conclusions  from  prin- 
ciple. It  is  a!80  worthy  of  observation  that  in  the  latter  part  of  the  above  remarks  Mr. 
Jeremy  has  alluded  to  the  fact  of  heavy  Ingg;<ge  being  in  general  refused  to  be  carried  od 
coaches  and  mails,  and  from  that  he  seems  inclined  to  infer,  that  when  the  proprietors  of 
lurh  coaches  take  luggage  at  all,  it  is  dene  as  a  mere  accommodation;  that  it  is  in  their 
option  to  carry  such  property ;  and  that  they  cannot,  therefore,  be  viewed  as  common  car- 
riers in  such  instances.  But  it  b  a  well  known  fact,  that  ownera  of  mails  and  stage  coach- 
es bold  out  to  the  world  that  they  will  carry  a  passenger's  luggage  up  to  a  certain 
weight,  and  that  a  light  and  small  package  may  he  even  taken  by  a  passenger  by  the 
mall;  and  then  comee  the  question;  whether  the  owner  tff  a  mail,  or  ooacb,  prowssing  t^ 
be  a  conveyer  of  persons  with  a  small  quantity  of  luggage,  is  not  liable,  in  case  of  such  lug- 

5 age  being  lost,  even  through  chance  and  accident,  although  no  distinct  charge  was  made 
or  the  fare  of  the  passenger  and  the  carriage  of  his  luggage,  it  heing  the  custom  of  such 
mail  and  coach-owners  to  carry  parcels  and  commoditiee  suited  to  their  respective  purpo- 
ses, at  specific  rates.  This  note  has  been  carried  to  this  length,  from  the  importance  of 
the  question  and  the  peculiar  features  which  it  embodies,  as  ascertaining  the  exact  liabili- 
ties and  situation  of  coach  proprietors.  It  may  be  remarked,  that,  as  no  doubt  can  eiist' 
as  to  the  liability  of  mail  and  stage  coach  proprietors  as  respects  the  goods  of  a  stranger 
teut  to  be  carried  for  hire,  they  will,  in  all  such  instances,  be  viewed  as  common  earrtem 
*  See  post,  ths.  Post-Oifice  and  Postmasters-General. 

t  At  the  end  of  the  report  of  this  ease  by  Lerd^ Raymond,  the  following  observations 
are  inserted—'*  And  for  these  reasons  jodirment  was  given  for  the  defendants.  But,  bow- 
ever,  the  plaintiff  intending  to  bring  a  writ  of  error  upon  the  said  judgment,  the  defend 
ants  seeing  that,  poid  the  money  to  the  plaintiff,  as  1  war  informed."  In  the  argument » 
however,  m  the  subsequent  case  of  Whitfield  v.  Lord  Le  Despenser,  (supra,  p.  62,)  the 
eovnsel  for  the  defendant  said,  «A8  to  the  note  at  the  end  of  Lord  Raymond's  re- 
port, signifying,  that  upon  a  writ  of  error  brought,  the  Post-Offico  had  paid  the  money,  it 
would  be  totally  immaterial,  if  true,  unless  done  upon  proper  and  legal  advice;  but  the 
fact  is,  that  no  trace  of  any  such  payment  can  be  found  in  the  Post-Otfieo,  or  of  any  such 
writ  of  error  being  brought— (search  was  made  at  Lord  Mansfield's  requost.) — and  tbero- 
fbre  the  conclusion  is,  that  the  information  given  to  lord  Raymond  was  not  well  founded; 
and  it  id  observable  that  no  other  reporter  takes  any  notice  of  it.  For  these  reasons  it  ia 
subnoiitted,  that  the  action  did  not  lie.**  To  which  the  counsel  for  the  plaintiff  replied, — 
**  With  respect  to  the  case  of  Lane  v.  Cotton,  it  is  said,  no  notiee  is  taken  by  any  repor- 
ter, except  Lord  Raymond,  of  the  final  issue  of  that  case;  bat  Peere  Williams,  in  a  note, 
vol.  iii.  p.  894,  confirms  the  account  given  by  Lord  Raymond.'*  The  counsel  farther 
*Mid — *<  The  authority  w6ich  weighed  most  with  him  was  the  information  he  had  received 
fiom  Sir  Thomas  Parker,  who  had  nutborised  him  to  oay,  that,  being  in  the  early  part  of 
his  life  very  mtimately  acquainted  with  Lord  Chief  Justice  Willes,  who  married  a  niece 
of  the  plaintiff  Lane,  the  Chief  Justice  told  Sir  Thomas,  that  Lane  had  idformed  him  the 
money  was  paid." 

t  sir  William  Jones,  in  his  elegant'  and  systematic  Kssay  on  the  Law  of  Bailments,  - 
does  not  seem  to  coincide  with  the  propriety  of  the  decision  in  this  case;  for  he  says — 
**  Since  neither  the  elemsnt  on  which  thegoodj  are  carried,  nor  the  magnittide m6  form 
of  the  canriago  make  any  differenoe  in  the  responsibility  of  the  bailor,  one  would  hardly 
have  conceived  that  a  di vanity  could  have  been  taken  between  a  letter  and  any  other 
thing.  Our  common  law,  indeed,  was  acquainted  with  no  such  diversity;  and  a  private 
postmaster  was  precisely  in  the  situation  of  another  carrier;  but  the  statute  of  Charles  2, 
liaving  established  a  General  Post-Ofiice,  and  taken  nway  the  liberty  of  sending  letters  by 
^  PP^*^  IHMti  (12  Charles  2.  ch.  35.)  it  was  thought,  that  an  altcrntion  was  made  in  the 
ohlifitation  of  the  poetmaster-general ;  and  in  the  case  of  Lane  v.  Cotton,  three  judges  de- 
termmod  against  the  fixed  and  well  B«pported  opinion  of  Chief  Jostice  Holt,  «  that  the 
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graDted  to  them,  that  they  should  not  bo  chargeable  for  their  officers,  but  on^ 
ly  for  their  own  voluntary  default  or  misbehaviour,  and  this  was  granted  with 
a  fee  of  1 500/.  per  annum.  The  piaintifF  's  servant  having  exchequer  bills, 
taclosed  them  in  a  letter,  directed  to  one  A.  B.  at  Worcester,  and  delivered 
it  at  the  Post  Office  at  London,  into  the  hands  of  one  C.  D.,  who  was  appoin- 
ted by  the  defendants  to  receive  the  letters,  and  had  a  salary.  The  letter  was 
opened  in  the  office  by  a  person  unknown,  and  the  exchequer  bills  taken  away ; 
and  for  this  an  action  on  the  case  was  brought  against  the  defendants. 

Turton,  Gould  and  Powis  {diasentknle  Holt,  C.  J.)  held  the  action  could 
not  be  maintained, — 1st,  because  the  office  was  created  for  intelligence,  and 
not  (or  insurance;  for  promotion  of  trade  in  procuring  speedy  dispatches,  and 
not  an  absolute  security  for  the  dispatches  themselves, —  and,  Sdiy,  because 
the  oSending  party  was  himself  a  substantial  officer,  and  liable  for  his  own 
acts;  and  because,  from  the  very  nature  of  letters  being  in  themselves  missive 
and  transient  from  hand  to  hand,  are  impossible  to  be  secured  by  the  postmas- 
ter himself;  and  that  the  act  styling  it  only  a  letter-office,  could  not  intend  it  to 
he  considered  as  a  mode  of  conveyance  for  treasure.*^ 

See  Hard.  53;  Sid.  71;  1  Wilson.  281;  Co.  Lit.  89;  F.  N.  B.  93;  Fitas. 
Abr.  Process,  35;  Bro.  Action  on  the  Case,  pi.  67;  1  Rol.  Rep.  63;  Moor. 
135;  1  Com.  Dig.  3d  edit.  239;  Action  on  the  case  for  Deceit.  B;  4  Co.  4 
a.  b;  2  Cro.  330;  Hob.  11;  MoHoy.  209;  3  Lev.  258;  3  Mod.  321;  Moor. 
462;  ^  Lev.  69;  1  Vent.  199;   1  Mod.  85. 

2,  Whitfield  v.  Lord  Le  Desfencer.  E.  T.  1778.  K.  B.  Cowp.  754. 

This  was  an  action  brought  against  the  postmaster-general,  for  a  hank-note,  ^°  ^^jon 
stolen  by  one  of  the  sorters,  out  of*  a  letter  delivered  into  the  Post  Office.  Af-T"*  hold* 
ier  an  elaborate  argument,  in  which  the  bearing,  scope,  and  tendency  of  the «q  qq^  to 
acts  of  parliament  were  laid  before  the  Court,  and  the  liability  of  the  defend- li«  againit 
«iit  endeavored  to  be  enforced,  by  showing  that  the  conveyance  of  letters  beins  the  post 
a  parliamentary  monopoly,  the  government,  or  their  substitutes,  ought  to  stand  "'^'^^''S^ 
in  the  same  predicament  as  those  whose  office  th^y  had  engrossed;  viz.  that'^^'^'lA''-!* 
they  ought  to  he  viewed  as  common  carriers;  it  was  contended  that  the  d^ui-  u  q^J 
fendant  received  a  salai^^  which  was  itself  a  guarantee  against  a  loss  attach-  doien  by 
log  to  property  entrusted  to  his  care;  and  that  the  relation  in  which  the  «or- one  of  the 
teTy  stood  to  the  defendant  could  not  be  urged  as  doubtful,  for  he  was  indubita- eorten  oat 
bly  his  seroaii/;  and  in  all  ceises  the  master  is  liable  for  the  misconduct  of  his  J^.^^^^^^^f  ^^ 
servant.     It  was  also  stated,  that  it  was  not  clear  but  that  the  defendant  might  ^^/l^t!."f^ 
reimburse  himself  out  of  the  Post  Office  fund.     The  Court  however  dissented  fice^at  it" 
from  arguments  so  advanced,  and  Lord  Mansfield  accordingly  delivered  judg-  was  deci 
ment  as  follows, — I  shall  consider  this  question  in  two  lights;  Ist,  as  it  stood  ded  that 
in  the  year  1699,  before  the  determination  (^  Lane  v.  Cotton  {supi'a    61:)tbepoat 
2d,  as  it  stands  now,  since  that  determination;  and  also  what  has  been  done  in  ^f^'*'^ 
consequence  of  that  decision.     And,  1st,  as  it  stood  in  the  year  16d9. — ^The  ^.^^  ^^^^^^ 
Post  Office  was  first  erected  during  the  usurpation,  by  an  ordinance  of  Crom-^ere  res 
Well,  and  afterwards  more  fully  regulated  by  the  statute  22  Car.  2.  c.  Sd.ponsiblefor 
There  never  had  been  any  action  brought,  either  upon  that  ordinance;  or  up-  tAetV  own 
on  the  statute,  till  the  case  of  Lane  v.  Cotton;  and   the  same  mode  of  tLCiionP^^*^^^^ 
that  is  now  brought,  was  the  mode  fixed  upon  in-that  case-      But  neither  from  ^^^  'S®"**^*' 

postmaster  was  not  answerable  for  the  loss  of  a  letter  wfth  Exeheqaer  bills  in  it;"  Csrtk.  ' 
487;  12  Mod.  482.  Now  this  was  a  case  of  ordinary  neglect,  for  the  bills  were  stolen 
oat  of  the  plaintiBfs  letter  in  the  defendant's  office;  and  as  the  master  has  a  great  salary 
for  the  discharge  of  his  trnst,  as  he  ought  clearly  to  answer  for  the  acts  of  his  clerks  and 
agents;  as  the  statute,  professedly  enacted  for  safety  as  well  as  dispatch,  could  not  have 
^eeo  tatended  to  deprive  the  subject  of  any  benefit  which  he  before  enjoyed;  for  these 
fsaeons,  and  for  many  others,  I  believe  that  Cicero  would  have  said  what  he  wrote  on  a  si- 
aular  occasion  to  Trebatins,  **  Ego  tamen  Semnolts  assentior.**  It  weald,  perhapa, 
have  been  sofficient  under  the  statute,  if  the  post  had  been  robbed  either  bv  day  or  by 
nighty  when  there  is  a  necessity  for  travelling;  but  even  that  qaeation  would  have  been 
disputable.'* 

*  This  reason  is  scarcely  tenable.  In  the  statute  6  Goo.  1.  c.  21.  s.  62.  for  instance, 
it  is  provided,  that  all  bills  of  exchange,  &e.  except  such  as  are  seat  abroad,  tUtnW  be  paid 
for  as  as  many  letters. 
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the  draft  of  the  declaration  by  the  advisers  of  that  action,  nor  in  the  opinion  of 
the  judges  upon  the  question,  does  it  appear  to  have  entered  into  the  tmaffina- 
tion  of  either,  that  this  was  a  demand  upon  the  fund  belonging  to  the  Post' 
Office  •,  for  the  form  of  the  action  is  not  applicable  to  such  a  demand.    If  there 
could  be  a  demand  upon  the  fundj  it  must  be  by  a  totally  different  form  of  ac- 
tion.    But  this  is  a  demand  upon  the  postmaster  fyersonnoi/^,  upon  the  ground 
of  a  neglect  in  him  by  his  own  adt,  or  constructively  so,  by  the  fault  of  his  ser- 
vant.    If  the  fund  were  in  the  nature  of  a  policy  of  insurance,  to  insure  er- 
ery  man  who  sends  bills  or  notes  by  land  or  sea-carriage,  from  a  loss  by  rob- 
bery or  neglect,  such  contingency  w^ould  be*  a  deduction  out  of  the  fund;  and 
no  doubt,  in  that  case,  if  a  loss  were  io  happen,  upon  an  action  brought  against 
the  proper  officers,  they  would  be  liable,  being  bound  by  the  positive  constitu- 
tion of  the  office  to  insure  every  person  for  the  fixed  and  established  rate  of 
postage.     But  here  the  act  of  parliament  has  appropriated  the  whole  revenue. ' 
I'herefore,  if  a  loss  is  paid,  there  must   be  an  item  of  it,  and  that  item  must 
€u>me  under  the  appropriation.     But  it  is  manifest,  no  such  idea  was  ever 
thought  of  at  the  time, — if  it  had  been  thought  of,  the  ordinance  of  Cromwell, 
or  the  act  of  parliament,  would,  in  terms,  have  charged  theyifiid  for  all  losses 
arising  from  neglect  or  otherwise.     But  neither  this  action,  nor  the  case  of 
Lane  v.  Cotton,  is  tounded  upon  the  ground  of  the  fund  being  liable.     What 
then  is  the  ground?     It  is,  that  the  postmaster,  in  consequence  of  the  kire  he 
receives,  is  liable  for  all  the  damage  that  may  happen,  whether  owing  to  the 
negligence  or  dishonesty  of  the  persons  employed  under  him,  to  conduct  and 
carry  on  the  business  of  the  office.     If  that  position  were  founded  in  the  ex- 
tent in  which  it  has  been  stated,  it  would  go  the  length  of  making  the  defend- 
ants liable  in  all  cases  whatsoever.     But  the  argument  of  Lord  Chief  Justice 
Holt,  who  differed  from  the  other  judges  in  the  case  of  Lane  v.  Cotton,  does 
not  extend  so  far  as  that;  for  h& takes  a  difference  between  the  case  of  a  letter 
lost  in  the  office  by  a  servant  employed  under  the  postmaster  and  that  ofa  loss 
upon  the  road,  or  by  the  mail  being  robbed  af\er'the  letter  has  been  sent  safe 
I  ^^  1    <nU  of  the  office.     The  ground  of  Lord  Chief  Justice  Holt's  opinion  in  that 
case  is  founded  upon  comparing  the  situation  of  the  postmaster  to  that  of  a 
common  caiirier^  or  the  master  of  a  ship  taking  goods  on  board  for  freight. 
Now,  with  great  deference  to  so  great  an  opinion,  the  comparison  between  a 
postmaster  and  a  carrier,  or  the  master  of  a  ship,  seems  to  roe  to  hold  in  no 
particular  whatsoever.     The  postmaster  has  no  hire;  enters  into  no  contract; 
carries  on  no  merchandize  or  commerce.     But  the  Post  Office  is  a  branch  of 
revenue,  and  a  branch  of  police,  created  by  act  of  parliament.     As  a  branch 
of  revenue,  there  are  great  receipts;  but  there  is  likewise  a  great  surplus  of 
benefit  and  advantage  to  the  public,  arising  from  the  fund.     As  a  branch  of 
police,  it  puts  the  whole  correspondence  of  the  kingdom  (for  the  exceptions 
are  very  trifling)  under  government,  and  entrusts  the  management  and  direc- 
tion of  it  to  the  crown,  and  officers  appointed  by  the  crown.     There  is  no  ana- 
logy, therefore,  between  the  case  of  a  postmaster  and  a  common  carriei\     The 
branch  of  revenue,  and  the  branch  of  police  are  to  be  governed  by  difierent  of- 
ficers.    The  superior  has  the  appointment  of  the  inferior  officers;  but  they 
give  security  to  the  crown.    One  requisite  is,  that  they  shall  take  the  oaths  ta- 
ken by  all  public  officers;  another  strong  guard  is,  that  they  are  made  subject 
to  heavy  penalties;  and  this  is  carried  so  far,  that  what,  in  the  case  o£  a  common 
carrier^  or  any  other  person,  would  bo  only  a  breach  of  trust,  is  in  them  declar- 
ed to  be  a  capital  felony      All  these  advantages  the  law  provides  for  the  secu- 
rity of  the  public,  in  consideration  of  their  being  obliged  to  send  their  letters 
by  this  mode  of  conveyance.     But  the  statute  does  not  make  the  postmaster 
liable  for  any  act  done,  except  in  one  particular  case,  which  is  very  remarka- 
ble, because  it  makes  him  liable  for  his  own  fault  only  (and  not  for  that  of  his 
deputies,)  in  a  case  where  it  is  hardly  possible  for  the  postmaster  himself  to  he 
personally  in  fault.     The  statute  (sect.  5.)  creates  a  monopoly  in  the  poet- 
master  and  his  deputies  or  substitutes,  of  providing  poii-horneu.     And  if  any 
other  person  presumes  to  let  to  hire  any  post-horse  for  the  purpose  of  carrying 
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ietCers,  &c.,  he  is  liabU  to  a  penalty  of  5/.,  except  where  the  postmaster  or 
his  deputies  do  not  fiimbh  horses  within  half  an  hoor  after  an  application 
made,  for  then  the  party  is  at  liberty  to  hire  a  horse  elsewhere.  And  in  that 
cnae,  ^  if  it  be  through  default  or  neglect  of  the  postmaster,  or  his  deputies, 
that  such  person  fail  of  being  furnished  with  a  sufficient  horse  or  horses  in 
time,  then- the  postmaster  or  his  deputies  are  to  forfeit  52."  As  to  an  action 
on  the  case  lying  against  the  party  really  cTfTending,  there  can  be  no  doubt  of 
it:  for  whoever  does  an  act  by  which  another  person  receives  an  injury,  is  lia- 
ble in  an  action  for  the  injury  sustained.  If  the  man  who  receives  a  penny  to 
carry  the  letters  to  the  post-office,  loses  any  of  them  he  is  answerable;  so  is 
the  sorter  in  the  business  of  his  department.  So  is  the  postmaster  for  any  fault 
of  his  own.  Here  no  personal  neglect  is  imputed  to  the  defendants;  nor  is 
the  action  brought  on  that  ground,  but  for  a  constructive  negligence  only  by 
the  act  of  their  servants.  In  order  to  succeed,  therefore,  it  must  be  shown, 
that  it  is  a  loss  to  be  supported  by  the  postmaster,  which  it  certainly  is  not.  As 
to  the  argument  that  has  been  drawn  from  the  8idar>,  which  the  defendant  en- 
joys in  a  matter  of  revenue  or  police  under  the  authority  of  an  act  of  parlia- 
ment, the  salary  annexed  to  the  office  is  for  no  other  consideration  than  the  l  ^^  1 
trouble  of  executing  it.  The  case  of  the  postmaster,  therefore,  is  in  no  cir- 
cumstance whatever,  similar  to  that  of  a  common  carrier;  but  he  is  like  all  other 
pubUc  officers,  such  as  the  lords  commisioners  of  the  Treasury,  the  commission- 
ers of  the  'Excise  and  Customs,  the  auditors  of  the  Exchequer,  &e.  who  were 
never  thought  liable  for  the  conduct  of  the  inferior  officers  in  their  several  de- 
partments. Thus  then  the  question  stood  in  1 699.  In  that  year  a  solemn 
judgment  was  given,  that  an  action  on  the  case  would  not  lie  against  the  post- 
master-general, for  a  loss  in  the  post-office  by  the  negligence  of  his  servant. 
The  nation  understood  it  to  be  a  judgment;  and  there^re  it  makes  no  differ- 
ence, if  what  has  been  thrown  out  were  true,  that  the  writ  of  error  was  stop- 
ped in  the  way  that  has  been  mentioned.  For  the  bar  have  taken  notice  of  it 
as  a  judgment.  The  parliament  and  the  people  have  taken  notice  of  it.  Eve- 
ry man  who  has  sent  a  letter  since  has  taken  notice  of  it.  Many  acts  of  par- 
liament for  the  regulation  and  improvement  of  the  post-office,  and  other  purpo- 
ses relative  to  it,  have  passed  since,  which,  by  their  silence,  have  recognised 
iU  The  mail  has  been  robbed  a  hundred  times  since,  and  no  actions  have 
been  brought.  What  have  merchants  done  since,  and  continue  to  do  at  this 
day,  as  a  caution  and  security  against  a  loss  ?  They  cut  their  bills  and  notes  in- 
to two  or  three  parts,  and  send  them  at  different  times,  one  by  this  day's  post 
and  the  other  by  the  next.  This  shows  the  sense  of  mankind  as  to  their  reme-  \ 
dy.  If  there  could  have  been  any  doubt,  therefore,  before  the  determination 
of  Lane  v.  Cotton,  the  solemn  judgment  in  that  case  having  stood  uncootro- 
verted  ever  since,  puts  the  matter  beyond  dispute.  Therefore  we  are  all 
clearly  of  opinion  that  an  action  will  not  lie. 

Per  Cur.     Judgment  for  the  defendants.     See  15  East.  384. 
a   RowNiwo  V.  GooDCHiLD.  T  T.  1773.  K.  B.   3  Wils.  443;   S.    C.  2  Bl. 
906.     S.  P.  Smith  v.  Powdich.  M.  T.  1776.  K,  B.  Cowp.  182,     S.  P. 
Smith  v.  Dennis.  M.  T.  1773.  K.  B  Lo5l.  753.  ^  ^ 

This  was  an  action  against  the  deputy  postmaster  of  Ipswich,  for  non-deliv-     g^^^J^^^. 
ery  of  letters  to  the  plaintiff,  who  had  refused  to  pay  an  additional  halfpenny  was  conse 
for  the  delivery  of  them  at  bis  place  of  abode.     The  court  held  that  by  the  qoently  con 
statute  9  Anne.  c.  17.  all  letters  are  to  be  delivered  gratis,  and  that  the  action  *ider«d  Ha 
well  lies  against  the  deputy  postmaster,  for  he  has  an  originnl  office,  and  is  li-*^'^  a  r^^^ 
able  to  answer  for  his  own  misconduct;  and  that  plaintif}  may  sue  either  for     ^^a  let 
the  penalty  of  51.  given  by  the  statute  for  detention,  or  maintain  an  action  enter; 
the  case  for  damage  sustained . 

4.  Stock  v.  Harris.  E.  T.  1771.  K.  B.  5  Burr.  2709.     S.  P.  Barnes  y.  Fo-  It  not  being 

LEY.  .K  T.  1776.  K  B.  cited  id.  27 11 .  beyond  the 

This  was  an  action  against  the  deputy  postmaster  of  Gloucester,  instituted  ^'^?^  ^^^"^ 
OB  the  same  ground  as  the  preceding  case,  by  a  person  resident  in  the  said      '^^^' 
city.     The  court  held  that  the  posiea  should  be  delivered  to  the  plaintiff^  ob- 
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[.  66  .]    Berving— rthe  postmasters  arc  not  indeed  bound  to  find  out  persons  oot  suffi* 
ciently  described^  but  if  they  know  them,  and  they  reside  within  the  estab- 
lished limits,  the  postmasters  are  obliged  t6  deliver  their  letters  at  their  place 
*     of  abode.     The  limits  are  clearly  ascertained  in  this  instance,  it  having  been 
Whore        the  invariable  practice  to  deliver  letters  to  parties  resident  within  the  city  of 
goods  are  to  Gloucester  for  the  space  of  a  century,  which  is  a  sufficient  criterion,  as  the 
~^^^'"^'   limits  must  be  always  fixed  by  usage  and  practice,  and  the  course  that  has 
mon  carrier  ]>^^^  observed  and  followed  in  each  particular  place.     See  4  Greo,  3.  c.  33. 
they  should  s.  '66;  5  Gea  3.  c.  )5.  s.  4. 

regularly  (&)  Cf  the  delivery  to  the  carrier,  lal,  What  is  a  sufficient  deliva-y,  1,  A 
be  left  atthe  respects  the  mode  of  delivery, 

iToffice  1  ^'  ®u<^«^MAN  v.  Levi.  E.  T.  1813.  N.  P.  3  Campb.  414. 

and  entered  ^^  ^^'®  ^^^^  Lord  Ellenborough  said,  that  in  all  cases,  a  person  delivering 
there  and  goods  to  be  conveyed  by  a  carrier,  is  botind  to  procure  them  to  be  booked,  or 
paid  for.      to  deliver  them  to  the  carrier  himself,  or  some  person  who  could  be  proved  to 

be  his  agent  for  the  purpose  of  receiving  them. 
It  having  2.  Selway  v.  Hollow  at.  T.  T.  1695.  K.  B.  1  LordRaym.  46. 

A^'i  th  ^^^  question  of  whether  a  parcel  of  hops  had  been  delivered  to  the  defendr 

mere  Jeav  ^°^'  ^^  ^  carrier,  arose  in  this  case.  It  appeared  that  the  hops  were  lef^at  the 
ing  of  goods  ii^  where  Holloway  lodged,  without  proving  any  delivery  to  Holloway,  or  his 
at  an  inn-  servant,  but  only  to  a  woman,  (who  had  served  Holloway  before,  but  had  quit-r 
yard  from  ted  his  service,  for  five  years)  who  said  to  the  carman,  if  he  laid  them  down, 
whence  a  Holloway  would  find  them.  And  upon  the  trial  it  was  proved  that  there  were 
ou"^1s  ''do  ^^^y  careers  who.  lodged  at  the  same  inn,  but  none  of  them  went  out  the  same 
delivery  to  ^^7*  -^  verdict  was  found  for  defendant;  and  upon  a  motion  for  a  new  trial, 
the  carrier,  the  court  w^re  all  of  opinion ''  that  the  hops  could  not  be  said  to  be  delivered 
So  where  a  to  HoUowa^,  and  therefore  a  new  trial  was  denied;  but  if  goods  are  delivered 
quantity  of  (q  ^  carrier^s  servant  or  agent,  whom  he  appoints  to  receive  goods  for  him, 
f  ft  a"t  r*'*  *^*®  ^  ^  sufficient  delivery  to  and  acceptance  of  them  by  the  carrier."* 
wharf,  pil  ^'  BucKMAN  v.  Levi.  E.  T.  1813.  N.  P.  3  Campb.  414. 

ed  np'a  It  appeared  that  certain  goods  had  been  taken  to  a  carrier's,  and  led  on  th9 

mong  other  premises,  with  a  direction  to  the  consignee,  and  piled  up  among  other  goods, 
goods  with  No  receipt  was  given  for  them,  nor  was  any  entry  respecting  them  made  in 
*  f*'fi7  T*"  '^  carrier's  books.     The  witness  only  swore  that  he  took  them  to  the  carri- 
th  ^^^*  ^^^  ^^^  ^  man,  whom  he  believed  to  be  a  servant  of  the  carrier's;  but  he 

sisnee,  but  ^^^-  ^^^  know  his  name,  and  should  not  be  able  to  recognize  his  person,  and 
no  penon  ^^^^  ^^  ^^^  °o  conversation  with  the  carrier,  or  any  other  person  upon  the  pre- 
belonging  mises.  Lord' Ellenborough  thought  the  delivery  insufficient,  and' observed; 
,to  the  wharf  No  receipt  was  taken  for  the  chairs.  They  were  not  booked.  No  person  be- 
fixed  witha  longing  to  the  carrier  is  fixed  with  a  privity  of  their  being  left  there.  The 
their  bebff  P^^*^"  ^  ^^^  carrier's,  where  the  things  were  left,  might  be  a  thief,  watching 
left  there,    ^^'^  ^^  opportunity  to  purloin  them. 

the  dcliv'e  4.  WiLLiAMs  V.  Cranston.  E.  T.  1817.  N.P.  2  Stark.  82.  S.  P.  Gouger 
ry  waa  hold  v.  Jolly.  T.  T.  1816.  London  Sittings.  Holt.  N.  P.  C.  317. 

on  of  no  a  Declaration  against  defendant,  as  a  carrier,  for  losing  a  parcel  containing 
Th  d  r  ^  watch.  It  appeared  that  the  defendant  was  the  driver,  and  not  the  proprietor, 
ry  of  a  par  ^^^  coach;  that  the  parcel  had  been  delivered  to  him  to  carry,  and  that  no  con- 
eel  to  the  ir<^ct  or  stipulation  had  been  made  for  any  reward  to  be  paid  for  the  convey- 
driver  of  a  ance.  Lord  Ellenborough  held  that  plaintiff  must  be  nonsuited.  I  accede, 
stace-coach  gaid  he,  to  this  proposition,  that  if  the  defendant  could  be  considered  as  having 
IS,  however  taken  the  watch  to  be  carried  on  his  own  account  for  a  reward  to  be  paid  to 
delWery  fo  ^*'"'  ^®  would  be  liable,  although  he  acted  in  fraud  of  his  master.  If  it  could 
render  the  ^®  shown  that  he  had  been  in  the  habit  of  conveying  parcels  for  hAre,  the  case 
master  lia  Would  certainly  be  altered;  but  being  the  mere  servant,  it  cannot  be  inferred 

ble. 

*  So  where  goods  were  delivered  to  a  person  standing  at  a  warehoqse  door  in  bu  inn 
yard,  who  was  employed  in  loading  another  waggon  at  the  time,  bat  the  deliverer  did  not 
know  the  name  of  each  peivon.  Lord  Kenyon  held  that  there  had  been  no  soffieient  deli- 
very to  charge  the  waggoner,  althoogh  the  deliverer  told  the  penon  whom  he  saw  by  wImI 
wtfggon  the  goods  were  to  go,  and  asked  the  owner's  name;  M6S.  B.  N.  P.  71.  n. 
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that  he  took  the  parcel  to  be  carried  for  hire  and  reward^  without  further  proof.  I>riven  of 
At  present  the  loss  appears  to  have  resulted  from  the  negligence  of  the  mas-  coachei, 
ter  through  the  medium  of  his  servant.  warSioMe 

5-  Htde  y.  the  Trent  and  Mersey  Navigation  Company.  M.  T.  1793.  K.  reoeivere, 

R.  o  X.  R,  389  «  9TeB  though 

In  this  case,  Grose,  AshurM,  and  Buller,  Js.  in  delivering  judgment  observ-  tbeyreceive 
ed,  that  thej  thought  it  would  be  of  importance  to  hold  that  carriers  of  goods  a  wparate 
€;ottld  in  no  instances  be  discharged  until  the  goods  were  carried  home  to  their  Jhe'r^froa 
place  of  destination;  and  said — In  general,  the  carrier  appoints  a  porter,  who  ^ig^  \^wa^ 
provides  ti  cart   for  the  purpose  of  delivering  the  goods;  but  it  would  be  open  the  carrier's 
to  an  iiifihttyof  frauds,  ifihe  carrier  could  discharge  himself  of  his  responsibili- §ervan*B.* 
ty  by  delivering  them  to  a  common  porter,  a  person  of  no  substance,  a  beggar  of 
whose  name  the  owner  of  the  goods  never  heard,  and  against  whom,  in  the  event 
ofthe  goods  being  lost,  there  could  be  no  substantial  remedy.     In  this  case,  {[*  Jj**  b««n 
the  carriers  fixed  on  the  particular  warehouse  at  which  the  goods  were  depos-  |W  j  V 
ited  on  their  arrival  at  Manchester,   and  made  an  agreement  with  their  own  if  otherwise 
carter,  Hibbert,  respecting  the  cartage.     The  defendants  ought  to  be,  there-  complete, 
fore,  answerable  for  the  acts  of  those  persons  whom  they  nominate.  will  not  be 

6.  Robinson  v.  Dunmore.  R  T.  1801.  C.  P.  2  B.  &  P.  419.     S.  P.  Clark  affected  bv 

V.  Gray.  4  Esp.   177.  *«goa*°rav 

Chambre,  J.,  in  this  case,  said — The  defendant  is  not  charged  as  a  common  ^V^c^  i, 
carriex",  he  is  charged  on  a  special  undertaking;  and*  the  jury  have  found  on  J^i^^  j^  the 
good  grounds  that  the  undertaking  stated  in  the  declaration  was  made  by  the  eonteyance 
defendant.     They  have  decided  upon  considering  the  whole  transaction,  that  in  which 
the  words  used  by  the  defendant  amounted  to  a  warranty ;  and  wo  cannot  say  the  proper 
that  they  have  done  wrong,  for,  however  such  luggage  may  be  thought  to  be  ty  is  carried 
in  some  degree  under  the  immediate  eare  ofthe  owner,  yet  his  presence  can-^?  eve^on^ 
not  free  the  carrier  from  his  liability^  inasmuch  as  the  care  of  the  owner  a- the  goods 
mounts  only  to  this — that  it  is  much  more  for  his  interest  to  preserve  his  pro-  daring  the 
perty,  than  that  he  should  be  put  to  the  trouble  of  suing  the  carrier  to  recover  joofn^y't 
its  Yalue,  which  cannot  often  be  duly  estimated,  or  the  owner  recompensed  in  ^  'f  **«▼«'  ' 
pecuniary  damtiges. — Fosiea  to  the  plaintiflfs.  Sear'^'tW 

7.  East  India  Company,  v.  Pui.len.  H.  T,  1725  K,  B.  1  Str.  690.         where  a  par 

Action  against  the  defendant,  as  a  common  carrier,  on  an  undertaking  to  ty  refases  to^ 
carry  for  hire,  on  the  river  Thames,  from  the  ship  to  the  company's  warehous-  place  any 
cs.     Upon  evidence,  it  appeared  that  the  defendant  was  a  common  lighter-  ^^^^\  '"  ^^^ 
man,  and  that  it  was  the  usage  of  the  company,  on  the  unshipping  of  their  b*"**'^^-^ 
goods,  to  place  an  officer,  who  is  called  a  guardian,   in  the  lighter,   who,  as  ^^^  sereant 
soon  as  the  hiding  is  taken  in,   puts  the  company's  lock  on  the  hatches,  and  with  the 
goes  with  the  goods  to  see  them  safe  delivered  at  the  warehouse,  that  such  goods,  and 
practice  had  been  adhered  to  in  this  rase,  and  that  part  ofthe  goods  were  lost.  °<>  eridence 
The  Chief  Justice  was  of  opinion,  this  difTered  from  the  common   case,  ^J^^*"®  J^j^j^enT* 
not  being  any  trust  in  tbe  defendant,  as  the  goods  were  not  to  be   considered  g^j^^  ^^ 
as  ever  having  been  in  his  possession,  but  in  the  possession  of  the  company's  duty  will 
servant,  who  had  hired  the  lighter  to  use  himself.     The  ptaintiff's  were  non- arise,  or  lia 
suited.  bility  attach 

8  .  Robinson  v.  Dunmore.  E.  T.  1801.  C.  P.  2  B.  &  P.  41G,  cr'^lna^^or 

A.  sent  goods  by  B.,  who  said,  "  I  will  warrant  they  shall  go  safe."  The  conraif  nn  ' 
question  which  now  arose  was,  whether  B.  w«s  liable  for  any  damage  sustain- jertake  spe 
ed  by  fho  goods,  notwithstanding  A.  sent  one  of  his  own  servants  in  B's  cart  to  eially  for 

*  Bdt  it  would  afipear  that  for  gross  Degligencc  in  any   of  the  carrier's  sorYants,  sach  i:-«r«  ^f 
as  the  proprietors  of  a  booking  office,  &c.  an  action  might  also  lie  against  the  individaal  by       ^ 
wiiose  misfeasance  any  damage  may  bo  sustained ;  see  5  T.  R.  889. 

t  if  ejects  of  great  value  are  delivered  to  a  common  hoy  man,  and  the  owner  after- 
wants  delivers  them  to  another  person  in  the  boat  to  keep  safely,  but  does  not  discharge 
thehoyman,  and  they  are  afterwards  lost  through  negiiffence,  an  action  lies  against  the 
hoy  man  i  Iloll.  Abr.  2,  (C.)  pi.  3.  So  it  is  no  excuse  for  an  innkeeper  to  say  that  he  de- 
livered to  biflgoeiit  the  key  of  the  chamber  door  in  which  he  is  lodged,  and  that  he  lef^bi^ 
chamber  door  open;  but  he  ought  to  keep  the  goods  and  chattels  of  hid  guests  in  safety. 

See  22  H.  6.  21:  11  H.  4*  45;  Ed,  8.  11;  Calye's  case,  3  Co.  53. 
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[  69  ]   look  after  them.     And  although  it  was  argued  that  the  defeadaot  never  had 
rach  goods,  such  possession  of  the  plaintifl  's  goods  as  to  render  him  liable  in  the  charac- 
aod  such     ter  of  a  common  carrier;  that  on  the  contrary  it  was  clear,  from  the  plaintiff 
^?i^^      having  sent  his  servant  to  accompany  the  cart,  that  he  never  intended  to  re- 
will  booom  ]iQqu^]|  i^jg  control  over  the  ffoods;  that  the  case  strongly  resembled  that  of 
whhhb mn  ^^^  ^^^  India  Company  v.  FtiUen,  1  Stra  690;  that  it  was  true  that  in  the  case  - 
oral  recpoD  before  the  court,  the  defendant  made  use  of  the  expression  that  he  would  war- 
■ibility.       rant  that  the  goods  should  go  sale,  but  that  under  all  the  circumstances,  it  might 
be  argued  that  it  was  not  his  intention  by  that  expression  to  do  any  thing  more 
than  enforce  his  own  opinion;  Ashurst,  J.  said — the  defendant  in  this  case  is 
not  charged  as  a  common  carrier,  he  is  charged  on  a  special  undertakins ;  and 
the  jury  have  found  on  good  grounds  that  the  undertaking  stated  in  the  declar- 
ation was  made  by  the  defendant.     They  have  decided  upon  a  view  of  the 
whole  facts  of  the  case,  that  the  words  used  by  the  defendant  anKHinted  to  a 
warranty;  and  we  cannot  say  that  they  have  arrived  at  ao  impioper^or  errone- 
ous conclusion. — Poatea  to  the  plaintiflf. 

2.     As  respects  the  state  of  goods  tcken  d^Utered, 
1.  Beck  v.  Evans.  M.  T.  1812.  K.  B.  16  East.  244. 
Tbo  goods      TiiQ  defendant  was  a  common  carrier  of  goods.     A  cask  of  brandy  had 
proDorlv      **®®°  delivered  to  him,  which  leaked  during  the  journey,  and  it  appeared  that 
packed       ^^  ^^^  been  informed  of  that  circumstance.     He,  however,  made  no  exami- 
wbon  do     nation  df  the  cask,  nor  took  any  step  to  prevent  the  leekage.     On  this  action 
liverod.'      being  brought  against  him,  he  relied  on  a  notice  not  to  be  answerable  beyond 
a  certain  sum,  which  the  judge,  however,  thought  unavailable,  as  he  must  have 
known  it  was  a  cask  of  brandy  from  the  permit,  which  was  delivered  with  it; 
and  therefore  could  not  claim  the  benefit  of  the  notice,  which,  in  all  cases,  on- 
ly operates  where  the  goods  are  of  a  much  larger  value  than  from  a  know- 
ledge of  their  bulk  or  quantity  the  carrier  can  possibly  guess  them  to  be. 
Bat  the  car  l^^re  was  then  some  attempt  to  show  that  the  (cask  was  in  a  damaged  state 
rier  cannot  when  it  was  put  into  the  waggon,  which  attempt,  however;  failed  in  the  opin- 
abfolvehtm  ion  of  the  Court  and  jury.     On  motion  to  enter  a  nonsuit,  the  Court  refused 
•elf  from  li  the  rule. 

where  he  ^'  ^TUART  v.  Crawley,  H.  T.  1818.  N.  P.  2  Stark.  323. 

baa  the  "^^  defence  set  up  in  this  action,  which  was  brought  by  the  plaintiff  against 

means  of  the  defendant,  in  his  capacity  of  a  common  carrier  of  goods,  for  the  loss  of  a 
obaenring  greyhound,  was,  that  the  dog  was  not  properly  secured  when  delivered  to 
the  risk  he  him.  It  appeared  that  the  doff  had  been  taken  to  the  defendant^  booking  of- 
^^^^  ^h  ^^^2  ^'^^  ^  ^^^^  about  his  neck,  and  in  that  state  committed  to  tbo  care  of  the 
commoditT  ^^ooK'^ceper,  who  gave  a  receipt  acknowledging  the  delivery.  But  the  defen- 
to  be  car  ^^ot  contended  that  there  should  have  been  a  collar  about  the  dog's  neck,  or 
ried  in  the  some  other  mode  adopted  by  plaintiff  to  have  insured  the  probable  security  of 
state  it  is  the  animal.  Lord  Ellenborough  held  that  the  defendant  was  responsible.  In 
presented  p^juj  ^f  \^^  j|^g  defendant  had  acknowledged  the  delivery  of  the  dog  to  him 
with  iiiiic'!r  ^y  8'^*"o  *  receipt.  The  case  was  not  like  that  of  a  delivery  of  goods  im- 
knowledge  penectly  packed,  since  there  the  defect  was  not  visible;  but  in  this  case  the 
fives  a  re  defendant  had  the  means  of  seeing  that  the  dog  was  insufficiently  secured, 
ceipt  ^  2d.   Cfthe  effect  of  the  delivery. 

[    "^0  ]  1 .  A  respects  the  rights  (f  the  carrier. 

^P;n,.  1.  Thomas  v.  Day.  H,  T.  1803.  N.  P.  4  Esp.  262.  S.  P.  Cobban  v.  Dowkil. 
offhSoS  '^-  T.  1803.  N.  P.  5  Esp,  42. 

a  carrMir*«  ^i*^  Ellenborough  in  this  case  held  that  a  warehouseman  was  liable  for 
liability  in  goods  lost  or  injured  from  the  time  he  applied  to  raise  them  into  the  ware- 
stantly  com  bouse;  and  that  it  was  no  defence  that  they  were  injured  by  falling  into  the 
inences.      street  from  the  breaking  of  the  tackle,  the  carman  who  brought  the  goods  hav- 

ing  refused  the  offer  of  slings  for  further  security, 
whicli  it      *•  Goodwin  v.  Richardson.  Roll.  Abr.  5,  and  cited  in  Aknold  v.  Jefper- 
followB,  as  SON.  Ld.  Rsym.  278;  and  Wilbraham  v.  Snow,  i  Vent.  52. 

a  necessary  Per  Brampt,  C.  J.  If  a  common  carrier  have  goods  delivered  to  him  to 
and  jast       Convey  to  a  specified  distance/and  a  stranger  take  them  out  of  his  possession 
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and  convert  thorn  to  his  own  use,  an  action  of  trover  and  conversion  h'es  by  rule,  that 
the  carrier  against  him,  for  he  has  a  special  property  in  the  goods,  and  is  he  has  from 
bound  by  the  terms  of  his  contract  to  remunerate  the  owner  for  the  loss  of  ***  P?"od 
tbcm.  See  Co.  Lit.  89;  4  Co.  83;  7  H.  6.  43.  60:  !2  Bulst.  311;  Sid.  433 ;  properly  m 
Mod.  30;  2  Saund.  47;  Telv.  44;  Dyer.  98;  '2  Hawk.  P.  C.  167;  13  E.  4.  the  goods. 
10;  Dalt.  c.  lOi;  Kelynge.  35;  Roll.  Abr.  73;  Hawk.  P.  C.  90;  H.  P.  C.so  as  to  en 
6-2;  5  In«t.  107.  310;  Bro.  Coron.  46.  160;  5  H.  7.  18.  b;  Cro.  Eliz.  536;  *»^*®  *>»»»  ^o 
Mo.  PI.  981;  H.  P.  C.  67.  Kclw.  70;  Hawk.  P  C.  94;  2  I,d.  Raym.  792.  "^P^^" 
3.  Dcakik's  case.  Old  Bailey.  April  Sessions.  1800.  2  Leach,  Cr.   L.  86-2;*^*!?°^^ 

o.  C/.  ivcb.  39.  Tery  in 

Indictment  by  the  proprietor  of  a  stage-coach  against  the  driver  and  ano-  caae  of  a 
ther  for  purloining  a  box  in  the  course  of  conveyance  by  their  coach^  and  up-'<>»J 
on  the  question,  whether  the  driver  had  the  possession  of  the  goods,  or  the  bare 
charge  only,  it  was  said  by  Hotham,  B,,  in  delivering  the  opinion  of  the   i^^i'ipdict 
judges,  that  the  law  on  an  indictment  against  the  driver  of  a  stage-coach,  on  bing  Wm^ 
the  prosecution  of  the  proprietors,  considers  the  driver  to  have  the  bare  charge  of  them. 
of  the  goods  belonging  to  the  coach;  but  on  a  charge  against  any  other  per- 
son for  taking  them  tortiously  and  feloniously  out  of  the  driver^s  custody,  ho 
must  be  considered  as  the  possessor;  they  are  entrusted  to  his  custody  and  dis- 
|fOsal  during  the  journey;  and  the  inconvenience  would  be  great  indeed  if  the    [  71  ] 
law  were  otherwise;  the  difficulties  and  mistakes  which  must  unavoidably  arise 
in  bunting  after  aH  the  persons  who  may  be  concerned  as  proprietors  of  a  stage- 
coach, for  the  purpose  of  prosecuting  an  indictment  of  this  nature,  would  be  Hat  the  de 
endless  and  insurmountable.  'u^'^  ^^ 

2.  A  respects  the  nghts  of  the  consignor  and  consignee,  leate*aTab 

(o  1)   Considered  generally.  J^ate*pro 

U  Dawes  v.  Peck.  M.  T.  1799.  K.  B.  8  T.  R.  330;  S.  C.  3  Esp.  12.  S.  P.  perty  in 
Burroy  v.   Solomonson.  M.  T.  1803.  C.  P.  3  B.  &  P.  582.  Contr.  Fle- the consig 
WELLIN  V.  Rave.   1  Bulst.  68..  »•«• 

Plaintiff  sent  certain  goods  to  a  person  named  Odey,  by  a  common  carrier* 
A  question  arose  who  ought  to  have  brought  this  action,  which  was  instituted 
for  a  breach  in  defendant's  implied  contract  to  carry  safely.     The  judge  non«' 
suited  the  pluintlfi;  being  of  opinion  that  the  action  could  not  be  supported  f^^^-^ 
that  the  legal  right  to  the  goods  after  such  delivery  was  vested  in  the  consig-  ^^^^^^ 
nee,  to  whom  alone  the  carrier  was  answerable,  if  at  all.     On  a  rule  nisi  ob-]^  adhered 
tained  to  set  aside  the  nonsuit,  the  Court,  in  discharging  it,  said:  the  plaintiff,  to,  that 
who  was  at  one  time  the  owner  of  these  goods,  delivered  them,  b^  the  order  of  where 
Odey,  to  the  defendant,  a  common  carrier,  for  the  purpose  of  having  them  J^ods  were 
conveyed  to  Odey.  '  By  such  delivery  they  became  the  property  of  Odey;  *>0a  cwxier  *e 
was  liable  to  be  sued  for  the  value  of  them;  and  it  is  admitted  that  he  might  j,^  before, 
have  maintamed  an  action  for  any  loss  or  injury  happening  to  them  by  the  de-  and  reach 
fault  of  the  defendant.     It  is  true,  that  while  the  goods  remained  in  the  hands  ed  thecen 
of  the  carrier,  thel-e  was  a  latent  right  in  the  plaintiff  to  stop  them  in  transitu ;  ngn^h 
hot  that  ia  in  its  nature  an  equitable  right,  though  now  grown  into  a  law;  ^J^t  ^"^^^^^^f 
the  legal  right  was,  by  the  delivery  to  the  carrier  vested  in  the  consignee,  by  ^^^  j^  ^^ 
whose  order  they  were  so  delivered.     See  1  Atk.  248;  F.  N.  B.  138.  holdenthat 

2.  Griffin  v.  Lanofield.  T.  T.  1812.  N.  P.  3.  Campb,  254.  he  might 

Goods  had  been  delivered  to  a  carrier  for  defendant,  when  he  wais  under  age.  diacbaMe 
It  appeared  that  he  had,  however,  reached  his  twenty-first  vear  prior  to  the  ^^J^*^^^^^ 
carrier's  arrival  at  the  place  where  he  lived.     It  was  contended,  in  oppositiou  ^^  ifancy. 
to  the  arguments  for  defendant,  that  the  cause  of  action  was  not  complete  un- 
til the  defendant  came  of  nge.     Sed  per  Lord  EUenborough.     The  delivery  Nor  will 
to  the  carrier  vested  the  property  in  the  defendant,  and  created  a  promise  at  the  eireiim 
thftt  time  to  pay  for  them.     He  was  then  under  age.     The  promise  made  by  ataaceof 
bim  was,  therefore,  nugatory.     The  jury  g«ve  a  verdict  for  plaintiff.  w* *i^ha? 

See  S  B.  &  P.  582.  ^   ^      ^       ^^  I   72  1 

3.   Dawes  v.  Peck.  M,  T:  1799.  K.  B,  8  T.  R.  330;  S.  C.  3  Esp  12.      jj^^ie 
In  this  case  the  counsel  for  the  plaintiff,  who  was  the  consignor  of  goods  boeWng; 
sent  by  defendant,  as  a  common  carrier,  by  whom  the  present  action  was  now 
Vol.  V.  *? 
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Wought  to  recover  their  value;  and  who,  it  appeared,  had  booked  them  at  the 
usual  place  for  booking  such  parcels*  contended  tbat  it  did  not  follow,  that  be- 
cause tbe  consignee  mii^ht  maintain  an  action  against  a  carrier  for  the  loss  of 
goods,  the  consignor  might  not  also  have  his  remedy;  that  there  was,  in  fect^ 
[  7S  ]  a  greater  privity  of  contract  between  the  consignor  and  carrier,  than  between 
the  latter  and  the  consignee;  and  that  at  ail  events  the  booking  was  paid  for 
by  the  consignor,  which  was  evidence  of  a  contract  between  him  and  the  car- 
rier; and  in  support  of  their  positions  they  cited  5  Burr.  2680;  1  T.  R.  659. 

Sedper  Cur,  Some  stress  has  been  laid  on  the  circumstance  of  the  con* 
signer  having  paid  the  carrier  for  booking  the  goods,  as  evidence  of  a  special 
contract  between  them,  in  order  to  bring  this  case  witbin  those  which  were  ci- 
ted at  the  bar;  but  that  circumstance  would  not  give  a  right  of  action  against 
the  carrier,  to  recover  damage  for  the  loss  of  tbe  goods,  if  it  appeared  that 
they  were  the  property  of  another  person;  and  here  it  is  admitted,  that  the  ac- 
tion might  have  been  brought  by  the  consignee  in  right  of  his  property  in  them. 
It  is  true,  that  in  some  special  cases  a  man  may  roiuce  himself  liable  to  either 
of  two  persons,  on  account  of  the  same  interest;  but  that  is  not  usual;  and  it 
is  more  consonant  to  the  general  principle  of  law  to  refer  all  transactions  of 
agents  to  the  principal  on  whose  account  they  were  entered  into.  Now  here 
we  consider  that  what  was  done  by  the  consignor  in  respect  of  the  booking, 
was  as  the  agent  of  tlie  consignee,  at  whose  risk  the  goods  were  sent;  and, 
generally  speaking,  the  carrier  knows  nothing  of  the  consignor,  but  only  of 
the  person  for  whom  the  goods  are  directed,  and  to  whom  he  looks  for  the  price 
of  the  carriage  upon  delivery.  The  cases  cited  proceeded  on  a  ground  quite 
distinct. from  the  present*  In  the  one  case,  the  action  brought  by  the  consig- 
nor affainst  the  carrier,  was  sustained,  because  the  consignor  was  to  be  answer- 
able tor  the  price  of  the  carriage;  he  stood,  therefore,  in  the  character  of  aa 
insurer  to  the  consignee  for  the  safe  arrival  of  the  goods;  and  the  subsequent 
case  in  Term  Reports  proceeded  on  the  same  ground. 

4.  Rex  v.  Merebit.  Lent  Ass.  1811.  2  Campb.  639. 
Or  of  his  Tijjg  ^aa  an  action  by  the  vendor  against  the  vendee,  for  the  price  of  some 
Ufy^i^j  brandy  and  rum.  When  delivered  to  the  carrier,  the  spirits  were  of  legal 
tbe  carrier  proof,  but  were  under  proof  when  delivered  to  defendant,  and  were,  therefore^ 
for  the  seized  by  the  excise.  The  carrier  was  to  be  paid  by  the  plaintiif,  which,  it 
priee  of  the  was  urged,  rendered  him  an  insurer  of  the  spirits  whilst  in  the  carrier's  hands, 
carnage^  g^j  per  Lawrence,  J.  The  mode  in  which  the  carrier  was  to  be  paid  is 
differenoe.  i«n«»aterial.     The  delivery  to  the  carrier  vested  the  property  in  the  spirits  in 

the  defendant. — Verdict  for  plaintiff. 
It u  indeed  ^'  Davis  v.  Jones.  M.  T.  1771.  K.  B.  5  Burr.  2680. 

observable.  This  was  an  action  against  a  common  carrier  for  not  delivering  goods  sent 
that  It  has  by  him;  and  the  only  questiou  was,  in  whose  name  the  action  ought  to  have 
^^j™*?  been  brought.  The  fact  was,  that  the  present  plamtiffs  were  manufacturers 
property  ia®^  ^M^>  ^^  *^®'''  ^^^c^aration  charged,  that  they  being  possessed  of  cloth,  oa 
atill  ao  far  ®^  ^^^^  ^^^  proper  goods^delivered  the  same,  to  the  defendant,  being  thecom- 
ia  the  eon  mon  carrier,  &c,  and  requested  him  to  deliver  it  safely  and  securely  for  them,  to 
I  [  73  "I  one  E.  B.  at  &c.fwhich  they  undertook  to  doTor  a  reasonable  price;  payable  and 
aijgnor  that  paid  by  the  said  plaintiff's  to  the  defendant,'  but  the  goods  were  lost  and  never 
^L^Lan  ^^Jive'od.  The  defendant  pleaded  «  not  guilty,"  and  the  plaintiffs  obtained  a 
action  v^^^ct  The  defendant's  counsel  moved  for  a  new  trial,  objecting  that.the  ac* 
against  the  t^n  ought  to  have  been  brought  in  the  name  of  the  consignee  of  the  goods,  and 
earrier  for  not  in  the  name  of  the  consignors;  for  that  the  consignors  parted  with  their 
the  loM  property  upon  their  delivering  the  goods  to  the  carrier;  and  that  no  property 
whUThl  '®«**»"®^  i°  *^®"*  ^^^  such  delivery.  Lord  Manseeld  said:  there  was  nei- 
bMomde  *J?2[ '^"^  ^^\. conscience  in  the  objection.  The  vesting  of  the  property  may 
hitM''  raa«™r  according  to  the  circumstances  of  cases;  but  it  does  not  enter  into  the 
powAila  to  present  question.  This  is  an  action  upon  the  agreement  between  the  plain- 
tbe  Mirier  tiffe  and  the  carrier.  The  plaintiffs  were  to  pay  him;  therefore  the  action  is 
ItL? of  *K.  P^P®''^y  brouflht  by  the  persons  who  agreed  with  him,  and  were  to  pav  him. 
jrrrLj!^  ^^  ^^^^«  ^'  Wilson.  E.  f,  1787.  K.  B.  1  T,  R.  659/  ' 
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«fti9Ufl^pn<  by  consignor  against  the  dafendbnt,  a  coinmon  carrier,  for  ndAiiatlie 
safbly  carrying  and  delivering  goods  for  a  certain  hire  and  reward^  idieged  to^™^  ^^^ 
be  iKiid  by  the  plaintilT,  but  which  it  waa  proved  was  to  be  paid  by  the  consign-  ^^f^  ^^ 
nee;  and  held,  that  whatever  might  be  the  contract  between  the  vendor  and  f^J^^jJ^ 
Tendee,  the  actual  agreement  for  the  carriage  was  between  the  vendor  and  qnMt  oaM, 
carrier,  the  latter  of  whom  was  by  law  liable  upon  that  agreement,  and  the  bat  these 
nile  was  made  absolute  for  setting  aside  a  nonsuit  which  had  been  recorded  ^^"^  pro 
Bgunst  the  plaintiff.     See  1  Atk.  ^48.  ceeded  on 

7.  JosxpH  V,  Knox,  H.  T.  1813.  K.  B.  3  Campb.  N.  P.  C.  321 .  S.  P.  Evans  special  a 

V,  Maklett.  M.T.  1696.  K.  B,  I  I^rd  Raym  271;  S.  C.  12  Mod.  156;gr«emeim, 

S.  C.  3  Salk.  290.  ^  do  net 

Action  affainst  a  ship  owner  for  not  carrying  goods.     The  bill  of  lading  «l*- general 
ted  the  goMS  to  have  been  shipped  by  (he  plaintiffs  in  London,  and  that  the  principle.* 
fireigbt  was  paid  there;  Lord  Ellenborough  said — I  am  of  opinion  that  this  ac- 
tion well  fies.     There  is  a  privity  of  contract  established  between  these  par-  So  where 
ties  by  means  of  the  bill  of  lading.     To  the  plaintiffs,  therefore,  from  whom  by  any 
the  consideration  moves,  and  to  whom  the  promise  is  made,  the  defendant  is  ®^her 
liable  for  the  non-delivery  of  the  goods,     Afler  such  a  bill  of  ladio|^  has  been  ^*|!^'^*of 
signed  by  his  agent,  he  cannot  say  to  the  shippers,  they  have  no  mterest  in  contract  is 
the  gooos,  and  are  not  damnified  by  his  breach  of  the  contract.     I  think  the  created  be 
plaintiflTs  are  entitled  to  recover  the  value  of  the  goods,  and  they  will  hold  the  tweeo  the 
same  recovered  as  trustees  for  the  real^owner.  coDsigner 

8.  Sakgbnt  v.  Morris.  H.  T.  18^0.  K.  B.  3  B.  Sf  A.  277.  S^  2™*!' 

By  a  bill  of  lading,  the  captain  was  to  deliver  the  coods  for  the  consignor,  „,_  ^^ 
and  in  his  name,  to  the  consignee.     At  the  time  of  shipment  the  consignee  the  latter, 
had  no  property  in  the  goods.     The  question  which  now  occupied  the  attention    [  74  ] 
of  the  court  was,  whether  it^  appearing  that  the  consignee  had  insured  the 
goods,  and  advanced  the  prenatums  of  insurance  before  the  arrival  of  the  ship;  Even  al 
the  j>resent  action  had  been  properly  commenced  by  the  plaintiff,  the  consig-  tboa^h  the 
nee,  against  the  defendant,  the  ship-owner.     Per  Cttr.     In  the  case  of  Evans  con>>8o^ 
V.  Marlett.  (I   Lord  Raym.  271.)  this  distinction  is  taken;  if  goods  by  bill  of^^  ^* 
lading  are  consigned  to'A.,  A.  is  the  owner,  and  must  bring  the  action  against  taio  acu  in 
the  master  of  the  ship  if  they  are  lost;  but  if  the  bill  be  special  to  deliver  todicative  of 
A.  for  the  use  of  B.,  B.  ought  to  bring  the  action.     That  case  is  precisely  in  »  right  of 
point.     I  think  that  the  action  here  must  be  brought  in  the  name  of]  the  con-  pw>pwty. 
signer,  <he  contracting  party.     It  is  true,  if  the  goods  had  been  delivered  to 
lum,  that  he'*would  have  had  « lien  to  the  extent  of  any  advances  he  had  made 
for  freight  or  insurance  on  account  of  his  principal;  and  if  there  had  been  any 
deviation  so  as  to  discharge  the  underwriters,  and  the  goods  had  never  arrived, 
he  would  have  been  entitled  to  recover  against  the  consignor  for  such  ad- 
vances.    A  transfer  of  the  property  is,  however,  very  different  from  the  trans-  ^^  .^  ^^ 
fer  of  the  contract.     It  appears  to  me  that  this  action,  at  the  suit  of  the  pre-  ^^^  ^y^ 
sent  plaintiff,  is  not  maintainable.     See  1  Campb.  369 .  en  by  the 

9.  Ano5.  Sittings  before  Gould  J.  at  Maidstone,  cited  3  Esp.  115;  confirm- coort,  that 

ed  by  Lord  Kenyon  in  3  Esp-  115.  if «  wrier 

A  carrier  had  a  parcel  of  goods  delivered  to  him  to  be  carried  from  Maid-  "^^J^  ^^ 
stone  to  London.   While  the  goods  lay  at  his  warehouse,  a  person  came  ^ore,»^^^^  ^^ 
who  said  the  goods  were  his,  and  claimed  them  from  the  carrier;  the  carrier  e^QQ^i  ^e 
said,  he  could  not  deliver  them;  but  that  if  he  was  indemnified  he  would  keep  uia  the 
them,  and  not  deliver  them  according  to  order.     An  indemnity  was  ffiven,  and  Co«<l*>  •»* 
the  goods  not  being  delivered  according  to  order,  the  party,  by  whom  they  Ji"*  JIJ*^" 
were  delivered  to  the  carrier,  brought  an  action  agamst  the  earner.     Mr.  Jus-  ^^^      ^ 
tice  Gould  would  not  permit  him  to  set  up  any  question  of  property  out  of  the       ^^  p^^f 
plaintiff;  and  held,  that  he  having  received  them  from  him,  was  precluded  from  of  hia  tiUe 
questioning  his  title,  or  showing  property  in  any  other  person.  to  ihom. 

*  Where  sooda  were  delivered  to  a  carrier  at  Exeter,  to  convey  te  Falinovtb,  and  there 
deliver  them  te  an  agent,  who  was  to  forward  them  to  the  consignee  abroad;  aad  the  car- 
rier detained  the  goeda  on  the  ground  of  a  lien  agninst  the  agent  for  his  general  baUaee, 
it  waa  holden,  that  trover  miglit  be  maintained  against  the  carrier  at  the  iuit  of  the  conaig. 
nee;  Tagliabue  T.  Wynn,  Cornwall  I^nt  Aarizw,   1813;  Wood.   B.   M88.   Selw.  N.  r* 

422.  6th  edit. 
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10.  DoTTON  V.  SoLOMossoN.  M.  T.  1803.  C.  p.  3  B.  4r  p.  582.  S.  P.  Cookb 
V.  Ludlow.  H.  T,  1806.  C.  P.  2  N.  R.  119.  S.  P.  Godfrey  r.  Furzo.  T. 
T.  1733.  3  P.  Wms.  Rep.  186;  Sed  vide  Graves  v.  Child.  E.  T.  2  Ann- 
MSS.  B.  N.  P.  36;  Haynes  v.  Wood.  I68G.  id.  36.  a. 

A^sumps^  for  goods  sold  and  delivered  under  a  contract  to  paj  for  them  bj 
The  above  a  bill  at  two  months,  which  the  defendant  afterwards  refused  to  accept  until  af- 
nilee  hold  ^^^  jj,g  goods  had  arrived,  and  then  only  at  three  months.     The  writ  was  sued 
^' ^^'^  h     ^"^  before  the  bill,  if  accepted,  could  have  become  due;  and  on  that  point  it 
particalar    ^^  ^^^^  ^^^^  ^^^  action  could  not  be  commenced  before  the  expiration  of  tbe 
carrier        period  which  the  bill  had  to  run.     (Mussen  v.  Price.  4  East.  R.  147.)  And 
is  not  nam  upon  the  principal  question,  as  to  the  delivery  of  the  goods,  which  did  not  ar- 
ed  b^  the    i-jy^  yxvkiW  after  the  writ  had  been  sued  out;  Lord  Alvanley  said — ^When  thin 
'®P°"]^"®S'  point  was  first  mentioned  I  was  surprised,  for  it  appeared  to  me  to  be  a  propo- 
^         ^   sition  as  well  settled  as  any  in  the  law;  that  if  a  tradesman  order  goods  to  be 
sent  by  a  carrier,  though  he  does  not  name  any  particular  carrier,  the  moment 
the  goods  are  delivered  to  the  carrier,  it  operates  as  a  delivery  to  the  consig- 
nee; the  whole  property  immediately  vests  in  him,  he  alone  can  bring  an  ac- 
tion for  any  injury  done  to  the  goods;  and  if  any  accident  happen  to  the  goods 
it  is  at  bis  risk. 

11.  Dawes  V.  Peck.  M.  T.  1799.  K.  B.  8  T.  R.  330.  S.  P.  Groinc  v. 
Murdham.  5  M.  &  S.  189.  S.  P.  Hart  v.  Sattley.  H.  T.  1814.  C.  P.  3 
Campb.  N.  P.  C.  558.  S,  P.  Ogle  v.  Atkinson.  1  Marsh.  323;  S.  C.  5 
Taunt.  759.  S.  P.  Twining  t.  Trueman.  Guildhall.  1790.  MS.  Bui.  N. 

Mm  whero  ^^'  **  ^' 

Im  iB^  Case  by  consignor  against  a  carrier,  named  by  the  consignee  for  so  negli- 

gently carrying  spirits,  that  the  permits  expired,  and  the  goods  were  seized. 
The  Court  said — The  question  of  the  proper  person  to  maintain  the  action 
must  be  governed  by  the  consideration  in  whom  the  legal  right  was  vested,  for 
he  is  the  person  who  has  sustained  the  loiss^  and  the  proper  person  to  call  for  a 
compensation.  The  right  of  property  on  which  this  action  is  founded,  id  not 
to  fluctuate  according  to  the  choice  of  the  consignor  or  consignee,  that  either 
of  them  may  at  his  pleasure  maintain  an  action  against  the  carrier  for  the  non- 
delivery or  damage  of  the  goods;  what  was  done  by  the  consignor  in  respect 
of  the  booking,  was  as  agent  of  the  consignee,  at  whose  risk  the  goods  were 
sent.  The  legal  property  of  the  goods  was,  by  the  delivery  to  the  carrier, 
vested  in  the  consifi^iee,  and  the  action  ought  to  have  been  brought  by  him. — 
Judgment  for  the  defendant.^ 

12.  Vale  v.  Batle.  E.  T.  1775.  K.  B.  Cowp.  294. 
Although  it  Action  for  goods  sold  and  delivered,  which  the  purchaser  had  directed  to  be 
would  seem  sent  by  land  carriage  generally.  The  plaintiff  accordingly  sent  them  by  the 
"nt  had  ^"^^  conveyance  there  was  by  land  carriage,  and  the  goods  were  lost  on  the 
not  been  ^^^^'  ^\  ^*s  questioned  by  the  counsel  for  the  defendant,  whether  the  goods 
-  viewed  in  when  delivered  to  the  carrier  were  to  be  considered  as  delivered  to  defendant; 
this  light  and  Lord  MansBeld  said — It  is  as  much  as  if  the  defendant  had  mentioned  the 
■o  lateu  particular  carrier  by  name;  for  there  being  but  one  carrier,  the  plaintiff  had 
VJlV  no  choice  by  whom  to  send  them.  If  a  vendor  take  upon  himself  actually  to 
deliver  the  goods  to  the  vendee,  he  stands  to  all  risks,  but  if  the  vendee  order 
And  they  *  particular  conveyance,  the  vendor  is  excused, 
prevail  L  13-  Godfrey  v.  Furzo,  T.  T.  1733.  3  P.  Wms.  186. 

well  where  Per  Lord  Chancellor  King.  When  a  merchant  beyond  sea  consigns  goods 
gooda  are  to  a  merchant  in  London,  on  account  of  the  latter,  and  draws  bills  on  him  for 
S?*lMd"io  ?"^*^  S^^*5  though  the  money  is  not  paid,  yet  the  property  of  the  gooda  vests 
a  foreLn  *°  ^^®  merchant  in  London,  who  is  credKed  for  them,  and  consequently  they 
eoantir;      ^^^  liable  to  his  debts. 

[   le']    14.  Brown  V.  Hodgson.  H.  T.  1809.  Adjourned  sittings  in  London.  Sel.  N. 
Or  from  a  •    .     *  P.  421.  S.  C    2  Campb.  36. 

foreign  '^^  plaintiiT  had  shipped  goods  on  board  the  Mercurius,  of  w4iich  the  de- 

ccantry  to  f©ndant  was  owner,  to  be  carried  from  London  to  Tonningei^.  Hie  goods  (aa 
England,    appeared  by  an  admission  on  the  part  of  the  plaintiff)  were  ezpreaaed  in  the 
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biUs  of  ladinff  to  be  shipfred  by  order  on  acfcovni  of  He^se  and  Co.  of  Haia-  «>  where 
baig.     lie  ship  arrived  in  the  river  Eyder,  but  was  prevented  from  proceed-  ^^  «re 
iag  to  Tonaingen  by  the  commander  of  one  of  his  fnajesty's  frigates^  and  or-**°*  I^JTof 
dered  to  return  home.     After  her  return  the  captain  made  an  affidavit  thai  he  ^i^^  '^nation 
believed  the  cargo  to  be  Danish  property;  whereupon  the  goods  were  unloadr  to  another.'^ 
ed  and  delivered  over  to  the  admiralty  marshal,  and  libelled  in  the  admiralty 
court;  the  plaintiff  afterwards  recovered  them  by  a  proceeding  in  that  court. 
The  action  was  brought  to  recover  the  expences  incurred  by  the  suit  in  the  ad- 
miralty.    On  the  part  of  the  defendant  it  was  insisted  that  the  goods  being 
shipped  by  order,  and  on  account  of  Hesse  and  Co.  the  property  vested  in  them 
immediately  on  their  being  shipped  on  board  the  Mercurius;  I)awes  v,  Pecki 
and  Dutton  v.  Solomonsoa,  were  cited.    It  wi^  also  urged  that  a  recovery  by 
thejptesont  plaintiff,  could  not  protect  the  defendant  fropi  an  action  at  the  suit 
of  Hesse  and  Co.     On  the  part  of  the  plaintiff  it  was  contended  that  there 
was  a  distinction  between  the  carrying  goods  from  one  part  of  fingland  to  ano- 
ther^ and  the  transporting  them  beyond  sea;  that  after  a  delivery  of  ffoods  to  a 
carrier,  to  carry  them  from  one  part  of  England  to  another,  the  venoor  had  no 
property  in  the  goods,  but  only  a  right  of  stopping  in  transitu^  and  it  was  ad- 
mitted that  if  the  goods  were  directed  to  be  sent  by  a  carrier  without  specify- 
ing the  carrier,  the  delivery  to  the  cafrier  was  a  delivery  to  the  .vendee;  but  ur- 
ged that  in  the  case  of  goods  ^ent  abroad,  if  the  goods  arrived  safe,  they  were 
to  be  paid  for;  aliUr  if  they  do  not  arrive.     Lord  Ellenborough,  C,  J.  said — 
they  are  shipped  by  order,  on  account  of  Hesse  and  Co.     I  can  recognise  no 
property  but  tbat  recognised  by  the  bill  of  lading. — Plaintiff  nonsuited* 
15.  Craves  v.  Rider.  H.  T.  1816.  C.  P.  6  Taunt.  433.  S.  P.  Ogle  v  At- 
kinson. I  Marsh.  323;  S.  C.  5  Taunt.  759.  Botthe  oea 
The  Court  held  in  this  case  that  the  vendor  of  goods  might  so  far  abstain  *<SBor  may 
from  conferring  an  absolute  right  on  the  vendee  by  a  delivery  to  the  carrier  eoaJror© 
by  whom  they  were  to  be  conveyed  from  the  one  to  the  other,  by  qi|ali(ying  y^  i^^ 
the  delivery  so  as  to  rebut  any  inference  deducible  from  th?  general  rule  on  goods  by 
the  subject;  and  held,  that  in  the  case  before  them,  as  the  goods  delivere4  on  tmplifyiag 
board  the  vessel  by  which  they  were  to  be  transmitted  to  the  consignee  wen  •*•  deU?« 
expressed  in  the  receipt  given  to  the  lightermen,  to  be  for  and  on  account  o^*^'  77  -1 
the  shipper;  it  ^ave  the  holder  of  the  receipt  a  control  over  the  goods  until    *-        -' 
exchanged  for  the  bill  of  lading.^  A^Minaii 
16.  Button  v.  Solomonson.  M.  T.  1803.  C.  P.  3  B.  &  P.  582.            '»""«t 


Per  Lord  Alvanley.    The  only  exception  to  the  purchaser's  right  over  the  m  tettop 
goods  is,  that  the  vendor  in  case  of  the  former  becoming  insolvent  nuiy  stoptbs  g<MMNf» 
them  in  transxiu,  trantttw.  t 

17.  BocKMAN  T.  Levi.  E.  T.  18 13.  Adjourned  Sittings  at  Guildhall.  3  Campb.  JJjJJJjJJ^ 

N   P.  C.  414  .  MwaUto 

Per  Lord  Ellenborough      A  delivery  of  goods  to  a  carrier  or  wharfinger  is  oboerr«, 
sufficient  to  charge  the  purchaser;  but  be  has  a  right  to  require  that  in  making  that  in  or 
this  delivery  due  care  and  diligence  shall  be  exercised  by  the  seller.    Before  dar  to  iw 

*  The  two  last  caies  haTe  been  inaerted  oodor  this  diviaion  of  the  aobjoct;  ia  pr^er^  li^rvtolhe 
enee  to  the  fubaeqaent  part  of  thb  title  relatif e  to  Carriera  by  Water,  to  wbem«  it  may  be  ^^  ^ 
aappoeed,  ibey  are  ef  the  greatest  importance;  for  two  reaaoos;  lit.  Becaoae  they  are  il-  --.-,-,1^^^  ,, 
luatratiTe  of  tbe  extent  of  the  general  mle  propoanded  in  tbe  preceding  eaaea;  and,  2d,  ^    ^ 
becaoae  it  oinat  fireqnently  happon  that  theae  deeisiona  may  be  applieable  to  oarriera  by 
land;    aa  for  instance,  where  the  latter  intend  tp  tonffVf  gooda  from  L4>adon  to  Paris. 

t  And  the  master  of  tbe  veaael,  n|K>n  tender  of  ancba  receipt  by  a  ligbtaraiao,  ia  boaad 
to  sign  it;  and  his  refasal  to  do  so  will  not  impair  the  r^t  of  the  aeUer;  6  B,  ^  A.  S82; 
oee  Goodhart  v.  Lowe,  2  Jac.  &  Walk.  849. 

t  The  general  natnre  of  this  privilege,  and  its  efiectnpon  the  respective  rights  of  the 
Ipaities  intcveated  ia  the  goods;  the  partioalar  inataacea  in  which  the  immanity  os- 
iata,  and  the  Original  caose  of  its  being  esUblished  by  the  law  of  Engiaod;  the  maaaer  in 
which  the  stoppage  should  be  made;  and  tbe  Tariona  individaals  at  whoao  direct  or  indi- 
rect mstance  it  may  be  enforced;  the  different  causes  which  lead  to  a  determination  of  the 
transiiuti  with  a  fall  illnstration  of  those  principles  which  govern  tbe  nuliments  of,  and 
an  epitome  of  Ihe  praetice  relating  to,  the  genenri  law  of  stoppase  in  tramitu;  wall  be 
laid  down,  and  commented  upon;  in  the  sabseqnent  part  of  this  work ;  vide  post,  lit.  *  •  Stop- 
page in  TraiiaitQ/* 
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to  charge  the  purchaser  can  be  charged,  he  must  he  put  into  a  situation  to  resort  to  thd 
the  Tendee»  wharfinger  or  carrier  for  his  indenlnity.  The  vendor  must,  therefore,  adopt 
in  mn^  be  ^^^y^  plans  as  are  in  general  deemed  necessary  to  make  a  responsibility  attach 
maimer  ai  ^  ^^^  bailee.  He  must  consequently  take  a  receipt  for  the  goods  when  en- 
to  fnrniah  trusted  to  the  care  of  a  carrier,  or  procure  them  to  be  booked;  or  by  a  delive- 
the  parchaa  ry  either  to  the  bailee  or  his  agent,  for  either  the  party  himself,  or  some  one 
er  with  a  re  else  connected  with  him,  with  a  privity  of  their  being  left  at  the  carrier's  place 
medj  over  ^f  j^gort^  or  the  wharfinger's  receiving  house. 

2?rter  in  ^^'  CoTHAT  V  TuTE.  M.T.  1811.  Adjourned  Sittings  in  London.  3  Campb.  129. 
caae  of  a  The  defence  set  up  by  the  defendant  in  this  action,  which  was  for  goods  sold 
loM.  and  delivered,  and  which  had  been  sent  to '.defendant  in  consequence  of  a  let- 

Andaltho'  ter  fi'om  him,  desiring  plaintiff  to  transmit  601b.  of  cochineal  by  the.  first 
1^  wi*  ^V^  coach;  but  which, it  appeared  in  evidence,  had  been  delivered  to  a  carrier^  to 
arendor  h  ^  conveyed  by  him  to  defendant,  and  lost  on  the  road,  was,  that  the  plaintiff* 
not  boand  had  by  his  negligence  or  omission  in  not  insuring  the  goods  at  the  coach-ofiice 
to  enter  and  as  above  the  value  of  51.  deprived  the  defendant  of  his  remedy  over  against  the 
insore  the  carrier;  it  being  proved  that  there  was  a  notice  stuck  up  in  the  coach-office  to 
goods  with  (his  eirect,that  the  proprietors  would  not  be  answerable  for  any  package  above  the 
I  ^TR^r  ^^^"^  ^^^^  unless  entered  as  such,  and  paid  for  accordingly.  Lord  EHenboroagli 
bove  ^^^>  ^^^^  ^^®  point  did  not  properly  arise,  as  the  defendant  having  ordered  nx>re 
the  limited  ^^  ^  commodity  which  had  been  previously  sent  to  him,  was  bound  to  show  that 
valae,  with  the  former  quantity  had  been  insured,  from  the  establishment  of  which  fact  the 
out  inatrac  plaintiff  could  not  but  have  been  bound  to  have  pursued  the  same  plan  with 
tiona  for  reference  to  the  quantity  of  cochineal,  which  is  the  subject  of  the  issue  to  be 
that  par  ^^^^  y^y  ^y^^  jury.  But  that  as  it  was  in  practice  so  unusual  to  comply  with  these 
^f^'^'  notices,  he  should  be  inclined  to  hold,  that  the  vendor  was  not  bound  to  do  so 

Yet  it  without  express  instructions  for  that  purpose.  He  also  suggested  a  doubt  how 
wonld  ap-  ^^^  ^he  purchaser,  could  be  holden  liable  for  the  additional  expense  of  insuring, 
pear,  that  if  were  the  vendor  to  do  so  of  his  own  accord. 

the  carrier's  19.  Clarkb  v.  Hutchins.  M.  T.  1811.  K.  B.  14  East.  475. 

liability  be  This  was  an  action  for  goods  sold  and  delivered,  the  price  of  which  #as  5lL 
TimSIIa'to  a  *^®  defendant,  who  lived  at  G.,  ordered  goods  from  the  plaintiff,  who  lived  at 
certain  tarn  ^*  ^°^  ^^^  ^^°^  ^^^™  accordingly  to  a  receiving  house  of  the  ownersof  a  ves* 
the  neglect  sel  trading  for  this  purpose  between  the  two  places,  the  owners  of  which  had 
of  the  con  published  cards,  and  sufficiently  established  a  notoriety  in  the  place,  that  they 
aignor  to  in  would  not  be  answerable  for  any  package  above  5L  but  the  plaintiff  made  no 
^?  *^  a  ^P®^'*^  ^"^''3^  ^^  payment  pursuant  to  the  notice.  The  goods  in  fact  were  nev- 
bv  to  lua  ^^  delivered  to  the  defendant,  and  no  further  account  was  given  of  them,  and  he 
ncovery  a  refused  to  pay  for  them  on  the  ground  that  by  the  plaintiff's  neglect  in  not  ma- 
giinat  the  king  a  special  entry  of  them  pursuant  to  the  notice,  he  could  have  no  remedy 
consignee  over  against  the  carriers.  The  court  determined,  that  the  plaintiff  was  bound 
^*»'  *^«  ^•*-to  enter  the  goods  specially;  and  Lord  Ellenborough,  C.  J.  said — The  plain- 
proMrtlTal  ^*^^^*°^®^  ^  ^*»^  *®  ^*^®  deposited  the  goods  in  the  usual  and  ordinary  way 
legato  *  for  the  purpose  of  forwarding  them  to  the  defendant,  unless  he  took  the  usual, 
have  been  ^^  ordinary  precaution  which  the  notoriety  of  the  carriers  general  undertak- 
delivered  to  ing  required,  with  respect  to  goods  of  this  value,  to  ensure  them  a  safe  con* 
him.  veyance,  that  is,  by  making  a  special  entry  of  them. 

ao.  GoTHAT  V  TuTE.  M.  T.  1 8 1 1 .  Adjourned  Sittings  in  London.  3  Campb.  129. 

U  clear*"  '^^^  ^^^  ^^^^  *°  ^^'®  ^**®  ^^**  where  a  person  in  the  country  gives  an  or- 
tbat  if  ^th  ^®'  *^  *  tradesman  in  London  with  whom  he  has  been  in  the  habit  of  dealing, 
er  gooda  ^^  ^^^  ^^  down  more  goods  by  a  particular  coach,  and  at  the  office  of  this 
baVe  been  coach  there  is  a  notice  stuck  up,  intimating  that  the  proprietors  will  not  be 
forwarded  answerable  for  goods  above  the  value  of  5i.  unless  insured,  it  is  enough  for  the 
to  the  con  vendor  to  deliver  the  goods  ordered  at  this  office,  although  they  be  above  the 
tSTume  y*^"®  ^^^^'  ^^^^^^  insuring  them,  unless  insured  for  the  purchaser  in  former 
conveyance  instances. 

and  insured  bv  the  consignor,   he  is  boond  to  parsne  the  same  plan  with  reference  to  the 

second  cargo  ne  consigns, 

21.  Cooke  V.  Ludlow.  H.  T.  1806.  C.  P.  2  N.  R.  119. 
A.  in  London,  received  an  order  from  B.  in  Bristol,  to  send  goods  to  him 
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by  any  cooTeyance  which  would  reach  Bristol  (as  B.  lived  only  six  miles  from   [   79  ] 
thenco,}  infbrming]B.  when^hejsent  them  that  B.  might  know  when  to  expect  Bvt  if  the 
them.      A.  sent  the  goods  to  a  wharf,  from  whence  vessell  for  Bristol  sailed,  T^'^^^^^L- 
and  informed  B.,  as  he  was  told  at  the  wharf,  that  the  goods  would  come  by  jj^on  we 
the  ship  Commerce;  in  fact  the  goods  were  not  sent  on   board   the  Com- ,eribed  by 
merce,  which  happened  toTbe  fully  laden,  but  some  time  aAerwards  were  sent  the  parchia 
by  another  vessel.     B.,  after  the  arrival  of  the  Commerce  at  Bristol  withoater* 
the  goods,  f  made  no  further  inquiry  for  the  goods,  and  A.  did  not  know,  till 
after  he  had  required  payment  of  the  goods,  that  they  had  been  sent  by  anoth- 
er ship,  which  he  then  communicated  to  B.    This  was  an  action  of  ossumptti 
tor  goods  sold  and  delivered,  and  goods  bargained  and  sold,  instituted  by  A. 
against  B.;  the  court,  after  arffuroent,  determined  that  the  plaintiff  was  entit- 
led to  recover.     And  Heath,  J.  said — I  do  not  consider  the  wharfinger  as  in 
any  degree  the  agent  of  the' plaintiffs;  he  b  the  asent  of  the  defendant,   by 
whose  order  and  direction  the  goods  were  sent.     No  negligence  is  imputable 
to  the  plaintifis  in  not  inquiring  after  the  goods.     They  nad  no  notice  of  non- 
delivery until  the  time  when  they[required  payment  for  the  property  consiffned. 
Nothing  is  more  eommon  than  in  the^case  of  waggons,  where  one  is  full  to 
send  the  goods  by  the  next. 
25.  Hawkins"v.Rutt.T,T.  1793. :Sittingg  at  Guildhall.  Peake.  N.  P.  C.  ^"f."«^«» 

In  this  case  the  defendants,  who  were  charged  with  the  account  of  certain  tpeets,  the 
goods  sold  and  delivered  to  them,  contended  tnat  they  were  not  responsible,  delivery 
they  having,  in  compliance  with  plaintiff's  request,  remitted  him  bills  of  ex-7<^ill  ▼^•i^ 
change  of  sufficient  value  to  satisfy  his  demand,     fhe  plaintiff,  on  the  other '"'^•■•^''"!* 
hand,  urged  that  he  was  entitled  to  maintain  this  action,  never  having  received  {h^^i^i^ 
any  of  the  bills,  inasmuch  as  the  plaintiff  had  not  used  due  precaution  in  send-^e,  object 
ing  the  letter  containing  the  bills,  it  appearinff  that  it  had  been  delivered  to  a  to  the  eoa 
beihnan  in  the  street.     Per  Lord  Kenyon.     The  defendants  in  this  case  have  tingeneies 
not  used  due  caution;  they  ought  to  have  delivered  the  letter  at  the  GSeneral  ^^® '^ 
Post  Office  in  Lombard-street,  or  to  one  of  the  houses  authorised  by  that  of-  '^  ' 
fise  to  receive  letters  with  money,  and  not  to  a  bellman  in  the  street. 

{b  1.)  Conndered  with  rejerence  to  fhe  HaMe  rf frauds. 
Vide  po9f,  tit.  Statute  of  Frauds. 
(C)  Of  thcjr  duties  and  liabilities,     / 

1«/,  Cf  direct  liabilUies.  r  go  1 

1.  Prcvioue  to  ike  commencement  of  their  journey, 
(a  1 )  Common  carriers  must  not  refwe  to  carry  goo  d$, 

1.  Jackson  v.  Rogers.   M,  T.    1683.  K.  B.   2  Show.  327;  1  Show.  104. 

Lank  v.  Cotton.  £.  T.  1701.  K.  B.  1  Lord  Roym.  664;  S.  C.  1  Salk. 

17;  S,  C.  5  Mod.  456:  S.  C.  12  Mod.  482.   S.  C.  Carth.  487;  Hoh.  682; 

Comyn.  100.     S  P.  Aivon.  M.  T.  12  Mod.  9.  S.  P.  Morse  v.  Slue. 

H.  T.  1671.  K.  B.  1  Vent.  190.  238;  S.  C.  1  Mod.  85.  S.  C.  2  Lev. 

69;  S.  P.  B,  N.  P.  70.  S.  P.  Batson  v.  Donovan.  M.  T.  1820.  K.  B. 

4  B  4r  A.  32.  8.  P.  1  Withams.  Sanders.  312.  n.  2.  S.  P.  Boulston  v. 

Sandiper.  H.  T.  1690.  K.  B.  Skin.  279. 
This  was  a  declaration  in  an  action  on  the  case,  averring  that  the  defendant 
was  a  common  carrier  from  London  to  Lymington,  and  setting  it  forth,  as  the  ^^  is  tli#dn 
coBtom  of  England,  that  he  was  bound  to  carry  goods,  and  that  the  P**'"*\ff  J^^n  ^J^S 
brought  him  such  a  pack,  and  that  he  refused  to  carry  them,  though  offered  his  gp^^  tender 
hire.     It  was  alleged  and  proved  that  he  had  convenience  to  carry  the  same,    of  hb  hire. 
Jeflleries,  C.  J.  said — The  action  is  maintainable,  as  well  as  it  is  against  au  not  to  refuse 
ionkeeper  for  refusing  a  guest;  or  a  smith  on  the  road  who  refuses  to  shoo  any  ^ ^y 
horse,  being  tendered  satisfaction  for  the  same. — The  plaintiff  had  a  verdict,     «<><>«• 

2.  Lovjbtt.  v.  Hobbs.  T.  T,  1680.  K.  B.  2.  Show.  127.  S.  P.  Batso.s  v.  Don- 

ovan. M.  T.  1820  K.  B,  4  B.  &  A.  32  venfei^to 

Action  against  a  coach  master  for  refusal  to  carry  goods.     But  evidence  be-  carry  the 
ing  given  that  the  coach  was  full,  upon  which  ground  the  deftndant  refnsed  to  9«me, 
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take  charge  of  the  goods,  it  was  allowed  toobiirate  as  a  sufilcieut  excuse;''^  for 

if  an  ostler  refuses  a  goest,  his  house  being  full,  and.yet  the  party  says  he  will 

shift,  &c.  if  he  be  robbed,  the  ostler  is  discharged,  which  fact  being  left  to  the 

jury,  there  wad  a  verdict  fbr  defendant.     See  Ddct.  Sc  Lev.  138;  1  Bast.  604; 

[811  3.  Batson  V.  DoxVovAN.  M.  T.  18iO.  K.  B.  4  B.  §•  A.  32. 

And  holds       Per  Car.     It  has  been  laid  down  that  where  a  carrier  has  convenience  to 

himself  oat  early  goods,  he  cannot  refuse  to  take  the  goods  of  any  particular  person;  and 

to  'oo  ^      possibly  an  action  might  lie  against  him  if  he  refused  to  take  such  goods,  with- 

all  sorts  o^  out  a  Sufficient  reason  for  the  refusal.    It  would,  however,  be  a  reasonable 

goods.         excuse  for  not  carrying  goods  of  great  value,  either  if  it  appeared  that  the  car* 

rier  did  not  hold  himself  out  as  a  person  ready  to  convey  all  sorts  of  goods,  or 

that  he  had  not  convenient  means  of  conveying  with  security  such  articles. 

*  So  it  has  been  said,  ihat  a  refiual  was  reasonable,  when  it  appeared,  that  it  was  a 
time  of  pablic  commotion,  and  that  the  goods  which  the  carrier  was  desired  to  carry  were 
the  object  of  pablic  fary,  and  woald  he  attended  with  a  risk  against  which  the  carrier's 
precantion  woald  be  inadeqnate  to  secare  him;  Nichols's  Notes  to  Jones  on  Bailments, 
lOS.  e.  oitiiw  Edwards  v;  Sheitalt,  1  East.  604.  Jeremy,  p.  66.  But  Sir  W.  Jones,  in  his 
Essay  on  Bailments,  when  ezamimog  the  natore  of  the  liability  on  innholden,  says;  '*It  has 
long  been  hoiden  that  an  innkeeper  is  boand  to  restitation,  if  the  tmnks  or  parcels  of  his 
guests,  eommitted  to  him  either  personally  or  throogh  one  of  his  agents,  be  damaced  in  his 
inn,  or  stolen  oat  of  it,  by  any  person  whatever;  nor  shall  he  discnarge  himself  from  this 
responsibility  by  a  refosal  to  take  any  care  of  the  goods,  beoanse  there  are  sospected  per- 
sons in  the  bonse,  for  whose  eondnct  he  cannot  be  answerable.  It  is  otherwise,  indeed, 
if  he  riefose  admission  lo  a  trayeller  becaoeo  he  really  has  no  room  for  him,  and  the  trav- 
eller nevertheless  insist  npon^  entering*  and- place  his  baggage  in  a  chamber  without  the 
keeper's  consent.*'  Upon  what  groand,  therefore^  it  may  be  asked,  has  a  common  carri- 
er of  goods  the  privilege  of  refasinc  to  incur  the  osoal  responsibility  nnder  circnmstances 
of  more  than  ordinary  peril,  when  it  is  clear  that  an  innkeeper  has  never  been  considered 
entitled  to  each  immanity?  The  fonadntion  of  their  common  law  liabiltty  is  the  same;  the 
risks  we  have  seppeeed  they  may  ran  in  the  above  c  ases  are  not  of  a  natore  dissimilar,  so 
as  to  Uy  the  foandation  in  the  one  case  for  a  rnle  diesiffiilar  to  the  other.  The  means 
they  may  employ  to  avert  and  gnard  themselves  against  any  detrimental  cooseqaences  are 
not  only  of  a-fcin,  bat  are  decidedly  in  favoar  of  carriers  of  goods;  as  they  may,  in  all  ca- 
ses, make  a  special  acceptance  of  the  goods,  and  gaard  against  any  particalar  hazards; 
and  as  the  pablic  notiees  th^  have  assnmed  to  themselves  the  right  of  issning  to  the  world 
as  indicatory  of  their  iatentton  not  to  inenr  the  extent  of  liability  the  common  law  wonld 
otherwise  ooject  them  to,  and  which  have,  of  late  years,  been  sanctioned  by  the  approba- 
^on  of  the  conrts,  confer  apon  them  the  power  of  relieving  themselves  from  any  respon- 
sibility occasioned  by  those  extraordinary  dangers  to  which  valuable  property  in  their  ens- 
tody  miffht  be  exposed,  unless  the  reward  and  compensation  was  sufficient  to  remunerate 
them.  These  advantages  the  innkeeper  ia-d^prived  of;  and  still  it  has  been  stated,  that 
the  carrier  is  entitled  to  refuse  to  undertake  tlfn  charge  of  the  goods  teodered  to  him  for 
conveyance.  It  is  with  deference,  however,  submitt^,  that  he  could  not,  upon  a  tender 
of  his  reward,  avail  himself  of  the  privilege  of  becoming  such  bailee  merely  as  caprice 
might. suggest,  or  avarice  dictate.  And  besides,  viewing  what  has  been  just  said  as  sanc- 
tioned by  principle,  it  ehonld  be  remembered,  that  in  practice  it  would  be  impossible  to 
lay  down  a  definite  rule,  of  which  the  public  might  be  apprised,  if  the  deduction  from  the 
ca»e  of  Edwards  v.  Sberratt  be  correctly  stated,  as  it  woald  rest  with  the  carriers  to  pre- 
scribe to  themselves  under  what  particular  circnmstances  they  would  incur  any  risk  ft  all, 
even  though  thev  might  be  indemnified  in  proportion  to  the  hazard  they  incurred,  as  in 
other  cases;  and  the  name  of  common  camera  wouM  only  exist  in  the  appellation.  In- 
deed, it  has  been  regretted  by  some,  and  perhaps  justly,  that  the  ancient  and  inflexible 
rules  of  the  common  law,  which  were  mncn  more  strict  and  uniform  ^han  thooe  at  present 
either  adopted  or  sanctioned  by  the  courts,  should  have  been  departed  from,  and  fcarriera 
allowed  to  engraft  upon  the  original  system  any  restriction  upon  their  general  responsibili- 
t}'.  But  the  conrts  felt  this,  that  however  just  and  reasonable  it  might  be  that  the  carrier 
should  insure  the  goods  at  all  events,  without  which  there  could  be  no  public  security,  it 
was  equally  reasonable  that  he  should,  in  oases  of  extntordinary  risk,  have  the  power 
.  of  contracting  upon  extraordinary  terms.  Although,  therefore,  as  will  be  hereafter  observ- 
ed, a  fhvourahle  ear  has  been  lent  to  the  establishment  of  public  notices  and  speeial  aocep* 
tances  as  safeguards  to  the  interests  of  carriers;  and  although  the  courts  have  invnriably 
Interfered  where  any  oircnmstanees  of  a  fraudulent  nature  appeared;  >et  it  will 
be  seen  that  the  privilege  is  fmngfat  with  some  disadvantagee;  that  the  being  allowed  to 
make  special  contracts  in  some  Jqstifiable  oases  has  induced  them  to  encroach  upon  the  un- 
doubted rights  of  the  pubKc;  and  that  oarrierB,  insteod  of  being  what  they  were  originally 
intended,  useful  and  laithful  subsidiaries  to  public  commerce,  have  proved,  in  some  instant 
ces,  only  i^rbitnuy  extortioners,  and  suoeessfol  evadeis  of  the  common  law  policy 
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3.   SubseqwrU  to  ihz  commenctineni  of  Ihiir  journey.  A,  carrier's 

(a  I )  Of  their  obligation  to  carry  safety,     {b  2)  In  general  liability  to 

1 .  FoawARD  V.  PiTTARD.  M,  T.  1785.  K.  B.  I  T.  R.  27.  S.  P.  Hob.   18.    S.  f^»Tf>;«*f« 

P.  Dale  v.  Hall.  M.  T.  1750.  K.  B.  1  Wils.  282.  S.  P.Coggsv.  ^kr- baiTed  t" 
NARD.  T.  T.  1703.  K.  B.  2  Lord  Raym.  918.  S.  P.  Hoh.  131  •,  S.  C,  I  him  arim 
Wils.  28 1 .  out  of  th« 

Case  against  a  common  carrier  for  not  safely  carrying  and  delivering  goods.  ^V***®"  ^^ 
The  goods  were  hops,  burnt  whilst  in  a  booth  under  the  defendant's  care;  and  fcV*t?*"u 
although  the  fire  began  100  yards  distant,  and  without  any  negligence  whatev-e§  io  all  cat 
er  being  proved  in  the  defendant,  it  was  held^  that  there  were  events  for  which  e«  ofloaa, 
the  carrier  is  liable,  independent  of  his  contract;  a  further  degree  of  responsi-onleas  occa 
bilky  by  the  custom  of  the  realm;  for  by  the  common  law  he  is  in  the  nature  •»®n«d  by 
of  an  insurer;  and  as  the  fire  arose  from  some  acl  of  man,  the  carrier  is  liable  q^^^    f 
in  this  case,  inasmuch  as  he  is  liable  for  inevitable  accident.     See  Lord  Raym.  ly^^  Kinc'a 
^64;  Sir.  128;  Burr.  2300.  2827.  enemicS 

2.  Tflt  v.  Morrice.  E.  T  1698.  K  B.  Carth.  485.  S.  P.  1  Ld.  Raym.  646; 

5  Mod.  455.  S.  P.  Comyns.  100;  12  Mod.   482,    Gibbon  v.  Patnton.  Another rea 
E.  T.  1669.  K.  B.  4  Burr.  2299.  ion  upon 

Case  against  a  carrier  for  the  loss  of  two  bags,  said  to  contain  200/,  where-  T^JJm^  ***?* 
on  a  per  centage  had  been  charged  for  the  carriage  and  extraordinary  risk  to  f^^^J^  ^ 
that  amount  only.     The  court  held,  that  the  carrier  should  answer  for  no  more,  in  raapect 
because  bis  particular  undertaking  extended  no  farther,  and  his  reward  was  of  the  ear 
only  9i|oadthat  sum;  that  it  was  the  reward  that  made  the  carrier  answerable;  m^'*'  ^^ 
and  since  the  plainti  Ts  had  taken  that  course  to  defraud  the  carrier  of  his  re-^"^^> 
ward,  tbey  had  thereby  barred  themselves  of  that  remedy  which  was  founded 
only  on  the  reward.     See  Co.  Litt.  89.  4  Co,  84;  Owen.  57.  8  Co.  84;  Rol. 
Ab.  2  12;  2.  id.  367.  Rol.  Rep.  79;  Bulst.  280 j    Sid.  36;  Mod.  85;  Moor 
462;  Palm.  532;  Str.  128;  Ld.  Ravm.  948. 

3,  Lane  v.  Cotton.  E!  T.  1699.  K.  B.  1  Salk.  143,  .  . 

Per  Holt,  C,  J.  A  carrier  is  liable  in  respect  of  his  reward,  and  not  of  the  A  j     A 
hundred's  being  answerable  over  to  him;  for  the  hundred  is  liable  by  the  sta-  canie°he  * 
tute  of  WineheBter,  but  he  was  so  at  common  law;  and  the  reason  why  robbe-  baa  a  rem« 
ry  did  not   excuse  him  was,  because  it  might  be  by  consent  and  combination,  dy  over  a 
carried  on  in  such  a  manner,  that  no  proof  could  be  had  of  it,  to  the  great  de- «*»»«*  *he 
triment  of  the  public.  handrcd.t 

4.  Forward  v.  Pittard.  M.  T.  1785  K.  B.  1  T.  R.  27.  S.  P.  RicHARt)sox 

▼.  Sewall  2  Smith.  Rep.  205.  S.  P.  1  Vent.  190.  238;  Sir  T.  Raym.  220; 

S.  C.  1  Mod.  85,  S.  P.  Batson  v.  Donovan.  M.  T.  18^0.  K.  B.  4  B.  ^ 

A.  35.  S.  P.  Thorogood  v.  Marsh.  H.  T.  1819.  C.  P.  1  Gow.  N.  P.  C.  .        .     . 

105;  2  Chit.  Rep.   1.  fl»S'look«3 

Per  Lord  Mansfield.     It  appears  from  all  the  cases  for  100  years  back,  that  upon  m  aa 
there  are  events  for  which  the  carrier  is  liable,  independent  of  his  contract,  inaarer. 

*  Itis  Tery  remarkable,  that  in  the  system  of  the  Hindoo  lawn,  the  liability  of  the  carri- 
er ia  precisely  similar  in  eflfect  to  the  common  law  of  England;  see  Colebrook't  Hindoo 
Law.  It  seems  probable,. ihat  the  costom  relating  to  carriers  took  its  origin  from  the  civil 
law  of  bailments;  thiv  species  of  bailment  being  there  defined  **  contratiut  quo  aliquid 
gratuito  gerendum  eommittitur  aeeipitur.^*  Vinn.  in  Com.  Jostinian,  lib.  8.  tit.  27, 
684.  A  similar  meaning  seems  to  have  been  attached  to|it  by  Bracton,  lib.  8.  100;  see  1  Lord 
Raym.  919.  It  is  pleasing,  says  Sir  William  Jones,  in  his  Essay  on  the  Law  of  BailmenU 
(p.  114;)  to  remark  bis  similarity,  or  rather  identity,' of  those  conclnsions  which  pare  un- 
biassed reason,  in  nil  ages  and  nations,  seldom  fails  to  draw  in  sQch  judicial  inquiries  as 
are  not  fettered  and  manacled  by  positive  institution;  and  although  the  rules  of  the  '^undits 
cooceming  sacteaaion  to  property,  the  punishment  of  offences,  and  the  ceremonies  of 
religion,  are  widely  different  from  ours,  yet  in  the  great  system  of  contracts,  and  the  com- 
mon inten:oarse  between  man  and  man,  the  Poo  tee  of  the  Indians  and  the  Digest  of  the 
Romans  are  by  no  means  dissimilar;  See  Grotins  De  Jure  Belli  et  Pacitf,  lib.  2.  cap.  12.  a. 
13.  and  Robertson's  Disquisition  on  India,  App.  247.  254. 

t  Hence  it  will  be  seen,  from  a  subsequent  part  of  this  title,  to  have  been  the  practice 
of  the  Conrt,  in  cases  where  the  valne  of  the  goodis  delivered  to  the  carrier  has  been  frau- 
dntently  concealed,  or  misrepresented,  to  relieve  hirn,  upon  the  ground  that  such  fraud 
and  concealment  annnlled  his  contract,  inasmuch  as  his  warranty  and  insurance  were  in 
respect  of  the  reward,  which  could  not  be,  in  such  cases  proportioned  to  the  risk. 
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By  tbe  natnre  ofhia  engagement  be  is  liable  (or  all  due  care  sod  diligence; 
and  for  any  negligence  be  is  suable  on  bis  contract.  But  tbere  is  a  furtber 
degree  of  responsibility  by  the  costom  of  the  realm,  that  is,  by  the  common 
law;  a  carrier  is  in  tbe  nature  of  an  insurer. 

5.  BuDDLE  V.  WcLsov.  T.  T.  1795.  K.  B.  6  T.  R369.  S.  P.  Dulev.  Hall. 
M.  T.  1750.  K.  B.  1  Wils.  ^282.  S.  P.  Boron  v.  Sandford.  T.  T.  1688. 
K.  B.  Carth.  58;  S.  C.  3  Lev.  268.  S.  C.  3  Mod.  321 ;  S.  C,  2  Salk.  440; 
PouRLE  V.  Layton.  M.  T*  1806.  C.  P.  2  N.  R  365.  Hambli  v.Trott4H. 
T,  1776.  K.  B.  Cowp.  375;  contra,  Govett  v.Radvidge.  M.  T.  1802.  K.B. 
3  East.  63,  Parry  v.  Hanwick  and  Holdwin,  and  Ibbetscn,  cited  6,  T. 
BatthetaiY  R.  371.  Dickon  v.  Clifton.  M.  T.  1776.  C.  P.  2  Wils  319;  S.  C.  5 
has,  in  all        j^^d,  92.  n. 

^isnixed         '^^  "^  action  against  a  carrier  in  case^  on  the  custom  of  tbe  realm^  for  not 
tbeeziB       safely  carrying  goods,  tbe  defendant,  after  a  general  imparlance,  pleaded  in 
tence  of »  abatement^  tbat  bi»  partners  ought  abo  to  have  been  joined.     General  demur- 
con  rer  and  joinder.    Tbe  Conrt  expressed  a  strong  opinion  that  sucb  a  pleamieht 
*'^fll  1  snpported  if  pleaded  in  time,  tbe  cause   of  action  arising,  as  Lord  Holt 
I  ^^  J     said,  quasi  ex  contractu;,  but  they  ordered  tbe  case  to  stand  ever.     Lord  Ken- 
yon  afterwards  said,  tbey  were  clearly  of  opinion  tbat  tbe  plea  in  abatemenl^ 
was  bad,  because  pleaded  after  a  general  imparlance;  but  tbat  it  migbt  bave 
been  supported  if  it  bad  been  pleaded  in  proper  time;  and  bislorsbip  referred 
to  Mr.  X    Denntson's  opinion  in  1  VVik.  282.  wbo  said,  tbat  the  declaration 
upon  tbe  custom  of  tbe  realm  was  the  same  in  effect  with  (he  declaration  bc-- 
fore  tbe  Court,  (which  was  that  tlie  defendant  undertook,  in  consideration  o£ 
so  much  nooney,  to  carry  tbe  plaintift'^s  goods  from  one  port  to  another;)  andr 
that  in  the  old  forms  it  was,  tbat  the  defendant  stucepUs  Sfc»  which  showed  tha% 
il  wasexcon/rcrc/tf. — Judgment  of  rspcndcat  wsltr. 
„.  e:  BfecK  V.  Evans.  M.  T.  1812.  K,  B.  16  East.  244. 
•ibility  be       '^^^  ^8S  an  action  on  the  case  against  the  defendants,  as  common  carriec9> 
iof  tbere     for  so  negligently  carrying  a  cask  of  brandy  that  the  greater  part  was  lost.    It 
fore  found  appeared  that  thd  waggoner  was- informed  of  the  cask  leaking,  but  nevep 
ed  not  only  took  any  step  to  prevent  it,  although  he  stopped  several  hours  at  Birmingham 
on  the  par  i^q^  other  places,  and  only  took  tl^  cask>ot}i  whei^he  Itad  other  parcels  to  de- 
tm-eofbie  ^^^®'*-     "®  principal  ground  of  defence  was,  a  notice  limiting  the  carrier^ 
contract,     responsibility  to  5/  ;  and  Lord  Ellcnborough,  C.  J.  said-  if  goods  are  confi- 
but  govern  ded  to  a  carrier,  and  it  is  proved  that  he  has  miscondt^cted  himself  in  not  per- 
ed  by  prin   forming  a  duty,  which,  by  his  servant,  he  was  bound  to  pcrfoim,  that  is  such  a? 
ciplee  of    misfeasance,  a»  if  the  goods  thereby  become  damaged,  his  notice  will  not  pro- 
P«bl;;«^«'»tect  him  from. 

oi\be  one  '^^  ^^ON  v.  Mills.  T.  T,  1804.  K.  B.  5  East.  427. 

hand,  fia  JhaumpsU  against  a  lighterman  for  the  amount  of  damage  done  to  yam  by 
ble  incase  leekage*  the  defendants  by  public  notice  declared  tbat  tbey  would  not  be  ans* 
of  an  ex  werable  for  any  damage,  unless  arising  from  the  want  of  ordinary  care  in  tba- 
prese.  master  or  mariners,  and  then  only  as  far  as  10  per  cent.     The  Gourt,  avoiding 

OriiiiDtied  **^®  question  as  to  the  validity  of  the  notice,  held,  that  the  circumstances  of  tho 
breach  of    ^^®  did  not  bring  the  plainlilT's  loss  within  such  agreement;  fi>r  in  every  con^ 
contract;     ^ract  (or  carnage  of  goods  for  hire,  it  is  a  term  of  tbe  contract  on  tbe  part  of 
the  carrier  or  lighterman,  that  his  vessel  is  fit  and  tight  for  the  purpose  or  ein^ 
ployment  for  which  he  oflers  and  holds  it  forth  to  the  public.     It  is  the  very 
foundation  and  immediate  substratum  of  the  contract  that  it  is  so;  tbe  law  pre- 
sumes a  promise  to  that  effect  on  the  part  of  the  cartier,   without  any  actual 
proof;  and  every  reason  of  sound  policy  and  public  convenience  requires  it* 
should  be  so. 
8Bcbaeiio|8.  Amus  V*  Stevens.  M.  T.  1718.  K.  B.  I  Slra.  128.  S.  P.  Lyon  v.  MiLi^.. 
providincr  T.  T.  1814.  K.  B.  5  East.  428;  S.  C.    1  Smith.  Rep.  41S. 

naMf^^  The  plaintiff  put  goods  on  board  the  defendant's  hoy,  who  was  a  common 
the  convey  carrier.     Coming  through  the  bridge,  by  a  sudden  gust  of  wind,  the  hoy  sunk , 

"^  Whilst  it  haa  at  the  same  time  declared  the  obligation  of  the  carrier  to  be  a  public 
duty,  by  allowing  the  plaintiff  to  vary  the  form  of  his  action  according  to  tbe  circomstan- 
qOs  of  the  case,  and  for  tho  greater  con;renience  of  tbe  party  injared.     The  permitting  him 
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and  the  goods  were  spoiled.     The  plaiatil  insisted  that  the  defendant  should  aoce  oftbo 
bo'liable^  It  being  his  carelessness  in  going  through  at  such  a  time;  and  of^er^V^^'*  (hnt 
ed  some  evidence,  that  if  the  hoy  had  been  in  good  order,  it  would  not  have  ^  ^'^^  ?'!|^ 
sunk  with  the  stroke  il  received  j  and  from  thence  inferred  the  defendant  ans-    | '^^"^^ 
werable  lor  all  accidents,  which  would  not  have  happened  to  the  goods  in  case  i^pf^i^ 
they  had  been  put  into  a  better  hoy.     But  the  chief  justice  held  the  defendant  ga^h  m 
not  answerable,  the  damage  being  occasioned  by  the  act  of  God;  for  though  would 
Uie  defendant  ousht  not  to  have  ventured  to  slioot  the  bridge,  if  the  general  witboat 
bent  of  the  weather  had  bee.i  tempestuous;  yet  this  being  only  a  sudden  gust  ^,  ^^^*^ 
of  wind,  had  entirely  diflered  the  case;  and  observed,  that  no  carrier  was  oblig-      .^^ 
ed  to  have  a  new  carriage  for  every  journey;  it  was  sufficient  if  he  provided  ^|^nn 
one  wluch,  without  any  extraordinary  accident  (such  as  this  was.)  would  pro-^  joar 
babW  perform  the  journey.  ^  neyO 

9.  Tmb  Proprietors  OF  thk- Trent  Navigation  v.  Wood.  E.  T.  1784.3 

Esp.  Nisi  Prius  C.  1^27.  S.  P.  Dale  v.  Hall.  M.  T.  1750.  K.  B.  I  Wils. 

282.  S.  P.  CoGfls  V.  Berxard  T.  T.  1703.  K.  B.  2  Lord  Raym.  909.    * 

The  proprietors  of  the  Trent  Navigation  Company  undertook  to  carry  goods  ^d  on  tha 
from  Hull  to  Gainsborough;  and  the  vessel  on  board  which  the  goods  ^^i^<  ^^^^'wi^'J^r 
sunk  in  the  river  Humber,  by  driving  against  an  anchor  in  the  river,  and  thej^^Mtsri 
goods  were  in  consequence  considerably  damaged.     The  carrier  was  holden  sing  from 
responsible  for  the  loss,  notwithstanding  it  was  objected  that  the  accident  was  accident; 
occasioned  by  the  negligence  of  persons  on  board  a  barge  in  the  river,  in  not 
lumng  tlieir  buoy  out  to  mark  the  place  where  the  anchor  lay.     Ashurst,  J. 
observed — the  general  rule  is,  that  the  carrier  is  liable  in  everv  instance,  ex- 
cept ^r  accidents  happening  by  the  act  of  God,  or  the  king's  enemies;  but 
another  rule  is  now  attempted  to  be  set  up,  which  is,  that  the  carrier  ought  not 
to  be  piable  where  negligence  is  imputable  to  him;  but  no  case  has  been  cited 
4o  prove  this  doctrine;  and  I  think  that  good  policy  and  convenience  require 
the  rule  to  be  adhered  to,  which  has  hitherto  prevailed .     It  will  naturaHy  lead 
to  make  carriers  more  carefiil  in  general     If  this  sort  of  negligence  were  to 
excuse  the  carrier,  when  he  finds  that  an  accident  had  happened  to  goods  from 
ike  nuaconduct  of  a  third  person,  he  would  give  himself  no  farther  trouble 
about  the  recovery  of  them;  nor  do  I  think  that  in  this  case  the  carrier  is  en- 
tirely free  from  every  imputation  of  negligence;  his  not  seeing  the  buoy 
ought  to  have  put  him  upon  inquiring  more  minutely  about  the  anchor. 
10.  Forward  v.  Pittabd.  M.  T,  1775,  fe.  B.  1  T.  R.  27. 

Inthb  action,  which  was  brought  against  defendant,  as  a  common  carrier  of^^  *1 

foods,  which  had  been  delivered  by  the  plaintiff  to  his  care,  and  whioh  had  ^^^"4^  r** 
een  consumed  by  a  fire,  which  broke  out  in  a  booth  contiguous  to  the  p^s^®  th(7soodi 
in  which  the  goods  were  deposited,  the  jury  found  a  verdict  for  the  plamtifiT,  ^^re  Am 
•ubject  to  the  opinion  of  the  Court;  in  which  they  stated  that  the  fire,  and  con-  troyed 
sequent  destruction  of  the  property,  took  place  without  any  actual  negligence  wUhmit 
in  the  defendant.     The  Court,  viewing  the  carrier  in  the  nature  of  an  inmnrery  ""J  ^"•^ 
and  as,  therefore,  responsible  by  the  common  law,  even  where  he  mi^ht  have   I  J.^  I 
used  all  due  care  and  diligence,  afterwards  gave  judgment  for  the  plaintiff.       ^^tjudt^ 

See  22  Ass.  41 ;  Justin,  lib,  3.   15.  s.  2.  3.  4.  tit.  35.  a.  5;  Doctor  and  Sin-f^^^^.^ 
dent,  dial.  2.  c.  38.  p.  270. 
II.  BARCLAY  v.  Heyguin.  E.  T.  1783.  K.  B.  Cited  I  T.  R.  33.  S.  P.  Coogs 

V.  Bbrnard.  T.  T,  1703.  K.  B.  2  Lord  Raym.  909;  S.  C.  Com.  133;  S. 

a  Salk.  26;  3  id.  II;  S.  C.  Holt.  13;  S.  C.  3  Lord  Raym.  163.  S.  P.    1 

Wils.  281. 

This  was  an  action  against  a  piaster  of  a  ship,  to  recover  the  value  of  some  Asfryn  ir 
goods  put  pn  boiard  his  ship  in  order  to  be  catried  to  St.  Sebastian.    It  was  reristibld 
M|oved  that  the  ship  was  broken  into  by  an  irresistible  force  in  the  river  ">"^^* 
Thames,  and  the  goods  stolen;  yet  the  defendant  was  held  answerable. 

See  2  Lord  Raym.  264;  Str.  128;  Bur.  2300. 2827. 

to  be  charged  in  contract  as  well  as  in  tort,  w  founded  on  a  clear  principle  of  mataal  eipii-' 
ty»  that  there  should  be  a  consideration  adequate  to  the  risk  on  the  one  side,  and  due  pre- 
c^vtioa  and  diligence  exerted  on  the  other. 
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Or  any  o 
other 


means 

whatsoev 

er; 


Bnch  09 
robbery. 

[87] 
Or  fire. 


12.  In  the  case  of  all  bailees,  where  no  specific  agreement  has  been  enter- 
ed into,  the  acceptance  of  a  reward  would  only  render  them  responsible  for  or- 
dinary negligence  (see  an<f ,  vol.  iii.  tit  Bailment,  in  which  the  degrees  of  res- 
ponsibility of  different  bailees  for  hire,  in  general,  are  fully  inquired  into.) 
But  as  in  the  case  of  carriers,  this  decree  of  responsibility  would  not  be  suffi- 
cient to  protect  the  public  interests  from  the  fraud  of  a  class  of  persons  who 
are  not  entitled  to  extraordinary  confidence,  and  are  exposed  to  great  tempta- 
tions to  be  fraudulent,  with  little  chance  of  discovery;  the  common  law  to  pre- 
vent collusion  betwc  en  carriers  and  robbers  considerably  enlarged  their  liabi- 
lity: (even  in  some  cases  beyond  what  those  principles  would  appear  (o  war- 
rant; see  1  T.  R.  32.)  and  established,  that  he  was  liable  for  events  which 
were  independent  of  his  contract,  and  for  all  losses  arising  from  any  means 
whatsoever^  except  occasioned  by  the  act  of  God,  or  of  the  king's  enemies. 
13.  WooDLEiFE  V.  CuRTEis.  1  Roll .  Abr,  2.  (C)  pi.  4;  1  Inst.  89.  a.  Bar- 
ker V,  Warren.  M.  T.  1677.  C.  P.  2  Mod.  271.  S.  P.  Forward  v. 
PiTTARD.  M.  T.  1785.  K.  B.  1  T.  R.  27.  S.  P.  Lane  v.  Cotton.  E.  T. 
I6'99.  K.  B.  1  Salk.  143.  C.  P.  Coggs  v.  Bernard.  T.  T.  1703.  K.  B. 
1  Ld,  Raym.  909;  S.  C.  reported  in  other  books,  vide  ante;  S,  C.  Dale 
v.  Hall.  M.  T.  1760.  K.  B.  1  Wils.  181.  S.  P,  I  Gcw.  116. 
In  this  case  it  was  resolved,  that  if  a  common  carrier  be  robbed  of  the  ^oods 
delivered  to  him,  he  shall  answer  for  the  value  of  them, /or  he  h^th  his  hire,* 
and  thereby  implicitly  undertaketh  for  their  safe  delivery;  see  9  Ed.  4.  pf,  40. 
14.  Forward  v.  Pittard.  M.  T.  1785.  K.  B*  1  T.  R.  27. 
This  was  an  action  of  assumpsit  against  the  defendant,  as  a  common  carrier , 
for  not  safely  carrying  and  delivering  the  plaintiff's  goods.  A  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  of  King^s  Bench,  on 
the  f  llowing  case.  "The  defendant  was  a  common  carrier  from  London  to 
Shaftesbury.  That  on  Thursday,  the  14th  of  Oct.  1784,  the  plaintiff  deliver- 
ed to  him,  on  Meyh-ll,  12  pockets  of  hopSj  to  be  carried  by  him  to  Andover, 
and  to  be  by  him  forwarded  to  Shaftesbury  by  his  public  road  ^nggon,  vrhich 
travels  from  London  through  Andover  to  Sha^c&bury.  That  by  the  course  of 
travelling,  such  waggon  was  not  to  leave  Andover  till  the  Saturday  evening 
following.  That  in  the  night  of  the  following  day  af\er  the  delivery  of  the 
hops,  a  nre  broke  out  in  a  booth  at  the  distance  of  100  yards  from  the  booth  in 
which  the  defendant  had  deposited  the  hops,  which  burnt  for  some  time  with 
unextinguishable  violence,  and  during  that  time  communicated  itself  to  the 
said  booth  in  which  the  de  fendant  had  deposited  the  hops,  and  entirely,  con- 
sumed them,  without  any  actual  negligence  in  the  defendant.  That  the  fire 
was  not  occasioned  by  lightning. "  The  general  question  which  was  agitated 
was,  whether  a  carrier  was  liable  for  the  loss  of  goods  occasioned  by  fire,  with- 
out any  negligence  in  him  or  his  servants.  Lord  Mansfield,  C,  J,  delivered 
the  unanimous  opinion  of  the  Court,  that  the  carrier  was  liable. 

See  Co.  Litt.  62.  a  b;  Doctor  and  Student,  dial.  2.  c.  38.  p.  270;  Justini- 
an, lib.  3.  15.  s.  2.  3.  4.  tit.  35.  s.  6;  Sir  W.  Jones,  180;  22  Ass.  41;  1  Roll. 
Abr.  10.  pi.  12;  Bro.  tit.  Action  sur  le  Case,  78;  Palm.  548;  Winch.  26;  43 
Ed.  3.  S3;  Cleik's  Ass.  99;  Mod.  Ent.  95;  Bro.  Red.  101. 

(6  2)   When  it  terminates . 
1.  Thomas  v.  Day.  H.  T.  1803.  K.  B.  4  Esp.  262. 

In  this  case,  which  was  an  action  against  a  warehouseman  for  damage  done 

rie?!  obli  *o  two  packs  of  linen  by  the  cords  breaking,  whilst  being  lifted  from  the  car- 
gation  to  man's  cart,  Lord  EUenborough  said:  until  the  goods  were  dehvered  to  the 
cany  safo  warehouseman,  the  carman  was  to  be  considered  as  the  agent  of  the  person 
ieeateen  ^^^^^^  ^^^^y  but  when  the  warehouseman  took  them  into'his  own  hands,  the 
attachaT^m  °^*^™®"^  ^.®  *PP'*®^  ^^^  tackle  to  them,  from  that  moment  the  carman's  liabiU- 
medi.itely    *y  determined — the  damaged   packs,  being  lifted  by  the  crane,  were  in  his 


The  car 


upon 
very. 


deli 


The  trne  ground  of  thia  decision  is  not  the  reward  or  hire,  bat  the  public  employment 
exercised  by  the  carrier,  and  the  danger  of  bis  combining  with  robbers,  to  the  infinite  in- 
jury of  commorce  and  extreme  inconrenience  of  aocietj.  The  reward  or  hire  makes  the 
carrier  liable  indeed  for  ordinary  force,  but  cannot  extend  to  irresiatible  violence;  see  Jonea's 
Lew  of  Bailments,  102. 
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pt^ssession;  and  although  the  defendant  offered  the  use  of  slings,  which  the 
carman  declined,  that  will  not  exempt  the  warehouseman;  he  ought  to  have  It  therefoi* 
insiflted  on  the  carman's  using  them,  and  if  he  refused,  to  have  repudiated  the  follow*  m 
goods^  and  refused  to  accept  them.     I  think  he  is  Hahle  for  the  loss  in  point  of  ^  oocMas 
law.     See  Cobban  v.  Downe,  5  Esp.  N.  P.  R.  43.  rocrdnty 

2.  Wardell  v.  Mourilltan.  M.  T.  1798.  K.  B.  2  Esp.  693.  that  it  can 

Case  lor  not  delivering,  according  to  plaintiff 's  direction,  an  anchor  sent  only  tenni 
by  defendant's  hoy,  but  by  him  left  with  the  wharfinger  (at  the  quay  where  >^te  when 
the  hoy  usually  discharged  her  carffo,)  who  had  paid  the  defendant  the  freight  ^^l^^  1^. 
and  given  him  a  receipt  for  the  goods  delivered;  and  although  it  was  proved  that  ^^|f^  |||'™ 
by  the  custom  the  hoymen  never  trouble  themselves  about  the  goods  afler  de-   f  88    1 
hvery  at  the  wharf  (except  in  cases  of  ffour,)  it  was  held  that  such  custom  did  charge  be 
not  discharge  the  hoyman  from  his  implied  undertaking  to  deliver  the  goods  ondertook 
according  to  the  direction.     The  delivery  to  the  wharfinger  was  not  a  delive-  ^T  the  deli 
ry  according  to  the  direction.  very  to  the 

3.  HrnE  v   the  Trent  Navigatio.vn  Companv.  M.   T.  1793.  K.  B.  5  T.  ^^^■•^''••' 

R.  389.  S.  P.  1  Price.  328  .  ^^^^^  j. 

Defendants  were  common  carriers  from  A.  to  B.     The  goods  were  lodged  rectly; 

in  a  warehouse  at  B.  belonging  to  C.  D.,  and  there  consumed  by  an  acciden- 

Ptal  fire  the  same  night.     Distinct  charges  were  made  for  the  carriage  and 

V    i   warehouse  room,  the  latter  of  which  defendants  received  as  agents  for  CD., 

A/    and  without  any  share  of  the  profits^  and  also  for  cartage  from  C.  D.'s  ware- 

\     house  to  pluntiff's  warehouse  at  B    The  defendants  had  formerly  delivered  the 

goods  in  their  own  cart^  but  had  latterly,  with  the  plaintiff's  knowledge,  allowed 

U     the  bookeepers  to  receive  any  profits  accruing  from  such  occupation.     Defen- 

\    dants  were  held  liable,  as  the  goods  remained  in  their  custody,  as  carriers,  the 

^    whole  time,  which  was  not  affected  by  the  arrangement  with  the  bookeeper. 

t^  The  charge  for  wharfage  and  cartage,  which  the  plaintiffs  were  compelled  to 

\  pay  before  defendants  would  agree  to  deliver  the  goods,  was  considered  as 

decisive  to  show  that  in  this  case  the  liability  of  defendants  continued  until  the 

goods  were  delivered. 

4.  Garside  V.  THE  Trent  and  Mersey  Navigation  Company.  E.  T.  1792. 

K.  B.  4T.R.  681. 
Defendants  undertook  to  carry  goods  from  Stockport  to  Manchester,  and  to  Or  indirect 
forward  them  thence  to  Stockport.     The  property  was  destroyed  by  an  acci-  Ij-* 
dental  fire,  whilst  in  the  defendant's  warehouses  at  Manchester,  where  the 
goods  were  to  have  been  deposited  until  an  opportunity  offered  of  forwarding 
them,  not  for  the  convenience  of  the  carrier  but  of  the  owner  of  the  goods; 
•nd  it  was  held,  that  as  they  were  only  common  carriers  to  Manchester,  and 
the  delivery  not  being  to  be  made  there,  the  responsibility  of  the  defendants, 
as  carriers,  ceased  as  soon  as  the  goods  were  safely  deposited  at  Manchester; 
their  subsequent  charge  became  merely  that  of  warehousemen,  which  could  ?°V^  ^J^^ 
not  be  coupled  with  that  of  carriers;  and    not  being  guilty  of  latches,  fl^^f®  ter  noticed' 
could  be  no  pretence  to  make  the  defendants  liable  for  such  an  accident.  doubts 

6.  It  has  been  frequently  made  a  question  in  our  courts,  as  will  be  noticed  in  have  been 
a  subsequent  part  of  this  work,  whether  a  carrier  is  bound  to  deliver  as  well  as  entertained 
carry  goods.     The  universal  feeling  manifested  by  the  public  has  always  been,    I  ®^  ] 
that  it  would  be  of  the  most  essential  service  to  the  community  where  it  estab-  whether  a 
lishcd  that  a  carrier's  obligation  to  camj  steely  d\d  not  terminate,  until  tbe^*^''^Y.^ 
goods  were  carried  to  their  place  of  destination,  as  many  frauds  may  be  prac-  ^n  ^i^,^ 

*  Carriers  are  often   ncceasarily  obliged  to  connect  diflferent  modes  of  convejance  for  to  deliver 
goods  by  land  or  water.     Where  in  such  cases  goods  are  transferred  from  the  original  con-  the  goods 
tractmg  carrier,  his  Uabilitj  continaes,  if  soch  transfer  is  only  accessary  to  the  discharge  of  at  the  con 
his  own  duty,  or  the  terms  of  hi^  own  contract;  and  all  intermediale  persons  employed  signee's 
aro  only  regarded  as  his  agents,  as  porters,    wharfingers,  warehouse  keepers,  &c.  and  in  house, 
that  case  his  liability  continaes   until  the  goods  are  actually  delivered  but  where  his  own 
undertaking  or  duty  is  complete  and  ended,  and  the  goods  have  passed  according  to  the  di- 
rection oat  of  his  hands,  the  owner  must  look  to  soch  third  person  for  a  duo  diicharge  of 
all  the  jdntiee  incident  to  their  reUtive  situation,  as  in  the  cases  of  intermediate  independent 
carriers  •r  shippeis,  receivers,  wharfingers,  &c.  on  delivery  of  the  goods  to  whom  the  con- 
tract on  the  part  of  the  original  carrier  is  entirely  deteimined. 
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tised  in  the  delivery  as  well  as  in  the  carriage  of  them.  Nevertbeleas  the 
Courts  have,  until  lately,  deemed  in  a  question  of  such  an  indefinite  cast,  that 
they  have  generally  refrained  from  expressing  a  decided  opinion  as  to  the  car- 
rier's common  law  liability  in  that  respect,  whenever  they  were  not  called 
upon  from  the  exact  terms  of  the  case  before  them,  to  come  to  a  conclosion  up- 
on the  broad  and  general  position.  And  although  there  are  high  authorities  to 
show  that  the  delivery  is  a  component  part  of  the  carrier's  duty,  as  a  bailee  of 
goods,  the  cases  themselves  must  be  referred  to  for  a  complete  elucidation  of 
the  question,  vide  po«<,  p.  126. 

6.  Golden  v.  Manning.  T,T.  1773.  C.  P.  3  Wib.  439;  S.  C.  2  Bl.  916.  S, 
P.  Hyde  v.  the  Trent  ani>  Mersey  Navigation  Company.  M.  T? 
I793.K.  B.  5T.  R.  389. 
Where,  Case  against  the  defendants  as  coounon  carriers,  for  nor  carrying  and  deli^ 

-^k*^^'  '^  vering  two  pieces  of  silk  from  B.  to  the  use  of  the  plaintiff,  at  the  bouse  of 
ral  com%^ ^'  ^'  ^^  I^D^on,  and  another  count  on  a  special  agreement  to  cany  and lieli- 
of  his  trade  ^^^  ^^®  ^^  ^^  safely  and  securely  in  a  reasonable  time,  and  neglecting  so 
to  deli?er    to  do.     Plea  to  the  first  count,  not  guilty,  to  the  laet  non  asiumptii,    Ghi  trial 
goods,  »  de  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  this  case.    The 
liTery  will  defendants  being  common  carriers  from  B.  to  L.  received  a  box  containing  two 
to  t^eemf '^^^^  ^^  ^^*  directed  to  J.  S.  which  came  to  their  warehouse  in  L.  with  no  * 
pletion  of  l^S^^^®  directions  upon  it,  where  it  renuiined  for  a  year;  at  the  end  of  which, 
his  engage  the  plaintiff  and  J.  S..  settling  their  accounts,  discovered  the  mistake  of  thie  ^ 
ment.         box  having  been  sent  by  the  coach,  and  never  delivered.  The  plaintiff  went  to 
the  warehouse,  and  found  the  box  and  a  letter  of  advke  from  the  plaintiff  B. 
to  X  S,  together  with  the  silks  therein.     But  the  silks  had  received  damage  to 
the  amount  of  29/.  14«.  wherefore  the  plaintiff  refused  to  take  the  box,  and  the 
defendants  refused  to  make  satisfaction  for  the.  loss.     The  defendants  never 
gave  any  intelligence  of  the  arrival  of  the  box,  &ough  the  name  of  J.   S. 
(and  no  more)  appeared  in  their  way  b&l,  and  his  name  and  place  of  abode, 
were  inserted  in  a  printed  directory,  kept  in  the  defendant's  warehouse;  the 
defendants  kept  a  porter  at  a  stated  salary,  to  carry  out  goods  which  come  by 
their  coach,  and  received  the  porterage  to  their  own  us^.     Gould,  J.  (absente 
De  Grey,  C.  J,)  said— 'there  is  no  occasion  to  enter,  as  has  been  done  at  the 
bar,  into  the  general  question  of  the  duty  of  common  carriers  being  bound  to 
deliver,  as  well  as  carry  the  goods.     But  this  case  depends  on  its  own  special 
circumstances.     The  defendants  certainly  must  be  understood  to  have  con- 
tracted to  carry  these  goods  on  the  same  terms,  and  in  the  same  manner  they 
carried  other  people's.     And  it  appears  that  their  general  course  of  trade  was 
to  deliver  goods  at  the  houses  to  which  they  were  directed,  that  they  received 
a  premium,  and  kept  a  servant  for  that  special  purpose.     This  box  came  di- 
[  90  ]   rected  to  their  warehouse  at  B.     That  the  direction  was  afterwards  defeced, 
was  owing  to  their  own  neglect.    They  had  {«  S,'s  name  in  their  way  bill,  and 
might  have  found  him  out  by  their  directory.    Therefore  here  is  a  great  and 
palpable  negligence  on  the  part  of  the  defendants,  who,  whether  bound  to  de- 
liver or  not  by  the  general  duty  of  carriers,  had  undertaken  so  to  do  by  their 
genera]  course  of  trade;  and  indeed  I  think  that  all  carriers  are  bound  to  give 
notice  of  the  arrival  of  goods,  to  the  persons  to  whom  they  are  consigned, 
whether  boond  to  deliver  or  not.     Blackstone  and  Nares,  Js.  were  of  the 
sfime  opinion  on  the  circumstances  of  this  case,  but  avoiding  entering  into  the 
general  question.— Pos/eo to  the  plaintiff. 

7.  Catlet  V,  WiNTRiNOH^M.  T.  T.  1792.  K.  B.  Peake.  N.  P.  C.  202. 
Bueh  nsage  I^ord  Kenyon  in  this  case  gave  efiect  to  the  custom  of  the  river  Thames,  by 
of  tnde«  or  which  it  was  contended  by  the  plaintiff,  that  the  master  of  a  vessel  was  bound 
eaj  other  to  guard  goods  loaded  into  a  lighter  sent  for  them  by  the  contigneey  until  the 
coltwn  be  ^^^^''^S  ^^  complete;  and  could  not  discharge  himself  from  that  obligation  by 
ing  aiways^®^^'"^^^^  %^^®'^"^^°  ^®  ^^^  °ot  sufficient  hands  onboard  to  take  care  of 
considered  them;  and  said— the  custom  of  the  river  must  undoubtedly  govern  the  par- 
bindisg,'  ties.  There  might  have  been  a  special  contract  limiting  the  defendant's  duty, 
but  he  could  not  do  that  by  any  act  of  his  own  without  the  consent  of  the  other 
party. 
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8.  Wardell  v.  MouRiLLYAN.   M.  T.  1798.  K.  B.  2  Esp.  693.  Provided  it 

In  this  case  the  question  of  how  far  the  liability  of  hoymen  extends  after  ^^  >^ntaal 
they  have  delivered  the  goods  at  the  wharf  to  which  they  ply,  was  brought  be-  ^  bowd, 
lore  a  jary  at  nisi  prim.  It  appeared  that  goods  had  been  delivered  to  defen- 
dant on  board  his  hoy  directed  to  A.  B. ;  that  he  was  known  to  ply  to  a  parti- 
cular wharf^  and  that  he  delivered  such  goods  at  the  wharf;  after  which  they 
were  lost.  It  was  contendc^d  that  the  delivery  at  the  wharf  did  not  discharge 
defendant,  and  that  his  liability  did  not  end  till  he  had  delivered  them  accord- 
ing to  the  direction.  Witnesses  were  called  on  behalf  of  defendant  to  esta- 
blish a  custom,  not  to  deliver.  One  of  then^  swore  that  except  in  the  case  of 
flour,  the  hoymen  never  concerned  themselves  about  goods  after  they  had  de- 
livered them  at  the  wharf  which  they  frequented;  that  in  general  the  whar- 
fingers paid  the  freight,  and  gave  the  hoyman  a  receipt  for  the  goods  deliver- 
ed. Lord  Keny on  left  it  to  the  jury  to  say  what  was  the  custom;  and  they 
found  a  verdict  for  defendant. 

9.  Atklvson  v*  Graham.  E.  T.  \B^26.  C.  P.  M.  S. 
This  was  an  action  which  had  been  tried  at  the  preceding  assizes,  where  a  y^^,^  ^^^ 
verdict  had  been  found  for  the  plaintiff.  A  motion  was  made  for  a  rule  to  show  at  the  place 
cause  why  the  verdict  should  not  be  set  aside  on  the  ground  of  its  being  con-  of  delive 
trary  to  evidence,  and  of  a  misdirection  of  the  judge.     The  question  was  o?K' 
importance,  involving  the  point,  whether  a  carrier  of  goods  by  water,  for  in- 
stance a  master  or  owner  of  a  vessel,  was  to  be  put  to  the  ejtpense  of  taking 
(he  goods  out  of  the  vessel,  or  whether  the  consignee  was  ^to  be  at  such 
cost.     The  immediate  question  arose  on  the  carrying  of  goods  from  Hull  toi 
Wakefield;  and  at  the  trial  it  was  contended  that  at  some  particular  places  in 
the  county  of  York,  the  expense  by  custom  was  thrown  upon  the  master,  but    i  ^^    1 
it  was  not  shown  that  the  particular  custom  prevailed  at  Wakefield.      And  it 
was  further  urged,  that  the  goods  were  shipped  under  a  general  law,  and  that 
the  bill  oC  lading  being  in  the  usual  private  form,  bound  the  parties  to  deliver 
the  goods  out  of  the  ship.     The  learned  counsel  contended,  that.it  was  not 
sufficient  to  show  a  custom  at  a  particular  place,  it  should  have  been  shown 
that  it  waa  the  custom  at  the  partictHar  port  of  delivery,  to  wit,  \¥akefield. — • 
Rule  nisi  granted. 

10.  In  re  Webb  and  oTHEas.  T.  T.  1818.  C.  P.  2  Moore.  500. 
A«  B.  C.  and  D.  being  in  partnership  as  carriers,  entered  into  an  agreement 
with  S.  and  Co.  to  carry  goods  for  thenr  from  London  to  Frome,  where  ^^^7 Qeni\  HaM 
should  be  deposited  in  the  warehouse  of  A    the  resident  partner,  till  S,  and  n^y  ^^  ^^^ 
Co.  should  be  ready  to  receive  them  into  their  own.     The  goods  having  been  ^er.  6?eti 
ibrwarded,  were,  aAer  they  had  been  deposited  in  A.'s  warehouse,  destroyed  where  iu 
there  by  fire.     The  Court  held,  that  the  liability  of  A.  B.  C.  and  D.,  as  cat-f^^  ^^ 
ners,  ceased  on  the  arrival  of  the  goods  at  Frome,  and  that  when  they  ^•"^irt^ma?  be 
deposited  in  A.'s  warehouse,  they  could  only  be  considered  as  warehousemen,  aiwavB  li 
observing — when  the  goods  arrived  at  their  place  of  destination,  the  liability  mited  by  a 
of  A.  and  Co,  as  carriers,  ceased;  and,  by  the  terms  of  the  agreement,  Frome  special  con 
was  to  be  the  place  of  destination.     It  was  also  agreed,  for  the  accoramoda-  ^"^^^ j^  ^.^ 
tionof  all  parties,  that  the  goods  should  remain  in  the  warehouses  of  A.  and  ^  ^^^ 
Go.  till  S.  andCa    Were  ready  to  receive  them  into  their  own;  the  former,  ^|^j^  ^l>  ^^ 
therefore,  did  not  retain  them  there  as  carriers,  bnt  as  Warehousemen;  and  it  carrier's  ob 
an  action  had  been  brought  against  them  in  tlieir  latter  capacity,  i  think  they  Iig«itionwiII 
would  not  have  been  liable  for  the  loss  in  question,  as  they  would,  in  that  case,  be  govero- 
have  been  only  bound  to  take  the  same  care  of  the  goods  as    if  they  had  ®^  ^ 
their  own  property. 

11.  Stbo.no  V,  Natally.  E.  T.  1804.   C.  P.   1   N.   R.  16.  Hyde  v.  The 
Trent  and  Mersey  Navigation  Company.  M.  T.  1793.  K.  B.  5  T.  R 
397.  S.  P.  Catley  a.  Wittrixgham.  T.  T.  1792.  K.  B.  Peake.  N.  P. 
C.  150.  Gosling  v.  Higgins.  T.  T.  1808.  K.  B.  I  Canipb.  459.  S.  P.  1  .    .-    , 

wiis.281.  il:„t'." 

Buller,  J.  in  making  observations  on  the  general  liability  to  deliver  goods  at  t,ui  of  lad 
the  place  to  which  they  are  directed,  said^ — it  does  not  appear  to  me  that  the  ing. 
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So  where  a  difficulties  suggested  respecting  foreign  ships  exist.  When  goods  are  hto  ught 
consignee  \^^xe  from  foreign  countries,  they  are  brought  under  a  bill  of  ladiog,  which  is 
ware£»ase  "^^^^^7  ^^  undertaking  to  carry  from  port  to  port.  A  ship  trading  from  one 
of  his  own  P^^^  ^^  another,  has  not  the  means  of  carrying  the  goods  on  land;  and,  accor- 
directs  the  ding  to  the  established  course  of  trade,  a  delivery  on  the  usual  wharf  is  such 
carrier  to    a  delivery  as  will  discharge  the  carrier. 

letihem  re  lo.  Richardson  v-  Goss.  E  T.  1802.  C.  P.  3  B.  &  P.  127.  Scott  v.  Petit. 
mam  m  his  rp  j   jgQg  jj,  47^.  DiXON  v.  Baldwex.  E.  T.  1804.  K.  B.  3  East.  181 . 

r^ndl  Ro^E  V.  PicKFORD.  H.  T.  1817,  C.  R  1  Moore  526. 

the  consig  In  this  case  Mr.  J.  Chambre  said,  that  he  was  strongly  inclined  to  think, 
nee  re  that  if  a  man  were  in  the  habit  of  using  the  warehouse  of  a  wharfinger  as  his 
[  92  ]  own,  and  make  it  the  repository  of  his  goods,  and  dispose  of  them  there,  that 
movestbem  the  journey  of  a  carrier,  in  whose  custody  they  w^ere  temporarily  placed,  would 
^"■°*^^5**®be  at  an  end  when  the  goods  arrived  at  such  warehouse, 
liabtlity  (^  *)  ^^^^  Umiled*     (o  3)  By  special  acceptance. 

ceases  00  J-  Titchburnk  v.  White.  H.  T.  1723.  K.  B.  1  Str.  145. 

the  arrival  Per  King,  C.  J.  If  a  box  is  delivered  generally  to  a  carrier,  and  he  ac- 
of  thegoods  cepts  it  he  is  answerable,  though  the  party  does  not  tell  him  there  is  money  in 
^*  *''®  J^*8  it.  But  if  the  carrier  asks,  and  the  other  says  no,  or  if  he  accepts  it  condi- 
goo  <>*<^®- tionally,  provided  there  is  no  money  in  it,  in  either  of  these  cases  I  hold  the 

A  ....:^*  •-  carrier  is  not  liable. 
A  earner  is 

not  in  gene     *  'I'he  manner  in  which  carriers  have  of  late  jears  engraAed  npon  their  common  law  li- 
ra] ezemp    ability,  those  rules  and  limits  restrictive  of  the  extent  to  which  they  were  originally  consi- 
ted  from  a    dered  liable,  has  been  already  slightly  noticed.     Anciently  the  carrier  nsed  to  confine  his 
ny  liability  responsibility  by  means  of  a  special  acceptance  of  the  goods  in  those  cases,  wherein    it 
accrning      might  be  inconsistent  with  the  respectiTe  situation  of  the  two  contractin|(  partiev,  to  under- 
from  the      take  the  care  of  them  open  the  general  terms,  on  account  of  the  peculiar  risk  of  carrying 
loss  of         the  goods  at  all,  or  the  creat  value  of  them,  which  might  expose  them  to  more  imminent 
goodd,  the    danger  of  losing  them  than  by  the  usual  amount  of  average  carriage  they  would  bo  soffi- 
quality  and  cieutly  protected  against.  It  has  of  late  becii,  however,  the  custom  to  effect  the  same  end  by 
value  of      means  of  a  general  notice,  intimating  to  the  public  the  footing  upon  which  the  carrier  con- 
which   had  eants  to  take  charge  of  the  goods,  and  if  the  notice  is  brought  home  to  the  knowledge  of 
not  been     tbo  employer,  it  will  be  considered  as.equivalent  to  a  special  acceptance.     It  may  not  be 
'  specified  t3  therefore  here  inappropriate  to  endeavor  to  discover  upon  what  grounds  thb  part  of  our  law 
him  when    ^^  originally  founded,  the  reasons  for  the  ancient  practice  having  been  departed  from,  and 
delivered,    the  view  the  Courts  have  taken  of  the  propriety   of  upholding  those  recent  innovations. 
The  common  law  liability  of  the  carrier  was  simple  in  its  maxims,  and  altboogb  in  some 
cases  harsh  and  opprsssive  upon  an  individual,  was  founded  on  the  strongest  principles  of 
publie  expediency,  and  afforded  the  best  rules,  because  the  more  easy  to  be  comprehend- 
ed by  the  public.     The  one  party  was  thereby  defended   against  all  positive  undertakings 
bottomed  in  frcud,  and  tbo  other  secured  against  the  consequences  of  direct  negligence  or 
equivocal  honesty.      A   variety   of  cases  has,  however,   established,  that   restricticns  of 
the  kind  stated  in  the  text  are  binding*  npon  tho  public,  and  shows  (he  mode  in  which  the 
Courts  have  given  effect  to  such  limitations.     The  reason  which  is  generally  assigned  why 
they  are  tolerated,  and  indeed  the  onlyjground  npon  which  they  ca&be  supported,  is,  that  Che 
carrier  vvlio  obtains  a  small  reward  only  for  the  carriage  of  goods,  should  not  be  held  lia- 
ble to  aJurge  amount,'  and  although  it  was  at  one  time  holden  in  the  constiuction  of  gene- 
ral notices  that  such  exemptions  did  not  apply  to  goods  of  a  largo  bulk  and  known  quality, 
where  the  value  must  be  obvious,  and  that  such  notices,  therefore,  though  in  their  terms 
made  to  extend  to  any  goods  of  what   nature  or  kind  soevor,  could  not  be  indefivite,  but 
Most  be  construed  with  reference  to  the  subject  matter  and  to  oases  where  the  carrier  bad 
no  monns  of  knowing  what  was  the  nature  of  goods  committed  to  his   custody  although 
also  a  loss  arising  from  the  personal  default  of  tbo  carrier  is  not  within  the  scope  of  such 
notice,  which  was  meant  to  exempt  the  carrier  from  losses  by  accident  or  chance;  and  al* 
though  a  carrier  is  liable  to  carry  every  thing  that  is  brought  to  him  for  a  reasonable  do m, 
to  be  paid  for  the  same  carnage,  and  cannot  extort  wbot  he  pleases;  yet  as  there  are  but 
a  few  parcels,  &c.  in  comparison,  of  a  value  below  the  limit  which  carriers)  have  fixedi  as 
tli'j  extent  of  their  responsibility,  it  will  appear  that,  except  in  their  being  compellable  to 
take  the  charge  of  goods  as  public  servants,  and  the  form  of  action  against  them  ground- 
ed on^uch  a  relation  which  an  injured  party  has  it  still  in  bis  power  to  adopt  according  to 
circumstances,  no  part  of  the  secaritiea  or  easy  remedies  contemplated  by  the  ancient  com- 
mon law  at  present  remains  wherever  the  value  of  the  goods  falls  wfihin  the  effect  of  these 
noMces.     In  whatever  manner,  nevertheless,  it  might  have  been  questioned,  bow  far  the 
courts  of  judicature  would  have  consulted  the  best  interest  of  our  commercial  situation,  by 
giving  full  effect  to  the  severity  of  those  obligations  which  our  ancestors  thought  fit  to  es- 
tablisli;  such  a  question  at  the  present  day  becomes  almost  useless  and  futile;  for,  consi- 
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2.  BatsovN  v.  Donovan.  M.  T.  182d.  K.  B.  4  B.  &  A.31.  [  93  ^ 

Per  Holrojd,  J.     Persons  delivering  goods  to  a  carrier  are  not  bound  to  It  tx^ing  hk 
•pecify  their  qualitj  or  value.     It  is  the  carrier's  duty  to  make  inquiry  if  he  <^<y  i^ ,^ 
either  wishes  to  have  a  reward  proportionate  to  tbeir  value,  or  to  know  wbe-^®®°^^' "® 
thertkey  are  goodiof  that  quality  for  which  he  hais  a  sufficiently  secure  con-^^'^  '"J 
veyance.  *  ,j  ^1^^ 

3,  Morse  v.  Slue.  H.  T,  1671.  K.  B.  1  Vent.  190,  238;  S.  C.  3  Keb.  72.  tune; 
11^  35;  S.  C.  2  Lev.  69;  S.  C.  Rd.  220;  1   Sid.  3iS;  8  Mod.  178;  IJ 
id.  135;  12  id. 6.  472.  432;  2  Lord  Raym.  918;  Cowp.7G2.  Andmakea 

A  persoa  brought  a  box  to  a  carrier,  in  which  there  was  a  large  sum  of  mo-  'P^<^^^  &« 
aey,  who  demanded  of  the  owner  what  was  in  it;  he  answered,  it  was  filled  J^^y*^^'/. 
with  sUks  mnd  such  like  goods'of  mean  value;  upon  which  the  carrier  took  it,  mpoafibiu 
aitkd  was  robbed.     The  Court  held  that  he  was  liable.     But  if  thc^  carrier  had  tj; 
told  the  owner  that  it  was  a  dangerous  time,  and  if  there  was  money,  in  it,  he 
durst  noC  take  charge  of  it;  add  the  owner  had  answered  as  before;  this  mat- 
ter would  have  excused  the  carrier.     See  Molloy.  209.  230. 239 ;  1  Rol.  Abr.  Which  eai 
2;  1  Sra.  145;  4  B.  &  A.31;  4  Bttrr.  2301;  Aleyn.  93;  B.  N.  P.  71.  a.;»o«nlw« 
I  M.  &  S.  261 :  5  B.  &  A.  343.  been  cowi 

4.  Harris  v.  Packwood.  M.  T.  1810.  C.  V.  3  Taunt.  271.  ^ifh  6T  * 

The  liabdit J  of  a  carrier  who  had  limited  his  responsibility,  coming  before  tim  juttift 
Ite  Qotirt,  Mansfield,  C  J.  said— in  looking  iuto  the  books  we  find  the  special  able; 
acce]^aiice  much  older  than  I  had  supposed  it  to  be.     And  it  leads  to  great  ^^  |,^ 
frauds,  for  on  account  of  the  number  of  persons  al'^ays.  attending  about  these  been  of  lata 
open  wi^gon  yards  and  offices,  every  perpon  standing  around  ia  apprized  that  yean  given 
this  or  that  parcel  contains  watches  or  jewels  to  the  amount  of  many  hundred   [  94  ] 
pounds;  this  is  a  great  inconvenience,  but  however  inconvenient  it  is,  it  ae^msraeet  to  by 
that  from  the  days  of  Aleyn  down  to  this  hour,  the  cases  have  again  and  again  i^*  j[*^ 
decided,  that  the  liability  of  the  carrier  may  be  so  restrained.  eflniMniJ 

(6  3)  By  public  Tiotices.     (a  4)  (Of  thew  nature  in  general,  .  wS^^bj 

1.  The  particular  limitations  various  carriers  have  at  diflerent  periods  cho-wbkh  the 
aen  to  aabject  the  public  to  the  observance  of,  will  be  noticed  in  a  subsequent  carrier  nuCk 
^viston  of  this  title,  pos/,  p.  96,  where  the  construction  the  courts  have  put"^  ^^^  1^ 
upon  the  terms  used  in  tfaeila,  will  be  examined.  ^«iL!!iL%«' 

2.  Mavino  v.  Todd.  T.  T.  181$,  Guildhall.  1  Stark..  N.  P.  C.  73.  a  nSL^ 

It  appeared  that  the  defendant  was  a  wiiarfinger  and  lighterman. . .  Certain  .ud,  Valets 
goods  had  been  accidenOy  destroyed  by  fire  on  aia  premises,  which  oughtj  it^hCbredand 
was  contended  by  the  plaintit^*,  to  have  been  safely  shipped  to  him,  in  compli-  P*f^/^^  *^ . 
ance  with  an  undertaking  by  defendant  to  that  effeet.     The  defence  set  up  ^'^'''Sv* 
was,  (hat  the  defendants  had  so  limited  their  responsibility,  that  it  did  pot  ^^c-^      ^^ 
tend  to  a  loss  by  fire.     And  although  it  was  ^ubsiitted  that  the  defendants  i^^  ^.^^ 
could  not  exclude  their  responsibility  altogether,  as  that  was  going  further  exelades  ' 
than  had  been  A>ne  in  tfa[e  case  pf  carriers  who  had  only  limited  their  respon-  tbe  risk  of 
aibiUty  to  a  certaku  amount.     Lord  Ellenborough  said-rSince  they  can  limit  any  Iom 
it  to  a  particular  sum,  I  think  they  may  exclude  it  altogether,  and  that  they  J^^*J^ 
may  aajy  we  will  have  nothing  to  do  with  fire.  1^ 

deriog  tbe  length  of  time  daring  which»  and  tbe  extent  to  wh1c)i,  tbe  prabtiee  of  loakiiy  ticvUr  aesi 
tseh  special  acceptances  of  goods  ibr  carriage  by   land  and  water  hai  prevailed  in  thu  dental  oe 
cosntry»  nnder  toe  obeerYation  and  allowaace  of  oonrta  of  jiwtioe,  and  witb  tbe  eanetion  cnrrenee  al 
Sad  oonnteoance  alio  of  tbe  legialatare  itself  (wbieb  is  known  to  have  rejected  a  bill  brooght  together, 
in  for  the  purpose  of  narrowing  tbe  carrier's  responsibility  in  certain  oaMs,  on  tbe  gronnd 
af  each  a  mesisare  being  nnnecessary,  inasinncb  as  tbe  earrien  were  deensed  folly  eomp^ 
tent  to  Unit  their  own  responsibility  in  all  cases  by  special  contract,)  considering  also  that 
there  is  no  case  to  be  met  with  ia  tbe  books  in  whiek  the  right  of  a  carrier  tbns  to  limit, 
by  special  contract,  hia  own  responsibility,  has  ever  been  I^  ezpresa  decision  denied,  tho 
iwht  cannot  be  negatived,  however  liable  to  abase  and  predactive  of  inconvenience.   Tbo 
Imislatare,  if  they  think  fit,  are  the  only  parties  to  apply  a  remedy.    Tbe  exemptions  of 
carriers  by  reason  of  notices  of  this  sort  has,  however  been  carried  to  its  utmost  extent, 
and  the  prwent  disposition  of  our  coorta  is  to  cnitaU  it.    By  referring  to  fbe  oases  as  abnd* 
fiid  above,  the  pecaUar  nstaie  of  the  rselriotions  whicdi  baa  been  imposed  in  puticalarea- 
Ses  may  be  ibily  ascertained,  which  resdius  it  nnnecessary  tb  enter  into  a  fidl  detail  of 
fbam  in  this  note. 

Vol.  V.  9 
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The  Upl'p  '  (hA)  €j  ihtxr  kgaliiy. 

%y  ef  tiieer  j   l^on  r.  MiLlbs.  T.  T.  1804.  K.  B.  5  East,  428. 

ibe  90111^9  ^"  ^^'*  ^^®®  ^*  ^*®  argued,  that  a  notice  gi^en  by  the  defendant,  wKofwas'a 
9f  i^^pi^g  common  carrier,  limtting  hi»  responstbtlity ,  was  illegal,  being  calculated  to 
them,  has  exempt  him  from  a  liability  cast  on  him  by  law.  At  the  close  of  the  argument 
been  fre  the  Court  intimated  an  opinion  that  in  the  determination  of  that  case^  it  might, 
qaentlj  perhaps,  not  be  necessary  to  enter  into  a  constderation  of  the  general  ques* 
quertioned.  j^jj^  ^g  to  the  validity  of  these  notices  in  point  of  law,  and  to  what  extent,  and 
Andal  upon  what  principles  they  might  be  supportable.  And  they  were  ultimately  of 
tbonghtheirQpiQjoi^^  that  admitting  the  notice  given  by  the  defendant  to  hm  valid,  the  cir- 
tbn'haB  curostances  stated  did  not  bring  the  plaintiff's  toss-  within  such  agreement, 
been  lament  Down  v.  Tbomowt.  T.  T.  1814.  Sittings  at  Westminster.  4  Camp.  N.  F, 
ted  both  by  C.  41 . 

the jjodges       Per  £ord  Ellenborough.     I  am  very  sorry,  for  tbe  convenience  of  trade; 

««f  the        i}^i  carriers  have  been  allowed  to  limit  their  common  hiw  responsibility,  and 

r^Q<i  1    some  legislative  measure  upon  the  subject  wilFsoon  become  necessary.     But 

Jr    ,    J    I  feel  myself  bound  by  the  decision  that  sucb  notice»in  cases  where  ihey  ap-« 

H^^^        ply  constitute  a  special  contract  between  the  parties. 

3.  Lawesv.  KermoTde.  HI  T.  18f8.  C.  P.  8  Taunt.  146. 
AniC^at       Per  Cur,     The  doctrine  of  carriers  exen^pting  themselves  from  liability  by ' 
men  Pleaa  notice  has  been  carried  much  too  fsr.     It  ie  to  be  lamented  that  it  should  eveir 
have  been  introduced  into  Westminster  Half. 

4.  Nicholson  V.  WiLLAR.  M.  T.   ^804.  K.  R  5  East.  507;  S.  C  2  Simthi 

Rep.  r07. 
Yet  tbey         ThtB  was  an  action  against  a  carrier  for  the  Foss  of  goods.     A  special   no-^ 
""■*..  A^ice  restrictive  of  the  defendant's  liability,  was  given  in  evidence,  of^  which  th* 
QMMi  es  an  P^aiAtifl^vas  proved  to  have  had  notice.     A  verdict  was  found,  subject  to  th» 
eacfoftofani  opinion  of  the  court.     Upon  the  case  being-  brought  before  them,  it  was  con^ 
entopoa  %be  tended  on-the  part  of  the  plarntiH',  that  such  a  special  acceptance  of  goods  by 
coQiHoo      a  common 'carrier,  as  was  contained  in  the  defendant's  notice,  was  contrary  to 
law  of  thfr  1^^  policy  of  the  common  law,  which  has  made  common  carriers  responsible  to^ 
tkra  to1b!e     ^^  indefinite  extent,  for  losses  not  occasioned  by  the  only  excepted  causes  oT 
impiigned,   lo^^y  viz.  "  the  act  of  God  and  the  King's  enemies.'^     But  Lord  £llenbor- 
ougb)  C.  J.  said,  that  considering  the  length  of  time  during  which  such  notices 
h'ad  been  in  use,  and  the  extent  and  uaiversatity  in  which  the  practice  of  mak- 
ing such  special  acceptances  of  goods  for  carriage,  had  prevailed  in  the  king«- 
dom  under  the  observation  and  sanction  of  the  legislalure.  itself,  he  could  not 
say  that  such  an  agreement  or  notice  was  contrary  to  law. 
And  bave^       5.  From  the  cases  of  Batson  v.  Donovai>,  4  B  &.  A.  2}.  abridged,,  post,  p. 
beeneoose  tl9J  BignoM  V .  Waterhouse,   1  B.  &  B.  225,  abridged,  post,  p   122:  and 
^"*eff^JT  Harris  y,  Packwood,  3  Taunt.  264,  abridged,  post,  p.  122;  it  is  clear  that  the 
JJf^*!^^'^  courts  have  further  established  the  validity  of  public  notices,  having  decided  iot 
cat  decifl      those  cases  that  it  is  an  unfair  dealing  on  the  part  of  the  plaintiO'to  refrain  from 
Qos.  disclosing  the  value  of  a  parcel,  the  risk  of  conveying  which,  the  carrier  hasr 

taken  the  precaution  to  guard  himself  against,  by  a  pij£lic  notice,  of  which  the 
plaintiff  was  cognizant. 

Q.  Harris  t.  Packwood.  1M.  T.    1810.  C.  P.  3  Taunt.  2^4.  S.  P.  Bat-- 
BON  v.  Donovan  .  M.  T.  1820.  K.  B.  4  B.  &  A.  39.  S.  P.  Htt>e  v  Pro- 
prietors of  the  Trent  A^'D  Mersey  Navigation.  T.  Ti.  1793.  Guild- 
B«t  in  alt  hatt.  1  Es^  N.  P.  C.  37 . 

theairrie?!  ^^  ^**''  There  is  nothing  unreasonable  in  a  carrier  requiring-  a  greater 
•tipulationa®*"*^  when  ho  carries  goods  of  greater  value  ;  for  he  is  to  be  paid  not  only  for 
mwt  Bot  be  bi»  labour  in  carrymg;  but  for  the  risk  which  be  runs,  which  »  greater  in  pro^ 
8o  exorbii  portion  to  the  value  of  goods.  I  would  not,  however,  have  it  understood,  that 
ant  M  to  a  carriers  are  at  liberty  by  law  to  charge  whatever  they  please;  a  carrier  is  lia- 
"J2^**^**We,  bylaw,  to  carry  every  thing  which  is  brought  to  him,  for  a  reasonable 

r  9Q   -1    9nm  to  be  paid  for  the  same  carriage ;  and  not  to  extort  what  be  will. 

''  (c4)  Of  their  Jin'mmnde<m9ltucii0n,^ 

*  Had  carriers,  by  a  general  ceaseBt,  ado|^te«fone  certain  appreved  legal  form  of  notice 
to  yary  their  responsibility  in  estraof  dinary  eases^  few  nUee  of  constructioa  woald  bava 
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!•  Thorogood  v.  Marsh.  H.  T.  1819.  C.  P.  iGow.  N.  P.  C.  105.        If  a<U*  the 
The  notice,  out  of  which  the  defendant^  a  common  carrier,   urged  that  the  «n»™«ra 
restriction  of  his  common  law  liability  arose,  was,  that  "  he  would  not  be  liable  J*^"  ^  ^^ 
for  any  plate,  watches,  jewels,  writings,  lace,  or  any  article,  of  more  than  61.  mUditU«the 
▼alue,  unless  entered  as  such,  and  paid  for  accordingly."     It  appearing  that,  words  *  or 
in  this  case,  the  subject  matter  of  the  action  was  the  loss  of  a  large  quantity  ofAojarticle/ 
stationary,  it  was  contended  that  the  general  effect  of  the  notice  did  not  apply  f"^  iiuerteyd 
•to  the  case  under  discussion;  as  although  the  words  "  or  any  article"  were  in- '°  ^  pnlbic 
^serted  in  the  notice,  they  must  be- confined  to  anicles  of  the  same  description^  STcludo  tdi 
'with  reference  to  bulk,  as  those  which  preceded  that  term,  and  which  were  pareeli  and 
icontatned  in  a  small  compass.     But  Dallas,  C.  J.  said — I  do  not  know  how  I  packages 
can  restrain  the  operation  of  the  .notice  in  this  manner.     The  notice  is  gener-®>^tKiutod  to 
jal  in  its  terms;  and,  from  its  generality,  it  includes  goods  of  thjs  denomination.  ^  carrier's 
2  Butler  v.  Heane^  H.  T.  1810.  London  Sittings.  2  Campb.  N.  P.  C.  414.:^"'     oral 
Per  Lord  Ellenborough.     If  a  common  carrier  is  fo  he  allowed  to  limit  his  form  of  no 
fesponsihility,  he  must  take  care  that  every  one  who  deals  with  him  is  fully  in-  tioe  is,  how 
formed  of  the  limits  to  which  be  confines  it,  and  pubhsh  to  the  world  such  no^  «▼«>>  used, 
tices  as  are  unequivocal,  and  admit  of  no  ambiguity.  **"*  '*■  '*"* 

B.  CoBDEW  V.  Bolton.  E.  T.  1809.  Westminster  Sittings.  2  Campb.  N.  P.   SbJjJiinev 

^.  108.  eryiastance 

This  was  an  action  against  the  proprietor  of  a  coach,  to  recover  the  value  be  anambig 
ofa  broach  and  ring,  sent  by  his  coach  j  in  answer  to  which,  evidence  was  giv^- oops. 
>en  of  an  examined  copy  of  a  board  fixed  tu  the  office,  stating  that  the  coach  ^  If  *  . 
jowners,  Sfc.  would  not  be  liable  for  jewels.  Sic.  however  small  in  value,  unless  ?*" -n  Y"* 
notice  was  given,  and  paid  for  as  such;  but  it  was  proved,  that  ia  the  printed  ^^g^^^ 
handbill,  circulated  by  the  defendant,  it  was  only  said  generally  that  they  fnvojarably 
would  not  be  answerable  for  more  than  5).  unless,  &c.     But  Lord  Ellen- for  cbepkb 
borough,  G.  J.  said — the  printed  paper  in  circulation  dispensed  with  any  ae-  ^' 
cessity  to  attend  to  the  notice  in  the  office.     I  have  a  right  to  pcesume,  tiiat  ?[    f* 
what  is  circulated  by  the  carrier's  authority,  contains  the  whole  of  the  limita-  J^f^^^^^  ^„ 
tion  he  intends  to  put  on  his  common  law  responsibility,  and  gives  a  full  state-  given  to'the 
ment  of  the  special  contract  into  which  he  enters  with  his  customers;  accord-    (^  97  ] 
ingly  the  jury  were  directed  to  find  a  verdict  for  the  plaintiff,  which  they  did.    peraon  de 

4.  MuRiN  V.  Baker.  M.  T  1817.  Westminster  Sittings.  2  Stark.  N^  P.  C ."▼enng  ihe 

^55.  S.  P.  GoecER  V.  Jolly.  T.  T.  1816.  London  Sittings,  HoU.  N.  P.  f^?'  *•  • 

earner 

^-  ^^^-  which  eon 

^t  was  proved  by  the  defendant,  a  common  carrier,  against  whom  this  ac-  tained  a  re 

lions  had  been  brought,  for  the  loss  of  a  parcel,  that  a  printed  notice  had  been  strietioa  op 

stuck  up  in  defendant's  counting-house,  that  he  would  not  be  accountable  for  on  tbe  de 

any  article  (unless  entded  in  the  books  by  the  book-keeper,  who  should  give  ^"J??"V"  '* 

9  receipt,  which  receipt  to  be  considered  a  general  acceptance  of  the  goods.)  jq^^/J^^ 

as  in  case  of  loss  to  subject  him  to  payment,  if  above  a  certain  weight.     It  ap-  ^j^^  ^  „o. 

peared  also,  that  when  the  goods  were  delivered,  a  small  paper  containing  a  tiee  pot  ap 

notice  without  any  such  limitations  as  was  contained  in  the  large  one,  was  giv-in  biM  office 

en  to  the  porter.     Lord  Ellenborough  was  of  opinion  that  the  defendant  hav-  ^  w"  hoi 

Ing  given  two  notices,  was  bound  by  that  which  was  least  beneficial  to  himself.  ^J^"^^,y 

Verdict  for  plaintitfs  to  the  full  amount.  4l,e  former. 

5.  LATHAM  V.  Stansburv  and  others.  T  T.  1822.  K.  B.  S  Stark.  N.  P.  C. 

143  When  a  car 

This  was  an  action  brought  against  the  defendant,  as  a  carrier,  to  recover  rter  givee 
the  loss  of  a  parcel  of  bank  notes,  value  13401.  delivered  to  him  to  be  carried  ?^*'^?,|**^g 
been  neceisary.  and  few  difficalties  coald  bare  arisen  in  deierminio^  when  the  circnmttan-  ^^^  f^^  ^^^ 
ces  of  any  case  came  within  those  general  rnles  of  exception.     As  they  have,  however,  in  j^iiy^,^  ^,f 
general  adopted  each  a  pecnliar  form  of  notice,   the  oases  have  been  decided  in  refer-  ^  pf^^ci\\ 
ence  only  to,  and  upon  a  constmction  of  such  particular  notices.     Hence   it  seldom  hap-     »^ 
pens,  that  one  case  affords  a  parallel  or  precedent   for  another,  which   may  arise  upon  a 
differently  woided  limitation.     The  easiest  mode  therefore  of  comprehending  their  nature 
and  effect,  and  deriving  any  certain  ground  of  decision  from  them,  will  be  by  comparing 
the  several  notices  upon  which  the  courts  have  been  hitherto  called  upon  to  decide;  tnde 
9upra, 
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'fire  and  rob  from  L.  to  D.    It  appeared  thot  the  defendant  had  placed  the  parcel  in  quefi* 
^^y  ^'^^P^  t>on  in  a  desk  in  his  office,  and  had  left  it  for  a  ahon  time,  the  key  remaining 
P08it^?t  in^  ^°  *^^  door,  and  that  on  his  return  the  parcel  was  gone.     A  general  notice  had 
his  desk,     ^en  given  that  defendant  would  not  he  responsible  for  any  parcel  abore  the 
from  when  value  of  51.  unless  entered  and  paid  for  accordingly.     A  number  of  receipts 
ee  it  is  miss  were  also  produced  in  evidence,  given  by  the  defemlant  from  time  to  time  up- 
cd  after  a    q^  receiving  parcels  to  bo  carried  up  from  D.  to  L,  by  which  it  appeared  that 
'^"'JlJ^'J"  the  defendant  engaged  to  deliver  them,  fire  and  robbory  only  excepted.    If 
cannot  pro  appeared  that  the  parcels  were  never  paid  for  separate^)'  but  snnualty.     Ab- 
teet  h*meelfhot,  C.  J.  left  it  tothe  jurf  to  say  whether  the  defendant  received  the  parcel 
from  an  ae  upon  the  usual  temiA,  and  without  any  special  contract;  and  if  they  found  a 
tion  for  its  special  contract,  whether  it  was  a  contract  to  carry  the  parcel  as  if  tneured, 
vaine,      ^  ^^  j|  ^^  ^  special  contract  to  be  responsible,  loss  by  fire,  and  robbery  only  ex- 
cepted.    It  appeared  that  the  parcels  were  never  paid  for  separately  bat  an^ 
nually.     Abbott,  C.  J.  left  it  to  the  jqry  to  say  whether  the  defendant  receir-* 
ed  the  parcel  upon  the  usual  terms,  and  without  any  special  contract;  and  if 
they  found  a  special  contract,  whether  it  was  to  carry  the  parcel  as  if  insured, 
or  it  was  a  special  contract  to  be  responsible,  loss  by'fire,  and  robbery  only  ex- 
cepted; and  he  observed  that  it  was  probable  that  (he  terms  on  which  parcels 
were  put  down  were  the  same  as  those  on  which  they  were  sent  up;  and  he 
directed  them,  if  of  that  opinion,  to  find  a  verdict  for  the  plainti  ffs,' be  jn<y  clear 
that  the  loss  conid  not  be  occasioned  by  a  robbery  within  the  exceptions  of 
the  contract.     The  jury  found  that  the  defendant  received  the  parcel  under  a 
'H.  special  contract  to  carry  the  notes,  and  to  be  liable,  loss  by  fire  ^nd  robbieiy 

•-  only  excepted;  and  that  the  loss  was  not  by  robbery. 

.;  QQ  n  6.  CoviNGTOTi  V.  WiLLAv,  E.  T.  1809.  G.  P.  I,  Gow.  N.  P.  C.  115. 
tent  a  lose  -A.ction  against  defendant,  as  a  common  carrier,  for  loss  of  property  entrust-* 
by  robbery  «^  ^^  his  care,  to  carry  from  A.  to  B.  Defence,  that  plaintifls  had  had  knowl? 
in  covered  edge  of  a  notice  issued  by  defendant,  purporting  to  protect  him  agafnst  any 
by  a  notice  loss  oj  damage  of  any  property,  unless  the  terms  of  the  notice  ^ad  been  com- 
Sttardioga  plied  with,  which  it  was  proved  had  not  been  done  in  this  case.  But  it  ap- 
^  dUmalro  P®*^*"8  ^****  ^^^  *^^  ^^  ^7  'ohbery,  it  was  urged  that  ^  robbery  was  tfeitjir 
of  goods  ^^  ^  '^*®  ^^^  *  damage  within  the  meaning  of  this  notice. 
anle«s  pro  -P^r  Cttr.  In  promulgating  this  notice  to  the  world,  jthe  carrier  must  bo 
portionably  supposed  hy  the  teroLs  losses  or  damages,  to  intend  to  convey  the  idea  that  he 
iorarad.  will  not,  where  the  saving  clause  of  this  notice  has  not  been  complied  with, 
^^^  answer  for  those  looses  which  he  would  be  otherwise  liable  for.  NoW  he  is; 
w^«»^^  tn  general,  responsible  in  all  cases,  excepting  losses  by  the  act  of  God,  or  the 
tiee  that  he  ^*"S'®  enemies,  consequently  for  a  loss  by  robbery,  A  verdict  must  be,  there- 
will  not  be  ^^1^9  found  for  defendants. 

aoflwemble  7.  Clay  v.  Willan.  M.  T.  1789.   C.  P.  1  H.  Bl.  %8.  S.  P.  Nicholson  v 
for  eertaia  Willan.  M.  T.  1804.  K.  B.  5  id.  507.  fiL  C.  2  Smith.  Rep.  107.  g.  P 

ImSiHo-t         '^^^''"  ""•  P^?^^oo»-  M.  T.  1810.  C.  P.  3  Taunt,  264.  S.  P.  Huston 
Smwi  ^'  ^^J^'^^*  *  H.  Bl.  299.  n. 

tlMa  the  va  "^^  plaintifFseijt  a  quantity  of  light  guineas  to  be  carried  by  the  defendant'^ 
laeofSl.  stage-coach  from  Wakefield  to  London.  The  defendant's  had  published  a 
nnlen  eater  printed  paper,  setting  forth  that  cash,  &.c.  would  not  be  accountablefor  if  lost, 
fcr^iSf^^T'®^^*,"  ^'-  ^**"®'  ""'^'^  entered  as  such,  and  a  penny  insurance  Uidibr 
li  "n^''i^^.'!!'""'^/'^"®r.^?^  delivered  to  the  book-keeper,  or  other  person  ib  trust; 
ble  even  to  oe^'^tthstandmg  which,  twopence  only  was  paid  for  the  booking,  and  28,  for 
tbeext^t  *«*®  carriage.  At  the  trial  the  plaintiff  nr^  nonsuited;  but  a  rule  was  alter- 
oftheftL  "vards  granted  to  show  cause  why  the  nonsuit  should  not  be  set  ai^ide  and  a 
verdict  entered  for  the  plaintiff,  on  the  ground  that  he  was  entifled  to  Vecover 
uTeTn^ma  f  \*Jf  ««,^^  ^J.*^«  P™*®^  c^^^^  and  on  the  argument,  it  was  insisted 

these  words  S^Vu^J^^r*^^*^'*'^^**'***®^"^^  conditions  semwdto  V, 

♦  Take  no    »*•*  *'*«  defendants  were  not  liable  to  any  extent,  unless  the  parcel  had>been 
troethat  the  entered  and  paid  for  as  valuable  and  therefore  the  hile  was  discbarired 
proprietorii  8,  lajETT  v,  Mquxtaiw.  M  T.  1803.  K.  B.  4  East.  371;  S.  C.  2  Smith   107 
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A  wA»c0j  limiciiig  defendanf  8  responsibHity  as  a  common  carrier,  was  reK-  4^.^in;not 
ed  opoiL     The  terms  of  it  were  as  follows— <<  Take  notice  that  the  proprie- *»«■««»"** 
ton,  &c.  at  this  office  wiH  not  be  accountable,  &c.  for  any  package  or  coods  ^**  ^*  ?' 
wteteyer,  if  lost  or  damaged,  above  the  ralae  of  fll ,  unless  insured  find  paid."  ^^  f^' 
'ae  oQort  Aj^hat  they  could  not  help  giving  effect  to  those  term^i  in  the  the  valae  of 
mlioe,  by  which,  inasmuch  as  the  goods  in  question  were  above  the  value  of  61.  51.  hdIcm. 
and  not  tnsitred  or  paid  for  at  the  time  of  delivery,  the  defendants  could  not  be  *«•'  tbe  d« 
held  aceoantahle  at  all.  feadant  wtis 

9.  Clawe  v.  Gray.  T.  T.   1806.  K.  B.  6  East.  664;  S.  C.  2  Smith.  Rep. .  L^^  1 
eW.  8.  P.  Yatb  v.  Willan.  M.  T.  1802.  K.  B,  2  Bast.  128.  ^fjf^  H"^ 

7^^  "2'?°  of  assuwpsH  brought  against  the  defondants,  as  proprie-  U«ielf  from 
tors  of  the  Tme  Briton  stage-eoach  from  London  to  Market  Harborougb,  to  «nv  lUbility 
recover  the  value  of  goods  belongiiig  to  the  plaintiff,  and  sent  with  the  plain-  whatevei. 
tiff^B  wile  as  a  passenger  in  that  coach,  and  lost  in  the  course  of  their  convey- 
ance.    The  declaration  was  in  the  usual  form,  against  carriers  for  losses  by**''*'^*'® 
Bi^gligeiioe.    The  loss  was  admitted.    On  the  part  of  the  defendants  it  was  J?!  ^•'S!!.^ 
ffim  in  evidence,  that  they  had,  for  12  or  14  years  past,  given  notice  by  a  were  •  tSe 
boara  in  their  coach-office,  hanging  up  over  the  place  where  the  book-keeper  notice  that 
■at;  and  where  places  for  the  coach  were  taken,  parcels  received,  &c.  as  fol-  no  more 
lows — **  take  notice  that  no  mere  than  61.  will  be  accounted  for,  for  any  goods  ^^"^  ^'*  ^^^ 
or  parcels  delivered  at  this  office,  unless  entered  as  such,  and  paid  for  accord- JlJ  Z^*"* 
inglv."    The  goods  lost  were  admitted  to  be  above  the  value  of  61.  ;  and  a  w/woS^r 
▼erdict  was  taken  for  the  plaintifr,  subject  to  the  question,  whether  the  specia.  paroete  de 
contract  crsatod  by  the  terms  of  this  notice,  and  by  which  the  responsibility  offivered,  nn 
the  carriers  was  limited,  so  as  dot  to  exeeed  the  sum  of  61.  unless  where  goods  1«*.  ^-  ths 
were  entered  and  paid  for  as  of  an  hiffher  value,  should  have  been  stated  in  ^\f^^^^ 
th6  dechiration.     The  court  expressed  their  opinion  in  favour  of  the  plaintiff,  ^ub  a  rer 
mMl  held  that  he  was  entitled  to  retain  his  verdict  for  61.,  the  limited  amount <^dict  given 
damages  recovered  under  the  contracf .  for  61. 

[d4)  Of  their  eamm'jnkation.    {a. 5)  Bow  commtttiicafed,     (a  S)  In  general. 

1.  GiBBov  V.  PaVNTOX.  E.  T.  1769.  K.  B.  4  Burr.  2298.  There  need 

This  was  an  action  against  a  ccmimon  carrier  for  money  sent  by  his  coach,  J^*^  ^/ 
and  lost      I^  was  hid  in  hay  in  an  old  nail  bag.     Th<9  bag  and  the  hay  ar-  ,^ediate'  "" 
rived  safe,  but  the  money  was  gone.     An  advertisement,  limiting  defendant's  eomnnniea 
responrilHlity,  had  been  inserted  in  the  local  newspaper,  although  it  was  nottion  ofa^ 
distinctly  proved  that  the  plainttfl  had  ever  rend  the  advertisement.     It  was  neral  notice 
notorious  m  that  country  th^t  the  price  of  carrying  money  was  threepence  in 
the  pound,  which  plaintiff  had  not  paid.     A  letter  of  the  plaintiff's  was  pro- 
duced, from  which  it  manifestly  appeared  that  he  knew  the  course  of  the  trade, 
jEind  that  opooey  was  not  carried  at  t^  common  and  ordinary  price  of  the  car- 
riage of  other  goods;  sQd  it  likewise  appe.ared  from  this  letter,  that  he  was 
conscious  that  he  could  not  recover  by  reason  of  this  concealment.     The  jury 
Tound  a  verdict  for  the  defendant.     A  rule  nisi  ha^  been  obtained  for  a  new 
trial.    Mr.  Justice  Aston,  who  tried  the  cause  said-;— I  have  no  doubt  about 
jthe  justice  of  the  case;  my  difficulty  only  has  arisen  from  the  cases  and  author- 
iGes  which  have  been  mentioned,  which  put  me  upon  m^re  caution  in  admit- 
ting the  evidence.     Bui  it  appears  to4>e  notorious  in  the  country  where  the   [100] 
transaction  happened,  that  the  price  of  carrying  mon^y  was  threepence  in  the 
jwund;  and  it  manifestly  appears  that  this  was  money  sent  under  a  conceal- 
raent  of  its  being  money.     The  true  principle  of  a  carrier's  being  answerable 
is  the  reward.     And  a'hi^er  price,  ought,  in  conscience,  to  be  paid  to  him 
for  the  insurance  of  money,  jeweln,  and  valuable  things,  than  for  insuring  comr 
mon  goods  of  small  value.    And  here,  though  it  was  not  directly  and  strictly 
brought  home  tothe'plaintifffhat  he  had  a  clear  certain  knowledge  of  the 
defendant's  advertisement  and  handbills,  yet  it  was  highly  probable  that  he 
must  have  known  of  them;  and  his  own  letter  showed  his  being  conscious 
that  he  could  not  recover  by  niason  of  the  concealment;  therefore,  I  think  the 
verdict  against  him  ought  to  stand.     The  rest  of  the  court  unanimously  agreed 
with  his  Lordship  and  discharged  the  rule. 
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IfthemeaiMg,  Evans  v.  Soule.  M.  T.  1813.  K.  B.  2  M.  &  S.  I.  S.  P.  Clay  v.  Wil- 

wbeDcT?       This  was  an  action  against  a  common  carrier  for  loss  of  goods.     A  verdict 
jary  may  re  was  found  for  the  plaintifT,  subject  to  the  opinion  of  the  court.     It  appeared 
ttstonably  in  that  defendant  was  the  successor  of  a  party  who  had  carried  on  the  same  busi- 
fer  that  a    ness;  that  the  former  carrier  had  inserted  in  the  newspaper  a  notice  limiting 
knowledge  his  responsibility;  that  a  copy  of  this  notice  was  Hkc^wise  kept  hung  up  in  a 
lent^  wM     conspicuous  part  of  the  defendant's  office,  which  was  the  sameoffice  where  the 
conveyed  to  ^^^'^^^  had  been  carried  on;  and  that  the  plaintiff  had,  before  the  time  when 
the  perion  the  goods  were  shipped,  had  notice  of  its  contents;  that  ffoods  belonging  to  the 
dealingwith  plaintiff  had  been  sent  by  other  stages  belonging  to  tne  defendant,  and  that 
the  carrier,  these  goods  had  been  occasionally  damaged,  in  which  instances,  allowances 
had  been  made  for  the  loss  accruing  to  the  goods  by  the  defendant  to  the  plain- 
tiff; which,  by  the  terms  of  the  above  notice,  he  need  not  have  done.     The 
court,  in  delivering  judgment,  said — the  case  does  not  state  on  those  occasions 
there  was  an  absence  of  all  negligence;  and  if  it  did,  would  it  amount  to  more 
than  this,  that  the  defendant  carelessly  settled  his  accounts?    He  might  think 
that  some  negligence  had  taken  place,  and  might,  therefore,  make  an  allow- 
ThasnoUi^  ance,  but  that  will  not  stop  him  on  all  future  occasions;  it  is  a  strong  circum«- 
or  of  coode  stance  that  the  notice  was  continued  hanging  up  in  the  same  office  where  the 
that  the  car  defendants  predecessor  formerly  carried  on  the  business;    it  must  be  taken 
rier  by        therefore  as  an  adoption  of  the  same  course  of  business, 
whom  he       3.  Maving  v.  Todd.  T.  T.  1815  Guildhall  Sittings   1  Stark.  N.  P.  C.  72. 
r^*^^  h  ^^^  question  in  this  case  was,  whether  a  notice  by  a  carrier,  limiting  his  re- 

'  ^|„j5^'|-i^  sponsibiiity ,  communicated  to  the  vendor  of  goods,  bound  the  vendee.     Lord 
19  eqaiva     Ellenborough  said — the  vendee  is  bound  by  the  acts  of  the  vendor  and  his 
lent  to  no    agents,  and  if  his  conduct  has  been  improper,  the  vendee  must  resort  to  him 
tice  to  the   for  his  remedy, 
vendee  who  directa  them  to  be  sent 

L  1 0  M  4.  Clarke  v.  Hutchins.  M.  T.  1 8 1 1 .  K.  B.  14  East.  475. 

The  former  •pij^  Court  iu  this  case  held,  that  a  tradesman  at  one  port  receiving  an  or- 
flQchoLses  ^^^  ^^  forward  goods  to.  a  person  at  another  port,  by  a  common  carrier^  does 
an  implied  ^^^  sufficiently  perform  the  order  by  depositing  the  goods  at  the  receiving 
authority  to  house  of  such  carrier,  with  directions  to  be  forwarded  to  their  phice  of  desti- 
insoretbe  nation,  if  the  goods  being  much  above  the  value  of  51.  to  which  the  carrier's 
goods  as  liability  was  notoriously  limited,  be  not  specially  entered  and  paid  for  accor-i 
cMtarv  "*  ^^^yi  ^^"^  ®"^^  tradesman  has  an  implied  authority,  and  it  is  his  duty  to  pay 
g  .J'  any  extra  charge  necessary  to  insure  the  responsibility  of  the  carrier  to  the 
agent  tend  P^*^/  ^*^^!^  whom  he  received  the  order,  though  only  general  in  the  terms  of 
a  parcel  by  ^^\  &Q<i  incase  of  non*delivery  by  the  carrier,  whose  responsibility  was  lost  for 
a  common  want  of  such  special  entry  and  payment,  the  tradesman  cannot  recover  the  va- 
carrier;  ]ue  of  the  goods  against  the  person  from  whom  he  received  the  order, 
who  has  5  Mayhew  v.  Eames.  H.  T.  1826.  K.  B.  3  B.  &  C.  601 ;  S.  C.  6  D.  &  R. 
Sl^Ii  *  L  484;  1  B,  ^  P.  N,  P.  C.  550.  S.  P.  Alfred  v.  Horne.  E.  T.  1822. 
SoTrMlric  K.  B.  3  Stark.  N.    P.  C.    136. 

tive  of  his  This  was  an  action  brought  against  a  carrier  by  a  principal  whose  agent 
liability  to  sent  a  parcel  of  notes,  87/.  by  defendants  who  had  given  previous  notice  with 
****  ^u*"^*  other  parcels  to  principal  that  they  would  not  be  accountable  beyond  6/.  for 
carrier ts  8^^^^  sent..  This  was  proved,  but  there  was  no.evidence  that  agent  had  no* 
net  retipon  ^'^®'  Abbott,  C.  J.  was  of  opinion  that  the  principal  should  have  instructed 
sible,  agent  to  the  same  edect;  the  plaintiffs  were  nonsuited,  with  liberty  to  them  to 

though  the  move  to  enter  a  verdict  for  87/.  A  motion  was  made  accordingly. 
agent  was  p^r  Cur,  Carriers  are  responsible  at  common  law;  but  they  limited  this 
^^■fP'^j^  responsibility  by  making  a  special  contract,  that  is,  by  public  notice.  They 
notice.  must  prove  parties  sending  to  have  had  notice,  and  notice  in  this  case  to  prin- 
cipal  is  notice  to  agent.  The  carrier  is  consequently  protected  from  loss,  al- 
^leMnce    *^^*Jg^  ^^®  parcel  was  sent  by  agent. 

in  the  loss  ^'  ^wsKELL  v.  Waterhouse.   H.  T.   1819.  Westminster  Sittings.   K.  B.  9 

Stark.  N.  P.  C,  461, 
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Hiis  was  an  action  against  a  carrier  for  not  taking  care  of,  and  safely  car-  •f  parcels 
Tying,  goods  according  to  his  promise.     A  witness  gave  evidence  that  he  had*®''\^7  ^ 
been  in  the  habit  of  sending  parcels  to  the  plaintiti  by  the  same  conveyance,  k^T^'^kr^k 
and  that  two  boxes  which  had  been  formerly  sent  at  difierent  times  had  been  ed  mgen^ 
lotit,  and  that  after  these  losses,  the  plaintiff  had  brought  no  action  to  recover  nl  noUce) 
the  amount  from  the  defendant,  but.  had  directed  the  witness  for  the  future  to  and  a  direc 
insure  the  parcels  which  he  sent.     Abbott,  Ld.  C.  J.  intimated  his  opinion,  ^^^^  ^^  '^® 
that  this  would  be  evidence  against  the  plaintiff,  to  show  that  he  knew  that  the  ^5^"  ^t^ 
defendant  limited  his  responsibility,  unless  a  higher  rate  was  paid  for  the  carri- !||^f ^^^  i^ 
age  of  the  goods  by  way  of  insurance.  maore  them 

7.  Davis  V   Willan.  M.  T.  1817.   Westminster  Sittings.  2  Stark«  N.  P.  C.  fbr  the  fa 
^9.  S.  P.  M.  T.  1790.  Clay  v.  Willan.  C.  P.  1  H.  Bl.  '298.  faro, weald 

Abbott,  J.  in  his  address  to  the  jury  in  this  case,  which  was  an  action  against  h«o^><l«i^^ 
the  defendant  as  proprietor  of  a  mail  coach,  for  loss  of  money,  bills,  and  notes,  k°no*wledie 
carried  by  defendant  from  S.  to  L.  and  in  which  defendant  relied  on  a  notice  of  the  do 
stuck  up  in  the  office,  but  which  the  party  who  delivered  the  goods  could  not  tice. 
read;  in  observing  upon  the  inefficacy  of  such  a  notice,  since  it  gave  no* in-   [  102  ] 
formation  to  the  party;  and  explaining  to  the  jury  the  necessity  of  a  special  Bat  the  car 
contract  to  be  proved  on  the  parrt  of  the  defendant,  in  order  to  relieve  himself '**{". "°■^ 
from  his  responsibility  at  common  law,  observed — ^in  order  to  avail  himself  o^[^e*ocire' 
such  a  limitation,  it  is  essential  that  he  should  bring  the  knowledge  of  it  plain- ti,^!  ^^  ex 
ly  and  clearly  to  the  mind  of  the  party  who  deals  with  him,  that  he  intends  so  act  limitito 
to  limit  his  liability.  which  he 

8.  Cjlark  v.  Gray.  E.  T.  180:.  Guildhall  Sittings.  4  Esp.  N.  P.  C.  177.    «*«?^  ^« 

In  an  action  against  a  common  stage  coach  proprietor,  for  loss  of  goods,  de-  ^""^^  .^^t 
iendant  gave  in  evidence  a  public  notice  to  the  following  e.Tect-r-^'  Take  no-  ^y  are'fallv 
tice,  no  more  than  5/.  will  be  accounted  for  any  goods  or  parcels  delivered  at  divalged; 
this  office,  unless,  &c."  which  had  been  circulated  by  means  of  handbills,  and  A«  a  geae 
a  large  board  put  up  in  the  office.     It  was,  however,  said,  that  it  did  not  ap-^-^^S^  ^^ 
pear  that  the  plaintiff  was  apprized  of  this  notice,  or  knew  of  it  in  any  way  ^^^  ^  ^^^ 
whatever y  b«it  it  was  mentioned  that  Judge  BuUer  had  laid  it  down,  that  all  the  fj)  |h|[t  par 
Coaches  in  the  kingdom  had  adopted  a  general  notice,  and  that  it  was  the  duty  pose, 
of  the  passengers  to  make  the  enquiry.     Lord  Ellenborough  said-'^arriers  la  confer 
are  objected  to  losses  by  the  general  law  of  the  realm;  I  therefore  think  that  mity  with 
every  man  must  discharge  himself  by  notice  given  by  himself,  and  that  it  was  !^®  P^^^d 
incumbent  on  hin>to  prove  that  such  notice  was  given  in  this  case*  raftw^lt Tw 

(6  6»  By  notices  in  pvblic  offices,  been  hold 

I.  Butler  v.  Hearne.  H.  T.  1810.  London  Sittings.   2  Campb.  N.   P.  C.  en/that 
416.  S.  P.  Clayton  v.  Hunt.   T.  T.  1811.   Westminster  Sittings.   3  where  a  a* 
Caropb«  N.  P.  C.  27.  «»«•  -^ck 

In  this  case  it  appeared  that  there  was  a  notice  by  the  defendant,  a  common  ^L^^  r? 
carrier  of  goods,  communicated  by  a  handbill  nailed  upon  his  office  door,  stat-  ^  -^  ^^m^ 
ing,  in  large  print,  the  many  advantages  belonging  to  defendant's  waggon,  and  conapica 
in  a  tery  small  character  at  the  bottom,  that  the  owner  would  not  be  answera-  oaa  part  ia 
ble  for  goods  above  the  value  of  5{.  unless  entered  as  such  and  paid  for  accor-  l^'S^  ^''dlo 
dingly.     l^rd  Ellenborough,  in  addressing  the  jury,  said:  this  is  not  enough  ^'^^  ^^ut 
to  limit  the  defendant's  common  law  liability.  For  how  can  it  be  inferred  from  ^,  ^rio 
the  notice  nailed  on  the  door,  which  called  the  attention  to  every  thing  that  was  tion  mpon 
attractive,  and  concealed  what  was  calculated  to  repel  euslomers,  that  when  thecarrier*a 
the  goods  were  delivered,  the  plaititiO',  or  his  agent  there^  saw  or  had  ample  respeneibiK 

means  of  seeing  the  terms  on  which  the  defendant  carried  on  hb  business. —  ^^  ^  '!f^^ 
¥7     J-  A  i*       I  •  A'a»  1"  ■raallcha 

Verdict  for  plamtifi.  racten  at 

the  boltooo  of  it;he  most  make  goodaaj  loMioeorred.  f  lOA  1 

1  Clayton  v.  Hunt,  T.  T.  1811.  Westminster  Sittings.  SCampb.N,   P.giiJJ^  ■' 

^«    •  •  •  where  the 

In  this  case,  the  defendant,  against  whom  an  action  had  been  brought  tor  goods  are 

nonfeazance,  in  the  performance  of  a  contract,  as  a  common  carrier,  relied  not  deliver 

upon  a  notice  that  he  would  not  be  liable  for  any  package  above  the  value  of^^  ^^  the  of 

61.  unlesS}  Sgc.    It  appeared  that  such  notice  was  contained  in  a  printed  hiU*^  ^x^l^ 
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isnhibited  stuck  Up  at  the  public  otfice,  and  id  card*  cireuiated  about  tho  place  wbere 
^^VV?  ^*''  the  business  was  tranaeeted,  and  the  plaintifia  lived|  and  in  the  kical  newapa- 
I^isart  writ  ^^'  ^^  eyidence  was,  however,  adduced,  connecting  the  notice  with  the 
fooQ^  10  ^  plaintiff;  nor  was  there  any  notice  on  the.oart,  which,  it  was  proyed,  went 
ceWe  round  t«>  receive  plaintiff ^s  goods.  Lord  Ellenborough  held  the  defendant  li« 
goods;        able,  and  plaintitl'  accordingly  had  a  verdict 

5.  GouoBR  V.  JoLLT.  T.  T.  1816.  London  Sittings.  Holt  N.  R  C.  317.    S. 
Or  at  an  p.  ButLBR  V.  Hbabxb.  H.  T.  1810.  LdQdOD  Sittings,  d  Campb.  N.  P. 

iWeen  two  '^^^  defence  oPered  to  do  away  with  a  right  of  action  (or  the  loas  of  goods 
plae«t|frdm  hy  a  common  carrier,  which  would  otherwise  have  existed^  was,  that  a  public 
each  of  notice  confined  his  liabilhy  within  certain  limits.  The  notice  was,  however, 
which  the  only  made  known  at  the  /emniM  of  the  defendant's  journey;  but  not  at  the  in- 
^'^^'^  ^°  teriiiediate  stage  at  which  the  goods  in  question  had  been  delivered.  The  de« 
^^^I^^^^J fondant's  counsel  urged  that  this  was  sufficient.  But  Gibbs,  C.  J.  said:  the 
aitboogh  carrier  is  responsible,  unless  express  notice  be  brought  home  to  the  plaintiff. 
^notices  are  But  a  notice  of  a  certain  limitation  upon  his  general  responsibility,  suspended 
raspended  at  his  offices,  at  the  termination  of  the  journey,  will  not  attach  upon  the  deli- 
at  the  two  ^^^y  ^f  ^oods  at  an  intermediate  place,  where  no  notice  is  stuck  trp.     Oodda 

ermtm,     delivered  at  such  places  come  under  his  general  responsibility;  and  he  is  ans* 
In  tha  umA  werablc  for  their  loas, 

maDnoMhe  4  KfM  v.  WiLLAK  H.  T.  1817.  Guildhall  Sittings.  2  Stark.  N.  P.  C.  53. 
notice  will  In  order  to  affect  one  who  sent  goods  by  a  carrier,  with  notice  of  the  tenns 
be  nnavaii  on  which  he  dealt,  it  was  contended,  that  it  was  sufficient  to  show  that  a  prin- 
ing,  if  the  ted  notice  was  exhibited  in  the  carrier's  office,  where  the  goods  were  dehver- 
verimr  the  ®^  ^7  ^  P^^r>  although  the  porter  could  read,  and  had  seen  the  notice,  but 
goods  doei  ^^^  '°  ^^^^'  never  read  it,  not  supposing  there  was  any  ihmf  upon  it.  But 
noti&faet  Lord  Ellenborough  said:  you  cannot  make  this  notice  to  this  non-supposing^ 
read  the  no  person;  it  is  dimcult  to  struggle  with  the  common  law;  and  it  is  ihcumbeot 
^H^'^he  upon  a  person  who  wishes  to  rid  himself  of  his  responsibility  at  comnuMi  law, 
on  ora^  to  give  effectual  notice.  This  he  may  do  by  giving  notice  in  the  public  pa- 
Bion*'"        pers^  of  by  any  other  medium  by  which  the  party  widi  whom  he  deals  is  effect 

r  104  1  ^^^^y  apprized  of  the  terms  upon  which  he  proposes  to  deal. 

^  ^  5.  Davis  v.  Willan.  M.  T.  1817.  Westminster  Sittings.  K.  B  3  Stork.  N. 

Or  from  an  P-  C.  279. 

inabilitj  to  The  question  which  arose  in  this  case  was,  whether  a  notice,  given  by  a 
read.  common  carrier,  limiting  his  responsibility,  and  stuck  up  in  the  office  was  suf* 

ficient,  where  It  appeared  that  the  party  delivering  the  goods  could  not  read. 
And  as  a  Abbott,  J.  said — ^it  has  been  the  most  usual  course  with  carriers  to  circum- 
1^^^*^^  scribe  their  liability  by  putting  up  a  notice  in  the  office;  but  it  may  happen' 
BboBld  fix  ^^^^  ^^®  party  cannot  read,  and  if  it  so  happen,  it  is  the  misfortune  of  the  car- 
the  notice  rier,  or  his  fault,  that  he  does  not  communicate  his  intention  by  some  other 
in  their  offi  means;  the  book-keeper  may  inform  him.  I  think,  that  notice  has  not  been 
ces  in  Micfa  sufficieifllv  brought  home  to  the  knowledge  of  the  iMirty.  The  defendant  had 
•J^'i'^**  a  verdict.'  B  i-  / 

tiou  that  it^*  Clayton  v.  Hunt.  T.  T.  1811.  Westminster  Sittings.  K.  B.  3  Campb.  N. 
moetattraot  P.  C.  28.  S.  P.  Bctler  v.  Hbarne.  H.  T.  1810.  London  Stttmgs.  d 
theatten  Campb.  415. 

l!^"  ^d^  ^"  ^^^'  ^'^®'  ^^^  ^^^^  ^^  ^hich  have  been  already  noticed,  imfe,  p.  103,  a 
verins  iSe  ^^'^^^^  ^^^  ^^^^^  given  for  the  phiintiff.  In  the  ensuing  term  the  Court  re« 
gooS,  BO  ^us^  A  I'^l®.  ^o  show  cause  why  there  should  not  be  a  new  trial,  saying,  that 
lestf  he  be  the  notice  in  the  office  ought  to  be  in  such  large  characters  that  no  peisoaa 
f^ilty  of  delivering  goods  there,  can  fail  to  read  it  without  gfoas  negligence. 
^''^°^  °®  (c  6)  By  the  gazette  or  net^opapen, 

frtw^beon  '•  I-EEsoN  v.  Holt.  H.  T.  1816.  Westmmster  Sttings.  1  Stark.  N.  P.  C.  186. 
said  that  a     -^  carrier,  in  order  to  free  and  exonerate  himself  fiom  that  respooaibflitjr 
notice  in    which  would  have  otherwise  attacliedto  him  at  common  law,  ftrthenegk- 
serted  in    gent  conveyance  of  certain  chairs  whk^  had'  been  eiArulited  to  faislBarC^,  to' 
the  Ga       be  carried  from  A.^to  B.,  relied  at  the  trial  upon  the  fact  that  a  notice  intinia- 
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ting  that  all  packages  of  looking  glass,  plate  glass,  household  furniture,  toys,  zette  as  ao 
&e.  were  to  be  entirely  at  the  risk  of  the  owners  as  to  damage,  breaking,  ofc.  iotimatioa 
and  to  bring  it  home  to  the  plainti:*,  evidence  was  adduced  tending  to  ^^^^  to  hia  em^^'^ 
that  besides  such  notice  having  been  placed  in  a  conapicuous  situation  over  plovers,  of 
the  office  door,  (to  rebut  which  the  consignor  of  the  goods  on  the  other  his  inten 
side  sarore  he  had  not  seen  such  notice)  a  similar  notice  had  been  inserted  in  tion  \o  W 
the  Gazette.     Lord  £lleuborough  said  that  he  would  receive  evidence  of  the  ■"!'  ^I"-,^ 
adYertiaemeot  in  the  Gazette,  hut  that  unless  it  were  proved  that  the  party  ^  as  ^fa^^'k   |.^ ' 
in  the  habit  of  reading  the  Gazette  the  evidence  would  be  of  little  avail.  ceived  in 

•videaee  witkovt  proof  that  tb«  plaintiff  was  in  the  habit  of  reading  the  Gazette. 

2.  MuaK  V.  Bakzb.  M.  T.  1817,  Westm.  Sittings.  K.  B.  2  Stark.  N.  P.  C.    r  ,q5  -i 

^55.  I  *"    J 

1q  an  actkm  against  a  carrier  for  the  loss  of  a    parcel,  a   notice  which  ^at  this  doe 
Mould  have  absolved  him  from  liability,  was  endeavoured  to  be  established  by  trine  has 
proof  that  it  had  been  published  in  the  Gazette;  but  Lord  EUenborough  was  been  since 
of  opiaioo  that  this  evidence  could  not  be  received,  without  proof  of  the  plain-  cootroTcrt 
tiff  having  read  the  Gazette,  since  he  might  be  expected  to  look  into  the  Ga-^*        . 
zette  for  notices  of  the  dissolution  of  partnerships,  but  not  for  notices  by  cat*- *^^^^"]|^^  ^^ 
riers  of  the  limitation  of  their  responsibility.     See  5  T.  R.  436.  4 13 ;  Quelch's  cnlatins  a 
case,  8  Si.  Tr.  212;  Foster  Disc.  ch.  2.  s.  12.  P.  219.  Thelluson  v.  Ccfslin,  notice  has 
4  Esp.  N.  P.  C.  266;  Rex  v.  Withers,  cited  by  Buller.  C.  J.   5  T.  R.   446;  been  ossimi 
4  M  li  S.  546;    Kirwan  v.  Cockbum,  6  Esp,  N.  P.  C.  233;  Rex  v  Gardner,  '■'•^  *;  »*"• 
2Campb.5l3;  Graham  v.  Hope,  Peake,  IV.  P.O.  154;  Doedero.  Waitham  ^^f..;  V 
V.  Mikm.  4  Campb.  373;  53  Geo.  3.  c.  108.  s.  36.  Sf  a  noliw 

3.  Lezsojv  v.  Holt.  H.  T.  1816.  Westminster  Sittings.     1  Stark.  N.  P.  C.  inanewspa 

186.  S.  P.  Gibbon  v.  Patntoh.  E.  T,  1769  K.  B.  4  Burr  2-209.  per,  in 

In  this  action,  which  was  against  a  carrier  for  negligence,  the  defendant  at-  which  in 
tempted  to  read  in  evidence  an  advertisement  in  the  Times  newspaper,  by  ^  ^^^  ^^^^ 
which  he  limited  his  responsibility,  without  first  proving  that  the  party  was*  m  [|^^  p^^ 
the  habit  of  readins  that  paper.     But  Lord  Ellenborough  said — that  the  ad- must  be  es 
vertisement  in  the  Times  was  not  admissible  at  all,  without  proof  that  it  was  tabliehedbe 
taken  in  by  the  party.    The  first  in^ance  in  whic  h  such  evidence  was  receiv-  fore  a  know 
ed,  was  a  case  where  a  person  to  entitle  himself  to  a  more  extended  lien,  than  j|^S®  °^  ^^^ 
the  common  law  allowea,  inserted  a  notice  in  a  provincial  Sunday  paper,  and  ^  iuf^ed 
the  court  held  that  it  was  admissible  in  evidence,  because  it  was  probable  that  from  its  pro 
the  party  had  seen  it,  since  he  took  in  the  paper,  and  the  advertisement  relate  daetion.* 
ed  to  his  business. 

(d  6)  By  handbills.  A  carrier*ii 

CoBDBH  v.  Bolton.  E.  T.  1809.  Westminster  Sittings.  2  Campb.  N.  P,  C.'»»>"«»y 
107.  S.  P.  BuTLBR  v.  Hearnb.  H.  T,  1810.  London  Sittings.  2  Campb.  ™/iiS^*'|J^ 

the  eircnla 

Case  against  the  proprietor  of  a  coach,  to  recover  the  value  of  a  broach  and  tion  of  a  no 
ring  sent  by  his  coach,  to  meet  which,  evidence  was  given  by  an  examined  tice  by 
copy  of  a  board  fi.Yed  in  the  office,  stating  that  the  coach-owner's,  Sfc.  would  ■nmoi  6f 
not  be  liable  for  jewels,  &c.  however  small  the  value,  unless  notice  was  given    ,  ^^t. 
sod  paid  Cor  as  such;  but  it  was  proved  that  in  the  printed  handbill  circulated  by    '  '^  1 
the  defendant,  it  was  only  said  generaUy  that  "  they  would  not  be  answerable  ^g^f^i\^^ 
for  more  than  51.  unless,  &c-"    Lord  Ellenborough  said — the  printed  papers  nouce  mutt 
in  circulation  dispensed  with  any  necessity  to  attend  to  the  notice  in  the  office,  be  brought 
The  goods  toeing  under  51.  value,  the  loss  was  the  only  point  for  the  jury.         home  to  the 

{b  5)  ^  whcU  time  communicated.  party  at  the 

Gouoaa  v.  Jolly.  T.  T.  1816.  London  Sittings.  C.  P.  Holt.  N.  P.  C.  317.  ^^„  ^ie* 
S.  P.   BuTLBR  V.  HcAiLXE.  H.  T.   1810.    Loudon  Sittings.  K.  B.    ^gooda;  it 

Campb.  N.  P«  C.  415.  ivUl  not  raf 

Gibbs,  C.  J.  in  this  case  said-^^It  has  been  bolden  by  Lord  Kenyon,  that  6ce  that  bo 

^  Where  the  jury  bad  fonnd  for  the  plaintiiT  to  the  amount  of  the  loa§  sostained,  the  becomes 
Coon  refused  a  new  trial,  on  the  ground  of  it  haviBg  been  proved  that  he  had  taken  in  for  ^bsoqnent 
•everal  years  a  newspanor,  in  which  the  defendant's  notice  limiting  his  responsibility* had  'J  Ac<maint 
been  constantly  advcrtMed,  and  observed  that  the  carrier   was  boand  to  fix,  upon  his  em-  ®^  ^'^"  ^ 
plover,  a  knowletlge  of  snch  notice;  8  Brig.  2.  contents. 

Vol.  V.  10 


74c  CiCRRIERS  BY  LAND.— ^  Goocfr. 

And  tiM  car  notices  at  the  termim  of  a  joarncy  are  not  sufficient  to  protect  carriers  with  re-- 
ner  mint  be  gp^ct  to  goods  taken  in  at  intermediate  receiTtng  bouses, 
to  di  anf  *^  (*  ^^  Benefit  of^  hoto  waved  or  destroyed,     {a  5)  hfgenermi, 

actthatmay  Evans  v.  Souls.  M.  T.  J813.  K.  B.  tJ  M.  8t S;  1. 

ainoant  M  a  Per  Cur,  In  all  those  cases  in  which  a  common  carrier  of  goods  issuesr 
waiver  of  public  notices  to  the  world,  restrictive  of  bis  general  liability,  he  m«8t  be  cau- 
the  notice,  ^j^^^g  jjqj  |^  do  any  act  by  winch  the  notice  may  be  waved;  for  if  so,  he  will 
entitied'^u>'  '^®  ^^  benefit  to  which  he  wouM  be  otherwise  entitled.  A  carrier  entitled 
the  benefit  ^^  ^^^^  acfvantage  of  the  limitations  imposed  on  his  responsibility  as  a  servant 
of  his  notice  of  the  public,  does  not,  liowever^  deprive  himself  of  such  immunity  by  making 
does  DOC  a  compensation  for  goods  lost  or  damaged  to  the  party  to  whom  they  belongs- 
waive  it  al  ed,- without  inquiry  whether  it  was  occasioned  by  the  negligence  of  the  ser- 
J|J**jJ|^'»'^  vanta.  TThis  is  but  careressly  settling  bis  accounts.  He  may  wave  a  right 
ing  f(K        pro  hxtcvicCj  without  abandom'ng  it  altogether. 

Soodd  loato»  (^  ^)  By  mxxft>a$wice  or  nc^Jigenre^ 

amaged,  I.  GiRNETT  v.  Willan.  M,  T:  1821.  K.  B.  5  B.  &  A.  5b\ 

vitbootma  The  meaning  of  the  words  "  lost  or  damaged,'*  usually  inserted  in  notices^ 
iil?^-  '  8*^®**  ^3^  carriers,  was  ably  explained  in  this>asc  by  Bavfey,  J,,  who  expres-- 
^  ^'  sedbimself  in  e fleet  as  follows: — In  their  Ihrgest  sense  they  would  compre- 
And  as  ibo  ^^  ^^7  ^'^^  where  the  goods  were  losf  or  damaged  by  the  witfui  act  of  the 
terma.'  loat  carrier,  or  of  his  servant,  even^if  hejhrew  away  the  parcel  entrusted  to  his 
or  dama^  care.  It  seems  to  mc«  however,  that  that  is  not  tlie  fair  and  reasonable  con^ 
ed'  inserted  gtruction  of  those  words  in  this  notice.  Such  m  construction  would  certainly 
inpublic Do.|,^  wholly,  inconsistent  with  several  decided  cases.  Tlie  true  ronstruction  of 
in  evM^.  ***®  notice  seems  to  me  to  be  this;  that  the  carrier  is  not  to  be  protected  by- 
stance  ba  ^^^  words  lost  or  damaged,  if  he  divests  himself  wilfully  of  the  charge  of  tho 
[  101  I  parcet  entrusted  to  his  care,  because  he  thereby  divests  himself  of  hb  charac-^ 
«oderatoo<h  ter.  of  carrier  of  the  things  entrusted  to  his  care, 
with  tbia  2.  BiRKETT  V.  Willan.  H.  T.  rai9.  K.  B  2  B.  &  A;  S5e. 

quulificft  j^  counterfeited* order  for  a  quantity  of  cochineal  having  been  sent  to  the 

the^carrler  P^^^^^^ifls  by  a  Fetter  signed  m  the  name  of  J.  Worthy,  and  dated  Exeter,  they,, 
doea  noth  ^a^^^g  ^^  previous  deaKngs  wiih  a  person  of  that  place  of  the  name  of  Jona- 
ing  either  t^i^n  Worthy,  accordingly  executed  the  order,  and  delivered  a  box,  containing 
by  bis  own  the  article  in  question,  to  the  book-keeper  at  the  defendants''  office.  The 
volantary  coach  reached  Exeter  on  Saturday,  and  on  that  cvcning'a  person  inquired  li^ 
act  ^  ?*  ®"^^  *  ^^'^  ^^^  arrived,  and  was  told  that  parcels  were  not  sent  out  on  Sunday ; 
aervanu^to  '^"^  that  it  might  be  had  by  being  sent  for.  On  Sunday  night  a  labouring  man 
divert  him  called  at  the  coach  office,  and  a&ed  for  ]Mr.  Worthy's  box,  and^  upon  being 
iolf  of  the  asked  by  whom  he  was  sent,  he  replied  he  did  not  know  the  person,  but  it  was 
charge  of  a  man  in  the  street.  The  book-keeper  observing  he  had  two  packages  for 
carrying  the  jvir  Worthy^theone,  abox,  and  iho  other,  a  small  parcel,  the  man  replied,, 
fheir'nlae«  ^^^  ^^  had-mouey  to  pay  only  for  tlie  box,  but  that  he  would  ask  the  person 
of  dedtina  ^'^^  ^^"^  ^^^  ^>'  n^<>"<*y  tor  the  other.  He  went  out  for  that  purpose,  and  on 
tion;  his  return  declined  taking  any  ihjng  but  the  box,  which  was  accordingly  deliv^ 

ered  tQ  him.  The  dqfbnannts  proved  that  a  puhHc  notice  not  to  be  liable  for 
If  the  Ion  packages  of  thid  description,  without  an  additionat  premium,  was  fixed  in  their 
arise  frcwo,  office;  but  the  porter  who  carried  the  parcel  to  iho  office  swore  that  he  did  not 
^^""^■^J^  sea  the  notice,  and  it  was  not  proved  that  the  plaintirs  themselves  had  any 
goods,  th»  ^^'^owlfedge  of  the  contents  of  such  notice.  The  defendants,  however,  having 
Dotke  will  obtained  a  verdict,  a  new  trial  was  granted  upon  tlte  ground  of  misdirection 
be  of  no  a  uponlhe  question,  of  gross  negligence;  the  learned  judge  (Abbott,  C.  J.) 
vail.  having  directed  the  jury,  I  st,  that  if  they  beheved  the  plaintiffis  knew  the  coi>- 

tents  of  (he  notice,  that  then  they  should  fh>d  a  verdict  for  the  defendants;  but^ 
2diy,  if  they,  did  not  believe  that  the  plaintifT's  were  acquainted  with  the  terms 
of  the  notice,  that  then  they  should  ctHisider  whether  there  had  been  anjp 
want  of  Jcwe  ii\^he  defendants  having  delivered  the  parcel  to  the  person  who 
came  for  it;  whereas,  assuming  that  the  defbndat^s  were  gtnlty  of  grofs  neg^ 
ligencc,  the  defendants  were  siiU  liable,  not  withstanding  their  notice;  and 
therefore  tlie  two  questions  ought  to  li«ive  been  iaii  distiuctly,  and  separately, 
to  the  '}ury\  and  Abbott,  C,  J.  obscrvet!,^  that  ;illUQugli  of  a  di(rexC];vt  opinion  ftt 
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the4riy,be  was  not  now  upon  consideration  so  clear  upon  the  point;  and,  as 
die  case  of  Bodenharo  ▼.  Bennett,  (p  post  1 14.)  was  an  authority  in  support  of 
the  rule  which  had  been  obtained,  he  thought  there  ought  to  be  a  new  CriaL — 
Role  absolute.     See  3  Campb.  527;  1  Price,  280;  16  East.  244. 

3.   Duff  v.  Budd  H.  T.  1822.  3  B.  &  B   177;  S.  C.  6  Moore.  469. 

Plaintifis  having  received  «n  order  from  a  stranger  to  Aimish  J.  Parker,  of    [  lOB  ^ 
Uigh-street,  Oxford,  with  goods,  and  finding,  upon  inquiry, that  Mr.  Parker,  of 
the  High-street,  was  a  tradesnufn  of  respectability,  forwarded  the  goods  by  a  Alihongh 
carrierThaviog  directedtliem  to  J.  Parker,  High-street,  Oxford,     On  the  arri-'**'®  carrier 
val  of  t1ie  parcel  at  Oxford,  the  carrier^s  porter  there,  wholcnew  W.  Parker,  of  J"f^  ^'^^^ 
the  HighHstreet,  (and  who  was  accustomed  to  deliver  parcels  at  the  houses  of gequenf** 
the  comsignees;)  told  him  of  the  arrival  of  the  parcel,  no  other  Parker  residing  si^m  with  a 
in  that  street.     W.  Parker  said  he  expected  no  parcel.     Aperson  to  whom  view  to  de 
the  porter  had  before  delivered  parcels,  nnder.  the  name  of  Farker,  called  at^^^  ^^ 
the  <ie/endant's  office  shortly  aAerwards,  and  saying  the  parcel  was  his,  was  al-  ^'^°*1,°°l  *' 
lowed  to  take  it  on  paying  the  carriage,  there  being  many  persons  of  that  name  ^a  been 
at  Oxford      The  plaintiffs  having  thus  lost  their  goods,  desired  the  defendant,  mwdeliver 
by  letter,  to  apprehend  the  person  who  had  taken  them  if  he  aeain  presented  ed. 
bimself,  -and  afterwards  said,  that  they  had  done  with  the  defen&itt,  if  die  man 
who  had  the  parcel  were  produced.     A  notice  wad  suspended  in  a  conspicuous 
pait  of  tlie  defendant's  oilice,  limiting  his  responsibility  to  51.  except  where 
atfiiclea  were  entered  according  to  their  value,  and  the  parcel  in  question  had 
not  been  so  entered,  though  worth  89L ;  but  the  plaintiff's  porter  swore  he 
never  saw  the  notice.     -The  plaintiffs  having  sued  the  carrier,  and  the  judge 
having  directed  the  jury  that  the  carrier's  negligence  had  been  such  as  to  ren- 
der it  unnecessary  to  consider  the  question  as  to  the  notice,  touching  the  lim- 
ited responsibility,  and  a  verdict  having  been  found  for  the  plaintiffs,  the  co  urt 
refused  to  grant  a  now  trial,  which  was  moved  for  on  the  ground  that  the  ques- 
tion touching  the  notice  oeght  to  have  been  considered;  that  the  judge  ought 
to  have  pointed  the  attention  of  the  jury  to  the  plaintiff's  letter  directing  the 
carrier  to  apprehend  the  cheat,  and  the  Subsequent  conversation  theneon;  and 
that  the  property  of  the  goods  had  passed  out  of  the  plaintiffs;  and  observed, 
that  the  chief  ground  of  the  application  was,  that  although  the  judge  before 
whom  the  cause  was  tried,  stated  the  naain  facts  to  the  jury  at  the  triid,  yet  that 
he  did  not  detail  to  them  every  minutise  of  evidence  with  respect  to  the  notice, 
and  distinctly  point  out  to  them  the  circumstances  which  transpired  subse- 
quently to  the  delivery  of  the  parcel,  and  which  were  disclosed  by  the  letter  of 
the  plaintiff,  and  his  sabsequent  conversation ;  but  that  was  unnecessary.    The 
only  question  was,  whether  the  defendant  had  been  gnilty  of  gross  negligence 
in  the  delivery  of  the  parcel;  and  the  judge,  therefore,  deeming  the  facts  dis- 
closed to  amount  to  gross  negligence,  upon  the  ground  that  the  person  who  de- 
livered the  package  in  question  should  havd  at  least  inquired  what  authority 
the  person  claiming  it  had  to  receive  it,  and  correctly  noticing,  that  if  the  de- 
fendant, under  the  pressure  of  the  evidence  that  had  been  brought  forward, 
were  not  to  be  considered  guilty  of  gross  negligence,  there  would  be  an  end 
i>r carnage  for  hire,|as  no  one  would  be  safe  if  a  carrier  might  deliver  a  parcel 
to  a  person  of  whom  he  was  altogether  ignorant,  and  whose  residence  was  un- 
known to  htm,  when  he  must  have  well  known  the  person  to  whom  it  was  di- 
rected not  only  by  name  but  by  residence,  and  who  had  informed  thq  porter, 
in  the  .morning,  that  he  did  not  expect  any  parcel,  with  the  utmost  propriety 
left  the  point  of  negligence,  and  that  alone,  to  the  jury;  and,  in  concluding  his 
address  to  them,  stated,  in  the  terms  of  his  brother  Best,  in  the  case  of  Batson 
V.  Donovan  (4  B  and  A.  30,)  that  it  was  the  duty  of  the  defendant  and  his 
servants  to  take  the  same  care  of  property  committed  to  his  charge  that  a    [  l^  ] 
prudent  man  would  take  of  his  own.  Rule  refused.  See  5  B  and  A  53;  342;  1 
T.  R.  27;  4  Price.  31 ;  2  B.  and  A.  366.  358;  4  B.  and  A.  85;  8  T.  R.  330.  ®«  «*•«  "o" 
4.  Hyde  v.  the  Trent  and  Mersey  Natioation  Compa.nt.  M.  T.  1793.  K.  *«*'^«'y  ®* 

B.5-TR389.  ^  l^Zi 

It  would  seem,  that  in  those  cases  in  which  a  carrier  would  be  bound  to  de-  reosoDable 
liver  goods,  that  where  he  is  gnlty  of  a  breach  of  contract  in  that  respect,  he 
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time  is  a  would  be  responsible  to  the  owner  for  any  damage  occasioned  thereby,  even 
niUreaz  although  he  might  have  given  a  genemi  notice  confining  his  responsibilitv 
""""wwl  ^thin  certain  limits.  See  6  T.  R.  389;  S  Wils,  4^9.  and  2  BI.  916;  Alleyn. 
Mrrier  al  ^^J  ^^«n  ^^>  ^  ^P*  ^^^5  ^  ^-  ^^'^  Pcake.  N.  P.  C.  140;  1  B,  &P.  16; 
ways  re     1  Campb.  451. 

mains  lia  5«  Sleat  v.  FaGG.  H.  T.  18^.  K.  B.  5  B.  &  A.  84$. 

ble.  A  parcel  containing  country  bankers'  notes  of  the  value  of  1S00/.|  and  ad« 

dressed  to  their  clerk,  in  order  to  conceal  the  nature  of  its  contents,  was  deli- 
^  ^'^f^    vered  to  a  carrier,  without  any  notice  of  its  value,  to  be  carried  by  a  mail* 
werTteat    ^^^^^i  ^^'^  ^^^  accepted  by  him  to  be  so  carried.     The  parcel  was  sent  by  a 
by  a  differ  different  coach,  and  was  lost.     The  carrier  had  previously  given  notice  that 
eat  coach  he  would  not  be  answerable  for  any  parcel  above  8/.  in  value  if  lost  or  damage 
from  that    ed,  unless  an  insurance  were  paid.     No  insurance  was  paid  in  this  case.     A 
in  which     verdict  had  been  found  for  the  plaintifT,  the  judge  before  whom  the  cause  was 
Ir^wTrtoer*  *"^^  having  left  it  to  the  jury  to  consider,  whether  the  riak  was  increased  hj 
ship  as  car^oi^diog  the  parcel  by  the  stage  coach  instead  of  the  mail,  and  if  they  were  of 
riers  nnderthat  opinion,  to  find  a  verdict  accordingly.     A  rule  nm  having  been  obtained 
took  to  COD  for  a  new  trial,  on  the  ground  that  the  carrier  was  protected  bv  the  terms  of 
vej  them.   \^^  aotice,  the  parcel  not  having  been  insured,  the  Court  discnarged  it,  and 
said  —the  question  is,  whether  the  carrier  is  protected  trom  the  loss  in  ques- 
tion by  the  terma  of  his  notice.     We  think,  that  in  cases  of  misfeazance,  a 
carrier  is  not  thereby  exempted  from  loss.     Tins  is  clearly  a  case  of  misfea- 
sance.    It  is  not  mere   neglect  in  the  course  of  performing  the  contract,  but 
an  absolute  refusal  by  the  defendant  to  execute  the  engagement  entered  into 
>  by  him;  for  here  he  contracted  to  send  by  one  conv^ance,  the  proprietors  of 
which  would  be  responsible  in  case  of  losS|  and  he  sends  by  another,  owned  bj 
different  proprietors      This,  therefore,  is  not  a  mere  breach  in  the  mode  of 
performance,  but  is  a  direct  contradiction  of  his  contract,  and  therefore  a  di-^ 
rect  misfeasance.     Besides,  in  this  case,  the  jury  having  expressly  found;  that 
by  the  substituted  mode  of  conveyance  the  property  was  exposed  to  greater 
risk  than  it  would  have  been,  had  it  been  sent  by  the  mode  elected  by  the  plain- 
tiff^, the  rule  must  be  discharged.     See  4  B.  4r  A.  21 ;  5  East.  507;  Gamett 
V.  Willan,  abridged,  p.  110. 
r  1 10  1  ^'  G^*^^"  V.  WiLLAif.  M  T.  1821.  K.  B,  5  B.  4r  A.  63. 

Kd        h     The  plainti'Ts,  resident  at  Worcester,  having  written  to  Ibeir  correspondent 
a  caM^^U^  *^  London  to  send  them  a  quanthy  of  goods  by  the  return  of  mail,  a  parcel 
would  have  containing  them  was  accordingly  delivered  at  the  coach  office  whence  the 
made  no     Worcester  mail  coach  proceeded,  and  booked  **  as  for  the  Worcester  mail 
difference,  coach  to  Worcester,'^  of  which  the  defendants  were  the  proprietors.    The 
iMd  one  of  p^f^Qi  ^^3  accordingly  put  into  that  coach,  and  entered  in  the  usual  way* 
rienTbeen  a  ^^^  ^  ^  parcel  to  be  carried  firom  London  to  Worcester,  and  actually  carried 
proprietor  ^i*^*"  ^^^  ^^^  whence  the  coach  started  to  an  inn  in  Oxford«-street,  at  which 
or  the  sob  the  defendants  had  no  office  or  servant,  but  where  passengers  and  parcels 
■titnted  vo  were  booked  for  their  coach.     At  this  place  the  parcel  was  taken  out  of  the 
hide.         iDQii  coach,  and  .there  left  to  be  forwarded  on  the  following  day  by  another 
Worcester  coach,  in  which  one  of  the  defondants  had  no  interest,  and  from 
which  the  parcel  was  lost,  but  by  what  means  did  not  appear.    The  defen- 
dants had  given  a  general  notice,  which  was  known  to  the  plaintiA,  not  to 
be  liable  for  the  loss  or  damage  of  goods  of  the  value  of  those  in  question,  without 
an  additional  premium  beyond  the  common  carriage  price;  which  was  not  paid. 
Under  these  circumstances  the  defendants  wore  holden  responsible  for  the  loss, 
on  the  ground  that  the  delivery  and  acceptance  of  the  pareel,  on  the  part  of 
the  defendants,  entitled  the  plaintiA;  according  to  their  contract,  not  merely 
to  the  care  and  diligence  of  one  but  both  of  the  defendants;  and  that  as  they 
had,  by  the  act  of  their  servant,  wrongfiilly  divested  themselves  ofthe  charge 
of  carrying  the  parcel  to  its  ultimate  place  of  destination;  tboy  were  not  pro* 
tected  by  their  notice. 

7-  Nicholson  v.  Willan.  M.  T.    1804.  K.  B-  5  Eaft.  607;  S.  C.  2  Smith. 

Rep,  107 
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Tke  M«tt4aals  were  the  ownera  of  two  coaches,  a  mail  and  a  heavy  coach.  Although  if 
tnveliiiig  to  the  same  place,  and  a  parcel  was  delivered  and  accepted  for  the  ^^  tS^^ 
porpoee  of  being  sent  by  the  mail;  by  an  entry  in  the  defendant's  book  it^?^C?!^ 
appneared  to  have  been  booked  for  the  heavy  coach;  but  no  evidence  was  gi-«o^by  a  ^ 
ven  that  it  was  pot  into  or  carried  by  either  coach,  or  in  what  manner  the  par-  coacA»  dif 
eel  was  lost,  whether  in  the  warehouse  or  in  the  course  of  its  conveyance,  fereat  from 
The  defendanU  were  holden  not  to  be  deprived  of  the  benefit  of  a  general  no-  ^bat  plain 
tice  they  had  ismied  restrictive  of  their  common  law  liability.     On  the  part  of  |^  ^^^^ 
the  plaintiff  it  was  contended,  that  the  defendants  were  liable  for  the  value  of  ^^  wiVbe 
the  parcel,  notwithstanding  a  B«jtice  had  not  been  complied  with,  on  the  ground  entitled  to 
that  the  kas  had  not  been  mcurred  in  the  coarse  of  (neir  employment  as  car-  the  benefit 
riera,  Vrai  occasioiied  by  an  act  of  tortious  conversion,  in  direct  contravention  orhia  no 
of  Xh%  terms  on  which  the  ffoods  were  delivered  to  and  accepted  by  them.  But  ^>^®> 
it  was  observed  by  Lord  fSlenborough,  C.  J ,  delivering  the  judgment  of  the 
Court,  that  to  ibuod  this  argument  there  was  no  other  evidence  but  the  roero 
&ct  <»f  booking  the  goods  lor  a  different  coach,  and  a  subsequent  non-deliverv, 
which  could  amount  to' no  more  than  a  negligent  discharge  of  duty  in  their 
character  as  carriers,  and  not  to  an  entire  renunciation  of  that  character,  and 
of  the  duties  attached  to  it,  so  as  to  make  them  guilty  of  a  distinct  tortious   t^^  ^\i 
mtdeasanee  in  respect  to  the  goods  in  question.  haui  biLa 

8.  Oamett   v.  WiLLAiT.  M.  T.  1831.  K,  B.  5  B.  4*  A.  63.  conaSiMred 

Per  Best,  J.    1  cannot  see,  with  reference  to  the  question  of  the  responsi-  that  degli 
bility  of  the  carrier,  that  there  is  any  sound  distinction  between  negligence  genes  and 
and  misfeasance.    I  am  of  opinion,  that  by  the  common  law  a  carrier  is  ans-  >ni*fMz 
werable  Ibr  the  negligence  as  well  as  for  the  misfeasance  of  his  servants.         ^'^  ^^ 
9.  Beck  ▼.  Evans.  M.  T.   18 IS.  K.  B.  16  East.  344;  S.  C.  S  Campb.  367.  ^^^e 

A  cask  of  brandy  had  been  delivered  to  a  carrier  to  convey  from  A.  to  B.  a  similar  of 
During  the  journey  it  was  frequently  observed  to  leak  very  much.    The  wag-  feet; 
goner,  however,  never  unpacked  it  until  heiiad  proceeded  a  considerable  way, 
by  which  time  a  great  part  of  the  brandy  had  run  out.     A  notice  was  relied  l^j^  been 
upon  as  a  defence  to  this  action,  no  extra  charge  having  been  paid  for  the  car-  koldea  that 
riageof  such  goodj.     Per  Cur,     I  think  the  carrier  does  not  stipulate  fbr  ez-  {iMTcaa  ^n 
emption  from  the  consequences  of  his  own  misfeasance;  and  if  goods  are  no  eaae  ex 
confided  to  him,  and  it  is  proved  that  he  has  misconducted  himself  in  not  onerate  a 
performing  a  duty  which  by  hi^  servant  he  was  bound  to  perform,  that  is  such  carrievfrom 
a  misfeasance  as,  if  the  soods  thereby  become  damaged,  hts  notice  will  not^^'^V®  ^^ 
protect  htm  from.     Now  here  it  appeara  that  the  waggoner  was  informed  more  J^^^ij 
than  once  of  the  leekase,  after  which  notice  it  was  a  duty  he  owed  to  his  em-  |ence. 
ployers  to  have  the  leak  examined,  and  stopped,  at  one  of  the  stages  where  he 
halted.     That  being  so,  the  carrier  became  clearly  liable  on  this  ground. 

See  Doctor  and  Student,  378.  dial.  3.  c.  38 ;  Noy's  Maxims,  93.  8oeh  noti 

10.  BoODENHAM  v.  BEifNETT.  E.  T.    1817.  Exch.  4  Prico,  34.  cee  only 

Per  Wood,  Baron.     Special  conditions  were  introduced  for  the  purpose  of  «~r^"»« 
protecting  carriers  from  extraordinary  events;  but  they  were  not  meant  to  «3i- JSJJSuiry 
empt  them  from  due  and  ordinary  care.     It  cannot  be  supposed  that  people  ^^^q^. 
would  entrust  their  goods  to  carriers  on  such  terms. 
1 1.    Batsox  v.  Do.vovA!f.  M.  T.   1820.  K.  B.  4  B.  &  A.  31 ;  N.  P.  C.  643.  The  quee 

Upon  the  que^ion  of  what  wakio  be  considered  such  negligence  in  a  car- tion,  of 
rier 

thorised 
value  ^ 

gross  negligence;  for  that  is  a  gross  negligence  in  the  case  of  a  parcel  of  ex- j^  to  a 
traordinary  value,, which,  in  the  case  of  amither  parcel,  would  not  be  so.  The  jary; 
trusting  a  parcel  of  5000/.  or  10,0001.,  Tor  a  moment,  out  of  the  personal  care  [  1 13  ] 
end  superintendance  of  a  trustworthy  servant,  would,  if  it  were  stolen  during 
that  intervid,  be  gross  negligence;  but  the  trusting  a  parcel  of  40f .  value  in 
the  same  way,  would  not.    Why?  because  parcels  of  great  value  are  a  great 
temptation  to  thieves  to  be  on  the  watch  lor  them;  parcels  of  small  value  are 
not.    In  the  caf^e  of  a  box,  or  parcel,  known  to  be  of  great  value,  the  proprie- 
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tors  may  take  the  oxtraordinary  care  in  putting  it  into  the  personal  charge  of 
the  coachman  or  guard,  or  even  of  sending  a  special  messenger  with  it,  or 
going  with  it  themselves;  and  these  are  precautions  which,  in  the  case  of  a 
(Whose      thing  of  ordinary  value,  they  would  not  think  of  taking. 
verdict  th«  12    LovifE,  V.  Booth.  E.  T.  1824.  Ex.  13  Price.  329. 

ia^QTearo       Cttae  against  a  coach   proprietor  for  a  box  of  plate.     The  plaintiff  proved 
difltarb,  as  ^®  delivery  of  the  box  to  the  defendant's  servant,  and  the  payment  of  the  car- 
may  be      rtage  thereon;  also  an  acknowledgment  by  the  defendant's  servant  of  the  re- 
seen,  not    ceipt  of  the  same,  and  of  its  transmission  by  their  coach.     On  the  part  of  the 
only  from  defendant  it  was  shown,  that  he  had,  by  agreement  with  the  plaintiff,  been  ac- 
Lowe°'v  **  customed  to  carry  parcels  for  the  latter  at  a  stipulated  price  per  pound,  which 
Booth,  bat  ^^  ^^^  ^^^^  ^^^^  ^'^  usually  charged,  he  understanding  that  he  would  be 
from  the     much  employed.     It  was  further  shown,  that  the  parcel  was  put  at  the  back  of 
deciiion  of  the  coach,  in  a  place  without  *a  lock,  and  where  a  corn  bag  also  was  placed. 
I^o^^i^       The  jury  having  found  for  the  defendant,  a  rule  nut  to  set  aside  ihe  verdict 
ham  V.  Ben  ^^^  moved  for«  on  the  ground,  that  though  the  parcel  was  of  value  greater 
lUJ^ot '  ^^^  ^^^  ^^^  ^  which  the  detendant  restricted  his  responsibility,  he  was  ne- 
\n  law  of   vertheless  liable  for  not  having  used  ordinary  care  in  its  preservation, 
eonrse  re       Per  Cur.    The  defendant  has  certainly  not  taken  proper  care  of  the  plain- 
gnlated  by  tift  's  property;  but  we  cannot  say  what  is  or  is  not  a  proper  part  of  a  coach  for 
^r^  hA°^    placing  fmrcels,  as  we  might,  by  so  doing,  prevent  various  pculs  of  a  coach 
soo^com  ^^^  being  used  tor  the  purposes  they  are  now  adapted.     The  question  of  ne- 
mitted  to    glig^Qce  is  the  province  of  a  jury  to  decide,  and  we  cannot  interfere  with  their 
the  ear       verdict, — Rule  refused 

rier'a  easto  13.  Lyow  v.  Mills.  T.  T.  1804.  K.  B.  5  East,  428;  S.  C.  1  Smith,  Rep.  478. 
^y-  It  appeared  at  the  trial  of  this  action,  which  was  for  damage  done  to  certain 

of  the  plaintilf's  goods,  to  wit,  100  bales  of  yam;  that  the  goods  were  deli- 
therefora  ^^'^^  ^^  board  a  lighter,  of  which  the  defendant  was  owner,  to  be  carried  from 
happen  ^  quay  at  A.  to  a  sloop  lying  in  the  dock.  Previous  to  such  delivery,  the  mas- 
from,  for  ter  of  the  defendant's  lighter,  when  he  was  applied  to  to  fetch  the  yarn,  under- 
instance,  took  to  bring  it  in  the  lighter  to  the  sloop;  and  being  asked  if  the  lighter  was  fit 
the  intnffi  Iq  carry  it,  said  it  was  very  fit  and  tight,  and  that  he  hud  been  down  the  day  be- 
ciency  of  ^^^^  ^^  i^^^^  ^^  some  vessels  lying  at  B.  In  carrying  the  yarn  in  the  lighter  to 
the  carrier  ^^®  sloop,  the  lighter  leaked,  and  some  of  the  bales  of  yarn  were  thereby  wet 
will  not  be  ^ed  and  damaged;  and  on  the  arrival  of  the  lighter  at  the  sloop,  the  master  of 
released  the  lighter,  on  its  being  mentioned  to  him  that  he  had^  got  water  in  his  boat, 
from  his  li  gaid,  there  was  a  bit  of  a  weep  (a  leak)  ahafi.  Before  the  second  bale  of  yarn 
^r"iT^  1  ^^"^^  ^®  hdisted  into  the  sloop,  the  lighter  was  going  down,  and  would  have 
1-  -I  sunk  to  the  bottom  of  the  dock  with  the  rest  of  the  bales;  but  was  prevented 

by  getting  tackle  fixed  to  her  to  get  iier  up.  The  lighter  was  not  tight  and  suf- 
ficient for  the  carriage  of  the  yarn,  but  was  leaky,  and  the  master  of  the  ligh- 
ter was  guilty  cf  negligence  in  not  stomng  ihe  yam  properly.  A  notice  limitmg 
defendant's  responsibility  was  produced;  the  terms  of  it  is  here  unnecessary 
to  advert  to  at  length,  as  the  question  which  was  agitated  Ity  the  Court,  for 
whose  opinion  the  above  facts  were  stated,  (a  verdict  for  the  plaintiff  having 
been  only  conditionally  indorsed  on  the  poatea)  was,  whether  the  defendant's 
misfeasance  would  not  have  deprived  him  of  the  benefit  of  a  notice,  even  had 
such  general  terms  as  these  been  inserted,  ^^  that  he  would ^not  be  answerable 
for  any  other  loss  or  damage,"  farther  than  to  mention  that  the  notice  was 
merely  a  safeguard  against  any  loss  that  might  happen  from  a'neglect  or  breach 
of  performance,  in  masters  or  crews  of  vessels  belonging  to  defendant.  The 
Court  in  giving  judgment,  after  stating  that  the  terms  in  the  notice  relating  to 
the  conduct  of  the  master  or  crew,  could  not  apply  to  this  case,  which  was  a 
breach  of  performance  in  the  owner  of  the  vessel,  observed,  that  even  suppo^ 
fiing  such  general  words  as  above  stated,  had  been  used,  still  defendant  would 
have  been  responsible;  and  said — in  every  contract  for  the  carriage  of  goods 
between  a  person  holding  himself  forth  as  the  owner  of  a  lighter  or  vessel, 
ready  to  carry  goods  for  hire,  and  the  person  putting  goods  on  board,  or  cm- 
ploying  his  vessel  or  lighter  for  that  purpose;  it  is  a  term  of  the  contract,  on 
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the  part  of  the  carrier  or  lighterman,  implied  by  law,  that  his  vessel  is  tight  and 
fit  for  the  purpose  or  employment  for  which  he  offers  and  holds  it  forth  to  the 
public. 

f  14.  Ellis  v.  Turner.  E.  T.  1800.  K.  B.  8  T.  R.  6S1. 

The  owners  of  vessels  on  the  navigation  between  A.  and  C  having  given  So  where 
public  notice  that  they  would  not  be  answerable  for  losses  in  any  case,  except  {|®  "*§*** 
the  1o6&  were  occasioned  by  the  want  of  care  in  the  master,  nor  even  in  «««*»  Jed  Wrowlf 
case  beyond  10/.  per  cent,   unless  extra  freight  were  paid;  the  master  of  ooefr^n,  ™  w 
of  the  ships  took  on  board  the  plaintiff's  goods  to  be  carried  from  A.  to  B.  (an  ability,  bat 
intermediate  place  between  A.  and  C.)  and  delivered  at  B.;  the  vessel  passed  refraiqed 
by  B,  without  delivering  the  plaintiff's  goods  there,  and  sunk  before  her  arri-/'®"  dobg 
val  at  G.  without  any  want  ot  care  in  the  master;  upon  the  question,  ^^®^^®'' "^hi*^  Mb 
the  owners  of  the  \essel  were  responsible  to  the  plaintiff  for  the  whole  loss  in  J^^^j,  ^^^e 
an  action  on  the  contract,  the  Conrt  said — the  vessel  went  safe  as  far  as  B.,  lost. 
and  there  delivered  a  part  of  the  cargo;  but  the  master  of  the  vessel  finding  it 
inconvenient  to  deliver  the  rest  there,  proceeded  on  the  voyage,  and  the  vessel 
sunk  before  her  arrival  at  C.     The  defendants,  (the  owners)  are  called  upon 
to  make  good  the  loss  that  happened  to  the  plaintifl's  goods;  and  as  the  vessel 
reached  in  safety,  and  might  have  delivered  the  plaintiff's  goods  there,  we  think 
that  this  action  may  be  maintained;  for  though  the  loss  happened  in  conse- 
quence of  the  misconduct  of  the  defendants'  servants,  the  superiors,  (the  de- 
fendants) are  answerable  for  it  in  this  action. 

15.  BoDENHAM  V.  BcNNETT.  E.  T.  1817  Ex.  4  Pfico.  3 1 .  L  il4  I 

III  thh  case  a  parcel  of  notes  was  sent  by  the  defendant's*  stage  coach  from  So  where  a 
H.  to  B      The  plainti^s  were  bankers  at  H«  These  parcels  wore  always  seal-P^'<^®l  ^* 
ed  in  a  particular  manner:  and  the  book-keeper  knew  that  thev  contained  ^^^  ^'^^ '^. 
notes      The  plaintiffs'  clerk  took  a  parcel,  sealed  in  the  usual  manner,  to  go  ^^^  ^^  ||,^ 
by  the  coach  to   B.  on  the  following  morning;  ho  paid  for  the  carriage  and  arrival  of 
hookmgy  btit  no  insurance  was  demanded  or  paid.     On  the  follbwing  morning  the  coach 
the  parcel  was  entered  in  the  way-bill,  and  put  in  the  back  seat  of  the  coach;  conveying 
there  were  two  other  parcels  also  entered  in  the  way-bill.     There  were  no  in-  **»  **"•  **f ^ 
side  passengers  when  the  coach  left  H.     When  the  coach  arrived  tt  B.  the  J^j^^^^j^*"^ 
book-keeper  there,  who  usually  unloaded  the  coach,  received  the  way-bill,  and  that  the 
took  the  other  two  parcels  out  of  the  front  seat  of  the  coach,  but  he  did  not  book-keep 
look  for  the  bank  parcel,  because  the  coachman  usually  carried  those  kind  of  or  who  isw 
parcels  in  his  side-pocket.     The  coachman  on  that  day  was  intoxicated,  but  f ^?  ^^  ^^ 
not  so  as  to  be  unable  to  attend  to  his  business.     After  waiting  a  quarter  of  an  ||^^y.|,-f] 
hour  at  B.  the  coach  proceeded  on  to  C;  the  parcel  was  lost,  but  the  defbnd-  thinking' 
ants  proved  the  usual  notice,  that  they  would  not  be  liable  above  51.  value,  un-  that  the 
less  insured  and  paid  for  accordingly.     The  learned  judge  stated  to  the  jury  coachman    ^ 
the  common  law  liability  of  carriers,  and  that  they  might  stipulate  to  restrain  ^•"v^^f?"* 
il  by  notice;  that  they  had  given  such  a  notice  in  this  case;  and  that,  t^®*"®* "he  par^l 
fore,  the  question  was,  whether  there  had  been  gross  negligence  in  the  carry- ^^^,^1,5, 
ing  of  this  parcel.     He  then  detailed  the  evidence  to  the  jury,  who  found  for  penon,  did 
the  p/aioti^  to  the  amount   of  the  notes.     Upon  a  motion  for  a  new  trial  the  net  ask  him 
Court  refused  the  rule;  and  Mr.    Baron  Wood  said— I  see  no  ground  to  dis-  f^^\  '*»  ^ 
turb  the  verdict.     By  the  common  law  the  carrier  was  liable  from  losses  »''»-the  ceaQh^ 
sing  from  accident  or  robbery;  nay,  from  irresistible  force.      The  jcase  of ^^j.  j^ ^ 
jVfbrse  v.  Slue.   1  Vent.  190;  pressed  extremely  hard  on  common  carriers; 
then  special  conditions  were  introduced  for  the  purpose  of  protecting  carriers 
from  extraordinary  events,  but  they  were  not  meant  to  exempt  them  from  due 
and  ordinary  care.     It  cannot  be  supposed*  that   people  would  entrust  their 
goods  to  carriers  on  such  terms.     It  onfy  means  riiat  they  will  not  be  answ*era-^ 
ble  for  extraordinary  events;  but  we  need  not,  in  this  case,  lay  down  that  rule. 
Here  has  been  gross  negligence,  and  in  all  cases  of  that  sort  carriers  are 
liable. 

1«.  S.Mrrii  V.  Hoa^NH,  H'.  T.  1«18.  C.  P.  a  Taunt.  144-;  S,  C.  2  Moore.  10; g^,  ^^^^e  » 

S.  C.  1  Holt.  N.  P.    C.64.1.  parcel    hacT 

A  parcel  was  in  this  case  lost  by  defendant,  a  cocnmon  carrier,  in  the  course  been  lout 
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daring  deli  of  delivery.  It  appeared  thai  the  usual  notice  had  been  stuck  up  in  defend- 
very,  the  ant's  office,  of  which  the  plaintiff  had  been  apprized;  that  it  was  the  custom 
carrier  was^^f  ^y^^  ^^^^  j^  g^^j  ^^^  persons  with  the  delivery  cart;  that  the  defendant  had 
bound  in  ^^ '"  ^^^^  instances  deviated  from  the  general  practice;  but  that  in  the  caso 
defiance  ofhefore  the  court,  he  had  only  sent  one,  who,  while  delivering  some  of  the  par- 
a\  notice,  eels,  le(l  the  contents  of  the  cart  exposed  to  plunder.  The  judge  at  the  trial, 
where  it  told  the  jury  to  find  for  the  plaintiff,  if  they  considered  that  the  defendant,  by 
appeared  sending  the  cart  attended  by  one  man  only,  had  been  guilty  of  gross  negli* 
h  h^  gence.  Verdict  for  plaintiff.  On  motion  for  a  new  trial,  the  Court  said — a 
alir  8ent'°  ^^^'^  ^^  grosfier  negligence  than  this  we  think  we  have  hardly  ever  known. 
two  per  ^hc  doctrine  of  carriers  exempting  themselves  from  liability  by  notice  has 
sons  with    been  carried  much  too  far.  Wo  see  nothing  in  the  objections  which  have  been 

the  cart,  urged  to  induce  us  to  think  that  the  verdict  is  not  perfectly  right. — Rule  re- 
but in  that  fuac^j, 

one.  ^'  Becic  v.  Evans.  M.  T.  1812.  K.  B.  16  East.  244;  S,  C.  3  Campb.  267. 

Action  against  defendant  as  a  common  carrier,  for  negligently  carrying  a 
carrier  ^^^  ^^  brandy,  the  contents  of  which  it  appeared  had  been  notified  by  de&n- 
**  that  he  daot  when  delivered.  Defendant  relied  on  a  notice  '^  that  he  would  not  be  li- 
%Toald  not  able  for  cases,  bank  notes,  writings,  jeweb,  plate,  watches,  lace,  silk  hose^ 
be  answora  wool,  mtislins,  china  glass,  paintings,  or  any  other  goods  ot  what  nature  or  kind 
ble  for  anjr  ever,  above  the  value  of  5/,  if  lost,  stolen,  or  damaged,  unless,  4rc."  It  was 
b^^^'th*  contended,  that  as  this  notice  was  expre-sly  extended  to  any  goods  of  toh^na- 
valae  of  6/.  '"'*^  ^'*  ^^^"^  sotver,  it  must  necessarily  apply  to  a  cask  of  brandy.  Plaintiff, 
nnlesB,  however,  had  a  verdict;  and  on  motion  for  a  rufe  to  enter  a  nonsuit,  the  Court 
&c."  has  held  that  the  notice  must  be  confined  to  things  of  the  same  description,  as  cash 
been  bdd  bank  notes,  jewels,  and  watches,  the  value  of  which  could  not  well  be  disco- 
9nnot  to  vered,  unless  decltired  by  the  owner;  but  that  where  there  were  casks,  th^ 
^oods^^  contents  of  which  were  known,  so  that  they  must  evidently  be  above  the  value 
which  db     ^^  ^'  ^'^^  notice  did  not  Apply. 

not  fall  2,  Down  v.  Fromoxt,  T.  T.  1814.  Westnunster  Sittings.  K.  B.  4  Camp.  N. 
within  any  •  P,  C.   40. 

^'c^A  ^^  "^  notice  in  nearly  similar  terms  to  what  is  contained  in  the  foregoing  case. 
eles  but^  was  contended  by  the  defendant  to  be  a  sufficient  answer  to  an  action  com- 
which  from  menced  against  him  for  the  loss  of  a  package,  consisting  of  a  hamper  basket 
their  bulk  (about  12  by  18  inches)  containing  raw  materials  for  the  making  of  36  beav- 
and  appear  er  hats,  value  221.  llie  contests  were  not  specified  when  delivered,  but  the 
ance  most  <.ase  of  Beck  v.  Evans  was  relied  upon.  But  Lord  £lllenboroi»h  said— I  do. 
itf  exceed  ^^  ^**'"'*  *^®  ^^*®  ^'*®^  governs  the  present.  There,  the  carrier  knowing  that 
the  stipala  ^^^  artick  entrusted  to  him  was  a  cask  of  brandy,  necessarily  knew  that  it  was 
ted  valon.  above  the  value  of  5L  But  here  what  was  there  to  indicate  to  the  defendant 
.^  .      ft     ^^^  contents  or  vahse  of  this  package? 

ndi^Ttiomi  •^-  ^-^'^'^  ^'-  WATsniiotJSE.  H,  T.  1815.  Ex.  Ch.  1  Price.  280;  S.  C  1  Selw. 
of  ilioir  va  ^'  P-  414.  6th  edit.   S.  P.  Marsh  v.  HoRne.  H.  T.  1826.  K.  B.  1826. 

iae  bo  not  MSS. 

ctc:ir  ond  When  this  action  which  was  against  a  carrier  lor  the  loss  of  a  parcel  entrust- 
iwiuifiMt.  ed  to  his  care,  tbo  content*  of  which  (200/.)  were  known  to  the  book-keeper, 
HtihJ  ^**^*  ^*^^  greater  security,  deposited  it  in  the  banker*8  bag,  was  tried  at  Nisi 
been  aioee  ^}^>  where  the  defondantgave  in  evidence  a  notice,  "  limiting  his  rcsponsi- 
eansidercd^  ^'^'*y  ^^  ^'i  wnless,  &.C.,''  Uibbs,  C  J.  ruled,  that  where  a  party  does  not  en- 
tli.it  a  no  ter  and  pay  for  his  goods  as  of  greater  value  than  5^,  although  i\ie  carrier  may 
x'lZQhy  a  infer  from  other  circumstances,  that  they  are  of  greater  value  than  5/.  still  he 
*^'h  Th  "^^  ^^^^  *^®  benefit  of  the  Hot  ice;  and  that  merejkndwledge  that  tlie  goods  arc 
^i,l  ^j  l^ofgrealer  vahiethan  5/.  isaot  sufficient  to  deprive  the  carrier  of  that  benefit. 
fAfiponsihle  ^  ^^^  '"'^  ^^  ^^®°  since  obtained  to  set  aside  a  verdict  which  had  been  givea 
fir  gootb  for  the  doiendant,  and  grant  a  new  trial.  On  its  now  coming  before  the  Court, 
sent  lo  be  the  plaintiff's  counsel  cited  the  above  case  of  Beck  v.  Evans.  But  the^Conrt 
tonveyed,^^  said---!  socma  to  uathat  the  Chief  Justice's  direction  was  right,  and  such  a  one 
"rnM*  de     "**  «^^S'»^  t*>  hiivc  been  given  under  the  circumstances  proved.  Here  there  was 
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a  special  notice  given  by  the  defendant  that  he  would  not  be  answerable  but  on  Seated  bj 
certain  terms,  and  there  i.s  nothing  proved  to  have  been  done  on  his  part  which  IP^^^  ^'^ 
amounts  to  a  dispensation  with  that  notice.     It  appears  that  the  book-keeper  |^  ^^^. 
might  have  inferred  that  this  parcel  was  one  of  value;  but  nothing  was  distinctly  r^eiv«r  ^ 
said  about  the  actual  value,  nor  did  he  undertake  that  the  notice  should  be  dis-  them  mislit 
penaed  with.     He  did  not,  therefore,  warrant  its  safe  conveyance;  and  on  that  luiv9  inierjr 
ground  we  think  the  direction  correct.  In  Beck  v.  Evans,  the  Court  decided  ®^  ^^^^  ^* 
against  the  carrier,  on  the  ground  of  gross  negligence  and  nonieazance;  and  I      * 
apprefaiend  the  question  there  would  have  been  AiateriaHy  varied,  if  the  cask 
&d  been  merely  missing.  v  . 

4.  THoaoGoob  v.  Marsh,  fl.  T.  1819.  C.  P.  1  Gow.  N.  P.  C.  105.  S.  P.  deciMi^n 

Alfred  v.  HoR:fB.  E.  T.  1822.  K.  B.  3  Stark.  N.  P.  C.  136.  Mems  forti 

In  this  case  a  package  consisting  of  stationary,  of  the  weight  of  4801b.,  had  fied  by  rab 
been  entrusted  to  a  carrier  to  be  carried  to  a  certain  place,  and  had  been  des-  ■^qo^m  ca 
iroyed  by  fire.     It  appeared,  that  the  property  was  leA  at  an  inn  for  the  defen«  '^' 
danty  and  it  was  safely  and  properly  left  there.     The  defendant,  however,  pro- 
duced a  notice  as  follows— '^  that  he  would  not  be  answerable  for  any  plate,  &c. 
<jfr  any  article  of  -more  than  51,  value,  unless  entered  as  such  and  paid  for  ac- 
ipordingly.'^    The  evidence  satisfactorily  brought  home  to  the  phuntitV  a  know- 
ledge of  the  notice,  since  copies  of  it  hud 'been  traced  into  his  hand,  for  seve- 
ral years  past.     An  objection,  was,  however,  urged  against  the  efficacy  of  the 
-tiotice,  viz.  that  allhough  there  was  nothing  on  the  outside  which  indicated  th^ 
value  or  quality  of  the  contents  of  the  parcel,  yet  that  its  magnitude  was  a  sttf- 
ficient  wambg  to  the  defendant  to  enable  hitn  to  protect  himself  ttgainst  any 
|MUlicoJar  hazard.     But  Dallas,  C^  J.  sidd,  where  a  (farrier  gives  notice  that  r  1 17  -i 
he  will  not  be  liable  beyond  a  stated  sum  in  the  event  of  his  own  terms  not  be-  *-  ^ 

iog  complied  with,  if  the  party  sending  goods  by  that  carrier  have  notice  of  the  g^^  ^  ^^„- 
qualified  restriction  which  he  imposes  on  his  own  liability,  and  do  not  comply  „  \g  u^ble 
^rith  the  terms  prescribed,  the  carrier,  in  case  of  a  loss  happening,  is  not  for  damtgv 
"ttabfe.  done  to  a 

5.  Wilson  v   Freeman.  H,  T.  1814.  Guildhall  Sittings.  K.  B.  2Campb.  N.  Pf^^ige. 

P.C.627.  *  ^n& 

^  A  notice  was  published  by  defendant,  ^who  was  a  common  carrier  of  goods  goods  in 
iJrom  A.  to  B«,  >'  that  he  would  not  be  -  accountable  for  any  china,  glass,  4rc.  eladed  in  a 
nor  for  any  other  article  of  more  than  61;  value  if  lost  or  damaged,  unless  spec- notice  limit 
Ified  and  paid  for  as  such  when  delivered."  In  this  case  plaintiff  broiight  an  ac-  ^8  ^%^?- 
iion  for  the  negligent  carriage  of  a  looking-glass,  which  had  been  ^^Hvered,  7^^|.^J^^|j^ 
but  not  paid  for  according  to  thii  notice,  aithdugh  much  abovQ  the  value  of  51«  ^uch  were 
and  contended  he  was  entitled  to  recover,  as  when  the  package  was  taken  to  not  compii 
defendant's  office,  the  book«-keeper  was  told  what  it  contained,  and  said,  he  ed  with,  the 
tbanld  charge  four  cwt.  for  it,  although,  in  fact,  it  weighed  but  three;  when  book-keep 
the  person  who  took  it  desired  him  to  charge  for  it  what  he  pleased;  saying,  ^J^^^Qf^Q^ 
"  you  shall  be  paid,  provided  you  take  care  of  it."     Lord  Ellenborough^  how-  ^  ^^  ^^  ^^^ 
ever,  held,  that  as  the  book-keeper  knew  what  the  article  was,  and  was  told  its  ae,  end  de 
"Value,  and  was  desired  to  charge  what  he  pleased,  the  payment  of  the  mo- sired  to 
neir  was  dispensed  with,  and  the  siotice  was  unavailing. — Verdict 'for  the  charge  for 
pjmnlifr.  itwEethe 

{i  2)  jHotff  nul^ied.    {a  3    JJy  party's  mm  acts,     (a  4)  By  fraud  or  conceal-  P  *"*  ' 

menl  anpart  of  Bailor,  Whenever 

_4.  TvLV.v.  MoRRiCE.  E.  T.  1698    K.  B.  Carth.485.  the  o5n»ign 

.  Tba  defendant  was  a  common  carrier  frosi  London  to  Exeter,  and  the  plain-  or  of  goods 
tiff,  by  his  servant,  delivered  to  his  (fh#  defendant's)  book-keeper,  2  bags  of »  gniliy  of 
money  sealed  up,  and  told  him  that  it  was  2001.,  and  desired  a  receipt  for  the  "•»*•  ^e 

•  Infect,  it  may  be  stnted  as  a  geneml  mle,  that  where  a  noticf  reqairing  an  addition- 
al preminm,  according  to  the  vaiae  of  the  article,  is  not  complied  with,  that  the  owner, 
by  declining  to  pay  the  enhanced  price,  Ukes  upon  himself  the  risk  against  which  that 
payment  would  secnre  him,  and  cannot  look  to  the  carrier  to  sustain  it;  and  that  tho  only 
efllect  of  knowledge  ih  such  case,  would  be  to  render  the  carrier  responsible  for  a  degree 
ef  care  proportionate  to  the  nature  and  value  of  the  article. 

Vol.  V.  II 
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CM  fBooejr;  ibet€apou1he  book-keeper  gaiwe^nceifA  far  him  wooMia 
•^"^  Received  o^  4e.  two  iMgs  of  aHiiiey  sealed  ap,  flMd  to  cofltHft  20^ 
!^^proiiiifetod^hrer  at  neli  a  daj  Exeter  veto T.  Davis,  he lo p^  IQk  percent. 
1^  fiv  carriage  and  rbk."  Tbe  carrier  was  robbed  of  tbis  ud  otber  noaey  on 
v^  Hooarioar  Heath  in  the  night-tiaie;  bat  he  paid  300L  to  Dam  at  Eseter. 
Aad  DOW  an  actioawaa  brought  agaiaat  hjni  in  cooioo  fari,  qpoa  the  caaioin 
of  England,  wheiein  the  plaDntifi*  declared,  that  cm  aoch  a  daj  ud  place,  lie 
had  delirered  onto  the  defendant  4dOL  to  he  carried  finoni  London  to  Exeter, 
ifckc  At  the  trial,  it  was  proved  diat  there  was  full  45€L  m  goU  and  ail- 
▼or  contained  in  thoae  two  hags  at  the  time  they  were  ddirered  to  the  carrier 
Ibr  900L  And  the  ipwatioo  was,  whether  the  carrier  ahonld  answer  for  the 
whole  money.  It  was  tbe  opinion  of  the  Chief  Justice,  that  he  sbonld  answer 
Ar  no  more  thm  9001.  (which  was  acknowledged  he  had  paid  to  Davis,}  be-^ 
caose  there  was  a  particulai  undertaking  by  the  carrier  for  the  carriage  of 
9001.  ottlj,  and  his  reward  was  not  to  extend  any  further  than  that  sum;  that 
it  was  the  reward  which  made  the  carrier  answerable;  and  that  mce  the  plain- 
[  IIS  ]  tiff  had  taken  this  course  to  defraud  the  carrier  of  his  reward,  he  bad  therebj 
barred  himself  of  that  remedy  which  was  founded  only  on  the  reward.  The 
jury  were  directed  to  find  for  the  defendant. 

9.     MoBSE  V.  Slew.  1  Ventr.  190.  238;  S.  C.  3  Keb.  72.  112.  S.  C.  2  Ldv. 

6^  S.  C.  Raym.  220. 
In  this  case,  the  defendant  in  his  capacity  of  a  oonoHNi  carrier  had  been  en* 
'll^i** ^trusted  with  the  charge  <^ a  ^^  of 

{^^1^      which  he  had  been  robbed;  and,  although  it  appeared  that  when  the  box  had 
t^gu^  to     been  d^vered  to  defendant,  he  had  made  inquiries  as  to  its  contents;  and  that 
bav«  beeo   he  had  received  the  following  answer,  viz.  ^'  that  it  was  fiDcd  with  silks  and 
•t  tioMs  or  such  like  of  goods  real  value,''  upon  wluch  he  had  undertaken  to  take  care^  of 
eriooked.*   it;  yMthe  Court  considered  the  action  maintainable. 
.  •  .        S.  GiBBM  V.  Patntov.  ^L  T.  1169.  K.  R  4  Bunr.229». 

2!JV^      This  was  an  action  against  the  Birmingham  stage-coachman,  for  1001.   id 
tho  obMrra  f«««y>  ■«"*  fr<>™  Birmingham  to  London  by  hi»  coach,  and  k»t.     It  was  hid 
tioBtofrab"^^<^7  io  A°B^  ^^9  the  ba^  and  the  hay  arrived  safe,  but  the  qoooey  wa^' 
■aaMot       gone.    The  coachman  had  mserted  an  advertisement  in  a  Birminghara  news- 
ja4gM  in     paper,  with  a  nota  bene,  ^^  that  the  coachmen  wonk)  not  be  answerable  for 
^o^^     any  money  or  jewels,  or  valuable  goods,  unless  he  had  notice  that  it  was  mo« 
tlieSbwai  n«y  or  jewels,  or  valuable  goods,  that  was  delivered  to  him  to  becariie<>.'^ 
tj  of  mh  H®  ^^  ^o  distributed  handbills  of  the  same  import.     It  was  notorious  in 
•  doetria*'  that  country,  that  the  price  for  carrying  money  from  Birmingham  to  London 
b«iiif  given  watf  threepence  in  the  pound.     The  plaintiff  was  a  dealer  i^^rmiogham,  and 
eftct  to.     had  frequently  sent  goods  from  thence.     It  was  proved  that  he  had  been  us- 
ed for  a  year  and  a  half  to  read  the  newspaper  in  which  this  advertisement 
was  published,  though  it  could  not  be  proved  that  be  had  ever  actually  read 
or  seen,  the  individual  paper,  wherein  it  was  inserted.     A  letter  of  the  plain- 
tiff's was  also  produced,  frdnr  whence  it  manifestly  appeared  that  he  knew  the 
course  of  this  trade,  and  that  nioney  was  not  carried  from  that  place  to  Lon- 
don at  the  common  and  ordinary  price  of  the  carriage  of  other  goods;  and  it 
likewise  appeared  from  this  letter,  that  he  was  conscious  that  he  could  not  re- 
cover by  reason  of  his  concealment.     The  jury  found  a  verdict  for  the  de- 
fendant.    But  the  plaintiff  afterwards  moved  for  a  new  trial.     The  court,  how-' 
r  J  j^-i   «^«^  ^«'«  clearly  of  opinion  that  tbe  verdict  was  right,  and  therefore  refused 
■*       ♦For  where  the  plaintiff  delivered  to  the  defendaBt,  a  earner,  a  hex,   tellins  him  obIt 
"  tut  there  waa  a  book  and  tobacco  in  the  box;"  whereas,  in  fact,  it  contained  lOM.,  Rdll' 
S"  of  opinion,  that  aa  the  earrier  had  rot   made  a  apecUl  acceptance*  he  waa  an- 
awerable;  bnt  with  reapeet  to  the  intended  cheat  upon  the  carrier,  he  told  the  jury  they 
micht  eenaider  bim  m  damages  bat  thej   notwithstanding  gave  a  verdict  for  971.  Minst 
the  earner.     **  ^««»^    obaerves  the  leportor,  **  durum  vidgbatur  circumsioniSus,** 
A^^^A  %]•!?"•  ^2*f?-  ^\    '.;  ***•  *^"®  ""^  Drinkwater  v.  Tannell,  BnlK4«,  P.  706; 
and  7  Mod.  ?48 ;  it  was  holden,  that  if  a  carrier  aska  what  ia  in  the  box  and  ia  told  there  is  ailk, 
;;1    i;  !VfA"*^.TTl*u^  •hould  answer  for  it  iflost.  unless  bo  made  special  acceptl 
woe,  and  that  tbe  lotAnded  cheat  wonid  accordiagly  go  in  mltigatioB  of  damages. 
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the  rale.  Lord  Mansfield,  C.  J.,  after  commenting  on  the  case  of  Kenrigg 
V.  Eggleston  (ante,  p.  11 8,)  and  the  case  of  Morse  r.  Slew  (ante,  p.  118,)  oh- 
serring,  that  in  the  first  case  he  should  have  agreed  in  opinion,  cuvf^  cvrcum- 
dMdihus\  and  that  in  the  second,  he  should  have  thought  the  carrier  excused, 
although  he  had  not  expressly  proposed  a  caution  against  being  answerable 
fer  money,  for  it  was  artfully  concealed  firom  him  that  there  was  money  in  the 
bok;  distinguished  between  the  case  of  a  common  carrier,  and  that  of  a  bailee, 
«nd  said— the  latter  is  only  obliged  to  keep  the  goods  with  as  much  diligence 
jand  caution  as  he  would  keep  his  own;  but  a  common  carrier,  in  respect  of 
the  premium  he  is  to  receive,  runs  the  risk  of  them,  and  must  vcake  good  the 
losB,  though  it  happen  without  any  fault  in  him,  the  reward  making  him  ans- 
werable for  th^r  safe  delivery.  This  action  is  brought  against  the  defendant, 
upon  the  foot  of  being  a  common  carrier.  His  warranty  and  insurance  is  in 
^respect  ef  the  reward  he  is  to  receive,  and  the  reward  ought  to  be  proportion- 
aUe  to  the  risk;  if  he  makes  a  greater  warranty  and  insurance,  he  will  take 
greater  care,  use  more  caution,  and  be  at  the  expence  of  more  guards,  or  oth- 
er methods  of  security ;  and  therefore,  he  ought  in  reason  and  justice,  to  have 
a  greater  reward.  X^onsequently,  if  the  owners  of  the  goods  have  been  guil- 
ty of  fraud  upon  the  carrier,  such  fraud  ought  to  excuse  the  carrier;  and  here 
the  owner  was  guilty  of  fraud  upon  him,  the  proof  of  it  is  over-abundant. 
The  plaintiff*  is  a  dealer  at  Birmingham;  the  price  of  the  carriage  of  i^oney  from 
t\ience  is  notorious  in  that  place ;  it  is  the  rule  ofevery  carrier  there ;  it  is  fiiidy 
presumed,  that  a  man  conversant  in  a  trade,  knows  the  terms  of  it;  therefore  thjp 
jury  wen^  in  the  right  in  presuming  that  this  man  knew  it.  The  advertise- 
ment and  handbilis  were  circumsttinces  proper  to  be  left  to  the  jury ;  the  plaintiff^S 
haying  been  used  for  a  year  and  a  half  to  read  this  newspaper  is  a  strong  cir- 
cumstance for  a  j»ry  to  ground  a  presumption  that  he  knew  of  the  advertiae- 
ment;  then  his  own  letter  strongly  infers  his  consciousness  of  his  own  fraud, 
and  that  he  meaot  to  cheat  the  carrier  of  his  hire;  therefore,  I  entirely  agree 
9rith  the  jury  in  their  verdict. 

4     Batson  v.  Donovan.  M.  T.  1820.  K.  B.  4  B.  and  A.  21-  " 

Tliis  action  was  brought  against  the  defendants  as  common  carriers,  to  re-  And  .*• 
cover  a  compensation  for  the  loss  of  a  box,  containing  bills  and  bank  notes  toJ^J*'^'* 
the  amount  of  40721.,  which  had  been  lost  out  of  a  stage-coach,  of  which  they  ^^  ^^^ 
were  the  proprietors.     The  defendants  had  given  notice  that  they  would  not  Oritur  hu 
be  answerable  for  parcels  of  value,  unless  entered  and  paid  for  as  such.     The  been  so  sed 
plaintifis  knew  of  this  notice.     The  box  was  left  with  one  of  the  defendants  at  «ioMlv  « 
3J.,  and  booked.     Nothing  was  said  at  the  time  of  the  booking,  but  Aatit  ^^^^^^^^ 
the  box  for  N,     The  boxwas  ^dressed  to  W.  B.  and  Co.  N.,  and  had  on  it  «>y  ^»»««o«« 
a  brass  plate,  with  the  words  '<  B.  and  Co.^'    W.  B.  and  Ca  wcjre  bankers, 
both  at  B  and  N.     The  coach  arrived  at  B.  at  twelve  at  night,  apd  remained 
half  an  hour  in  the  middle  of  tfce  street,  which  is  the  width  of  80  yfltrds.     About 
a  quarter  ?^er  tw^ve,  the  box  was  put  into  the  boot  of  the  coac^i.     A  porter 
was  ordered  to  watch  the  coach,  but  this  person  was  at  a  considerable  distance 
£bMn  it,  and  was  so  inattentive  to  his  duty  that  the  box  was  stolen  from  the    [120] 
coach  while  it  was  so  left  in  the  street,  and  so  watched  by  the  porter.     Bajr- 
ley,  J.   before  whom  this  cause  was  tried,  when  a  verdict  had  been  found  for 
defendant,  said— ^I  left,  I  believe,  these  two  queatioas  to  the  jury ;  first,  wheth- 
^  the  plainti  Js  dealt  fairly  with  the  defendants  in  not  apprising  them  that  the 
box  contained  articles  of  value;  and  secondly, whether  in  the  case  of  a  parcel  of 
such  value'asthe  defendants  might  fairly  expect  this  to  be,  there  was  gross 
negligence  in  the  defendants;  and  I  rather  think  I  left  those  questions  in  such 
a  way,  that  unless  the  jury  were  with  the  defendants  on  both,  they  should  find 
for  the  plaintiifs;  but  1  am  not  confident  upon  that  point. 

Best,  Justice,  previous  to  the  rest  of  the  court  delivering  judgment,  beggod 
leave  to  observe,  that  consistently  with  his  duty  as  a  judce,  he  could  not  as- 
sent to  the  view  that  had  been  taken  of  the  case  before  them;  and  said,  Ihat 
on  the  one  hand  he  knew  of  no  case  where  a  jury  had  been  told  to  consider 
Viether  the  owner  of  a  parcel  made  a  proper  disclosure  of  the  natujre  of  ita 


94  CARRIERS  BY  LASn-.Of^  Good*. 

cotttentB  to  the  carrier,  or  anj  party  placed  in  a  similar  ntoatioa;  that  on  the 
other,  it  waa  going  much  farther  than  a  carrier's  liability  under  the  law  iroald 
warrant  to  direct  a  jury  to  find  bim  guilty  of  gross  negligence,  without  any  vxr 
plandtion  of  what  was  meant  by  those  tmns,  befbie  they  fix  him  with  the  loss 
of  a  parcel;  that  the  novelty  of  such  a  direction  was  of  itself  uiflkient  to  ^ta%^ 
him  pause;  that  as  to  the  first  part  of  the  learned  judge's  dir«ction,  it  had  been 
long  settled  that  it  was  the  carrier's  duty  to  make  the  inquiry;  that  be  might 
then,  if  he  thought  proper,  make  a  special  acceptance  of  the  goods;  and  m 
that  case,  if  any  fraud  had  been  practised  on  him;  if  any  artifice  to  give  the 
box,  containing  (he  parcel,  a  mean  appearance,  and  thereby  to  indoee  the  car- 
rier to  think  it  of  no  value,  and  so  to  prevent  him  from  makii^  strict  inquiries 
had  been  proved,  the  case  would  have  been  diOerent;  that  if  a  contrary  rule 
were  established  tha  n  what  bad  hitherto  been  acted  upon,  this  difficulty 
would  arise;  what  is  to  be  considered  a  parcel  of  such  value  as  to  render  it 
necessary  to  caution  the  carrier?'  must  it  be  of  the  value  of  lOOW.  or  lOCM.  or 
101.  ?  must  it  contain  jewels  or  gold  ?  that  supposing  no  notice  had  been  given, 
the  plaintiff,  unasked  by  the  defendant,  need  not  have  said  a  single  syllable 
as  to  the  vakie  of  the  box;  (hat  the  only  obj«ct  of  the  Tnotice  was  to  pre- 
vent the  necessity  of  a  particuUir  inquiry  w,  each  case,  that  these  notices  did 
not  affect  the  responsibility  of  carriers  in  cases  of  negligence  or  misfeasance, 
th^  the  assertion  at  the  bar,  that  if  the  carrier  had  been  informed 
that  It  was  a  parcel  of  great  value,  be  would  bav«  been  more  careful,  wasi 
^^^fforecom^\tXe\y  answered;  that  the  notice  only  absolved  the  carrier  fivm 

•r*?!.  .  'i'^ ."  ■"  L^V'*'  of  «<>«<1«  above  a  certain  amount;  that,  nevertheless. 
If  that  attertion  which  the  carrier  would  have  paid  to  the  safety  of  a  coach  la- 
den with  packages;  eachvndcr  61.  value,  was  wanUng,  for  that  neglisence  th© 
earner  was  respOTsible,  whatever  might  be  the  amount  of  the.  loss  incurred  by 
any  particular  mdividual;  that  with  deference,  he  (herefoie  submhted  the  jury 
should  have  been  asked,  whether  they  thought  the  defendant  had  sufficiently 
r  1 ,  t  1   5r?!l  .tL*  '""^^i '  *'*''*",«»^  ."nanr  parcels,  each  of   smaU  value;  and  thtrt 

"^    ^  ^   .Wti^-T*  M  r^  Z^  '*•*  '*'™'^  j''*'?«'»  ■«'*''««». ''«  ^«  equally  claar 
that  there  should  have  been  some  explanafion  ol  what  was  meant  by  crws  neir- 

ligence,  as  the  general  meaning  attached  to  it  would  be,  condt^  higUy 

blaqieabe   whereas  lomething  much  short  of  that  sort  of  ionduct  would  hi 

sufficie^tto  render  a  carrier  liable,  he  being  bound  to  take  the  same  care  of 

property  bailed  (o  him,  as  a  prudent  man  would  take  of  his  own,  although  he 

T^aT^a%^T  f*  "i"**  ***  -ee  how  negligence  could  ni  but  1^  im^ 
puted  (o  the  defendants  when  it  was  shown  thiu  tSe  coach  was  left  in  such  a 

w»t!JLT  «'*«f««».'»'«t"'e.o*n«'«  thought  it  right  to  place  son^  oiTe  to 
watch  It,  and  that  person  was  either  at  a  great  distance  fr«n  u>e  coach,  or  so 

C Thilw  r   T  ^'  "i Vf  ■■  •**?*«  V*  8^  *V'"'  <=<»»«^' «»'» -teal  Ae  box. 
But  Abbott,  C.  J.,  and  Bayley  and  Holroyd,  Js.,  said-in  cases  where  the 

carrier  has  not  given  notice,  or  where  (he  notice  does  not  come  to  the  know- 
ledge of  the  party,  he  holds  himself  out  as  a  common  carrier  to  take  sooda  in 
!!"!.  i^-  ,  ^o"'**  *«"  he  bound  to  inquire  the  value  either  if  he  expect- 
Tt„f?htft  **""*  7"""^:  "'  Y^  '"^  objection  to  carry  any  particular  article. 
But  that  reason  does  not  apply  to  a  case  such  as  the  present,  where  the  owneta 
of  the  goods  had  notice  that  the  carriers  would  not  he  respomble  forsoods  of 

»?,?S.,  !    IT^  H™?' '"  "'^  '^"riage,  that  he  may  claii  an  adequate  re- 

me-i.  L  ;!!^*  "^-^f  ''^  r^  "n  ^""^  *'"'*'  «•*'  heVovided  with^ffid^ 

means  to  guard  against  any  loss.     It  was  the  duty  of  the  plaintiffs   knowiiur 

such  fi«5t.  therefore,  in  Wingin^r  such  articles  to  ttie  carrier   n  J  to  dteW 

hem  as  ordmarv  goods,  but  totnform  them  of  their  natu%™^  vdue     Bv  ^ 

mg  as  they  di«i,  they  held  out  to  the  carriers,  as  plaSy  m  if  theV  hai^toW 

hem  «.,  that  these  were  goods  which  the  carriers  wSL  oSeS  ^  tSe  «b 

?efi;S?.ntYL:„Tn'  "• '^  !,^1!  '*•?  r™ »°  ^^^^  ^^^  «  S  Had  tS 
oetendants  been  apprized  that  the  box  contained  the  value  it  did  thut  «o  mrv 

large  an  inducement  wa,held  out  to  thieve,,  and  that  the  wi^^^ffiSk^ 
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tbem  answerable  to  that  extent,  cao  any  one  believe  that  they  would  not  have 

taken  more  care  of  it  than  they  did.  Thus  the  plabtiffs,  who  by  omitting,  what 

4h^  aaght  to  do,  prevented  the  defendants  from  taking  that  extraordinary  care 

which,  bdt'for  that  omission,  they  probably  would  have  done,  ought  to  bear  the 

loss;  and  that  seems  to  us  a  sufficient  answer  to  the  main  objection  to  the 

learned  jddge's  direction,  viz.  that  he  desired  the  jury  to  consider  whether 

there  had  been  any  thing  like  unfair  dealing,  or  want  of  proper  caution  on  the 

part  of  the  plaiatUb.     u  poo  the  ground,  therefore,  that  the  defendants  ou^ht 

fo  hare  been  ap[ki2ed  of  the  value  of  thb  box,  and  were  not;  that  the  plam- 

tiflb  were 'guilty  of  naisconduct  in  thb  respect;  that  the  plaintiffs'  neglect  de- 

pri^ped  the  defendants  of  the  compensation  they  ought  to  have  received,  and 

presented  the  defendants  from  taking  the  care,  which  they  otherwise  would 

have  done;  and  that  the  value  of  the  parcel  increased  the  probability  of  loss; 

we  are*of  opinion,  seeing  that  there  is  no  misfeazance  on  the  part  of  the  defen* 

dants,  that  the  platntifis'  neglect  is,  under  the  circumstances  of  this  case,  a  bar 

to  the  action,  and  that  the  durection  of  the  judge,  before  whom  the  cause  was 

tried  cannot  be  impugned.  [  122  ] 

5/  BiONOLD  V.  WATEanousE.  E.  T.  1813.  K.  B.  1  M.  &  S.  255.  That  both 

It  was  agreed  between  the  plaintiff  and  one  of  the  defendants,  proprietors  ^^  v^^g 
of  a  stage'  coach,  to  carry  certain  parcels  for  the  plaintiff,  free  of  expense,  Beach;  ' 
'which  were  accordingly  carried  for  two  years;  but  there  was  no  evidence  of 
any  knowledge  of  thi»  agreement  by  the  other  defendants;  and  the  defen- 
-dants  had  given  notice  that  they  would  not  be  accountable  for  parcels  above 
the  valne  ofdLy  unless  entered  and  paid  for,  Slc.     The  Court  held  that  the  de- 
fendants were  not  liable  for  the  loss  of  a  parcel  above  the  value  of  5/.,-  sent  by 
the- plaintiff  under  this  agreement,  of  which  no  notice  of  i^  value  had  been 
given  to  the  defendants;  observing.  The  object  of  requiring  notice  in  these  ca- 
ses is  twofold;  first,  to  obtain  a  larger  premium  for  the  conveyance  of  valuable 
parcels;  and  secondly,  to  put  the  proprietors  on  their  guard;  and  therefore  we 
think,  that  where  such  notice  as  the  present  is  required  to  be  given,  even  in  a 
case  where  a  carrier  undertakes  to  convey  goods  without  reward,  if  the  goods  And  Com 
exceed  the  value  limited,  notice  ought  to  be  given,  in  order  to  direct  his  atten-  noon  Pleas, 
tion  to  the  particular  good^;  for  he  does  not  dispense  with  notice  in  to(o,  but  haveconsi 
only  with  payment.     Here  there  was  no  evidence  that  any  notice  had  been  gi^^gf^f^  ^J^" 
ven  as  to  this  being  a  parcel  of  value.     If  any  of  us  bad  been  desired  to  j^^  ^^  ||,g 
leaTe  it  to  the  jury,  whether  the  defendants  knew  this  to  be  of  value,  we  should  part  of  the 
certainly  have  left  that  question  to  fhem.  plaintiff;  t<> 

6.  Harris  v.  Packwood.  M.  T.  1810.  C.  P.  3  Taunt  264.  rofrainfrom 

The  defendant,  a  carrier,  gave  notice  that  he  would  not  be  answerable  for  »^^^^^ 
goods  above  the  value  of  ^OL,  unless  entered  and  insurance  paid,  over  and^  parcel 
above  the  price  charged  for  carriage,  according  to  their  value.     A  person  who  the  rbk  of 
mtered  silk,  exceeding  the  value  of  20^,  and  who  was  aware  of  the  notice,  did  eoovejing 
liot  pay  the  in^rance.     The  silk  was  lost;  and  upon  the  question  of,  j^hether  which,  the 
the  defendant  was  liable,  now  coming  before  the  Court,  the  judge  before  whom  fV'**'^.^^^ 
^hecaose  was  tried,  having  said,  that  as  it  did  not  appear  that  the  parcel  was  J^^^^^j^^^ 
not  lost  through  mere  negligence,  the  defendant  was  responsible;  and  that  at  all  to  guard  ' 
events  that  it  lay  on  the  defendant  to  show  that  he  took  reasonable  care  of  the  himaelf 
property;  upon  which  the  jury  had  found  a  verdict  for  the  plaintiffs;  they  held  against,  by 
that  the  ontis  prohandi  leiy  on  the  plaintiff  to  establish  there  was  ne^li- "Public  no 
gence;  and  Laa'rence,  J.  said — ^there  was  nothing  unreasonable  in  a  carrier  ^*jj!^^  ^j^^ 
requiring  a  greater  sum  where  he  carried  goods  of  a  greater  value,  for  he  is  piaintiflTwas 
to  be  paid  not  only  for  his  labour  in  carrying,  but  for  the  risk  he  runs,  which  is  cognizant; 
greater  in  proportion  to  the  valiie;  and  the  defendant  having  given  a  notice 
which  the  plaintiff  knew,  the  latter  must  be  nonsuited.  In  cases 

7.  Sleatt  v.  Fagg.  H.  T.  18^.  K.   B.  5  B.    &  A.  342.     S.  P.  Batson  v.  where  there 

Donovan.  M.  T.  1820.  K.  B.  4  B.  &  A.  37.  mUfew""*' 

In  this  case,  defi^dant,  a  commo;<  carrier  of  goods,  endeavored  to  release  ^^^^  ^^^  ^1^^ 
himself  from  any  liability  attaching^to  him  in  that  capacity,  in  respect  to  a  par-  part  of  the 
eel  which  had  been  entrusted  to  bS  care  by  the  plaintiff,  on  the  ground  that  the  carrier.  ^ 
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I  t9$]  emteote  of  it  were  19001.  >»«ili7bfldk  notes; IhMtte  pvcclb^ 

ted  to  a  cleric  id  order  to  cooeeai  its  eofltesla;  and  tkoft  bo  cotnmonication 
bad  been  made  of  ite  Takie,  akiMagh  a  Bolice  rcathdive  of  his  respoosibility 
hMd  been  issued  with  pbiatiS^s  kiMNrledge.  B«t  it  being  p-oted  thai  the  par- 
ed had  been  sent  bj  a  di^Tefeot  eoacfa  from  that  efecled  by  the  plainliff,  the 
plaiiitiir  had  a  Terdict.  On  a  rale  nist  for  a  new  tnal,  ud  tke  dtation  of  the 
case  of  Batson  ▼.  Donoran  (oafe.  p.  1 19.)  the  Cooit  sad — in  Bataon  ▼.  Do- 
oovaoy  the  very  gr<|and  of  actjon  against  the  carrier  was  a  ncgijgcnt  perform- 
aneeof  hisdntj;  and  it  was  hcM,  that  the  plaiotifi  in  that  esse  coaM  not  make 
that  negtigence  a  groond  of  action,  becanse  he  had  "sopeiindnced  k  by  his  own 
neglect,  in  not  commonicating  the  valoe  ofthe  parcel  to  the  defendants.  Here 

wooWr 


howerer,  the  defendant  w<Nild  hare  sent  the  parcel  by  the  same  eondi,  even  if 
the  plaintiirs  had  described  k  as  a  pared  oi  rahie,  inasmndi  as  all  parods  sent 
to  the  atieef  before  a  certain  hoor,  were  forwarded  by  that  conch;  and,  there^ 
fere,  the  concealmeof of  the  Talne  was  not  the  cause  ofthe  non-performance 
of  the  contract,  in  which  respect  this  case  is  dtstinguishaMe  from  Batson  t. 
Dooormi, 

8.  EnwABDa  r.  Shbrsatt.  T.  T.  1801.  K.  B.  1  East.  604. 
Bo  wbera        The  defendant,  a  common  carrier,  to  and  from  B.,  through  W.  to  R.,  em- 
^^'^^fj^  ployed  distinct  boato  to  caiiy  to  and  fn>m  B.  to  ^^^  on  different 

^J^^H^  ^  days*  The  plaintiff  knowing  this,  and  having  com  at  W.,  which  was  threat- 
cBiMtanew  cned  to  be  seized  by  a  mob,  wrote  to  defendant  at  B.  to  send  a  private  boat 
sad  St  ndi  quickly,  on  account  of  the  state  of  the  country,  to  take  the  corn  to  B. ;  to 
a  tins,  M  which  the  defendant  not  returning  any  answer,  and  plainti?  iearii^  to  wait  till 
T^^ll^^^theday  the  defendant's  boat  would,  in  the  usual  course  of  empfeyment,  go 
^1^^^^^^  fr<Mn  W.  to  B.,  stopped  the  boat  passing  by  from  R.  to  B.,  and  without  disdosiitt^ 
£l|^^^  2o  ^^  circumstances  to  the  boatman,  prevailed  on  him  to  take  the  com  on  boara, 
tbs  nissl  ftod  then  dispatched  him  forward  in  the  night,  having  privately  sent  orders  to 
coofM  of  open  the  lock  at  any  time  when  he  should  pass.  Aftor  a  verdict  ferthe  defen- 
dealioa  m  ^^t,  negativing  that  the  com  was  delivered  in  the  usual  course  of  dealing  as 
cmS»"'^ho  ^  ^<><™>^i^  earner,  the  Court  held  that  the  verdict  might  be  sustained  either  on 
cftoDoVbe  ^^  general  ground  of  fraud  in  the  plaintiff,  or  on  the  circumstances  of  the 
msde  lUble  case,  furnishing  altogether  evidence  of  a  tacit  stipulation  on  the  part  of  the 
in  that  cba  defendant,  to  do  the  best  he  could,  but  not  to  be  answerable,  as  a  common 
racter.  carrier,  for  the  violence  of  the  mob;  or  because  it  did  not  appear  that  the 
boatman,  whose  ordinary  employment  was  between  R.  and  B.,  had  authoritj 
from  the  defendant  to  accept  the  goods  at  W.  for  B.,  much  less  to  accept  theni 
in  that  manner. 
A  carriwr  !•  (^  4)  gy  ^^i^^  of  Bailor. 

broMlMt  ^-  Whallet  V.  Wray.  M.,T.  1799.  C.  P.  3  Esp.  74. 

on  the  part  •^wnptU  against  a  lighterman  for  damage  done  to  rice  by  not  being  duly 
ofthe  bail  landed;  but  it  appearing  that  previous  to  its  being  landed  it  was  necessary  to 
[  124  I  obtain  a  permission  from  the  Custom  House;  held,  that  as  the  obtaining  such 
or,  aa  if  be  permit  was  no  part  of  the  lighterman's  duty,  but  ra*her  of  the  plaintifT's  Cus^ 
omit  to  ob  tom  House  agent-,  the  plaintiff  could  not  rely  on  the  general  liabiky  of  the  dOr 
alon  for"""  fon«*«intj  without  proving  that  it  was  his  duty  to  have  done  that  from  the  neg- 
soodi  to  be  '^^  ^^  which  the  loss  had  arisen, 
landed;  2.  Stuart  v.  Crauuley.  H.  T.  1818.  K.  B.  ^2  Stark.  323. 

A  greyhound  was  delivered  to  defendant,  a  commo^i  carrier,  who  gave  a  roT 
Or  ifgoodaceipt  forit.  The  greyhound  being  afterwards  lost,  and  this  action  instituted 
be  delifer  to  recover  damages  in  consequence  of  such  loss,  defendant  set  up  as  a  defence, 
periv  ^paek  *^*^*  *^®  ^^^  ^®*  "^  properly  secured  when  delivered  to  him;  and  it  was  urg- 
ed; bat  it  ^^9  ^^^  ^^^  ^^^  ^^  similar  to  that  of  a  delivery  of  goods  imperfectly  pack- 
would  be  ®d,  and  where  the  loss  arises  from  want  of  care  on  the  part  ofthe  owners.  But 
•tberwise,  Lord  EUenboroufith  drew  this  distinction — That  in  the  latter  instance  the  de- 
if  .<*«*»^  feet  was  not  visible;  whereas,  in  the  former,  the  carrier  had  the  means  of  see- 
might  bo  ing  ^jj^  ^j^^  ^^^  ^^  insufficiently  secured.  A  verdict  was  accordingly  fouod 
P"^*'^**^' for  the  plaintiff 
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.     {b  3)  By  act  of  God, 
1.  Amies  v.  Stevens.  M.  T.  1718.  K.  B.  1  Lev.  128.  S.  P.  Hyde  v.  the 
Trent  Navigation  Compant.  M.  T.  179a.  K.  B.  6  T.  R.  389.  Lyon 
V.  Mblls.  T.T.  1804.  K.  B.  6  East.  428.  Dale  v.  Hall.  M.  T.  1750.  So  if  any 
K.  B.  1  Wils.  281;  Jones.   104.  ?»«««?  «' 

The  plaintiff  put  goods  on  board  the  hoy  ot  the  defendant,  who  was  a  com-  ^^^  theact 
mon  carrier;  and,  coming  through  a  bridge,  by  a  sudden  gust  of  wind,  the  hoy  of  God; 
sank,  and  the  goods  were  spoiled.  Pratt,  C.  J.  held  the  defendant  not  ans- 
werable, the  damage  having  been  occasioned  by  the  act  of  God,  for  though 
the  defendant  ought  not  to  have  ventured  to  shoot  the  bridge  if  the  general 
bent  of  the  weather  had  been  tempestuous,  yet  this,  being  only  a  sudden  gust 
of  wind,  had  entirely  varied  the  case. 

2;  Forward  v.  J^ittard.  M.T.  1786.  K.  B.  1  T.  R.  33.  Or  in  otbar 

Per  Cur,     It  is  laid  down,  that  a  carrier  is  liable  for  every  accident,  except  word«,  ine 
hy  tfa.e  act  of  God  or  the  king's  enemies.     Now,  what  is  the  act  of  Crod?     I  vi^l®  ^^ 
consider  it  to  mean  something  in  opposition  to  the  act  of  man;  for  every  tiding  sQcbTas 
is  the  act  of  God  that  happens  by  his  permission;  every  thing  by  his  know- gionns*  tem 
ledge.     But  to  prevent  litigation  and  collusion,  the  law  presumes  against  the  pests,  or 
carrier,  unless  he  shows  it  was  done  by  the  king's  enemies,  or  by  such  act  as  the  like. 
could  not  happen  by  the  intervention  of  man;  as  storms,  lightning  and  tem-   [  l^  ] 
pests. 

3.  Smith  y.  Shepherd.  Lent  Assizes  for  Yorkshire.  1795.  Abbott  on  Ship-^^VHf®* 

ping,  232.  ^^jg^A* 

7tu§  ^vas  an  action  brought  against  the  defendant,  as  master  of  a  vessel  na-  „,J^  ^^  \^ 
vigtUiag  the  river  Ouse   and   Huinber,  from  Selby  to  Hull,  by  the  plaintiff  mediate 
whose  goods  had  been  wet  and  spoiled.     At  the  trial  it  appeared  in  evidence,  and  not  re 
that  at  the  entrance  of  the  harbour  at  Hull  there  was  a  bank  on  which  yes- "I***  •<>  •* 
sels  used  to  lie  in  safety,  but  of  which  a  part  had  been  swept  away  by  a  great  **>••*»•««» 
flood  some  time  before  the  misfortune  in  question,  so  that  tt  had  become  per-  ^^^^  i^ig, 
fectJj  steep  instead  of  shelving  towards  the  river;  that  a  few  days  alter  this  e^lf  from  in 
flood  a  vessel  sunk  by  getting  on  this  bank,  and  her  mast,  which  was  carried  enrrinc  hit 
away,  was  suffered  to  float  in  the  river,  tied  to  some  part  of  the  vessel;  ands^n^.'^ 
that  defendant,  upon  sailing  into  the  harbour,  struck  against  the  mast,  which  P«n*^btltty. 
not  giving  way,  forced  the  defendant's  vessel  towards  the  bank,  where  she 
struck,  and  would  have  remained  safe  had  the  bank  been  in  its  former  situa- 
tion; but  on  the  tide  ebbing,  her  stern  sank  into  the  water,  and  the  goods  were 
spoiled,  upon  which  the  defendant  tendered  evidence  to  show  that  there  had 
been  no  actual  negligence.    Mr.  Justice  Heath,  before  whom  the  cause  was 
tried,  rejected  the  evidence;  and  he  further  ruled,  that  the  act  of  God,  which 
could^ezcuae  the  defendant,  must  be  immediate,  but  that  this  was  too  remote; 
and  directed  the  jury  to  find  their  verdict  for  the  plaintifl*;  and  they/iicGOrding- 
ly  did  so.     The  case  was  tiflerwards  submitted  to  ihe  opinion  of  the  Court  of  ^    .^  , 
King's  Bench,  who  ap45roved  of  the  direction  given  by  the  learned  judge  at  J^^^  ^ 
the  trial,  and  the  plainti.V  succeeded  in  the  cause.*  rige  from 

(c  3)  By  act  of  the  king^a  enemiei.  any  aet  of 

I.  Phoprietobs  of  the  TreiNt  Navigation  v.  Ward.  E.  T.  1785.  K.  B.  3  the  king's 

Esp.  131.  S.  P.Jones.  104,  enemiea. 

Per  Cur.  The  general  rule  is,  that  a  carrier  is  answerable  for  all  losses, 
except  for  those  occasioned  by  the  act  of  God  or  the  kins ^s  enemies.  whi^  te>m 

2.  As  the  exception  of  foreign  enemies  in  a  carrierTs  contract  is  derived  ^^  inclad 
from  the  principle,  that  in  that  particular  case  the  carrier  can  have  no  remedy  ed  only  fo. 
by  action  against  the  hundred,  it  includes,  under  that  term,  only  those  foreign  reign  one 
enemies  of  the  king  which  are  such  by  open  declaration  of  war,  and  not  such  ^^^^ 
domestic  enemies  as  are  considered  so  by  reason  of  any  temporary  insurrec- 
tion or  riot;  in  which  cases,  as  the  county  or  hundred  are  responsible  for  not 
preserving  the  peace,  the  carrier  might  recover  under  the  statutes  against 
them,  lor  losses  occasioned  thereby;  see  Jeremy's  Law  of  Carriers,  57. 

*  There  dooa  not  appear  to  have  existed  in  this  case  any  bill  of  lading*  or  other  instm- 
meat  of  contract,  and  the  question  theiefore  depended  vpon  general  principles;  and  not 
upon  thensing  of  any  part icnlar  words  or  exception. 
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1    126]   3.  Amies  v.  Stevens.  M.  T.  1718.  K.  B.  1  Str.  128.  Forwakd  v.  Pillajld. 
Uttleai.  ia  M.  T.  1785.  K.  B.  1  T.  .R.  27.  Whalt.et  v.  Wrat.  M.  T.  1799.  O.  P. 

d«ed,  the  3  Rgp.  75:  2  Bulstf.  280. 

carrier  act  From  this  caae,  as  it  has  been  already  abridged  (dcEe  an/c,  p.  124,)  it  will 
Ue^nre^ui'  ^®  observed,  that  however  the  cirpumstance  of  the  carrier's  Iqsmg  the  proper- 
tion  as  to  ty  coimnitted  to  his  custody  from  inevitable  accident  may  excuse  him,  yet  that 
briog  npon  where  he  might,  if  he  had  acted  more,  prudently,  have  avoided  the  accident^ 
himself  the  a  verdict  would  be  given  against  him.^ 
®ff«;=*  ®^  Sd.  jyter  the  terminalion  of  their  journey. 

*"•'''  *''*•  {a  I)  Of  their  obligation  to  deUver,     {a 2)  In  generea. 

Where  it  is  ^  *  -^  carrier,  as  it  has  been  already  stated  {ante,  p.  89.)  is  bound  to  idblivet 
the  general  go<>^  i^  >^  ^  ^^®  general  course  of  his  trade;  for  by  the  repeijpl  pf  Iheni* he. 
cottrae  of  will  be  understood  to  have  contracted  for  their  conveyance  oii  the  same  terms, 
the  car  and  in  the  same  manner  in  which  he  usually  t^naaots  his  business  with  respect 
"*'■**  J'^'de  to  Qtjje|.  persons;  such  usage  of  trade,  or  .any  other  particular  custom,  being 
^^  ds  '^  always  considered  binding,  provided  they  are  mutually  known;  unless  from 
Live  before  ^^^  circumstances  k  appears,  thiit  at  the  tim^  the  defendant  undertook  the 
seon  he  charge  of  the  goods,  he  could  not  have  been  supposed  to  have  considered  the 
will  be        duty  to  deliver  part  of  his  general  liability. 

boondtodoo  Htde  v.  the  Trent  and  Mersbt  Navigation  Company. jM.  T.  1793.  K. 
J?'«°*«»  B.  6T.  R.  396. 

][ar"cu^^  In  this  case  the  general  question  of  whether  a  common  carrier  is  bound  to  de- 
Btancessach  1^^^^  goods,  sent  by  him,  at  the  residence  of  the  individual  to  whom  they  were  di^ 
obligation  rected,  was  agitated.  Ashhurst,  Buller,  and  Qrose,  Js.  (Lord  Kenyon,  C  J. 
ienalHfied.  diss«)  were  of  opinion,  that  the  carrier  was  so  bound;  and  Ashhurst,  J.  ob- 
ji  .,  ,  served — ^the  inclination  of  my  opinion  on  the  general  question,  is,  that  a  car- 

^^^  ^^r  "^^  ^^  bound  to  deliver  the  goods  to  the  person  to  whom  they  are  directed,  A 
*n   snch    ^^'^^'^^X  decision  would  be  highly  inc(>nvenient,  and  open  a  door  to  fraud;  for 
Sflage,it      ^^  ^^^  riftbility  of  the-jclirrier  were  to  c^ase  when  he  had  brought  the  goods  to 
has  Dot        any  inn  where  he  might  chbpJBe  to  put  up  his  coach,,  and  a  parcel  coiltainipg 
beenjadi     plate  or  jeweb,  brought  by  him,  were  lost  before  it  was  delivered  to  the  own- 
^'^My^^'er,  the  latter  would  only  have  a  remedy  against  a  common  porter.     It  has.. 
nitoed»  that  j^g^^  ^^^^  however,  that  it  is  the  practice  of  many  persons  to  send  to  the  inn 
mon  favT*"  ^^  ^^^^^  goods,  but  that  does  not  prove  that  the  carrier  is  not  bound  to  deliver 
taoh  oblige  them  if  they,  do  not  send.     If  the  owner  choose  to  send  for  his  goods,  that- 
tioD  exists,  merelv  discharges  the  carrier  from  his  liability  in  thai  case;  it  only  dispenses - 
althoQ^h  to  with  the  general  oblig'ation  thrown  by  the  taw  upon  tiie  carrier;  but  it  does  not' 
form  an  opi  apply  to  other  cases  where  that  obligation  is  not  dispensed  with.     But  on  this 
the^ieto*    ^l^estion  I  do  not  mean  to  give  aby  decided  opinion, 

r  ,C27  1     3.  DuPF  v.  BuDD.  H.  T.  1822.  C.  P.  3  B.  &  B.  177;  S.  C.  6  Moore.  469. 
which  have     The  judge  before  whom  this  cause  was  tried;  the  facts  of  which  hare  been 
fallon  from  already  abridged,  ante,  p.    107.  from  which  it  wiU  be  seen  that  a  Mtrcel  had 
jadges,  not  been  delivered  todefendant,  AS  a  common  carrier,  directed  to  '^A.  B.,  High- 


Bat  of  the  *  wrong  person,  representing  himself  as  Mr.  Parker,  but  whose  residence 
QcMtPiDoii  v^  unknown  to  defendant,  said — It  was  the  duty  of  the  defendant,  as  a  car- 
Pleas,  rier,  on  the  arrival  of  the  parcel  at  Oxford^  to  have  taken  care  that  it  was  duly 
dehvered  as  directed;  as  it  was  proved  at  the  trial  that  the  course  of  delivery 
invariably  adopted  by  the  defendant  was  to  deliver  purcels  at  the  respective 
houses  to  which  they  were  directed;  and  he  lefi  it  to  the  jury  to  say  whether 
the  defendant  had  been  guilty  of  gross  negligence,  observing-,  that  if  this  wa^ 
not  negligence,  there  must  be  an  end  of  carrying  for  hire;  for  who  would  be 
safe  if  a  carrier  was  to  deliver  to  a  person,  whose  residence  was  tinknown  6> 
him,  a  parcel  directed  to  a  known  place  of  residence;  upon  which  the  jury 
found  for  the  plauortiflT;  and  from  the  general  observations  of  the  Court,  when 
the  case  was  brought  before  them,  on  motion  for  a  newtriri,  they  seemed  in- 
clined to  favour  the  general  proposition,  that  a  carrier  was,  in  all  cases  bound 
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to  deliver  goods  when  he.  was  aware  of  their  place  of  uhimate  destination;  ^°^  Ezche 


aer,  Ihe 


oarto 


and  Burroughs,  J.  said — Carriers  are  constantly  endeavoring  to  narrow  their  i' 
responsibility,  and  to  escape  out  of  their  duties;  and  I  am  not  singular  in  g^^^^j  ,q 
thinking  that  their  endeavours  ought  not  to  be  favoured.  clioed  to 

4,  BoDENHAM  V.  Bexnett.  E.  T.  1817.  Ex.  4  Price.  34,  imposesnch 

Per  Wood,  Baron.     The  carrier  does  not  merely  engage  safely  to  carry  and  *  duty  oit 
convej;  he  also  engages  safely  to  deliver.  common 

6.   BiRKETT  v.  WiLLAN.  H.  T.  1819,  K.  B.  2  B.  &  A.  356.  earners, 

Abbott,  C.  J.  at  the  trial  of  this  cause,  said — If  a  parcel  is  directed  to  apodal 
person  generally,  in  such  a  place  as  Exeter,  without  specifying  the  place  of  though  in  a 
abode,  the  carrier  would  not  be  bound  to  carry  that  parcel  to  any  place;  but  subaequent 
he  would  fully  discharge  his  duty  by  delivering  it, 'at  his  office,  to  any  person  caf<)  it  waa 
coming  from  the  party  to  whom  it  was  so  directed,  or  whom  he  might  reason- *^j|''^"^ 
ably  suppose  to  come  from  that  person.  mrcel  waa 

6.  Garnett  v.  Willan,  M.  T.  1821.  K.  B.  5  B.  ^  A.  68.  directed  to 

In  this  case,  Bailey,  J.  in  commenting  upon  the  decision  of  Birkett  v.  Wil-a  person  ge 
lao,  2  B.  &  A«  356.  observed — ^in  that  case  a  parcel  of  indigo  was  sent  by  anerally,  Ea 
carrier,  directed  to  a  person  at  Exeter,  and  it  was  delivered  by  the  book-kee-  7'^  °®* 
per  at  the  coach-office  to  a  person  who  applied  for  it,  but  who  had  no  right  to  g™.  j^J^t   ' 
receive  it.     In  that  casfi  there  was  a  wrongful  delivery  by  the  act  of  the  ser-  pi^rcel  to  ' 
vant.     The  Lord  Chief  Justice,  at  the  trial,  was  of  opinion  that  the  carrier  was  any  place, 
protected  by  the  terms  of  his  notice;  but  the  Court,  upon  a  motion  for  a  new    [  128  ] 
trial,  were  of  opinion,  that  that  being  a  case  of  gross  negligence,  was  a  loss  Vet  from 
not  protected  by  the  terms  '^  lost  or  damaged,"  in  such  a  notice.     Now,  in  ^^®  ^^^^ 
that  case^  ihe  carrier,  by  a  wrongful  act  of  his  servant,  had  divested  h^n^^l^^^afTemai^ 
the  charge  of  carrying  the  parcel  to  its  uhimate  place  of  destination,  for  it  was  t^ok  of  that 
his  duty  fo  carry  it  to  the  house  of  the. person  for  whom  it  was  intended  at  Ex- observation 
eter,  if  he  fbund  the  person  to  whom  it  was  directed,  or  to  keep  it,  in  order  to 
make  due  enquiry  to  find  him  out. 

7.  Storr  v.  Crowley,  H.  T.  1825.  Ex.  1  M^Cleland  &  Younge.  129. 
The  defendants  received  goods  of  S.,  at  L.,   on  an  undertaking  to  carry  And  from  a 
them  to  W. ,  and  deliver  them  to  S.  for  his  use,  on  payment  of  the  bill.     The  «till  later 
goods  were  carried  to  W  ,  and  sent  from  the  warehouse  nearly  half  a  mile  to**®®*?^"**  ^ 
the  house  of  S.;  but  the  bill  not  being  ready  to  be  paid,  were  taken  back  to^^^  ^^^^ 
the  warehouse.     Applications  to  send  the  goods  again  to  the  house  were  re-  thecarrier'a 
fused,  not  on  the  ground  that  the  contract  had  been  performed  by  the  car-  doty  to  car 
Her,  but  until  satisfaction  of  a  lien  set  up  on  one  side  and  resisted  on  the  other  ry  the  par 
and  which  proved  to  have  been  unfounded  in  fact. .   Under  these  circumstan-  9^^  '^  '^ 
ces it  was  aiged,  on  the  part  of  the  defendants,  when  these  facts  now  came  ihe^BaL 
before  the  Court,  upon  a  rule  to  set  aside  a  nonsuit  which  had  been  entered,  n^e,  if  he 
that  as  they  had  tendered  a  performance  of  the  contract  by  once  taking  the  was  aware 
goods  to  the  house,  the  origmal  promise  to  deliver  did  not  revive;  and  tnat  it  of  bin  resi 
might  be  even  urged,  that  no  action  at  all  could  be  maintained  on  the  case  pen-  dence,  or 
ding  before  the  Court.     The  Court  said— We  do  not  think  that  we  are  called  |^  J®^P/\^ 
upon  to  say,  whether  a  carrier  is  or  is  not  bound  to  deliver  goods  at  the  house  ^^^^^^  ^^^ 
of  the  consignee,  though  there  are  high  authorities  that  he  is.     Neither  is  it  enquiry.* 
necessary,  according  to  the  turn  our  minds  have  taken  upon  this  case,  to  form  At  aJl  e 
an  opinion  on  the  question,  of  whether  a  carrier  is  bound  to  bring  goods  for  J^^^^*  **  , 
delivery  more  than  once,  although  it  appears  to  us  to  be  sufficiently  proved  ™°^*°j^*° 
from  the  cases,  as  a  general  rule,  that  a  carrier  having  once  tendered  a  Relive- ]f^g^  ^^ 
ry,  has  discharged  hunself  of  his  obligation;  because,  otherwise,  when  is  hisrier  tender 
liability  to  cease  ?  To  construe  his  undertaking  in  any  other  way  would  be  atten-  the  goods, 
ded  with  the  greatest  inconveniences.     But  the  question  is  whether,  under  alihongh 
the  circumstances  of  the  particular  case,  the  rule  to  be  applied  is  not  a  differ-  °^*  i,"  o®j{}| 
ent  one.     Now,  had  the  defendants,  upon  being  subsequently  applied  to,  said,     *^^^  j^  ^^ 
"  I  have  olTered  to  deliver  the  goods  at  the  house  once — I  am  not  obliged  to  do  ^^  ^nd,  un 
80  any  more;"  there  might  have  been  some  foundation  for  us  to  come  to  a  con-  less  from 

*  And  it  has  been  decided,  that  the  leaving  goods  at  an  inn  is  not  a  safficient  delivery; 
6el.  N.  P.  tit.  Carriers.  *  -  .    • 

Vol,  V.  ^  12 
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eirenmsfan  \x9xy  decisioD,  on  the  ground  that  the  deleudanta  meant  to  consider  such  act 
^  ^^vL  *Kt»  ^  *  ^*^  performance  of  their  contract  as  commoa  carriers.  Bui  the  defend- 
B^oDP^  ants'  act  amomit?  to  an  espreas  and  direct  waiver  of  the  advantages  whicb 
bii  vi^ta  ^^^y  might  have  upon  the  ground  of  the  prober,  and  proves  that,  according  to- 
king  eon  the  understanding  of  the  parties  (though  possibly  not  according  to  the  general 
sammated.  nde  of  law,)  there  was  a  continuing  contract  to  find  out  the  person  to  whom 
[  12d  I   the  goods  were  consigned,  and  to  deliver  them.     For  these  reasons  the  rule 

must  be  made  absokite. — Rule  absolute. 

8,  GouiEN  V.  Manning  and  Peyton.  T.  T.  1773.  C.  P.  3  Wys.  429;  S.  C.  2 

Bk  916;  S.  P.  Alleyn.  93;  Owen.  57. 
^"^ii^h^^*  Case  against  conunon  carriers,  for  not  delivering  a  box  containing  silks^ 
^^"^  to  bt  ^^'^^  came  to  their  warehouse  without  any  legible  Erection  upon  it,  and  re- 
^  veDeral  ™&i>^<^  there  for  the  space  of  a  year,  during  which  time  they  became  consider* 
it  woaTd  apftbly  damaged,  and  for  which  satisfaction  was  refused.  It  was  said,  that  as 
p^r  that  the  defendants  hired  a  porter  to  carry  out  parcels  at  a  stated  salary  by  the 
the  carrier  week,  and  to  receive  the  porterage  of  such  goods,  the  defendants  engaged^ 
b^^d*  to  ^^^  specially  undertook,  (in  this  particular  case,)  to  deliver  the  goods  by  that 
cive  notice  P^^^^ •  And,  upon  the  general  question,  it  wassaid — There  can  be  no  doubl 
of  the  arri  ^"^  carriers  are  obliged  to  send  notice  ta  persons  to  whom  goods  are  directed,^ 
val  of  the  of  the  arrival  of  those  goods,  within  a  reasonable  time,  and  must  take  care 
gpoda.         that  the  goods  be  delivered  to  the  right  person.     It  was  by  the  negligence  of 

the  defendants:  that  the  direction  of  the  box  was  obliterated. — ^Verdict  for  the- 
And  it  M     plaintiff. 

Geo.  3.  c  ^®  ^"  section  of  the  39  Geo.  3.  c.  58.  which  was  passed  to  regulate  the 
B9.  com.  rates  for  the  carriage  of  goods,  &c.  to  be  taken  by  common  carri  rs,  innkeep- 
mon  ear  ers,  and  other  persons  within  the  cities  of  London  and  Westminster,  the  bo— 
Biera  within  rough  of  Soulhwark,  and  places  adjaccDt,  enacts,  that  upon  complaint  made  o£ 
j^^^J^^any  non-delivery,  neglect^  misconduct,  or  misbehaviour  in  such  employment, 
Westmin*  ^^,^1^  justice  of  the  peace  wk bin  whose  jurisdiction  the  offence  has  bten  com« 
ter,  the  Ba-i^^^t^  Of  the  o'eoder  sliall  be  or  reside,  it  shall  and  may  be  lawful  to  and  (or 
Mo^hr  oT  stteh  justice  of  the  peace  to  grant  a  warrant  j^to  bring  before  him  the  person 
Soatbwark  against  whotn  such  conoplaiiit  shall  be  made;  and  upon  proof  made  upon  oatli 
adfaceui^  (which  oath  such  justice  is  hereby  empowered  to  administer,)  of  any  such  non- 
are  boand  ^®^'^®i^y>  neglect,  misconduct,  or  misbehaviour  of  such  porter,  or  other  per- 
tOrdiBliver  ^^y  ^^  impose  a  fine  or  penalty  upon  such  porter,  or  other  person,  not  exceed- 
gooda  tothe  ing  the  sum  of  209.,  nor  less  than  5s. 

P*/*Jf  *J  By  the  4th  sect,  of  the  preceding  act,  parcels  arriving  in  town  by  any  cob- 
mo  dTrici*^  vey  ance  for  hire,  other  than  stage  waggons,  shdl  be  delivered  according  to  the 
cd.  direction  thereof,  within  six  hours  after  the  arrival  of  any  such  parcels,  unless 

such  arrival  shall  be  between  the  hours  of  four  in  the  evening  and  seven  in  the 
Witbin  Bta™®"**"S5  ^^^  in  that  case  every  such  delivery  shall  be  made  within  six  hount. 
ted  periods,  after  fiuch.  hour  in  the  ntorning,  under  a  penalty  not  exceeding  20».  nor  lesa. 
than  lOs.     And  by  sect.  5.  every  parcel'arriving  by  any  public  stage  waggon,, 
shall  be  deliveredwithin  24  hours  after  such  arrival,  (except  directed  to  b^ 
left  till  called  for,)  under  a  like  penalty. 
Uolen  p»      By  the  8th  sect,  of  the  same  act,  if  a  parcel  not  directed  to  be  left  till  called 
vioaaly  caJI  for,  shall^  before  the  same  is  sent  for  delivery  from  such  place,  be  demanded 
r  ISO  T    ^^  *"^  person  properly  authorised  to  receive  the  same,  such  box,  basket,  or 
t  J    other  article,  shall  be  thereupon  delivered  to  such  person  so  demanding  the 

same;  and  it  shall,  in  such  case  bela^vftd  to  and  for  such  innkeeper,  warehouse- 
keeper,  or  other  person,  to  charge  and  take  the  sumjustty  due  for  the  carriage 
thereof,  and  also  the  sum  of  twopence  for  the  wnrcbouse-room  thereof;  but  if 
the  same  be  not  delivered  to  such  person  upon  such  demand,  or  any  charge 
other  than  as  aforesaid  be  made  or  receiver]  in  respect  thereof,  every  innkeep- 
er, warehousekeeper,  or  other  person,  to  whose  inn,  warehouse,  oi- other  p'ace, 
such  box,  bask^,  or  other  article,  i^hall  be  brought  as  aforesaid,  shall  forfeit 
and  pay  for  every  such  offence  any  sum  n€>t  excoeding  0.0s.  nor  loss  thai>  lOs. 
Jiy  the  6th  sect,  every  parcel' diiected  to  be  left  till  culicd  for,  sh-jtil,  upoa 


CARRIERS  BY  LAND.— (^  //ictV  kl;;kh  ami  PrivUig<s,  SI 

the  demand  of  the  pcrsoa  properiy  aothorised  to  receive  the  same,  be  deliver- Or  dhccied 
edto  such  person  without  any  charge  oi  demand  whatsoever,  other  thaa  what  ^p^  ^^  '^^ 
is  jostly  due  for  the  carriage  tkere^,  aod  the  additional  sum  of  twopence  for^'''^^''^ 
the  warehouse  room  thereof;  and  if  the  same  be  not  delivered  to  such  person 
upon  such  demand,  or  any  charge  other  than  as  aforesaid  be  made  or  received 
in  respect  thereof,  every  innkeeper,  warehousekceper,  or  other  person  to 
whose  inn,  warehouse,  or  other  place  such  box  or  other  article  shall  be  brought 
as  aforesaid,  shall  forfeit  and  pay  for  every  such  olTcnce  or  overcharge,  any 
sum  not  exceeding  ''ZOs.  nor  less  than  10s.     By  the  7th  sect,  it  is  enacted,  that 
if  such  box,  &c.  so  directed  to  be  left  till  called  for,  be  not  sent  for  from  such 
place  before  the  end  of  one  week  after  the  same  is  brought  to  such  inn,  ware- 
house, or  other  place,  it  shall  be  lawful  to  and  for  such  innkeeper,  warehouse-  ^  em^rj^r  » 
keeper,  or  other  person  to  charge  and  receive  the  fhrther  sum  of  one-  penny  aJways  lia 
foir  the  warehouse-room  thereof,  and  so, in  like  manner  if  the  same  be  not  sent  blefor  the 
before  the  end  of  the  second  or  any  subsequent  week,  to  charge  the  further  ^ctt  of  hig 
sum  of  one  penny  weekly,  tervantP  ac 

2d/y.    CffcoUaieral  liabUiiUs.  IhAi^iI«^ 

1.  MiDDL»To:«  V.  Fowler.  M.T.  1697.  K.  B,  1  Salk.  282.  Levi  v.  Water- fcig  „^ 

HOUSE.  H.  T.  1815.  Kic.  1  Price.  280.  Williams  v.  CaANSTON.   £.    T.  or  >  .      .i 
1817.  K.B.  2  Stark.  82.  aotl.     »v. 

The  liability  of  defendant,  iu  his  capacity  of  a  common  carrier,  being  dis-  J"**  •■ 
enaaed  before  the  Court,  they  said — No  master  is  chargeable  with  the  act  <>^^  jj^** 
bis  servant  but  when  he  acts  in  execution  of  the  authority  given  him  by  his  wara^aae* 
master,  aod  than  the  act  of  the  servant  is  the  act  of  his  master;  and  in  such  receiTen, 
case  the  action  may  be  brought  against  either  the  master  or  the  servant;  so  ei-  he, 
ther  may  bring  aasumpsit  for  the  money  for  the  carriage. 

2,  Htdb  v.  the  Trent  and  Mersey  Navigation  Company.  M.  T,  1793.  Who  are  al 

K.  B.  5  T.  R.  390.     S.  P,  Williams  v.  Cranston.  E.  T.  1817.  K.  B.  ]^*y«  ^"""^ 
2  Stark.  N.  P.  C.  82.  be^Hl^l 

It  appeared  that  goods  had  been  delivered  into  defendant's  custody  as  a  dy  seeoj  aa 
oommoo  carrier,  to  be  carried  from  A  to  B. ;  that  on  their  arrival  at  B«  they  being  mere 
were  deposited  in  a  warehouse  belonging  to  one  S.  where  they  were  accident-  ly  the  car 
ly  consumed  by  fire.     This  action  was  inttituted  for  the  loss  of  the  goods;  and  "^<'*'  '^' 
although  it  was  contended  that  the  plaintiff's  only  remedy  was  against  the  ^^l|^|,^l]^®^ 
warehouseman,  or  person  who  had  the  benefit  of  the  cartage,  the  Court  said— r  ^j  mayro 
There  is  but  one  contract .     There  is  nothing  like  any  contract,  or  even  com-![  ]3(  ] 
munication,  between  any  otiicr  person  than  the  owner  of  the  goods  and  the  ceive  a  u 
carrier.  parate  re 

{d)  Of  their  righta  and  Privileges,     iat.   To  a  reward.  ward  for 

{l\  For  carriage,     {a  I)    Of  ita  amount.  .       S!"/~" 

1.  The  statute  2  &,  3  W.  ^  M.  c.  I^  s.  ^4.  after  reciting,  that  whereas  di-t,^^;^!.  ^^ 
vers  waggoners  and  other  carriers,  by  combination  among  themselves,  have  action  may, 
raised  the  prices  of  carriage  of  goods,  in  many  places,  to  excessive  rates,  to  perhaps,  lie 
the  great  injury  of  trade,  enacts,  that  the  justices  of  peace  of  every  county  W*»."J  *• 
and  other  place  within  the  realm  of  England,  or  dominion  of  Wales,  shall  have  ^^^^^^ 
power  and  authority,  and  are  hereby  enjoined  and  required,  at  their  next  res-  ^^^^ 
pective  quarter  or  general  sessions  after  Easter-day,  yearly  to  assess  and  rate  ^nce  the 
the  prices  of  all  land  carriage  of  goods  whatsoever  to  be  brought  into  any  place  damape  is 
or  places  within  their  respective  limits  and  jurisdiction,  by  any  common  wag-  owsasion 
goner  or  carrier,  and  the  rates  and  assessments  so  made  to  certify  to  the  seve-  «"• 
ral  mayors  and  other  chief  officers  of  each  respective  market  town  within  the 


and  jurisdiction  of  such  justices  of  the  peace,  to  be  hung  up  m  some  ,.^,n.\jf  ^^ 
public  place  in  every  such  market  town,  to  which  all  persons  may  resort  for  in- gj^j^ie  2  tc 
formation;  and  that  no  such  common  waggoner  or  carrier  shall  take  for  carri-  s  W.  tt  M. 
age  of  such  goods  and  merchandize  above  the  rates  and  prices  so  set,  upon  c.  12.  a.  24. 
pain  to  forfeit  for  every  such  offence  the  sum  of  5/.,  to  be  levied  by  distress 
and  sale  of  his  and  their  goods,  by  warrant  of  any  two  justices  of  the  peace 
where  such  waggoner  or  carrier  shall  reside,  in  manner  aforesaid,  to  the  use 
of  the  party  grieved. 
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ADd2l6ee  By  statute  21  Geo.  S.  c.  ^.  s.  3.  reciting  the  preceding  provision,  and  far- 
2.  c.  28.  8.  ther,  that  no  rates  for  the  carriage  of  goods  from  distant  parts  of  the  kingdom 
^'*  to  London,  and  places  adjacent,  had  been  yet  settled;  and  that  several  common 

waggoners  had  thence  taken  occasion  to  enhance  the  price  of  carriage  of  goods 
to  the  prejudice  of  trade,  it  is  enacted,  that  every  common  waggoner  or  car- 
rier who  shall  demand  and  take  any  greater  price  tor  the  bringing  of  goods  to 
London,  or  to  any  place  within  the  bills  of  mortality,  than  is  settled  by  the  jus- 
tices of  peace  for  the  county  or  place  whence  such  goods  are  brought,  for  the 
carrying  goods  from  London  to  such  county  or  place,  shall,  for  every  such  of- 
fence, forfeit  and  piy  5/.  to  the  use  of  the  party  grieved,  to  be  recovered  as  by 
statutes  Sl  4  W.  &  M.,  or  by  distress  and  sale  of  goods,  by  warrant  under  the  ' 
hands  and  seals  of  two  justices  of  the  peace  for  the  counties  of  Middlesex, 
I  11*^  T  Surrey,  city  of  London  or  Westminster;  and  the  respective  clerks  of  the 
^  ^  ^  peace  are  directed,  after  Easter  sessions,  yearly,  to  certify  to  the  Lord  Mayor 
of  London,  and  to  the  respective  clerks  of  the  peace  for  Middlesex,  Surrey, 
and  Westminster,  the  rates  so  made;  which  certificate,  or  an  attested  copy- 
thereof,  signed  by  the  officer  to  whom  the  same  shall  be  transmitted,  shall  be 
evidence  of  the  rates  and  prices  set  for  the  carrying  goods  to  any  county  or 
place. 

2.  KiRKMAN  V.  Shawcross.  H.  T.  1794.  K.  B.  6  T.  R,  17. 
Bcin«8tilin  ^i*^  Kenyon,  in  delivering  judgment  in  this  case,  in  which  he  held,  that  an 
forcolf  any  agreement  entered  into  by  a  number  of  dyers,  dressers,  bleachers,  &c.  at  a 
connDOQ  public  meeting,  that  they  would  not  receive  any  more  goods  to  be  dy  ed,  &c. 
carrier  tak  ^cc  ,  but  on  condition  that  they  should  respectively  have  a  lien  on  those  goods 
ing  forihe  f^r  their  general  balance,  was  good  in  law;  and  any  one  who,  afler  notice  of 
*^o(S*more  *''  delivered  goods  to  either  of  those  persons,  must  be  taken  to  have  assented 
than  the  ^^  those  terms,  and  consequently  could  not  demand  goods  so  delivered  to  any 
rate  and  such  dyer,  S^c.  without  paying  the  balance  of  his  general  account,  said — ^The 
prices  regu  ease  of  carriers  has  also  been  mentioned,  but  that  is  not  like  this.  They  have 
lated  by  no  right  to  say  that  they  will  not  receive  any  foods  but  on  their  own  terms.  I 
shairb*"? '  believe  there  js  an  act  of  parliament  (2  St  3  W.  &  M. ,)  giving  power  to  the 
ble  to  for  justices  of  the  quarter  sessions  to  regulate  (he  price  of  the  carriage  of  goods, 
feit  6/.  But  be  that  as  it  may,  when  cr  carrier  has  given  notice  that  he  will  not  be  ans- 
werable for  goods  of  a  particular  denomination,  unless  he  receives  a  certain 
premium,  and  that  notice  has  come  to  the  knowledge  bf  the  party  suing,  the 
So  by  the  Courts  have  considered  it  as  an  agreement,  binding  on  both  parties. 
80  ^'  2.  c.  3.  By  30  Geo.  2.  c.  22  s  3.  the  justices  of  peace  for  London  were  autho- 
J^^'^j^^'^"®  ri3ed  and  directed  at  the  general  sessions  holden  for  London  next  after  1st 
MidsDiD  "^""^  in  each  year,  to  assess  reasonable  prices  for  the  carriage  of  all  goods  ta- 
neraessi.iiu  ^6"  "P>n  London,  and  carried  by  licensed  carts,  Sec  as  well  in  London  as  from 
are  autho  London  to  Westminster,  and  other  places  not  exceeding  three  miles  from  Lon- 
riMd  to  as  doo,  and  to  frame  rules  for  regulating  such  carts,  &c.  and  the  drivers  thereof, 
price  of  car  *"^  c^^^f^P©^  payment  for  carriage  of  goods  by  such  licensed  carts,  &c.  accord- 
riage  of  ^  ^"^  actiens  for  any  thing  done  under  this  act,  defendant  may  plead  the  general  iaine, 

goods  tak  ^^^  Si^o  ^his  act  and  the  special  matter  in  evidence.  (See  21  G.  2.  o.  28.  •.  6.)  And  if 
ea  ap  in  **•«  plaintiff  is  nonsuited,  discontinues,  or  has  a  verdict,  (8  W.  &  M,  c.  12.  •.  25.)  or  judg- 
London,  '"®"*  in  demurrer,  (21  G.  2.  c.  28.  s.  5.)  against  him,  the  defendant  shall  have  (double, 
and  carried  ^  ^^'  *"**•  ^'  ^^'  ■•  25;  treble,  21  G.  2.  c.  28.  s.  5.)  costs,  with  the  usual  remedy  fortho 
withmthree"™®'  (^  W*  *  ^'  ^'  *2.  a.  25,  and  21  G.  2.  c.  28.  s.  6.) 

miles  there  ^  "^^^  ^"*  ^^^  °^  ***?  legislature  which  it  has  been  contended  affected  these  statntes,  was 
of  4  ^^  '*  ^®®*  ^*  ^'  *•  which  repealed  so  much  of  the  several  other  act*  there  recited,  as  rela- 

ted to  turnpikes;  and  inter  alia\  2  k.  8  W.  &  M.;  <*  except  so  much  thereof  as  relates  to 
the  rate  or  price  for  carriage  of  goods.**  Then  followed  the  8  Geo.  8.  which  only  ratro- 
daced  some  fresh  regulations.  But  neither  these  acts,  nor  the  18  Geo.  8.  e.  78.  which  was 
made  to  explain,  amend,  and  reduce  into  one  act,  the  several  statutes  relating  to  the  high- 


t  As  to  how  the  prices  of  carriage  of  goods  and  passengers  to  and  from  the  Isle  of 
Wight,  are  ascertained,  sse  tit.  Isle  of  Wight;  and  as  to  vessels  conveying  passengers  to 
foreign  parts,  see  4  Geo.  4.  c.  84;  and  between  Great  Britain  and  Ireland,  see  ib.  c.  2Si 
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iog  to  such  prices,  and  annex  penalties  for  breach  thereof^  not  exceeding 
51^  for  one  offence,  as  they  might  deem  proper,  and  at  any  other  such  sessions 
to  alter  and  amend  such  rules;  and  by  section  4.  all  rules  made  were  ordered 
to  be  printed  within  30  days,  and  affixed  to  some  public  place  in  London,  and 
to  be  otherwise  made  public,  as  to  such  justices  in  sessions  should  seem  fit. 

4.  Harris  v.  PitcKwooo.  M.  T.  1810.  C.  P.  3  Taunt.  264.  [  133  ] 

Action  against  a  common  carrier  to  recover  the  value  of  silk.    The  defen-  ^at  even 
dant  relied  partly  on  a  notice  which  he  had  formerly  given,  that  he  should  have  ^^  ^^®  ^® 
a  higher  price  for  the  carriage'  of  that  article;  but  chiefly  on  a  recent  a^^^cr- ^^['^^^I^p 
ttaement  by  him,  communicated  directly  to  the  plaintiff,  announcing,  that  he  fered,  the 
would  not  be  accountable  for  any  package  whatsoever  above  the  value  of  20/.  ralei  of 
nn\es8  entered  and  an  insurance  paid  over  and  above  the  price  charged  for  commoi^ 
carriage,  according  to  its  value,  and  that  no  such  insurance  had  been  paid,  al-  J^*^  wonid 
though  it  was  admitted  thai  on  the  delivery  of  the  goods,  the  extra  price  ^i"  yemed'anv 
that  article  would  have  been  charged.     At  the  trial,  Lawrence,  J  thought,  exorbitant 
"That  such  premium  could  only  be  considered  as  paid  (to  the  defendant)  for  demand, 
an  insurance  against  insurable  risks,  and  not  against  a  loss  by  his  own  de- 
fiiult  of  duty;"  and  plaintiff  had  a  verdict.     But  upon  a  rule  to  enter  a  non- 
suit, the  Court  held,  that  as  there  was  no  proof  of  express  negligence  to  take 
the  loss  out  of  the  contract  which  had  been  made,  the  rule  must  be  absolute. 
It  was  said  also,  that  however  inconvenient  it  was,  from  the  earliest  period  to 
the  present  hour,  the  cases  have  again  and  again  decided,  that  the  liability  of 
the  carrier  may  be  restrained.     Carriers  are  not,  however,  at  liberty  by  law  to  f^*  '"^^' 
charge  whatever  they  please.     He  is  liable  by  law  to  carry  every  thing  vhich,;^  ]][|^^^J[^^ 
is  brought  to  him  tor  a  reasonable  price,  and  not  to  extort  what  he  will.     It  demand 
would  be  useless  to  pass  any  such  statutes  to  limit  the  price  of  carriage,  if  a  payment 
carrier  be  at  liberty  to  charge  whatever  he  pleases.  before  he 

{h  1)  When  payable,  tak^ihe 

Wright  v.  Snell.  H.  T.  1822.  K.  B.  5B.  &  A.  363.  Jackson  v.  Rogers.  2??".^';;^ 
Show.  327;  1  id.  104.  106.  Morse  v.  Slue.  H.  T.  1672.  K.  B.  1  Vent.  ^' 

238.  Bull,  N.  P,  70.  Batson  v.  Donovan.  4  B.  &  A.  5?2;  1  Williams.  And  in  the 
Saunders.  312.  a.  event  of 

Per  Cur.  A  carrier  may  in  the  first  instance  refuse  to  take  charge  of  goods;  waiving 
unless  previously  paid  the  price  of  their  carriage,  or  having  conveyed  them  to  '^^^  "ght» 
their  place  of  destination,  he  may  decline  delivering  them  without  such  P>'^^i*^fn  ^*ao 
ous  payment.  ti^^p  i^in^t 

(c  1 )  Who  liable  for.  the  conaig 

Moore  V.  Wilson.  E.  T.  1787.  K.  B.  1  T.  R.  659.  Davis  v.  James.  M.  T.  aor  or  con 

1771.  K..B.  6Burr  2680.  *  ««»•«•  *>y 

In  an  action  hy  the  consignor  for  not  safely  carrying  and  delivering  goods  *fl^®°'^^ 
sent  by  the  plaintiiis,  the  declaration  alleged  that  the  defendants  undertook  to  p^^^  ^^  ^^ 
carry  the  goods  '^  for  a  certain  hire  and  reward,  to  be  paid  by  the  plaintiffs;'^  pUed. 
and  upon  proof  at  the  trial  that  the  consignee  had  agreed  to  pay  it,  the  plain-  [  134  J 
tifis  were  nonsuited;  *hut  on  application  to  set  aside  this  nonsuit,  Buller,  J.  he-  A  carrier 
fore  whom  the  cause  was  triea,  observed;  that  on  considering  the  question,  he  °>*y  ^^ 
found  he  had  been  mistaken  in  point  of  law;  for  that,  whatever  might  be  i^^^^if^'"' 
contract  between  the  vendor  and  vendee,  the  agreement  for  the  carriage  was  ponsibility 
between  the  carrier  and  the  vendor,  the  latter  of  whom  was  by  law  liable;  and  of  a  ware 
and  the  other  two  judges  being  of  the  same  opinion,  the  rule  was  made  abso-  honseman 
lute  without  further  argument.     Sed  vide  ante,  p.  71.  after  the  ter 

(2)   For  warehouse  room,  ^c.  w^^T^ 

U    GaRSIDE  v.    THE  PROPRIETOR  OF  THE   TrEJTF  NAVIGATION.  E.  T.  1792.    K.  ^"aimr," 

B.  4T.   R.  681.  forwhichof 

The  Court,  in  noticing  that  a  carrier  incurred  no  liability  if  goods  were  des-  coarae  he 
troyed  by  an  accidental  fire,  after  they  were  deposited  in  a  warehouse  at  B.,  ^iH  he  en 
-    to  which  place  the  defendant  had  undertaken  to  convey  certain  goods,  said — ^^^  *^  ^^ 
the  keeping  of  the  goods  in  a  warehouse  is  not  for  the  convenience  of  the  car*  ^^  'Jmee 
rier,  but  of  the  owner  of  the  goods,  for  whom  the  joarney  to  B.  was  perform-  of  liaMHty 
ed;  it  was  the  interest  of  the  carrier  to  get  rid  of  them  directly;  and  it  was  as  anchit 
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will  behera  ooljf  becaase  there  was  no  peraoo  readj  at  B.  to  recenre  these  goods^  that  the 
f^^***^***  defendant  was  obliged  to  keep  them. 

^^_  *••■■  i.  Htde  V,  THE  Trest  asd  Mer^^et  Natigatiox  Co>:fa.^t.  E.  T.  1793.   K. 
:SnSl.  B.5T.  R339. 

t J  M  car  In  this  action,  which  was  broogbt  against  defendant,  as  a  comnion  earner  of 
ricr,  he  be  goods,  which  were  destroyed  bj  fire  in  a  warehouse;  and  in  which,  it  appear- 
ing is  the  ed,  that  he  had  charged  and  receired  lor  cartage  of  the  same  to  the  consig- 
^'"^'*.  nee's  house  at  B.,  fron  the  said  warehouse,  where  he  osoallj  unloaded,  but 
•jMwenible  ^^•^^h  did  not  belong  to  him;  it  was  contended,  that  according  to  the  proof, 
for  ordinm  defendant  could  not  he  holden  responsible,  being  merelj  a  warehousemaiu  it 
wj  segleet.  was  proved  that  the  profits  of  the  cartage  were  taken  bjr  a  third  pei;son.     It 

was  also  established  in  evidence,  that  defendant  had  circulated  a  printed  notice 
Bat  the  two  that  he  would  delivtr  goods  with  the  utmost  punctuality.  A  verdict  was  found 
detiei  e4a  f^,.  i\^^  plaintiff*,  and  a  rule  imi  to  set  it  aside  was  now  discharged  by  the  Ckmrt, 
iSbe  euM^^^^  observed:  the  defendants  say,  however,  that  they  are  warehousemen  as 
iliQe;t  well  as  carriers.  That  they  may  fill  those  two  different  characters  at  different 
when,  times,  I  am  ready  to  admit;  but  we  deny  that  they  can  be  both  warehousemen 
therefoffe,  and  carriers  at  the  same  instant.  In  this  case  the  engagement  was  to  carry 
tlie  daty  of  and  deliver  them;  the  goods  remained  in  their  custody  as  carriers  the  whole 
L  '^  .1  time.  The  case  of  Garside  against  these  defendants,  suprOy  p.  134.  is  per- 
^^J^^l*^!^  fectly  distinguished  fi-om  the  present;  there  the  engagement  on  the  part  of  the 
bv  delivenr  defendants  was  merely  to  carry  the  goods  to  Manchester;  and  having  dischMrg- 
iui  liability  ed  their  duty  in  carrying  them  to  that  place,  their  liability  ceased. 
««  such  (S)    For  porierage . 

^w^^^lL  ^'  %  ^®  ^^  section  of  the  39th  Geo.  3,  c.  58,  it  is  enacted,  that  from  and 
^^^  afrcr  the  5th  July,  1799,  no  innkeeper,  warehouse-keeper,  or  other  person,  to 
depositedm  ^^o™  ^^7  hax^  parcel,  Sec.  or  other  thing  whatsoever,  not  exceeding  561bs. 
aay  ware  weight,  is  brought  by  any  stage,  waggon,  or  cart,  or  any  public  stage  coach,  or 
lioiite,ftc.    carriage,  or  any  porter  or  other  person  employed  by  such  innkeeper,  4rc.  in 

the  porterage  or  delivery  of  any  such  box,  &c.  within  the  city  of  London  and 
The  porter  Westminster,  and  the  borough  of  Southwark,  and  the  suburbs  and  liberties 
^\^  ^  thereof,  respectively,  and  other  parts  contiguous  thereto,  not  exceeding  the  dis- 
to  be  takea  ^^^^^^  ^^  ^^^^  ^  ™il®  fn^oi  the  end  of  the  carriage  pavement  in  the  several 
for  the  deli  ^^reets  and  places  within  the  said  cities,  &c.  shall  ask  or  demand,  or  receive  or 
very  of  take,  in  respect  of  such  porterage  or  delivery,  any  greater  rate  or  price  than 
^ood«  with  the  several  rates  or  prices  hereinafter  mentioned,  that  is  to  say;  fer  any  dis- 
^  d^^*^^^^  "^  exceeding  a  quarter  of  a  mile,  9i.  For  any  greater  distance  than 
rouMter^he  ^^^  ^  mH^y  but  not  exceeding  one  mile,  6d.  For  any  greater  distance  than 
Boroagh  of  ^"^  toWe^  but  not  exceeding  one  mile  and  a  half,  8d,  For  any  greater  distance 
Soathwark  than  one  mile  and  a  half,  but  not  exceeding  two  miles,  lOd.;  and  so  in  like 
and  pieces  manner  the  additional  sum  of  3d.  for  every  further  distance  not  exceeding  half 
adjacent;    a  mile.     The  second  section  of  the  same  act,  enacts,  that  if  any  porter  or  other 

person  employed  in  the  porterage  or  delivery  of  such  boxes,  &.c.  as  aforesaid, 
M»  MDiU  ^^^^  "^^  ^^  demand,  or  receive  or  take,  of  and  from  any  person  or  persons,  in 
tiee;  fera  ^^P^<^^  ^^  such  porterage  or  delivery,  any  greater  sums  than  the  rates  or  pri' 

breach  of  •  •<  When  a  private  man  demandii  and  receives  a  compensation  for  the  bare  costodjr  of 
Its  enact  goods  *n  his  warehoose  or  store  room,  this  is  not  properly  a  deposit,  but  a  hiring  of  care  and ' 
loents;  attention.  It  may  be  called  locatio  euitodia,  and  the  bailee  may  be  denominated  /oea- 
tor  ep#r<s,  since  the  vigilance  and  care  wbtcli  he  lets  out  for  pay  are  in  truth  amenta!  ope- 
ratfon:  whatever  be  his  appellation  either  in  English  or  Latin,  he  is  clearly  responsible,  kike 
other  interested  bailees,  for  ordinary  negligence.  When  a  person,  who,  if  he  were  wholly 
uninterested,  would  be  a  mandatory,  undertakes  for  a  reward  to  perform  any  work,  he  must 
be  considered  as  bound  still  more  strongly,  to  use  a  degree  of  diligence  adequate  to  the 
performance  of  it.  His  obligation  most  be  rigorously  construed,  and  he  would,  perhaps, 
be  answerable  for  slight  nMlect,  where  no  mora  could  be  required  of  a  mandatory  than  or- 
dinary exertions.*'  Sir  WT  Jones's  Law  of  Bailment,  96,  97.  98;  see  Peake.  118;  I  Esp. 
aiff;  4  id.  262;  Cowp.  480;  2SaIk.  462.  For  full  information  on  the  subject  of  the  res- 
ponsibility of  warehousemen;  vide  post,  tit.  Warehouseman. 

t  From  which  circumstance  have  frequently  originated  diiSculties,  owing  lo  the  nqcer- 
tainty  when  the  carrier  was  to  bo  considered  as  haring  the  goods  in  possession  in  one  or 
other  of  these  characters. 
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ces  hereinbefore  fixed  in  that  behalf,  sncb  porter,  Sfc .  shall  forfeit  a  sum  not  ex-  Andvarioiw 
ceeding  ^Os.  nor  less  than  5«.     By  the  third  section  of  the  same  statute,  it  isj^^J!®''  '^^ 
enacted,  that  before  any  such  box,  &c.  is  sent  from  the  place  to  which  the  same  th^'^'n  the 
is  brought  or  conveyed,  there  shall  be  made  out  and  given  to  the  porter  or  part  of  the 
other  person  employed  in  the  delivery  thereof,  a  card  or  ticket,  whereon  shall  deliverer  of 
be  distinctly  printed,  written,  or  marked,  the  name  and  description  of  the  place  the  goods; 
from  whence  the  same  is  sent,  and  the  sum  due  for  the  carriage  thereof;  and 
also  the  sum  due  for  the  porterage  or  delivery  thereof,  according  to  the  rates 
and  prices  aforesaid;  and  the  christian  name  and  surname  of  the  porter,  or 
other  person,  employed  in  such  delivery,  which  card  or  ticket  shall  be  deliver- 
ed by  the  porter  or  other  person  employed  as  aforesaid  at  the  said  time,  and  to- 
gether with  such  box,  Sfc.\  and  if  any  such  box,  &c.  shall  be  sent  from  any 
place  without  such  card  or  ticket  as  aforesaid,  every  such  person  shall,  for  eve- 
ry'such  ofience,  forfeit  and  pay  any  sum  not  exceeding  40s.  nor  less  than  5«.; 
and  any  porter,  or  other  person,  employed  in  the  delivery  of  any  such  box, 
&c,  who  shall  not  at  the  time  of  such  delivery,  leave  therewith  such  card  or 
ticket  as  aforesaid,  or  who^'shall  wilfully  aher,  obliterate,  or  deface  anything    L  ^^^  1 
written  or  expressed  thereon,  shall,  for  every  such  offence,  forfeit  and  pay  the 
sum  of  40s.;  and  if  any  such  porter,  or  other  person,  shall,  upon  the  delivery 
of  such  box,  i^c.  ask,  or  demand,  or  take,  or  receive,  any  larger  sum  for  the 
carriage  of  such  article  than  is  written  or  expressed  as  aforesaid,  every  such 
porter  or  other  person  shall,  for  every  such  o  icoce,  forfeit  and  pay  the  sum  of 
UOs. 

2,  Rex  v.  Douglas.  H.  T.  1808.  K.  B.  1  Campb.  212. 

It  was  contended  in  this  case,  u  hich  was  a  prosecution  against  a  porter  for  ^^  ^' 
obtaining  money  under  false  pretences,  by  counterfeiting  a  ticket  to  obtain  a  h^*^eo^" 
greater  sum  than  the  lawful  charge;  that  as  the  oTence  certainly  came  within  may  in 
the  3J  Geo.  3.  the  defendant  ought  to  have  |»een  prosecuted  on  that  statute,  some  eaie» 
and  not  on  the  30  Geo.  2.  c.  24.     But  Lord  Ellenborough  said,  that  the  reme-  be  fndict^d 
dy  given  by  that  statute  was  ctimulative,  and  did  not  take  away  the  remedies  "°**%rt***« 
which-  before  existed,  either  at  common  law  or  by  other  acts  of  parliament.      ?***  04    ' 
3.  Rex  v.  Douglas.  H.  T.  1808.  K.  B.  1  Campb.  N.  P.  C,  212. 

Prosecution  against  a  porter  for  obtaining  money  under  false  pretences,  by  xhe  indiet 
cotroterfeiting  a  ticket  to  obtain  a  greater  sum  than  the  lawful  charge.     It  was  ment  on 
objected ;  against  the  indictment,  first,  that  being  a  basket  it  was  laid  as  a  par-  which  act 
eel,  and  it  was  urged  that  the  stat.  39  Geo.  3.   c.  68.  specifying  baskets,  the  ?««<*  "<>*  *>» 
indictment  should  have  described  the  thing  according  to  the  fact;  and  I^'<^      cScTas* 
EUenborough  held,  that  it  would  upon  that  statute  hare  been  a  fatal  variance,  Q^^^he  8^ 
but  it  turned  out  to  be  on  the  statute  30  Geo.  2.  c.  24.  and  so  the  description  Geo.  8») 
was  well  enough.     It  was  then  objected,  that  the  money  was  laid  to  have  been 
the  property  of  the  prosecutrix,  whereas  it  has  been  paid  by  the  servant;  but 
held,  that  although  her  having  subsequently  reimbursed.the  servant,  did  not 
make  it  her  property  at  the  time,  so  as  to  support  such  an  allegation;  yet  as  it 
appeared  that  the  servant  at  the  time  had  some  money  belonging  to  his  mis- 
tress, it  was  sufficient  to  sustain  the  indictment. 

The  10th  section  of  the  39  Geo.  3.  c.  58.   declares,  that  if  any  person,  to  Or  of  ther 
whom  any  box,  &c.  shall  be  directed,  shall,  upon  the  delivery  thereof,  neglect  '©c^ivw; 
or  refuse  to  pay  to  the  porter,  or  other  person  employed  to  deliver  the  same,{the 
money  justly  due  for  the  carriage  thereof,  and  also  due  for  the  porterage  or  de- 
livery thereof,  according  to  the  rates  aforesaid,  or  for  the  warehouse  room  there- 
of, (see  the  clauses  as  to  warehouse  room    as  the  case  may  be,  it  shall  and 
may  be  lawful,  to  and  for  any  justice  of  the  peace,  within  whose  jurisdiction 
such  neglect  or  refusal  shall  be  made,  or  the  person  charged  with  such  offence 
(shall  reside,  upon  complaint  thereof  made,  to  grant  a  warrant  to  bring  before 
him  the  person  against  whom  such  complaint  shall  be  made;  and  upon  proof 
thereof  made  upon  oath,  (which  oath  such  justice  is  hereby  empowered  to  ad* 
minister)  tc^  award  reasonable  Balisfaction  to  the  party  grieved  for  his  damage 
and  coats,  and  for  his  losti  of  time  in  recovering  the  same;  and  on  nonpayment 
of  the  sum  so  awarded  by  warrant  under  his  hand  and  aeal  (o  levy  the  same 
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[  1 37  ]  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender,  rendering  to 
Batspeci  such  oflender  the  overplus  of  such  distress,  jf  any  there  be,  alter  de- 
fi«B  a  cer  ducting  the  charges  of  making  the  same. 

within  '  '^^^  ^^^^  section  of  this  statute '  provides  that  no  person  shall  be  pro- 
whicb  aoj  secuted  for  any  offence  against  this  act,  unless  information  against  such 
proceed  of!ence  bo  given  to  a  justice  of  the  peace,  within  14  days  next  after 
iogs  ander  the  commission  of  such  otVence. 

tbeactmiuit  By  the  JSth  section  of  this  act  it  is  declared,  that  nothing  in  this 
And^e*'"'  ^^^  contained  shall  extend,  or  be  construed  to  extend,  to  authorise  .the 
empts  from  employment  of  any  porter  or  other  person,  in  the  porterage  or  delivery 
its  provi  of  parcels  within  the  city  of  London,  contrary  to  the  laws  ^and  usages  of 
sions  any  the  said  city. 
cMtomwith  2^    Cflhf^Lien,     Vide  post  Uen. 

oVL^nd^n  (^)   Of  their  dUabiliiies* 

I.  By  3  Car.  I  c.  1.  which  was  passed  for  the  reformation  of  sundry  abuses 
By  3  Car.  coQ^mitted  en  the  Lord's  Day,  commonly  called  Sunday,  it  was  enacted,  that 
1.  earrten,  no  carrier  with  any  horse  or  horses,  nor  waggonmen  with  any  waggon  or  wa^- 
cannot  trav  gons,  nor  carmen  with  any  cart  or  carts,  nor  wainmen  with  any  warn  or  wains, 
el  on  a  San  should,  afler  40  days  next  af\er  the  then  session  of  parliament,  by  themselves 
^^^y-  or  any  other,  travel  upon  the  said  day,  upon  pain  that  every  person  so  offend- 

....      ing,  should  lose  and  forfeit  20s.  for  every  such  offence. 

beindecid  ^'  ^^ parte  Middleton.  T.  T.  1824.  K.  R  8  B.  &  C.  164;  S.  C.  4  D.  &  R. 
ed.thatthii  824. 

aet  extends  A  motion  was  made  for  a  cerlioari  to  remove  a  conviction  before  the  justic- 
to  *  driTera'  es  of  a  borough  under  stat.  3  Car.  1  c  4.  passed  for  the  purpose  of  "  reform- 
*^n**"b^*^  ing  abuses  on  the  Lord's  Day,  commonly,  &c."  The  defendant  was  stopped 
twera  die  ^^^**®  driving  IT  van,  of  which  he  was  carter,  travelling  to  and  from  London  to 
tant  places,  ^^^k,  and  convicted  as  a  carrier  within  the  meaning  of  the  above  statute.  It 
for  the  por-^vas  urged  for  the  rule,  that  the  conviction  of  persons  under  circumstances  like 
pose  of  con  th6  present,  would  lead  to  great  inconvenience,  as  the  intercourse  of  both 
veyiog  goods  and  persons  would  be  interrupted.  But  the  court  heM  that  their  policy 
goods.  of  preserving  regularity  on  Sundays  was  sufficient  to  bring  the  defendant  with- 
in the  terms  of  the  act — ^Rule  refused.  See  Drury  v.  Defontaine,  1  Taunt. 
131;  and3B.  &  C.  232. 

n.  OF  COMMON  CARRIERS  BY  WATER.t- 

r  .Qo  -1  (A)  Who  arc  or  are  not  such  carriers. 

^  •  (a)  Bargemen. 

'  Rich  v.  Kneeland.    K.  B.  1612.  Cro  Jac.  330;    S.  C.  Hobnrt.  18;  S.  C.  1 

Roll.  Abr.  2.  124,  id.  367  Amies  v.  Stevens.  M.  T.  1765.  K.  B.  1  Stra. 

128;  S.  P.  2  Bulatr.  280;  2  Roll.  Abr.  567. 

Action  against  a  common  bargeman  for  losing  a  portmanteau;  and  after 

Bar-remen  *  J"^o'°^>^^  given  against  defendant  upon  the  issue,  whether  plaintiff  discharged 

**        *  defendant  of  the  carriage;  error  was  brought,  and  assigned,  that  the  action  lay 

not  against  a  common  bargeman,  without  special  promise;  but  all  the  justices 

and  barons  held  ;'  that  it  well  lies  as  against  a  common  carrier  upon  land." 

(6)  Boatmen. 
LovETT  V.  HoBBs.  T.  T.  1679.  K.  B.  2  Show.  128. 

*The  21  Geo.  2.  c.  28.  s,  4.  disables  the  owners  of  any  waggon,  wain,  or  cart,  from 
acting  in  that  capacity,  nnless  be  canse  to  be  painted,  on  some  conspicaons  part  thereof, 
his  christian  and  samame,  and  place  of  abode,  in  large  legible  letters,  and  continue  the 
same  thereupon;  and,  by  the  same  act,  the  owner  of  every  common  stage,  waggon,  or 
cart,  employed  as  travelling  stages  from  town  to  town,  ^hall,  besides,  paint  **  common 
stage  waggon"  or  **  cart,"  as  the  case  may  be,  on  pain  of  forfeiting  not  exceeding  51. 
nor  less  than  20s.  to  be  recovered  as  directed  in  section  8;  vide  ante,  p.  131  and  1S2;  see 
18  G.  8.  c.  78.  s.  59;  and  Rex  v.  Powell, po«f,  p.  197. 

1  The  particular  rales  of  law  which,  it  has  been  already  seen,  apply  to  the  ease  of  car- 
riers by  land,  are,  with  equil  rigonr  enforced  in  the  crbo  of  curriers  by  water,  %vhore  pro- 
tections have  not  been  introduced  by  the  legislature  in  favour  of  such  parties,  or  their  sen- 
era!  duties  varied  in  some  degree  by  the  different  nature  of  tho  element  upon  which  tney 
are  performed. 
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Per  Car,     The  «>wneiP  of  a  Gravesend  boat,  which  carries  both  men  andBoatdMn} 
goods,  18  a  common  carrier. 

2.  It  seems  that  the  owners  of  the  Dublin  packet  boats,  which  carry  the  ^^'^^  •■  ^ 
mail  from  Dublin  to  Holyhead,  and  the  like,  are  common  carriers,  and  as  such  Ih^'pj^^iiji 
liable  ibr  the  loss  of  the  luggage  of  the  passengers,  or  any  damage  which  itp^^^tf^i^iB 
may  sustain  whilst  in  their  custody,  the  same  as  other  common  carriers.     This 
point^does  not  appear  to  have  received  any  other  judicial  determination;  see 
Nicholson  v.  Willan.  5  £ast.  507 ;  though  it  is  one  about  which  no  great  doubt 
can,  it  seems,  at  this  day,  be  entertained;  see  Lawes  on  Charterparties,p.  347. 

(c)  Fei^rynien^ 
Bancroft's  case.  AH  93.     S  P.  Churchman  v.  Tunstall.  Hardres.  163. 
Case  against  a  ferryman  for  throwing  a  box  (of  which  he  did  not  know  the 
contents,  but  in  reality  it  contained  jewels)  into  the  sea,  on  a  sudden  storm  aris-Fsrrymsn; 
ing'  on  the  passage;  and  it  wa.s  resolved  that  he  should  answer  for  it. 

Sed  vide  Rob.  Ent;  103;  MoUoy.  209.  210;  1  Rol.  79;  2  Bulstr.  280;  Dy- 
er- J58;  1  Rol.  Abr.  3.  (F)  vol.  1;  1  Hawk-  P.  C,  226;  s.  2.  fo.  edit  21; 
H.  6. 55.  56;  1  Saik.  18;  1  Lord  Raym.  654;  12  Mod.  484;  5  T.  R.  149.  150. 

(d)  Hoymen, 
Hoymen  by  the  custom  of  the  realm,  are  bound  to  keep  and  deliver  goods  safe- 
lyy  for  tfaeir  hire  is  also  due  by  custom;  see  1  Roll  Abr  c.  2  15;  1  Sid.  36;  Hob  18.    [  139  ] 

(e)  Keelmen,  • 

Dale  v.  Hall.  M.  T.  1750.  K.  B.  1  Wils.  181 .  Hoymaa; 

Per  Car.  A  keelman  is  responsible  for  negligence  in  the  care  of  goods, 
to  the  same  extent  as  common  carriers  by  water  in  general  are. 

(/)  lAghiermen^  —    . 

In  the  case  of  the  East  India  Company  v.  Pullen,  abridged,  ante,  p.  68,  it  "'•^"•■» 
was  holden  that  a  lighterman  was  a  common  carrier* 

(g)  Masters  of  veeeeh,  Lishtermen 

Mobsev.Slub.   M.T.    167J.  K.  B.  1  Vent.  190. -238;  2  Lev.  69;  Sir  T.  *^  •"■ 
Raym.  220;  1  Mod.  85;  3  Keb.  72.  112.  135;  Dale  r.  Hall.  M.  T. 
1750.  K.  B.  1  Wils.  281.  Gofp  v.  Clinkard.  cited  ibid. 
This  was  an  action  brought  against  the  master  of  a  vessel,  for  the  loss  of 
goods,  which  happened   without  his  default;  it  was  objected  that  the  action 
should  have  been  brought  against  the  owners  of  the  vessel,  and  not  against 
the  master,  who  was  no  more  than  a  servant  to  them  at  a  certain  salary;  but Maiten; 
the  court  decided  that  he  was  responsible  as  master;  1st,  because  he  takes  a 
reward,  and  the  usage  is,  that  half  wages  is  always  paid  him  before  he  goes  * 
out  of  the  country;  2d,  that  he  may  make  a  reserve  and  caution  for  himself; 
3d,  that  no  diderence  can  be  assigned  between  him  and  a  hoyman,  common 
carrier,  or  inn-holder;  4th,  that  he  is  rather  an  officer  than  a  servant,  having 
power  to  impawn  the  ship,  and  to  sell  bona  periiura  *      See  Molloy ,  209 .210. 

(h)  Owners  of  vessels. 
1.  Bosox  V.  SiNDFORD.  M.  T.  1688.  fe.  B,  2  Salk.  439;  S.  C.  3Lev.  258; 
S.  C.  Carth.  62;  S.  C.  1  Show.  29;  2  id.  478;  Skin.278;  3  Mod.  321. 
S.  P.  Ellis  v.  Turner.  8  T.  R.  531;  S.  P.  Yates  v.  Hall.  M.  T. 
1785.  K.  B.  1  T.  R.  78;  Abbott  on  Shipping,  102.  108. 
Case  against  two  of  several  part  owners  of  a  ship.     The  court  held  that  the 
action  was  quasi  contractUy  and  not  ex  delicio  ,  and  judgment  was  ffiven  for  the 
defendants,  because  all  were  not  jomed.     But  Holt,  O.  J  said,  that  it  was  at 
the  election  of  the  plaintiff  either  to  bring  an  action  against  the  master  or  the 
owners;  as  in  case  of  mariners*  wages  the  action  lies  against  master  or  owners,  And  ownew 
and  the  master  or  owners  may  maintain  an  action  for  freight;  See  Fryv.  Marsh, 
cited  Carth  52;  Rice  v.  Shute,  5  Burr,  26 13;  and  Abbott  v.  Smith,  2  Bl.  R.  947.  L  140  J 

♦  Id  effect  too,  his  reward  is  paid  by  the  merchanU  on  the  same  condiUon  as  freightis  to 
the  owner;  viz.  that  such  freight  is  eained;  without  which  his  wage;  would  not  be  doe.  Many 
cases  might  besides  beadducedtoshow  that  a  deputy,  though  he  be  nominally  the  servant 
yet  if  he  really  be  a  distinct  officer,  is  liable  for  negligence  inliis  office,  as  mucb  " '^^^^  ^«[* 
to  all  intents  the  principal.  For  instance,  the  deputy  postmaster  has  been  liolden  !»»!>»«  «»njl 
ligence,  in  not  deliTering  a  letter,  ante  p.  65  It  -eem- al-o  t6  be  upon  thni  P""^^^^^^^^  * 

iSddownby  the  court,  that  the  gaoler  may  be  charged  ^«^»V*?%m  » J\^^^^ 
able;  but  the  turnkey  cann6t,  for  he  is  a  mere  servant;  see  1  Vent.  258;aadpo«t  tit.  E«-ajo. 

Vol.  V.  13 
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Of  rather  2.  Jame»  ▼.  JoHES.  T.  T.  1708.  K.  B.  3  Esp.  N.  P.  C.  27. 

actual  po8       Qg^^  against  the  owners  of  a  ship  for  not  delivering  goods,  shipped  on  board; 
■etsori  of    j^^^  jj  appearing  that  the  owners  had  chartered  the  vessel,  Lord  Kenvon  held. 
Teasels.       ^^^  although  the  defendants  were  owners,  yet  no  express  contract  being  prov- 
ed with  them,  and  the  ship  having  been  in  fact  chartered  for  that  voyage  by 
them  to  other  persons,  those  persons  were  for  that  voyage  to  be  deemed  as  the 
owners,  and  the  captain  as  their  agent,  pro  ha':  ttce,  the  liability  being  shifted 
And  water  *>y  the  charter  party  from  one  party  to  the  other.     See  2  N.  R.  182. 
menhav*  (»)    ^yatermen. 

all  been  con  1.  LovETT  v.  Ho  BBS.  T.  T.  1679.  K.  B.  2  Show.  128. 

sideredcom     p^,.  Q^^    Watermen  who  carry  both  passengers  and  goods,  are,  to  all  in- 
moncarnei*^^^^  and  purposes,  common  carriers  as  much  as  sf  age-coachmen. 
Provided  ^'  ^^^^^"■R  ^-  Lj^^son.  H.  T.  1735.  K.  B.  Ca.  Temp.  Hard.  194. 

they  nsoal  Th'^  case,  which  was  an  action  for  \he  non-delivery  of  goods,  by  an  owner 
\j  carry  of  a  vessel,  entrusted  to  the  master  of  such  ship  in  the  river  Tagus  to  London, 
goods  for  was  argued  once  in  Hilary  term,  17.34  ;Ca.  Temp.  Hard.  85,>  and  again  in 
hire.  Trinity  Term  of  the  same  year.     It  is  unnecessary,  for  the  sake  of  elucidating 

the  doctrine  contained  in  the  margin  to  state  the  facts  at  any  length,  as  what  is 
pertinent  to  the  subject  may  be  collected  from  the  following  observations  of 
Lord  Ilardwicke,  C.  J.  in  delivering  his  opinion  in  the  said  Trinity  term.  One 
thing,  said  he,  occurs  to  me  on  reading  this  record,  which  has  not  been  spoken 
to;  there  are  few  cases  of  this  sort  reported,  only  two  principal  ones;  only 
Morse  V.  Slue,  ante,  p.  139;  and  f^oson.v.  Sandford,  ante,  p.  139;  the  first 
was  an  action  against  the  master  only,  and  the  opinion  was,  that  it  lay  either 
against  the  master  or  owners,  and  the  declaration  in  that  case  M'as  founded  on 
the  custom  of  the  realm  in  general;  in  Boson  v.  Sandford,  as  appears  by  Car- 
tbew,  the  declaration  lays  the  ship  to  be  a  ship  usually  carrying  goods  for  hire, 
and  thereupon  the  declaration  is  founded.  In  this  case  the  declaration  is  dif- 
ferent from  both;  for  th«  first  count,  on  which  the  verdict  is  given,  is,  that  the 
plaintiff  caused  to  be  delivered  and  laden  on  board  the  said  ship,  several  goods 
and  inerchandizes  to  be  safely  carried  to  London,  there  to  be  delivered  to  the 
said  Boucher)  he  paying  freight;  and  that  the  defendant,  having  received  the 
goods  into  his  custody,  undertook  to  carry  them  safely;  and  that  the  ship  ar- 
rived, and  plaintiff' is  ready  to  pay  the  freight,  but  defendant  refuses  to  deliver 
the  goods.  Now  here  no  custom  of  the  realm  is  laid,  nor  that  it  was  a  ship 
usually  carrying  for  hire,  but  a  special  undertaking  of  the  defendant;  nor  has 
1  ^^^  verdict  found  any  thing  more.  So  then  the  question  is  whether  this  case 
L  ^^^  J  comes  up  to  either  Morse  and  Slew,  or  to  Boson  and  Sandford;  for  the  under- 
taking is  only  thus  far  verified  by  the  verdict,  that  the  ship  being  in  the  Ta- 
gus, the  master  took  the  goods  on  board  by  the  lading;  and,  therefore,  it  de^ 
serves  to  be  considered,  whether,  if  a  ship  be  sent  for  a  particular  purpose,  and 
not  in  the  general  way  of  trade,  the  master  can  take  in  goods  to  charge  the 
owners,  and  if  so,  whether  something  further  should  have  been  shown  in  this 
declaration,  and  found  by  the  verdict.  For  on  this  record,  if  we  give  judg- 
ment for  plaintirr  we  must  say  that  in  all  cases,  even  though  the  ship  be  sent 
for  a  particular  purpose,  and  not  in  the  general  way  of  trade,  the  master  can 
take  in  goods  to  charge  the  owners.  Upon  the  case  being  now  brought  for- 
ward again,  he  gave  nnal  judgment  as  follows;  what  deterioines  my  opinion, 
is  the  point  which  occurred  upon  comparing  this  declaration  with  those  in 
Morse  v.  Slue^  and  Boson  v  Sandford;  for  f  th^nk  that  upon  this  declaration 
taken  with  the  verdict,  judgment  must  be  for  the  defendant.  The  question  is, 
whether  sufficient  appears  iu  this  case  to  charge  the  defendant.  Now  he  milst 
be  charged  upon  the  custom  of  the  realm,  sh  usually  carrying  for  hire,  or  else 
by  his  express  undertaking.  As  to  the  custom  of  the  realm,  it  is  not  now  nec- 
essary it  should  be  set  out  in  the  declaration,  though  all  the  old  entries  are  so, 
but  that  being  reckoned  part  of  the  common  law,  is  not  therefore  necessary  to 
be  alleged;  but  yet  the  plaintiifmust  prove  a  sufficient  case  within  the  custom, 
»  and  upon  all  general  verdicts  the  court  will  take  such  a  case  to  have  been  prov- 

ed; but  this  being  a  special  verdict,  we  are  only  to  take  the  case  to  be  as  it  is 
found ;  and  I  think  the  case  now  found  is  not  within  the  custom ;  for  it  is  not  found 
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to  be  a  ship  usually  carrying  for  hire,  nor  that  it  was  employed  in  this  case  to 
carry  according  to  custom.  In  the  case  of  Coggs  and  Barnard,  1  SaUc.  26. 
the  great  doubt  was,  whether  some  consideration  should  not  have  been  laid; 
and  the  court  held,  that  the  defendant  having  undertaken,  he  waH  answerable 
for  the  misibasance,  but  that  was  by  reason  of  the  personal  undertaking,  and 
it  would  have  been  an  action  to  charge  the  master  for  his  servant.  Nothing 
appears  here  of  any  personal  undertaking  in  the  owner,  but  only  an  undertak- 
ing of  the  servant,  which  can  only  charge  the  owner  bv  the  custom,  and  as  to 
the  case  of  Brandon  and  Peacock,  (cited  Ca.  Temp.  Hard.  p.  86,)  that  was  a 
general  verdict;  so  that  the  court  was  bound  to  take  a  sufficient  case  to^have  ap- 
peared befbre^the  jury.  This  is  no  reason  why  these  cases  should  be  carried  any 
further  than  they  have  been  already .  So  1  think  defendant  must  have  judgment. 

{j}    fVharfinfrer. 
1.  Mivi.vo  V.  Todd.  T.T,  1815.  K.B.  1  Stark  N.  P.  C.  72;  S.  C.  4  Camp.  225.  And  it  haa 

Action  against  the  defendants,  as  wharfingers,  to  recover  the  value  of  goods  '^•f"  ^^^^ 
destroyed  on  defendant's  premises  by  fire«     The  question  was,  whether  the  de-  ^* 
fendants,  whose  duty  it  was  to  convey  the  goods  from  the  wharf  in  their  own    r  149  i 
lighters  to  the  vessel  in  the  river,  were  liable  for  the  loss      Lord  Ellenbor-    ^  * 

ough  was  of  opinion  that  the  liability  of  a  wharfinger,  while  he  has  possession  p^fj^j^^^l^ 
of  the  goods;  was  similar  to  that  of  a  carrier.  of  tia>e; 

2.  Ross  V.  JoHNsov  AND  Dawson.  H.  T.  1772.  K.  B.  5  Burr.  2825.        that  wharf 

Ix)rd  Mansfield,  in  this  ca<«e,  said — it  is  impossible  to  make  a  distinction  be-  i;>gera  aro 
tween  a  wharfinger  and  a  common  carrier. '  They  both  receive  the  goods  up-  "^*^'®  ■* 
on  a  contract.     Every  case  against  a  carrier  is  like  the  same  case   against  a  riera^*'"^*' 
wharfinger.  And 'are  on 

S.  Mavixo  v.  Todd.  T.  T.  18 15.  K.  B.  1  Stark.  N.  P.  C,  72.  S.  C.  4  Campb.  the  one 

N.  P.  C.  225.  hand,  sob- 

This  was  an  action  against  a  wharfinger  for  loss  of  goods,  as  stated  su-  J^'  to  the 
pra,  p.  141.     During  the  trial  a  notice  limiting  his  responsibility  was  given  in  ^^|||?  ^^  . 
evidence,  the  object  of  which  the  judge  upheld,  and  said — ^The  plaintiffmust  qq  tbeoth 
be  nonsuited.     Fire  is  such  a  terrible  calamity,  that  it  is  reasonable  the  mere  er,  entitled 
depository  of  goods  should  be  enabled  to  guard  against  it,  and  to  throw  the  risk  to  the  same 
entirely  upon  the  owners.     See  5  £sp.  41.  privilegea 

iB)  Of  the  delivery  op  thk  000ns.  "  common 

1.  In  a  former  part  of  this  title,  when  considering  the  delivery  of  goods  to  a  general, 
carrier  by  land,  the  rules  which  govern  the  law  on  this  subject,  and  which  es-Tho  rales 
tablish  the  various  principles  collaterally  connected  with  this   divisron,  were  applicable 
fully  stated.     It  will  be,  therefore,  unnecessary  to  advert  again  10  the  di.  erent  ^^  ^he  deliv 
cases  which  have  been  decided,  as  the  delivery  of  goods  to  carriers  by  water  ^""^^^Kood* 
is  guided  by  the  same  doctrines  as  were  there  expounded.      (Tpon  reference  carriera'bv^ 
to  that  part  of  the  work,  it  will  be  seen  what  has  been  considered  a  sufficient  water  have 
delivery  to  the  carrier.     1st.    As  respects  the  mode  of  delivery  ;  on<e,  p.  66.  been  alrea 
2d.  As  respects  the  state  of  the  goods  when  delivered  ;  onf«,  p.  69  ;  and  what  dy  fully  dia 
the  eflTect  of  the  delivery  is  :  1st  As  respects  the  right  of  the  carrier;  an/€,  ^""«*»  ^l"*. 
p.  70.     2d.  As  respects  the  right  of  the  consignor  and  consignee,  both  consid-  SJJ^^^j'y  * 
ered  generally ;  arUe  p.  7 1 ;  and  with  refei-ence  to  the  Statute  of  Frauds,  see  in^  ,0  \;J^^ 
po9tj  tit.  Stat,  of  Frauds.  and  landcar 

2    Cobban  v  Downe.  T.  T.  1803.  K.  B.  5  Esp.  N.  P.  C.  41.  riera  in  thia 

Action  against  a  wharfinger  for  the  loss  of  a  truss  which  was  to  be  forwarded  Jo»pect. 
coastwise.     The  usage  of  the  wharf,  which  was  in  London,  appeared  to  be,  j^*^^*^^^  *' 
to  deliver  the  goods  on  the  wharf  to  the  mate  of  the  ship  by  which  they  were  to  ^^re  neceaa 
be  carried.     Lord  EUenborough  said     The  duty  of  a  wharfinger  is  to  be  mea-ary  tonotice 
sored  by  the  usage  and  practice  of  others  in  similar  situations,  or  his  known  the  case  of 
and  professed  liability.     The  defendant  has  proved,  that  by  established  usage,  Cobban  v. 
the  goods  are  delivered  by  the  wharfinger  to  the  mate  and  crew  of  the  vessel  JJ^we  Uwaa 
which  i0  to  carry  them,  from  which  time,  it  has  been  considered,  that  their  re-  j^^jj^  ^^^^ 
sponsibility  is  at  an  end;  but  the  delivery  must  be  to  an  ofilcer,  or  person  ac- ^heregoods 
credited  on  board  the  ship;  it  cannot  be  to  the  crew  at  random;  but  the  mate  are  neat  to  a 
is  such  a  recognized  officer  on  board  the  ship,  that  delivery  to  him  is  a  good  whaifinger 
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[  143  ]  delirerjy  and  the'responflibilHy  of  the  ship  attaches,  if  the  jorr  beliete  that  the 
in  LoodoD,  mate  received  the  goods,  as  stated  by  the  defeodaatN  whoeaaes;  and  if  thej 
to  be  Mot  y^.^j.^  0Q(^  delivered  to  the  mate,  their  being  lost  on  the  wharf  cannot  affect 
^T"^^*  the  wharfinger.— Verdict  for  defendant, 
him  dTlivL  ^d  to,  and  received  hj  the  mate  of  the  ship,  it  wiO  be  a  good  ddivery  to  chaige  tbeshqp- 

owner,  thongh  the  goods  were  lost  before  actaallj  placed  on  board.* 
p  .  (C)  Of  their  DirriBs  and  i.!ABiLiTiE8."f     (a)  Cfdirtd  Uabiliiies. 

wateTmoat  *•'•  Previous  to  the  commtncemeni  cf  their  journey. 

in  all  eaaea  Carriers  being,  as  has  been  shown,  ante,  p.  80.  servants  of  the  public;  thej 
relhUn  from  are,  from  the  very  nature  of  their  occupation,  equally  bound,  with  carriers  by 
fefoaing  to  land,  to  undertake  the  care  of  goods  brought  to  them  to  be  deposited  under 
^^J  ^  their  care  and  protection,  until  they  arrive  at  their  place  of  destination.  And, 
^■irt  sail  amongst  other  things,  it  seems  that  they  must  sail  at  or  about  the  appointed 
within  a  rea  time,  or  in  a  reasonable  time  after  the  goods  are  dipped, 
sonabletime  2d.  Subsequent  to  the  cammenccmfni  of  (heir  jcunuy. 

Andobserre  i.    Cf  their  obligatwn  to  carry  stffely.     {a  \)  Lt  gineral.X 

the  same  |^  In  all  cases  of  losses  of  goods  entrusted  to  the  care  of  those  who,  it  has 
rrioff^tlM '  been  seen,  come  under  the  denomination  of  common  carriers,  by  water; 
goo^asearante,  p.  138.  whether  such  losses  are  occasioned  by  robbery,  ante,  p. 
rierabylancl  86;  or  fir«>,  ante,  p.  87;  or  in  the  case  of  a  loss  or  damage  happening  by 
For,  as  a  any  accidental  cause  whatever,  however  impossible  it  may  be  for  human  sight 
general  nd^^  guard  against  it;  ante,  p.  86.  these  parties  will  be  liable  to  make  good  any 
ble^fo/%n^^^^^  damage  (not  excepted  by  act  of  parliament, ^  sustained,  unless  it  happen 
es  by  robbe  ^Y  ^^®  ^^^  of  Crod,  or  of  the  king's  enemies;  or,  -as  will  be  hereafter  seen)  oth- 
Tj,  6re,  or  er  accident  expressly  e>tcepted  by  the  bill  oflading  or  by  notice  of  advertise- 
any  other  ment,  or  there  be  some  other  evidence  of  an  express  or  more  limited  contract; 
^'"®»  "^    or  by  any  mode  which  may  indicate  the  intention  of  the  party  not  to  risk  the 

e  h  D    ^^^^^  extent  of  the  general  common  law  obligation, 
oea  bv  tne  '^^^  of  God,  or  of  the  king's  enemies,  or  theexteot  of  their  liability  be  limited   by  any  of 
^      ^         means    hereafter   mentioned;  or   if  in  the  case  of  owners  or  masters  of  vessels  restrained 

by  parliamentary  enactments. 
Wh  ther  Although  a  common  carrier  by  water's  responsibility  is  partly  governed 

tbe  breach  ^7  principles  of  public  policy,  the  courts  have  always  recognized  the  existence 
of  contract  of  a  contract;  ante,  p.  83.  He  is  therefore  liable  either  in  case  of  an  express 
be  express  or  implied  breach  of  contract;  such  as  not  providing  proper  vessels  for  the 


or  ^j^P^i^*  goods;  ante,  p  81;  et  vide,  Abbott  on  Shipping,  231.  4th  edit.;  but  it  will  only 
M*^  c^  ed*  requisite  to  provide  such  as  would,  without  any  extraordinary  accident , 
S*jl,e"gnf  perform  the  voyage;  ante,  p.  84.  And  it  is  sulTicient  if  the  vessel  be  so  at  the 
ficiency  of  time  of  her  sailing.  See  Doug.  733;  Park  on  Ins.  333;  see  aho  I  Dow.  336; 
the  vessel ;  S  Dow,  23. 
L  144  ]   3.  Dale  v.  Hall.  M.  T.  1750.  K.  B.  1  Wils.  281;  1  Salk   18;  1  Vent.  190. 

238.  S.  P  Davidson  v.  Gwynne.  12  East.  381. 
Even  tho  This  was  an  action  against  a  common  carrier  by  water,  charging  the  defen- 
be  craateS^  dant  with  negligence.  It  was  holden  to  be  no  defence  that  the  ship  was  tight 
by  rata  fna^^®°  *^®  goods  were  placed  on  board,  but  that  a  rat,  by  gnawing  out  the  oak- 
wing  tbe  um,  had  made  a  small  hole,  through  which  the  water  gushed  on  the  ground 
eakon.  that  whatever  was  not  excused  by  law  was  to  be  deemed  a  negligence  in  the 
carrier,  and  that  he  was  answerable  in  all  events,  except  where  the  goods  were 
damaged  by  the  act  of  God  or  the  king's  enemies.    See  Abb.  on  Shipping,  ^55. 

{h  1)   When  it  terminates;  vide  an'e,  p.  87. 
(c  1)  How  limited. 
?**J^**^  {o2)  By  special  acceptance. 

8t^r^b|.  '*  t?*  ^^^  ^•/?J!®  stated,  ante,  p.  92.  that  a  common  carrier  by  land  may 


ftpportatnina  to  the  conTeyance  of  passengers  in 
merchant  ships,  see  4  G.  4.  c.  Uii,  f       "» 

t  The  express  contracts  which  ship  ownen  enter  into  as  common  carriers  of  goods,  and 
Ibe  varions  dnties  which  they  are  held  bonnd  to  perform  in  compliance  with  the  commer- 
cinl  codes  »(  his  and  other  nations,  will  be  examined  ander  the  sabseqnent  titles  of  Char- 
tor  party;  Lading,  Bills  of;  and  Ship  and  Shipping- 


•  ^  • 


•  • 


•  • 


•       • 
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case  of  carriers  by  water  this  is  often  done  with  more  latitude,  and  with  greater 
fadlitj  than  in  the  former  case,  and  more  frequently  happens,  as  bills  of  lading 
are  in  general  entered  into  by  the  agent  of  the  owners  of  the  ships  conveying 
merchandize  hrom  one  port  to  another,  in  which  they  have  an  opportunity  of 
absoWtng  themselves  from  those  extraordinary  hazards  or  casualties  of  which 
prudence  may  suggest  the  impropriety  of  risking  the  occurrence.  Formerly, 
thecmly  exception  contained  in  bills  of  lading  was  against  the  perils  of  the  sea;* 
but  in  late  times,  captains  and  ship  owners  have  more  wisely  and  properly  ex- 
tended the  exception  to  the  acts  of  God  or  the  king's  enemies,  fire  and  all  oth- 
er dangers  and  accidents  of  the  seas,  rivers,  ajid  navigation.'!* 

(6  2)  By  public  noticea.  [  145  ] 

Peel  v.  Price.  T.  T    1815.  C.  P.  4  Campb,  N.  P.  C.  243. 
Per  Gibbs,  C  J.     When  a  card  has  been  published,  advertising  a  ship  for  a  ^^  .public 
specific  voyage,  if  that  be  altered,  I  am  of  opinion  that  the  owners  are  bound  '^^^^^^ 
to  give  particular  notice  of  the  aheration  to  all  persons  who  afterwards  ship 
goods  on  board  the  vessel,  and  that  they  are  otherwise  answerable  for  the  loss 
wfaicb  they  sustain  by  supposing  that  the  destination  of  the  vessel  remains  un- 
altered; see  the  cases  applicable  to  public  notices,  in  general,  abridged  ariiey 
p.  94.&C.  &c. 

^Upon  the  general  exception  of  perils  of  the  sea,  it  was  determined  in  the  caaeofPickef' 
in^  V  Barclay  (2  Rol  Abr  248.  pi.  10  Sty.  182.)  where  the  ship  had  been  overpowered  and 
plundered  on  tbe  high  seas  by  pirates,  that  the  owners  were  not  answerable  for  the  loss  of 

foods  under  sneh  circumstances;  see  Comb.  56;  and  I  Vent  190.     In  the  case  of  Bever  v. 
'ooilinaon,  (Abbott,  268,)  which  came  before  the   Coort  of  King's  Bench,   sod   which 
was  an  action  brooght  to  recover  the  value  of  goods,  for  which  the  master  bad  signed  a  bill 
of  lading,  containing  an  exception  only  of  the  perils  of  the  sea,  althoogh  made  during  the 
time  of  war,  and  wnich  goods  were  lost  in  consequence  of  the  ship  beirg  designedly  struck 
by  the  vessel  of  an  enemy ;  it  was  doubted  by  the  coijirt,  whether  a  loss  so  occasioned  was 
within  the  meaning  of  this  exception ;  bot  it  is  said  that  the  cause  never  proceeded  to  a  fi- 
nal jodgment.     So  in  the  caseor  Buller  v.  Fisher,  (Abbott,  268,  and  8£sp.  67,)  where  it 
appeared  that  the  ship  in  which  the  goods  were  conveyed,  was  mn  down  in  daylight,  and 
not  in  a  tempest,  by  one  of  two  other  ships  that  were  sailing  in  an  opposite  direction  to  her, 
both  of  which  kept  to  windward,  as  did  also  the  defendant's  ship,  but   it  was  a  matter  of  so 
maeh  doubt  whether  the  master  of  the  defendant's  ship  ought  to  have  nnderstood  the  course 
which  the  other  would  pursue,  and  have  borne  leeward  (o  avoid  them ;  and  no  blame  was 
considered  to  be  imputable  to  him  for  not  having  done  so,  nor  was  any  faolt  attributable  to 
the  persons  who  had  the  conduct  of  either  of  the  other  ships;  the  loss  was   holden  to  fall 
within  the  meaning  of  this  exception,  and  to  have  happened  by  a  peril  of  the  sea.     And 
where  a  ship  is  ran  down  by  another,  not  through  design,  bot  negligence,  the  loss  is  a  per- 
il of  the  seas;  4  Taunt  126.    So  where  a  loss  arises  from  the  men  belonging  to  her  being 
sent  on  shore,  and  impressed;  2  N.  R  386.     So  a  damage  by  the  vessel   being  taken  in 
tow  or  by  bearing  op  to  a  king's  ship  under  signal  under  an  unauthorised  command,  is  a 
peril  of  the  sea,  see  2  Campb.  850,  1  Stark.  157.  Bot  a  loss  by  bearing  down  on  a  beach, 
within  the  tidewaj,  to  repair,  and  being  damaged,  is  not,  8 Taunt.  227;  nor  a  destraction 
of  the  veswl  by  worms  at  sea;  1  Esp.  445;  nor  loss  bappeniog  by  mistake  of  the  captain; 
Park,  88.     But  in  the  case  of  Smith  ▼.  Shepherd  (Abbjott,  268,)  the  Court  went  so.  far  as 
to  detonmne  that  accidents  arising  from  robbery,  leakage,  fire,  or  from  a  ship  accidentally 
driving  against  a  bank  at  the  entrance  of  a  harboor,  did  not  fall  within  the  terms  of  such  ex- 
ception. (The  decision  of  this  last  case  occasioned  considerable  alarm  amongst  ship  ownen, 
and  thej  accordingly  altered  the  form  of  their  bills  of  ladiis  from  the  original  exceptions  of 
*'  daogen  of  the  sea,"  to  the  exception  *'  of  all  and  every  other  dangers  and  accidents  of  the 
■eas,  riven,  and  navigations,  of  whatever  natare  and  kind  soever.")  So  it  is  said  that  every 
Urn  proceeding  directlj  from  natural  caoses  is  not  to  be  considered  as  happening  by  aperil  of 
the  eea;  (Abb,  265.)     If  a  ship  perish  in  consequence  of  striking  against  a  rock  or  shallow, 
the  circumstances  under  which  the  event  takes  place  must  be  ascertained,  in  order  to  decide 
whether  it  happened  by  a  peril  of  the  sea,  or  by  the  fault  of  the  master.     On   the  other 
hand,  if  a  ship  is  forced  open  such  a  rook  or  shallow  by  'adverse  winds  or  tempest,  or  if 
the  shallow  was  occasioned  by  a  sadden  and  recent  collection  of  sand  in  a  place  where 
ships  could  before  sail  in  safety,  the  loss  is  to  be  attributed  to  the  act  of  God,  or  the  perils 
of  the  sea.     See  these  oases  abridged,  post,  tit.  Charterparty. 

t  Under  these  circumstances,  those  carriers  who  enter  into  such  special  contracts  on^ht 
to  understand,  and  consider  the  meaning  and  effect  of  the  hill  of  lading  before  they  sign 
it,  and  paiticularly  any  written  words  which  may  be  introduced  by  the  merchant  as  an  ad- 
ditwn  to,  or  alteration  of,  the  printed  form;  for  though  the  printed  as  well  as  the  written 
stipolati  -  -    -  -  .  •     '  '-     ^   •  •  " 

and 


dspioeed 

it.  Ladings  "bHl  of. 
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'And  not  on  (c  2)  By  *UtduU»*^ 

\j  haye  the  ].  By  6  CS«o.  4.  c.  1^.  s.  53.  it  is  enacted,  thai  no  owner  or  maafer  of  mny 
legUlatare  ^^  ^  vessel  shall  be  answerable  for  any  loss  or  damage  which  shall  happen  to 
'f'm'^  1  ^°y  person  whatsoever,  from  or  by  reason  or  means  of  no  licensed  pilot  being 
I  liability  ^°  board  of  any  such  ship  or  vessel,  or  of  no  duly  qualified  pilot  being  on 
of^ownere  board  thereof,  unless  it  shall  be  proved,  that  the  want  of  such  licensed  or  of 
and  mna  such  duly  qualified  pilot,  respectively,  shall  have  arisen  from  any  refusal  to 
ten  of  ves  take  such  licensed  or  qualified  pilot  on  board,  or  from  the  wilful  neglect  of  the 
seb  by  the  master  of  such  ship  or  vessel  in  not  heaving  to,  or  using  all  practicable  means 
Pilot  Act;  ^QQgigtent  with  her  safety,  for  the  purpoc|e  of  takinc  on  board  thereof  any  pi- 
lot who  shall  be  ready,  and  ofifer  to  take  charse  of  the  same.  Provided  by 
sect.  54.  that  nothing  in  this  act  contained  shall  extend,  or  be  construed  to  ex- 
tend, to  make  the  owner  of  any  ship  or  vessel  liable,  in  any  such  case,  for  any 
B  t  b  th  ^^^  ^^  damage  beyond  the  value  of  such  ship  or  vessel,  and  her  appurtenances, 
Stat.  7  Geo  ^^'^  ^^  freight  due,  or  to  grow  due  for  and  during  the  voyage  wherein  such 
2.  the  own  loss  or  damage  may  happen  or  arise.  And  sect.  55,  declares,  that  no  owner 
en  are  de  qr  master  oTany  ship  or  vessel  shall  be  answerable  for  any  loss  or  damage 
clared  to  which  shall  happen  to  any  person  whomsoever,  irom,  or  by  reason  or  means 
^'hi'"^?^''  of  any  neglect,  default.,  incompetency,  or  incapacity  of  any  licensed  pilot,  ac- 
more  than  ^^  ^  ^^®  charge  of  any  snch  ship  or  vessel,  under  or  in  pursuance  of  any  of  the 
the  valn^  provisions  of  this  act,  where  and  so  long  as  such  pilot  shall  be  duly  qualified 
of  the  ship  to  have  the  charge  of  such  ship  or  vessel,  or  where  and  so  long  as  no  duly  qua- 
and  freight,  Hfied  pilot  shall  have  offered  to  take  charge  thereof. 

in  anj  caae  t^.  By  Stat.  7.  Geo.  2.  c.  15.  s.  1.  it  is  enacted,  that  the  owners  of  vessels 
■^  from"  ^^^^  ^^^  ^  liable  for  any  loss  or  daniage  by  reason  of  any  embezzlement,  se« 
the  fraod,  creting,  or  making  away  with  ^by  the  master  or  mariners,^  of  any  goods  ship- 
embezzle  ped  on  board  any  vessel,  or  for  any  act,  matter,  or  thing,  damage,  or  forfeiture, 
meat,  or  done,  occasioned,  or  incurred  by  the  master  or  mariners,  or  any  of  them,  wilh- 
ireachery  ^yt  the  privity  and  knowledge  of  the  owners,  farther  than  the  value  of  the  ves- 
ot  the  mas  ^^^  ^-^^^  ^Yiq  appurtenances,  and  freight  for  the  voyage  wherein  the  embezzle-* 
nera  meiit,  &c.  shall  be  made 

3.  SxrrTos  v,  Mitchell.  M  T.  1785.  K.  B,  1  T.  R.  18. 
Within  Action  against  ship-owner,  to  recover  value  of  property  intrusted  to  his  care, 

which,  it  and  taken  during  the  night,  by  force,  by  a  number  of  n-esh-water  pirates,  as 
[  147  1  the  vessel  lay  at  anchor  in  the  Thames.  Defendant  feUed  on  7  Greo.  3.  prov- 
has  been  iog  that  one  of  the  mariners  was  accessary  to  the  robbery  by  giving  intelli- 
holden,  a  gence,  and  that  he  afterwards  shared  the  spoil.  The  Court  thought  that  the 
be'A  comes  ^^®  ^^^  within  the  act,  and,  consequently,  that  defendant  was  not  liable  be- 
in  which     yond  the  value  of  the  vessel  and  freight. 

one  of  the  4.  The  26  Greo.  3.  c  86.  s.  1.  has  confined  the  liability,  of  the  owners  of  ves-. 
marinera  is  seb  for  any  loss  or  damage  by  reason  of  any  robbery,  embezzlement,  ^rc., 
concerned,  i^thout  the  privity  of  the  owners,  to  the  value  of  the  vessel  and  freight,  al" 
inteflkence  '^^^nT^  '^  master  and  mariners  are  not  concerned  tn,  or  privy  to,  such  robbery ^ 
and  after  embezxlementy  &c.  The  3d  section  exempts  owners  of  vessels  entirely  froco 
wards  shar  answering  for  any  loss  by  fire.  And  by  -he  3d  section,  the  owners  of  vessels 
ing  the  «  li  may,  %i  first  sight,  appear  extraordinary,  flrom  the  similarity  and  nature  of  the  em- 

•poU.  ployment  of  carriers  by  water,  when  compared  with  carriers  by  Jand,  and  the  conseqveat 

liability,  that  from  regard  to  pabiic  convenience  and  necessity,  they  would  have  otherwise 
inoarred  in  case  of  any  loss  of  the  property  of  others  in  their  possession,  whether  ooca^ 
sioned  by  one  caase  or  another,  the  legislature  should  have  spedfieally  intei^ered  to  relieve 
the  former  from  the  degree  and  extent  of  responsibility  tha^  attaches  to  the  latter;  bat  up- 
on an  examination  of  the  risks  carriers  by  water  ran,  and  the  snperior  collateral  rights 
and  privileges  which  carriers  by  land  in  some  cases  enjoy,  by  the  exereise  of  which  they 
may  protect  themselves  against  any  abeolnte  loss,  this  parliamentary  interference  may  be 
sabstantially  justified.  In  the  first  place,  their  particalar  situation  afibrds  greater  facility 
for  treachery  and  fraud,  in  the  persons  they  necessarily  employ;  and,  2dly,  they  have  no 
remedy  against  the  acts  of  pirates,  &c.  as  land  carriers  have  against  robbers— by  an  ac- 
tion against  the  hundred.  Besides,  the  legislature,  in  thus  limiting  their  responsibility, 
hav )  proceeded  on  the  same  policy  as  dictated  the  first  introduction  of  the  navigation  acts, 
to  eaoourage  the  vesting  of  capital  in  shipping,  by  rwtrieting  the  responsibility  of  ship 
owaen  to  the  amount  of  the  capital  embaiiied. 


CARRIERS  BY  W ATER— Cy  their  Duliea  and  UabaUiea  las 

shail  not  be  liable  to  answer  for  any  loss  happening  to  any  gold,  silver,  dia*  And  by  tbe 
inonds,  watches,  jewels,  or  precious  stones,  by  reason  of  any  robbery,  embez-  ^^  ^^'  .'- 
ziementy  making  away  with,  or  secreting  thereof,  unless  the  owner  or  shipper,  f  *  ^\  ** 
at  the  time  of  shipping,  insert  in  his  bill  of  lading,  or  otherwise  declare  in  wri-  b?^  tonfin 
ting  to  the  master  or  owner  of  the  vessel,  the  nature,  value,  and  quality  of  ed  the  own 
sQch  gold,  &a      The  4th  section  .directs  the  mode  of  proceeding,  in  equity,  er'a  liabili 
ibr  a  discovery  of  the  losses,  and  apportionment  of  the  value  of  th6  vessel  and  ^7*  in.sacb 
anxrant  of  freight,  provided  that  such  value  and  freight  are  not  sufficient  toJJ^"*/* 
make  the  freighter  or  proprietor  full  compensation,  so  that  these  parties  shonid  {J*  Vol^? 
receive  satisfiiction  in  averaga  aod  freight, 

5.  The  last  ad  diminishing  the  liability  of  ship-owners  is  the  &S  Geo.  3.  c.  even  al 
159,    This  statute  was  passed  to  amend  the  7  Geo.  S.  c.  15.  and  the  26  Greo.  though  the 
3.  c.  86,  and  further  to  hmtt  the  responsibility  of  ship-owners  in  certain  cases,  '"f?'^    . 
and  more  especially  for  the  acts  of  their  servants.     TTie  several  provisions  of  ^^^^ 
thid  statute  enact,  in  substance,  1st,  that  owners,  and  part  owners  of  ships,  no/ |»rtvy 
shall  not  be  liable  to  make  good  any  loss,  or  damage  to  any  goods  or  merchan-  to  the  rob 
dise  laden  on  board  their  ships,  beyond  the  vaUie  of  the  vessel  and  freight,  bery.  They 
provided  such  damage  should  be  occasioned  without  their  fault  or  privity.  By  ^hoexempt 
the  next  section  there  is  a  legislative  exposition  of  what  is  to  be  considered  as  *      .  ^'^'P 
freight,  which  the  previous  statutes  had  left  in  general  and  loose  terms.     The^^J^*^^,!^ 
value  of  the  carriage  of  goods  and  merchandise  though  belonging  to  owners  conferoiher 
and  pari  owners,  is  to  be  considered  within  the  meaning  of  the  term  freight,  privileges; 
and  also  the  hire  of  the  vessel  due,  or  to  grow  due,  by  virtue  of  any  contract,    [  148  ] 
whether  on  behalf  of  his  majesty,  or  of  any  person  or  persons,  or  any  body  Which  are 
politic  or  corporate.     The  act  then  provides  for  separate  losses.  The  act  next"^^^'  ^dl!!h' 
proceeds  to  except  the  owners  of  lighters,  barges,  boats,  4rc.  employed  in  in-  Se^MGeo"^. 
land  navigation,  and  ships  and  vessels  not  duly  registered.  8.  which 

6.  W1LS027  V.  Dickson  and  others.   M.  T.  1818  K.  B.  3  B.  &  A.  2.        sutate  also 

This  was  a  special  action  on  the  case  brought  by  the  plaintifi  against  the  gi^^  the 

defendants  as  joint  owners  of  a  sihip,  on  account  of  the  loss  of  certain  goods  ^^?  P^ . 

therein  laden,  belonging  to  the  plaintiflT.     The  nature  of  the  loss  was  the  im*  ^f  cases  to 

proper  sale  by  one  of  the  defendants,  the  captain  and  part  owner  of  those  paitownen 

goods  in  the  course  of  the  voyage.     The  cause  was  referred,  and  the  arbitra-  as  owneis 

lor  by  his  award  submitted  for  the  consideration  of  the  Court  three  questions  themselves 

which  arise  upon  the  53  Geo.  3.  c.  159.  1st,  Whether,  inasmuch  as  the  mas- P'^^^'^^^J^  *^ 

ter  of  the  ship  was  in  this  instance  a  part  owner,  the  case  was  within  the  words  ^^''  t'vt 

of  the  statute  vide  supra,  p.  147.     The  next  question  that  arose,  was,  admit- ^^  priTity 

ting  the  case  to  be  within  the  statute,  at  what  period  the  value  of  the  ship  was  in  the  owa 

to  be  taken;  whether  at  the  time  the  cargo  being  put  on  board,  or  at  the  time  er  or  part 

the  cause  of  action  arose;  viz.  at  the  time  of  the  loss;  and  3dly,  whether  ii|OwnerB.t 

calculating  the  value  of  freight  due,  or  to  grow  due,  money  actually  paid  in 

-advance  was  to  be  included.     Upon  these  points  coming  on  to  be  argued  ^®"i^n*^*^l, 

fore  tjie  Court,  it  was  contended  for  the  plaintiff,  that  as  far  as  respected  the  case  against 

rights  of  third  persons,  the  ownership  was  entire,  and  the  loss  having  been  oc-sevend 

casioned  by  the  act,  and  with  the  privity  of  one,  must  be  taken  to  have  been  joint  own 

by  the  act  and  with  the  privity  of  all;  and  in  that  case  the  defendants  did  not  «n,  one  of 

come  within  the  protection  of  the  act;  that  supposing,  however,  that  the  case  ^}^^^^  ^"* 

was  within  the  statute,-and  that  the  owners  were  answerable  only  fpr  the  value  ^^1^^^  ],« 

of  the  ship  and  freight;  that  value  must  be  taken  at  the  time  of  the  sh^ment,  and  whose  fiivlt 

not  of  the  loss;  as  it  was  the  former  value  only,  which  the  shipper  looked  to,  the  loss  had 

and  trusted  a.4  the  fund  to  indemnify  him  against  loss;  and  that  as  to  the  third  arisen,  the 

\  Conrt  held 

*  It  would  seem,  that  it  has  been  considered,  that  the  owners  of  a  gabbert  navigating  ^^^^^  ^^ 

the  Clyde,  wonid  be  liable  within  this  statute,  in  case  of  loss  by  fire  occasioned  by'a  vio-  ^^^  ^^^ 
htioa  or  the  regulations  of  the  Port  of  Greenock,  prohihitiog  the   kindling  fires  on  board  gtrnction  of 
say  ▼easel  within  the  limits  of  that  harbonr,  the  above  statute  only  relating  to  ships  and  53  q^^^  3^ 
vesseUioocnpiedinsea  voyages;  Hunter  V.   Gowen,  T   Bligh   679.     Suioe  the  passing  of  ^  159  ,, 
tlM  53  Geo.  S.  vide  eunrot  no  doubt  can  exist  with  reference  to  this  question.  |    founded 

t  None  of  theeeacts  anect  the  liability  of  masters  and  manners,  notwithstanding  such  mas-  ^»f  q^^ 
ter  or  mariner  may  be  an  owner,  or  part  owner;  see  7  Geo.  2.  e.  16.  s.  4;  26  Geo.  8.  c.  2,  c.  16% 
16.  e.  B\  68  Geo.  8,c.  169.  0.  4. 
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•^wu,  that  if  point,  it  was  clear  that  the  words  "  freight  due,  or  to  grow  due/'  must  meao 
a  lole  own  the  freight  earned  during  the  voyage^  The  Court  gave  judgment  upon  the 
Md^thT*^'  several  points  as  follows. 

faolc  or  pri      ^^'  '^^^  object  of  the  legislature  in  passing  the  53  Geo.  d.  c   \S9,  -was  to 
▼ity  be  in  assimilate  the  law  of  England  to  that  which  had  long  been  the  law  of  other 
him,  hewill  commercial  countries;  and  the  great  principle  was,  to  limit  the  responsibility 
beezeloded  of  the  several  part  owners^o  the  amount  of  their  respective  capitals  embark- 
from  tba      ^^  |q  ^|^^  g|^|p.  f^^  although  it  is  said,  that  the  object  of  the  act  was  to  protect 
oftlM  sut  ^^^  owners  asainstthe  acts  of  their  servants,  aiul  not  against  their  own  acts; 
nte,  bat      ^^^^  ^^^  is  a  Toss  occasioned  by  one  of  several  partners,  and  that  therefore  the 
where  eeve  whole  are  liable;  such  argument  proceeds  upon  this  erroneous  supposition,  and 
ral  ownere  which  was  the  very  object  of  the  act  to  guard  against,  by  confirming,  if  possi- 
are  raed,     ble,  that  which  had  been  long  the  general  law  of  Europe;  that  part  owners, 
be'the'&'lt  ^^^"S^  jointly  liable  to  the  persons  with  whom  they  contract,  on  account  of  the 
•r  privity    ^^Pj  7®^  in  many  respects  stand  in  a  difierent  situation  from  that  of  partners; 
•f  eaeh.      and  for  this  aihongst  other  reasons,  that  the  owners  of  a  ship  cannot,  like  part* 
ners  in  general,  select  with  whom  they  will  be  in  partnership;  each  having  an 
influence  in  proportion  to  the  quantity  of  his  interest;  a  smaller  proprietor  may 
be,  therefore,  outvoted  by  the  larger,  who  may  even  appoint  himself.     This 
appears  to  be  the  true  construction  of  this  statute,  not  only  from  an  examina- 
tion of  those  enactments  in  pari  mo/crta,  for  the  words  introduced  into  the  53 
[^  149  ]-  Greo.  3.  '^  part  owner  or  owners,"  and  which  were  not  inserted  in  the  previ- 
ous statute  of  7  Geo.  2.  c.  15.  evidence  an  anxiety  on  the  part  of  the  legisla- 
ture to  explain  the  words  ''  owner  or  owners,"  used  in  the  7  Greo.  2.  c.  15. 
and  to  give  a  protection  to  pari  owners,  which  might  not  have  been  given  un- 
der the  general  words  oitner  or  owners-^  but  also  from  the  fourth  section  of  the 
very  act  itself,  which  expressly  provides  in  the  case  of  a  master  or  mariner  be- 
ing part  owner,  that  his  responsibility  as  master  or  mariner  shall,  notwithstand- 
ing that  circumstance,  continue.     The  defendants,  arc  not,  therefore,  liable 
beyond  the  ship  and  freight . 
t' nder  this     ^dly.     Having  decided  that  this  is  a  case  within  the  act,  we  come  to  the  se- 
b^^  ^^h^A  ^^^^  point,  and  upon  that  we  are  also  of  opinion  against  the  plaintiff.     The 
c'^e?  tba  ^^'"®  ^^^  ^^  taken  at  the  time  of  the  loss,  and  not  of  the  shipment.     The 
the  valae  of^'^'^^  ^^^y  ''  further  than  the  value  of  his  or  their  ship  or  vessel,  or  the  freight 
the  ship  is  due,  or  to  grow  due,  during  the  voyage  which  may  be  in  prosecution,  or  coo- 
tobe  calcD  traded  for  at  the  time  of  such  loss  or  damage."     it  has  been  argued,  that  the 
lated  at  the  words,  "  at  the  time  of  loss  or  damage,"  refer  to  the  whole  antecedent  words, 
lo™  and     "^*  ^^y  ^^  ^^^  freight  due,  or  to  grow  due,  but  also  to  the  words,  "  their  ship 
not  at  the  ®*'  vessel."     It  seems  to  us,  however,  that  they  npply  to  the  words,  *'  the  voy- 
time  of  the  ag^)  which  connexion  is  evidently  intended;  for  upon  looking  at  the  7  Geo.  2. 
commence  wo  find  that  these  words  were  substituted  in  lieu  of  the  words,  "  wherein  such 
ment  of  the  embezzlement  shall  be  made,  permitted,  or  done,"  used  in  the  1st  section  o& 
voytge.      tjjg  i5jjj  chapter  of  that  act,  which  has  the  following  words,  "  the  full  amount 
of  the  freight  due,  or  to  grow  due,  for  and  during  the  voyage^  wherein  such 
embezzlement  shall  be  roade^  permitted,  or  dene,"  from  which  it  is  clear,  that 
as  in  the  statute  of  7  Geo.  2.  the  words  which  were  not  retained  in  the  statute 
of  Greo.  3, can  only  refer  to  the  term  "voyage;"  the  words  inserted  in  their 
place  must  be  similarly  explained.     But  if  we  attend  to  the  term  freight,  as 
used  in  the  act,  we  shall  be  still  further  borne  out  in  the  view  we  have  taken 
of  the  case;  for  with  resnect  to  freight,  the  legislature  contemplated  two; peri- 
ods of  time,  viz.  freight  due  at  the  time  of  the  loss;  and  freight  due  at  the  con- 
clusion of  the  voyage;  and   if  they  had  intended  that  the  value  of  the  ship 
was  to  be  taken  at  two  periods  also,  or  at  a  period  different  from  that  of  the 
loss,  they  would  have  used  words  to  express  their  intention  in  that  respect. 
The  argument  that  the  freighters  look  to  the  apparent  value  of  the  ship  at  the 
time  of  the  shipment,  as  the  fund  to  indemnify  them,  wholly  fails,  upon  consi- 
dering the  entire  clause;  for  the  statute  contemplates  not  only  the  case  of  da- 
mage to  goods  shipped  on  board,  but  also  damage  done  to  any  other  ship;  that 
argument,  therefore,  clearly  does  hot  appiv  to  the  case  contemplated  in  the  lat- 
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ter  part  of  the  clause;  yet  the  limitation  of  responsibility  is  exactly  the  same 
in  both  cases.  The  words  "  the  value  of  his  or  their  ship  or  vessel,"  must, 
consequently,  unless  there  are  some  other  words  to  control  them,  mean  the  ex- 
isting value  at  the  time  when  the  loss  takes  place.  That  is,  however,  mere 
matter  of  evidence;  and  when  the  exact  time  of  the  happening  of  the  injury 
is  uncertain,  the  plaintifl  may  launch  a  prima  Jacie  case  by  showing  the  value  [  150  ] 
at  the  tinae  of  sailing,  leaving  it  to  the  opposite  party  to  show  what  dcteriora-  And  that  in 
tion  had  taken  place.  estimating 

3d!y.      It  is  clear  that  the  words  "  freight  due,  or  to  grow  due,"  as  used  in  frejht ^oe^ 
the  act,  must  mean  the  freight  earned  during  the  voyage;  for  that  is  the  value  o,^  -^"^ 
of  the  freight  to  the  owners;  and  it  seems  to  us  that  it  ought  to  makejio^i  er-dae,  money 
ence  with  respect  to  the  owner^s  responsibility,  whether  the  freight  be  in  hisactoaliy 
own  pocket,  or  in  that  of  the  person  who  would  have  to  pay  for  it.  The  freight  P»'d  in  ad 
paid  in  anticipation  must  consequently  be  taken  into  account.  vanoe  is  ta 

{d  1 }  How  nullified,  ^^ 

(  o  2)  Bypartifa  own  acls^  vide  ante  p.  117,  &.c. 
(6  2)  By  act  oj  God^  vide  anie^  p.  124. 
•   (c2)  Btf  act  of  king^s  enemies y  vide  an/e,  p.  125. 
3dly,  Af\cr  the  termination  of  their  journey. 
I .    Cff  their  obligation  to  deliver. 
The  various  dicta  which  were  formerly  the  only  guide  in  an  examination  of  it  would  ap 
ihevexa'a  fiuBs/io  of  whether  a  common  carrier  of  goods  is  bound  to  deliver  Buch  pear  to  be 
property  at  the  houses  of  the  persons  to  whom  they  are  directed,  and  the  la- the  dnt>  of 
ter  opinions  of  the  Court,  which  have  more  specifically  decided,  the  question,^*'"®"  ^ 
have  been  already  brought  together,  and  the  relative   bearing  of  the  ^iiSerent  JJ*^*^  *^^ 
opinions  of  the  judges  examined      Had  the  question  not  been,  however,  so  far  qqi  ^nly 
set  at  rest,  any  doubts  that  might  have  existed  could'  not  have  in'  manv  instan-  when  such 
ces  affected  carriers  by  water;  as  in  cases  where  the  carriage  of  goods  is  re»e  doty  is 
gulated  by  a  bill  of  lading,  or  other  instrument,  this  duty  is  generally  govern- P'®^"^^ 
ed  by  the  particular  terms  of  the  engagement.     The  manner  of  delivering  the  aVilf'of  la 
goods,  and  consiequently  the  period  at  which  the  responsibility  of  the  masters  ^jq.^  bat  at 
and  owners  will  cease,  will  depend  upon  the  custom  of  particular  places,  and  cominon 
the  usage  of  particular  individuals.     Thus  a  hoyman  who  brings  goods  from  law,  unless 
an  out  port  to  the  port  of  London,  is  not  discharged  by  landing  them  at  the  ^^.  ^*^}^ 
usual  wharf,  but  is  bound  to  take  care,  and  send  them  on  by  land  to  the  place  J^  J^^'*" 
of  consignment.     And  i(  the  consignee  require  to  have  the  goods  delivered  to  trained 
himself,  and  direct  the  master  not  to  land  them  on  a  wharf  at  London,  the  by  cnstom. 
master  must  obey  the  request,  for  the  wharfinger  has  no  legal   right  to  insist  The   mode 
upon  the  goods  being  landed  at  bis  wharf,  althoMgh  the  vessel  be  moored  ^f.  delivery 
against  it.  But  in  the  case  of  ships  coming  from  a  foreign  country,  delivering  ^"*  depend 
at  a  wharf  in  London  discharges  the  master.     If  the  consignee  send  a  lighter  ^q^H^iq  ^qj 
to  fetch  the  goods,  the  master  of  the  ship  is  obliged  by  the  custom  of  the  river  usage  of 
Thames  to  watch  them  in  the  lighter  until  the  lighter  is  fully  laden«  and  unt'l  particalar 
.  the  regular  time  of  its  departure  from  the  ship  is  arrived;  and  he  cannot  dis- places, 
charge  himself  from  this  obligation  by  declaring  to  the  lighterman  that  he  has 
not  hands  to  guard  the  lighter,  unless  the  consignee  consent  to  release  him  from 
the  performance  of  it.     In  the  case  of  ships  coming  from  Turkey,  and  obliged  f  ^^M 
to  perform  quarantine  (see  6  Geo.  4.  c.  78.)  before  their  entry  into  the  port  of 
London,  it  has  been  usual  for  the  consignee  to  send  down  persons  at  his  own 
expense,  to  pack  and  take  care  of  the  goods;  and,  therefore,  where  a  consig- 
nee had  omitted  to  do  so,  and  goods  were  damaged  by  being  sent  loo3e  to  shore 
it  was  holden  that  he  had  no  right  to  call  upon  the  master  of  the  ship  for  a 
compensation.     See  Abbott  on  Shipping,  1st  edit.  ^29.  230;  Mblloy.  212.       The 

(6)  Of  collateral  liabilities ^vide  antCy  p.  130.  amonnt  of 

(D)  Op  their  rights  ano  privileges.  carriage  pa 

(a)  To  retoard,     Ut.  For  can-iage,  \^^^^^ ^^^ 

The  amount  which  a  carrier  by  water  .is  entitled  to  for  the  carriage  of  goods  ^hjcb  it 
must  be  regulated  by  whether  there  is  any  agreement  entered  into  between  ou£ht  to  be 
the  parties  or  not.     In  the  former  case  it  is  of  course  impossible  to  lay  down  paid,  and 
Vol.  V.  14 
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the  parties  anj  particular  rule,  as  the  reward  payable  maflt  depend  upoo  the  risks  and  ha- 
who  are  lU  zardoos  situations  a  party  maj  be  subjected  to  or  |daced  in.  In  the  latter  case 
Ue  €or  its  ^^  remuneration  must  always  be  reasonable;  upon  which  ground  it  has  been 
depend'^oD  bol^^o?  that  the  carrier  roaj  soe  upoo  a  qmamhim  wurmU,  ridt  anie,  p*  131 .  The 
the  ezB  ^^**^  <^  ^'hich  the  fieue  is  payable  has  been  also  noticed,  ride  oa/e,  p.  133.  And 
teoee,  or  the  parties  who  are  liable  for  iis  payment  have  been  pointed  out,  vide  anUj  p. 
ooD-cxis      133.*  ** 

t«M»  of  *B  2dly.   Fur  warekouu  nMMa,  rule  oafe,  p.  134. 

•F^^"*  Sdly^  For  FarUragey  vide  onlt.  p.  134. 

the'I^es.  ^'y    ^^^  wharfage,  see  poti,  iU.  Wkarfinger.f 

r  1^^  1  *  Is  man;  iostaneea  whieh  oc«ar  ia  the  case  of  canieis  bj  land,  the  bill  of  ladiog  bez 
comes  in  this,  as  ander  other  cireamstances  which  hare  heen  noticed,  eiridence  of  a  more 
express  contract  between  the  parties  than  th^t  relation  which  genetmlly  sabsists  by  the  can- 
torn  of  the  realm.  Althoagfa,  bowerer,  the  position  in  which  the  bill  of  lading  places 
those  who  are  parties  thereto  will  he  follv  examined  ander  the  sabseqaent  titles  of  "  Lad- 
ing, Bills  of,  Charterparties,-  l^reigfat,  kc.''*  H  maj  not  be  here  inexpedient  briefly  to  no- 
tice and  snccinctly  to  state,  what  the  natare  of  sach  contract  is,  and  smmmarily  to  advert 
to  the  privileges  and  imo.anitiea  it  confers  npon  the  indiv ideals,  and  the  liabilities  and  dis- 
advantages tbej  incar,  and  sabject  themselves  to,  inasmach  as  the  discassion  of  sach  a 
topic  it  so  intimately  connected  with  the  title  of  the  wotk  now  ander  examination.  Beawen. 
142.  observes,  that  bills  of  lading  not  only  certain  an  acknowledgment  of  the  receipt  of 
the  goods,  and  stipolata  for  the  deliTery  to  the  order  or  assigns  of  the  shipper,  bat  they 
asnallj  state  the  goods  to  have  been  shipped  by  the  persons  named,  in  good  order  and 
well  conditioned,  and  that  they  are  to  be  delirered  in  like  good  order  and  condition  at  the 
place  to  which  they  are  consigned,  which  obliges  the  captain  to  make  sach  a  delivery. 
'  Whatever  the  expressims  and  terms  osed  in  sach  instrnment,  however,  are,  not  oolj  is 
there  an  implied  contract  raised  between  the  parties  by  delivery  and  acceptance  of  the 
goods  for  the  doe  performance  of  all  the  stipalations  and  conditions  expreiwed,  bat  as  the 
instrnment  is  in  effiBct  not  only  a  contract  of  aiflfreightmeot,  bat  a  contract  ofibailment  for  a 
failhfal  diacharge  of  all  other  common  law  obligations  incident  by  the  costom  or  other- 
wise to  socb  an  andertaking,  the  captain  of  the  vessel  is  thereby  entitled  to  recoyer  against 
the  consignee  or  his  assignees  (toch  bill  being  indorseable  for  good  corsidenaico,  and  con- 
ferring by  means  of  sncn  iodoraemeot  the  same  legal  rights  as  the  original  coDsigneo  wss 
possessed  of,)  the  freight,  demarrage,  primage,  &c.  or  other  claim  which  be  might  have 
according  to  the  terms  of  the  bill,  and  his  freight  is  to  be  calculated  by  the  ncessares  and 
rates  therein  mentioned.  The  pecoliaritv  of  this  contract  i^,  that  nnless  the  freight  be 
wholly  earned  by  a  strict  performance  of  the  voyage,  no  freight  isdae  or  recoverable,  nor 
can  a  promise  to  pay  pro  rata  be  implied,  nnless  the  goods  are  voluntarily  accepted  at 
sach  an  imperfect  stage  of  the  contract;  and  this  role  obtains,  althoogh  the  fretgh:  be 
made  payable  at  the  shipping  port.  The  receiving  of  goods  on  beard  the  ship  is  a  suffi- 
cient consideration  for  an  express  promise  to  pay  the  freight  immediately,  bat  no  sach  coa- 
tract  caa  exist  wiihoat  express  atipnlation.  And  when  some  of  the  bills  of  lading  express- 
ed that  the  goods  were  to  be  delivered  at  a  foreign  port,  *'  freight  for  the  goods  bebg  paid 
in  London,"  and  others,  *<  the  shippers  paying  freight  for  the  goods  in  London,*'  it  was 
held  not  safficieot  evidence  of  a  special  contract  to  pay  freight  on  the  shipment  of  the 
goods  at  London,  bnt  rather  that  it  should  be  payable  there  afrer  the  performuoco  of  the 
voyage.  Not  even  an  inchoate  right  to  freight  attaches  until  the  ship  has  broken  ground, 
anleas,  perhaps,  in  the  case  of  an  embargo,  which  may  be  said  to  form  an  exception.  By 
the  marine  law,  if  the  voyage  be  interrupted,  the  parties  are  entitled  to  recover  }  ro  rata 
and  by  the  common  law  of  England,  if  the  contract  be  dissolved  or  cannot  he  pei  form- 
ed, a  new  contract  arises  upoo  a  merilorioos  consideration  for  work  and  labour,  bnt  an 
embargo,  which  is  only  a  temporary  suspension,  does  not  dissalve  the  contract.  Having 
stated  these  general  rules,  and  shown  the  nature  of  the  engagement  into  which  carriers  by 
water  often  enter,  without  examining  the  minnte.particulars  of  which  the  subject  is  com- 
posed; any  further  remarks  roast  be  postponed  until  the  cases  which  will  be  collected  un- 
der the  titles  of  Bills  of  Ladiog,  Freig^ht,  Lien;  &c.  are  abridged,  with  ^n  exposition  of 
what  freight  strictly  is,  how  it  is  in  general  created,  bow  the  amount  of  it  is  settled,  the 
manner  and  time  of  payment  of  it,  when  the  entire  freight  is  earned,  where  only  part  of 
it  is  earned,  who  are  entitled  to  it,  who  are  liable  to  pay  it.  how  the  right  to  it  is  relin- 
quished, what  the  lien  In  respect  thereof  is,  the  nature  of  the  action  appertaining  thereto, 
when  the  freight  is  recoverable  back,  and  when  it  may  be  insured  or  pledged,  will  be  af- 
forded. In  the  meantime  reference  may  be  made  to  the  following  authorities;  6  Esp.  16. 
22;  4  Taunt.  102;  1  Camp,  84.  104.  369;  4  East.  21 1 ;  2  Campb.  687;  and  28  East.  899; 
2M.  4fc  B.  808;  8  Campb.  645;  Peake.  188;  2  Campb.  466.  627;  2  B.  &  P.  821;  Sty. 
220;  1  B.  HP.  684;  2  Burr.  881 ;  2  Sh.  1261;  8  T,  R.  269,  4 Taunt.  188;  Beawes.  Lex. 
Mere.  87;^and  Dig.  Lib.  19;  Tit.  2.  c.  61. 

t  The  riaht  to  demand  any  thing  for  wharfage  does  not,  of  course,  arise  eat  of  the 
character  of  a  common  carrier  by  water;  hut  a  reference  to  it  has  been  made,  as  it  freqnent- 
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(b)  Oflhexr  hen^  vidt  poat^  Hi,  L\en» 

III.  OF  PRIVATE  CARRIERS. 

1,  CoG(3s  V.  Bernard,  T.  T.  1703.  K,  B  "2  Lord  Raym    909;  S.  C.  1  Salk. 

26.3   id     11;  S.  C.  I    Com.  133. 
?1  The  declaration  in  this  case  averred,  that  the  defendant  undertook  to  carry  Where  a 
^oods  safely  and  securely,  and  showed  a  breach.     It  was  objected,  alter  ver-  J®"^"  "° 
did  for  plainti  ^,  on  motion   in  arrest  of  judgment,  that  he  was  not  responsible  ^      »ood» 
for  any  damage  they  Chad  sustained,  as  it  was  not  alleged  he  was  a  common  safely  and 
carrier,  or  had  any  thing  for  his  pains.     The  Court  now  delivered  judgment  insecnrely, 
favour  of  the  plaintiff,  and  Gould,  J.  said — I  think  this  is  a  good  declaration;   [  153  ] 
the  objection  that  has  been  made  is,  because  there  is  not  any  consideration  laid. 
But  I  think  it  is  good  either  way;  and  that^any  man  that  undertakes  to  carry 
goods  is  liable  to  an  action,  be  he  a  common  carrier,  or  whatever  he  is,   if 
through  his  neglect  they  are  lost^  ^or  come  to  any  damage,  and  if  a   premium 
be  laid  to  be  given,  then  it  is  without  question,  &c.     The  reason  of  the  action 
is  iho  particular  trust  reposed  in  the  defendant,  to  which  he  has  concurred  by 
his  assumption,  and  in  the  executing  ^vhich  he  has  miscarried  by  neglect. 
See  Cro.  Jac.*26-2;  Sid.  264;  Keb.  85. 

2.  HuTTON  V.  Osborne.  M.  T.  17^29.  K.  B.  MS.  1  Sel.  N.  P.  407.  n.  6th  edi- 

tion.  S.  P,  Nelsov  V.  Macivtosh..H.  T.  1816.   1  Stark.  237. 
la  a  special  action  on  the  case,  wherein  fthe  plainti T  declared  that  whereas^*  ''»**.  ^® 
the  defendant  had  undertaken  to  carry  a  hare  for  the  plaintiT  from  A,  to  B.,  j;^P^°"|{*J® 
jet  the  defendant  carried  the  same  so  negligently  that  he  lost  it  by  the  way,  to  ^^^  tee- 
the damage  of  the  plainti  J  of  10/.  on  demurrer  to  the  declaration,  it  was  ob-anatained 
jected  by  Hawkii.s,  Serjeant,  that  the  plaintiff  had  not  declared  on  the  gene-  in  the  carri 
ral  custom  of  the  realm  relating  to  carrier^,  and  therefore  the  defendant  must  a^^etbroogb 
be  taken^to*  be  ?a  private  person;  if  so,  there  'was  not  any  consideration  laid,  J*^^^'^*' 
and,  therefore,  the  promise  was  merely  nudum  pacium.      2dly,  The  plainfifi'j,  ^^^  ^ 
had  not  set  forth  a  delivery  of  the  hare,  and  for  the  breach  of  which  promise  common 
the  action  was  brought.     Probyn  and  Reynolds  (the  only  judges  in  court,)  as  carrier,  oor 
to  the  first  objection,  admitted  that  the  defendant  must  be  taken  as  a  private  ^^  ^dv  re 
person;  but,  they  said:  it  was  determined  in  Cog^s  v.  Bernard  that  a  pn^&to  r-^^iA^*^ 
person  was  answerable,  if  he  undertook  the  carriage  of  goods,  for  a  misfea-  '  • 

sance,  though  there  was  not  any  consideration;  and,  they  observed:  the  de^ 
fendant  in  this  case  voluntarily  undertook  to  carry  the  goods;  he  ought,  there- 
fore, to  answer,  in  damages,  for  the  loss  arising  from  his  negligence.  As  to 
the  second  objection,  the  Court  said,  that  the  delivery  was  implied,  for  it  was 
stated  that  the  defendant  had  carried  the  hare  part  of  the  way,  which  he  could 
not  have  done  without  a  delivery,  and  as  for  the  breach  of  promise,  the  action 
was  not  brought  for  that,  but  for  the  loss  of  the  hare;  the  promise  was  only  in- 


ducement.    Accordingly  they  gave  judflmnent  for  the  plaintiff.  j^^  ^^ 

3.  HoDGsox  V.  FuLLARTON.  E.  T.  1813.  C.  P.  4  Taunt.  787.  tiom  have 

The  facts  of  this  case  {are  of  a  nature  not  immediately  connected  with  the  been  hold 
doctrine  contained  in  the  margin.     It  is  sufficient  to  observe  that  this  was  an  •«  te  lie 
action  brought  against  the  commander  of  a  ship  of  war,  who  had  taken  the  ^^^^ 
bullion  of  a  private  merchant  on  board,  for  not  .safely  keeping  and  delivering,  ^^^  ^^^ 
which  was  considered  sustainable.  ship  of 

4.   Hatchwbll  v.  Cooke.  E   T.  1816.  C.  P.  6  Taunt.  677;  S.  C.  2  Marsh,  war; 

293. 

This  was  an  action  against  the  master  of  a  store-ship,  for  the  loss  of  a  quan-  Andagainet 
titj  of  bullion  which  he  had  undertaken  to  bring  from  Gibraltar  to  this  coun-  ^  "^J*®' 
tiy,  but  wiiicb  had  not  been  delivered.     The  plaintiff  was  a  merchant  in  ^^\^J^\^^^ 
country,  acting:  at  Gibralter  by  means  of  an  agent  there,  who,  finding  this  ^^  -^  ^^ 
store-ship  bound  for  England,  put  his  property  onboard,  receiving  a  bill  of  la-king'g  .er 
ding  from  the  captain,  as  he  would  have  done  from  the  master  of  any  vessel  un-yice,  who 
dertaking  to  carry  goods  for  freight.  It  was  contended,  that  the  ship  being  in  the  took  in  the 
ly  happeas,  that  in  the  accoants  delivered  by  ihip-ownew,  items  are  inoladed  for  viharf-  ^Jl^J^®"  ^ 
■!•  dae.  chant  tm 
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freight,  and 
did  not  sal 


)d  king^s  service,  it  wad  illegal  in  the  captain  to  lake  goods  on  freight  by  statute 
^®  22  Geo.  2.  c.  33.     The  Court  held,  that  if  the  whole  transaction  were  illegal, 
^^ij^'^P  ?"*^  and  the  ilJegality  were  known  to  the  plainti.    as  well  as  to  the  defendant,  the 
former  could  not  recover  against  the  latter  for  not  having  performed  a  contract 
whirh  ought  never  to  have  been  entered  into;  but  observed,  that  if  the  words 
of  the  statute  were  attended  to,  it  would  be  found  thnt  if  an  unlearned  persoa 
were  to  read  the  clause  in  the  act,  he  would  suppi^se  that  the  captain  was  au- 
thorised to  take  gold  or  silver  on  board;  for  the  statute,  c.  33.  s.  24.,  by  refer- 
ence to  the    18th  article  therein  mentioned,  enacts,  that   if  any  captain,  Sfc, 
shall  take  on  board  any  goods,  except  gold,  silver,   ^'c.,.l!e  shall  be  liable  to 
certain  penalties.     On  principle,  therefore,  we  are  of  opinion  that  this  action 
may  be  sustained      In  addition  to  which,  the  doctrine  of  Lord  Chief  Justice 
Mansfield,  in  Montague  v.  Janverin,  3  Taunt.    44'2,  goes  very  far  towards 
The  chief   saying  that  a  captain  who  takes  this  responsibility  on  himself  may  be  called  to 
dliitioction  answer  it.     And  the  case  of  Hodgson  v.   Fu'larton  (stxpro,  p.  153.)  goes  still 
which  ex     further,  and  is  directly  in  point;  for  the  defendant  in  that  case  also  was  called 
wisbeiw^n  ypj^jj  to  pay  the  value  of  the  goods  lost;  and  it  was  never  suggested,  that  be- 
Lt^««  J««l  cause  he  violated  his  duty,  he  was  not  ar^wcrablc  to  the  person  who  had  cn- 
appears  to  trusted  him  with  them. 

be;  that  a  o  HuTTON  V,  O-sboatne.  M.  T.  17!29.  K.' B.  MSS.  1  Sel.  N.  P.  407.  n. 
private  per  Cth  cditidn. 

*^?r  "  j^°'        In  this  case,  the  following  distinction  was  [)ointed  out  between  a  private  per- 
°i  d**tako    ^^"   *^^^  specially  undertakes  to  carry  goods;  and  what  is  generally  under- 
the  carri     stood  by  the  name   of  a   "common  carrier.      The  only  ditlcrcncc  between 
age  or        these  parties  ip,  that  a  common  carrier  is  obliged  to  undertake  the  carriage  of 
goods.         goods,  and  a  private  person  is  not. 

6.  RoBJNsov  V.  DuN^^oRE.  E.  T.  1801.  C.  P.  2  B.  Sl  p.  417. 
And  \§  rfts  This  was  an  action  against  the  defendant  for  damage  done  to  certain 
ponsible  on  g^^^^g  entrusted  to  his  care  to  be  carried  from  A.  to  B.,  and  which,  from  the 
extentoflug  eviden(  e  and  finding  of  the  jury,  it  appearf d  he  had  warranted  to  go  safe.  A 
contract,  verdict  had  been  accordingly  Ibund  for  the  plaintiff',  with  liberty  to  defendant 
and  not  for  to  move  that  the  verdict  be  set  aside,  and  a  nonsuit  entered.  A  rule  nisi  for 
thai  addi  that  purpose  having  been  obtained,  Heath,  J.  after  it  had  been  argued,  jsaid — 
4ional  de  ^jj^  defendant  in  this  case  is  not  charged  as  a  common  carrier;  he  is  charged 
bmty*\vhich  ®"  *  sper^ial  undertakng;  and  the  jury  have  found  on  good  grounds  that  the 
is  required  undertaking  .stated  in  the  declaration  was  made  hy  the  defendant.  They  ha  vo 
from  a  com  decided,  upon  considering  the  whole  transaction,  that  the  words  used  by  t  ho  de- 
mon car     fendant  amounted  to  a  warranty,  and  wc  cannot  say  they  have  done  wrong. — 

''i®'-    ^  ^    Po^ieo  to  the  plaintiff, 
r  i5o  ^ 

mon  cir  ^^^-  ^^  '^^^^^  REMEDIES  BY  AND  AGAINST  CARRIERS. 

riersandpri  (A.    By  ACTiov. 

vate  car  (a)  By  cai^ticrs. 

riere  may  1 .  The  peculiar  remedy  which  a  common  carrier  has  in  case  the  carnage 
maintain  a«  has  not  been  paid  at  the  time  the  goods  are  delivered  to  him,  and  he  is  entrus- 
•"bnMush  of  ^®^^  ^**^  ^^^^^  custody,  will  be  pointed  out  under  the  title  of  Lien,  If  he  does 
either  an  ex  "^*»  however,  insist  upon  such  privilege,  or  has  relinquished  his  power  to  de- 
press or  imtain  the  goods  until  he  is  remunerated,  he  may  maintain  an  action  ofindebitattis 
plied  con  assumpsit^  or  if  a  private  carrier  of  spe(  ial  assnmp.nt  to  recover  what  the  former 
tract;  is  justly  and  reasonably,  or  the  latter  is  according  to  the  terms  of  his  contract, 

For  the  entitled  to  demand.  He  may  also  obtain  what  he  has  expended  in  booking 
roodaf*  parcels,  and  has  of  course  a  right  to  sue  the  owner  of  the  goods  for  any  spe- 
Tbey'  raav  ^^^^  breach  of  contract  he  may  have  incurred.  Hence  the  master  of  a  vessel 
also  mie  for  may  maintain  an  action  against  a  person  who  has  employed  him  to  bring  goods 
«ny  breach  for  not  unloading  the  same  in  ten  days  atler  notice  of  the  arrival,  whereby 
^'^The^^^rt  P^**^"^^*^  '^^*  fVeight  during  another  voyage.'  And  it  would  seem  that  the  own- 
of  the  own  ^J  °^  goods  brought  on  board,  which  afterwards  turn  out  to  be  smuggled,  is 
er,  where  liable  to  answer  for  any  loss  that  may  be  occasioned  by  such  illegal  act. 
by  tbey  ^.  The  right  of  a  carrier  to  maintain  an  action  of  trover  for  the  loss  of  goods 
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has  been  previously  examined,  when  considering  the  e&ect  a  delivery  of  gooda  have  been 

to  a  carrier  has  upon  his  rights  as  connected  with  other  persons,  afdCy  p.  70.      subjected 

3    BuowN  V.  HoDGsov.  M.  T.  1812.  C.  P.  4  Taunt.  189.  *?*^"5 

Action  for  goods  sold,  and  the  money  counts.     PlamtifT,  who  was  a  carrier,  bring™ro 

had  delivered  the  goods  by  mistake  to  defendant,  and  paid  the  consignee  the  ver  againit 

value  of  them.     It  was  objected  for  the  defendant,  that  there  was  no  contract  strangerefor 

of  sale  either. express  or  arising  by  implication  of  law  between  the  parties  up-^^®  !<>»  o^ 

on  this  transaction;  and  that  although  the   plaintiff  might  have  recovered  in^^^^"' 

trover,  he  could  not  bring  assumpsU  for  goods  sold.  The  count  for  money  paid 

was  not  adverted  to  at  the  trial.     Verdict  for  plaintiff.     A  rule  nisi  had  been  ^     ^ 

-----  -  I  -  Q,  where 


man  officiously  paying  money  for  another.  valoe^Bae 

'money  paid  totheirase;  battbey  cannot  recover  as  for  goods  sold  and  delivered  to  tbem.      them  for 

(6)  gainst  carriers  *     1st.  Of  the  form  of  action.  f  156  "] 

When  a  carrier  has  either  on  the  one  hand  lost  or  injured  the  goods  which  '^^^  ^?'"* 
have  been  delivered  to  him,  or  has  on  the  other  been  guilty^  of  a  misfeasance  J'j^  ^*^'**? 
which  amounts  to  a  conversion,  he  is  liable  in  the  one  case  to  an  action  of  a*-  ted  in  ralnc 
smnpsiij  or  upon  the  case,  and  in  the  other  to  an  action  of  trover.     The  former  common 
species  of  action  arose,  however,  out  of  the  innovations  upon  the  common  lnw  carriers  of 
duties  of  carriers,  for  whilst  their  occupation  was  only  considered  a  public  du-  goods  de 
if,  the  breach  was  a  tort  for  which  Ihcy  were  liable  to  an  action  on  the  case,  R®"^*  **" 
founded  upon  the  custom;  but  when  they  succeeded  in  establishing  the  exis- qj-^iJ'q*^"^^ 
tence  of  a  contract,  they  became   also  subject  to  answer  in  an  action  of  as-  of  action ' 
sitmp^  on  the  express  or  implied  undertaking .  and  the 

( 1 )  AsHumpsit  mode  of 

I.  Dale  v.  Hall.   1   Wils.  281;  S.   C.  MSS.   Selwyn.   N.   P.   6th  Edit.  f°"»»^?""« 
4^,D.     S.  P.     Darlstox  v.   KE.4RS0M.T.  T.  1695.  K.  B,  Comb.  333.    **"*  '"^"^'y- 
This  was  an  action  o{  assumpsit  brought  against  a  common  carrier  of  goods,  ffitbeview 
for  damage  done  to  goods.     Denison,  J.  observed,  that  the'  declaration  upon  ^  "  ^|jj 

the  custom  of  the  realm  was  the  same  in  effect  with  the  declaration  before  the  °°°*P    r  "^ 
^       .  mance  of  a 

l^ourt.  contract, 

2.  Sleat.  v.  FagC.  H.  T,  1822.  K.  B.5  B.  &  A.  3i2.  assumpsit 

It  appeared  that  defendant,  a  common  carrier,  undertook  to  senu  a  packet  is  the  esta 
belonging  to  the  plainti'Is,  by  a  coach  called  A.,  but  that  instead  of  doing  so,  hlished 
he  had  forwarded  it  by  a  coach  called  B.     TJie  property  was  lost.  The  plain-  ^^^j®  °' **® 
ti.T  accordingly  commenced  this  action  of  assumpsiij  in  which,  after  setting    °"'^S' 
out  the  above  contract  to  transmit  the  parcel  by  the  coach  called  A ,  it  was  al-  ^g  where 
leged  in  the  breach^  that  defendant  did  not  forward  the  parcel  by  the  above  the  carrier 
coach,  but  on  the  contrary  caused  the  parcel  to  be  sent  by   a  certain  other  instead  of 
coach,  whereby  the  parcel   and  contents   were  lost  to  plaintiff      Upon  these  conveying 
facts  now  coming  before  the  Court  for  a  special  purpose,  which  it  is  here  irre-  *"*  PJJ^^l 
levent  to  notice  {vide  cwj/«,  p.  109.,)  Holroyd,  J.  said— the  plaintiffs  in  this  case  fo^^U  e? 
might  have  declared,  that  they  having  delivered  to  the  defendant  a  parcel  for  a  gagement 
particular  purpose,  he,  by  a  direct  misfeasance,  converted  it  to  a  different  pur-    [  ]  57  1 
pose,  and  a  count  in  trover  might  have  been  joined.     We  entertained  some  transferred 
doubts  in  the  course  of  the  argument,  whether  assumpsit  was  the  proper  form  itrtoanother 
of  action,  on  the  ground  that  the  concealing  from  the  defendant  the  value  of  ^"""  ^<*' 
the  parcel,  might  be  considered  such  a  fraud  on  the  part  of  the  plaintiff's,  ^^poVe^here 
to  annul  the  contra£t  altogether,  and  then  recourse  must  have  been  had  to  the  (^y  it 'was 

*  It  may  be  here  observed,  that  the  above  division  is  entirely  confined  to  cases  where  ^   V.  ^ 
the  carriers  have  become  responsible  from  the  liability  which  they  incar  at  common  law,  lothwfenii, 
and  does  not  refer  to  or  touch  npon  those  instances  where  common  carriers  have  entered  the  pjamtiff 
into  any  other  special  agreement,  whereby  they  may  have  bound  themselves  to  the  perfor-  J^"!  he, 
mance  of  duties  which  would   not  have  been  exacted  from   them,  or  have  released  them-  howe^r, 
eeives  from  what  they  may  have  cpnsidered  as  obligations   of  too  weighty  and  important  pi^ecluded 
a  nature  to  become  parties  to;  as  for  instance,  where  bills  of  lading  exist  as  evidence  of  f''^''^  J^''^ 
the  eoQtraet  between  the  parties,  or  those  occasions  where  the  owners  of  goods  have  en-  j'^S  ^  <^vBt 
iered  into  special  engagements  with  private  carriers.  ii>  trover. 
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And  insucb  remedy  for  the  misfeasance.  But  upon  further  consideration,  we  are  of  opi- 
case  ho  nion  that  the  contract  was  not  wholly  rendered  void  by  that  act  of  the  plain- 
Hubjects       tiflfs. 

n*"uia^in°       ^'  "^^^  plaintiff  13  bound  to  sue  all  the  parties  who  are  jointly  liable  when  he 
abatem*ent  brings  an  action  of  oMtitnpsi/,  or  the  defendant  may  plead  in  abatement.* 
for  the  nonjoinder  of  any  parties  joiniljlinblc;  .  .u    *  •  i     •   •  *  r  uv.    •      ii*u 

Or  to  an  4.  A  earner  suing  in  assumpsit,  must  prove  at  the  trial  a  joint  liability  m  all  the 
objection,  persons  whom  he  has  declared  against,  or  advantage  may  be  taken  of  that 
that  he  basQi^iggi^  under  the  general  issue;  for  the  contract  must  be  proved  as  stated, 
not  proved  ^^^  ^^^  proof  of  a  contract  with  A.  and  B.  will  not  support  a  contract  stated  to 
bi{uy\n  all  *>«  made  with  A.  B.  and  C.  See  1  Esp.  182;  1  Wm.  Saunders.  29K  n.  4;  2 
the  persona  N.  R.'454. 

whom  he  2.    Case. 

bhs  sned.t  1.  Many  of  the  disadvantages  under  which  the  plaintiff  labours  by  bringing 
By  consi  ^j^  action  ol  assumpsit j  are  avoided  by  adopting  an  action  upon  the  case,  and 
denng  the  g^m^  advantages  are  obtained,  which  are  peculiar  to  an  action  arising  ex  tfelic 
ever^as  a  ^'  ^J  bringing  an  action  upon  the  case  a  count  in  trover  may  be  added, 
breach  of  where  that  form  is  applicable.  The  defendant  will  be  ousted  of  his  plea  in 
dnty,  and  abatement  on  thc^ground  of  not  joining  all  the  parties;  or  of  any  plea  of  sett- 
declaring  Qff^  or  bankruptcy;  and  where  there  ^re  several  defendants,  the  plaintiff  will 
'°*^*'®  .  .  be  entitled  to  a  verdict  if  some  are  found  guilty  ,«although  others  are  acquitted, 
v^t^ce^^  The  benefits  derived  from  an  insertion  of  the  money  counts  will  be,  however, 
may  be       1^^^  &nd  the  privilege  of  bail  not  so  easily  obtained. 

avoided,  al  thoaght  the  privilege  of  using  the  money  connts,  which  it  has  been  seen,  infra,  n.  apper- 
tains to  the  action  of  assumpiit,  ronst  be  abandoned. 
As,  howe  2.  Powell  v.  Layton.  M.  T.  1806  C.  P.  2  N,  R.  365. 

ver,  mach       To  an  action  on  the  case  in  the  form  of  tort  against  one  of  several  joint  own- 
diversity     ers  of  a  ship  for  not  safely  conveying  goods  which  had  been  delivered  to  him 
has  existed  i^y  ^^^  plaintiff  for  that  purpose,  the  defendant  pleaded  in  abatement  that  the 
*o  rta  as  to  8°®^^  were  delivered  to  him,  and  his  partners  jointly,  and  that  his  partners 
whether      were  not  sued.     Demurrer  and  joinder.     Sir  James  Mansfield,  C.  J.  in  de- 
this  action  Hvering  judgment,  said — The  question  intended  to  be  raised  in  this  case  is, 
is  to  be      whether  to  a  declaration  framed  as  this  is,  the  defendant  be  entitled  to  plead 
considered  jq  abatement.     There  are  two  kinds  of  actions  of  assumpsit;  one  which  con- 
as  arising    gj^^g   itself  to  the  contract  only,  and  makes  the  breach  of  the  contract  the 
/u  ^^         ground  of  complaint,  in  which  case  the  money  counts  may  be  joined;  the  oth- 
I    158   I    or,  that  which  founds  itself  upon  the  carelessness  and  breach  of  duty  of  the  de- 
fendant, with  which  a  count  in  trover  may  be  joined.     But   ia  this  case  it  does 
not  depend  on  the  form  of  the  declaration,  whether  this  action  be  for  a  tort  or 
on  a  contract,  but  on  the  nature  and  cause  of  the  action.     Now  the  substance 
of  the  declaration  is,  that  he  received  the  goods  to  carry  for  freight.     It  seems 
also  to  be  admitted,  nor  indeed  can  there  be  any  doubt  upon  that  head,  that  if 
this  action  is  founded  on  contract,  the  plea  in  abatement  is  good.     The  word 
amcepH  is  certainly  not  used  in  the  declaration,  yet  the  nature  of  the  charge  is, 
that  the  defendant  agreed  to  carry  the  goods  to  a  particular  place,  and  has  fail- 
ed in  the  performance  of  hts  agreement      Can  it  then  make  any  substantial  dif^ 
ference  that  the  word  suscepU  is  not  used  ?  If  it  does  make  no  difference,  the 
plea  is  good,  and  the  demurrer  cannot  be  sustained.     Besides,  if  this  action 
can  be  turned  into  an  action  for  a  hrt,  no  case  of  contract  can  be  mentioned 
which  may  not  be  turned  into  ^or/;  for  every  nonpayment  of  money  in  pursuance 
of  a  contract  is  as  much  a  breach  of  duty  as  a  non-delivery  of  goods      With 
such  a  view  of  the  subject,  judgment  must  be  given  for  the  defendant.     See 
Or  ex  de     ^^  East.  452. 

iieto,  it  3.  GovETT  v.  Radnidoe.  M.  T.  1802.  K,  B.  3  East.  69, 

may  «ot  be      In  thi^  case  Lord  Ellenborough  seemed  to  consider,  that  an  action  brought 

*  As  the  cases  applicable  to  this  point  will  be  more  appropriately  abridged  in  the  next 
subdivision,  it  V9\\\  not  be  here  necessary  to  do  mere  than  merely  state  theJaw  as  above. 

t  There  is,  however,  this  advantage  attending  laying  the  action  in  contract,  that  the 
plaintiff  may  insert  the  money  counts,  if  he  has  other  causes  ef  action  to  which  they  are 
applicable. 
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against  certain  carriors  for  the  Don-pcrformance  of  their  duties  as  such,  might  expedient 
be  either  laid  as  arising  exconlractu  or  excie/ido,and  observed  what  inconvenience  ^  exBmine 
is  there  in  suffering  the  party  to  alledge  his  fxrnvamen  if  he  please,  as  consist-  gZI^^ 
ing  in  a  breach  of  duty  arising  out  of  an  employment  fur  hire,  and  to  consider 
that  breach  of  duty  as  tortious  negligence,  instead  of  considering  the  same  cir- 
cumstances as  forming  a  breach  of  promise  implied  from  the  same  considera- 
tion of  hire.     By  allowing  it  to  be  considered  in  either  way,  according  to  the 
neglect  of  duty,  or  the  breach  of  promise,  is  relied  upon  as  the  injury,  a  multi- 
plicity of  actions  is  avoided,  and  the  plainli:',  according  as  the  convenience  ofxhe  Court 
his  case  requires,   frames  his  principal  counts  in  such  a  manner,  as  either  to  of  K,  B. 
join  a  count  in  trover  therewith,  if  he  have  another  cause  of  action  for  the  con  were  at  one 
mderation  of  the  court  other  than  the  action  of  assump^y  or  to  join  with  the  <m-  ''™®  ®f  ®Pi 
stunpsit  the  common  counts  if  he  has  another  cause  of  action  to  which  they  {hig°wi§noi 

are  applicable.  an  action 

4.  Boson  v.  Sandford.  T.  T.  1686.  K.  B.  2  Show.  478;  S.  C.  Skin.  278;  S.  ex  delicto 
C.  3  Mod.  S21 ;  S.  C.  Carth.  58;  S.  C.  3  Lev.  258;  S.  C.  Salk.  440;  S.  but  quasi 
C.  I  Show.  29.  101;  S.  C  3  Salk.  203.258;  S.  C.  Comb.  116;  S.  C.   1  «*  contrac 

Freem.  409.  'aicS"ud« 

In  an  action  upon  the  case  against  two  of  four  joint  owners  of  a  vessel  for  a  nient  for 
breach  of  duty  in  the  carriage  of  goods,  which  the  defendants  had  undertaken  defendant, 
to  carry  for  a  reasonable  freight,  to  be  therefore  paid,  the  court  said,  that  they  because  all 
were  of  opinion,  that  this  was  not  an  action  of  ex  delu  to,  but  qua$i  ex  contractVj  *^®  pariiee 
and  gave  judgment  for  the  defendant,  because  all  the  owners  were  not  joined.  ^L  1^^  J 
5.     BuDDLB  V.  Wilson.  T.  T.  1795.  K.  B.  6  T.  R  369.  noi^-oiwd'^ 

In  BO  action  against  a  carrier  in  case,  on  the  custom  of  the  realm,  for  not   ^  ^^'°^ 
safely  carrying  goods,  ^c.  the  defendant  pleaded  in  abatement,  that  his  part-fj-|,^  autho 
ners  ought  also  to  have  been  sued.     General  demurrer.     The  above  case  of  nty  of  the 
Boson  y.  Sandford  was  cited,  and  pressed  by  counsel.     The  court  said — The  deeiaion  of 
general  rule  need  not  be  disputed,  that  in  actions  of  tort  (he  defendant  cannot  that  court 
plead  such  a  plea  as  the  present;  but  that  rule  must  be  confined  to  cases  j|^  ^°^°* 
which  are  (strictly  speaking   actions  for  a  tort,  and  cannot  be  applied  to  such  ^^  ^^^  ^j^^ 
a  case  as  this,  where  the  cause  of  action  arises  ex  contractu^     This  action  is  broadly  re 
found  on  the  custom  of  the  realm,  and  that  custom  is  not  considered  part  of  the  cognised; 
contract,   ll  is  admitted,  that  if  the  plainti    had  declared  in  assvmpsit.  the  defen- 
dant might  have  pleaded  in  abatement  that  the  other  partners  ought  to  have 
been  joined,  then  the  defendant  must  have  the  same  right  to  put  in  the  same 
plea  to  this  action,  for  th^  form  of  the  action  cannot  alter  the  nature  of  it,  or 
the  obligation  of  the  parties. 
6.  GovETT  v  Radnidge.  M.  T.  1802.  K.  B.  3  East.  62.  S.  P.  Mitchell  v. 

Tarbutt.  T.  T.   1794.  K.  B.  5  T.  R.  649.  S.  P.  Perry  v.  Hanwicks. 

H.  T.  1791.  K.  B.  MSS.  cited  6  T.  R.  371.  Holdwin  v.  Ibbertson.  C. 

P.  MSS.  cited  ibid. 
In  an  action  against  three  defendants,  wherein  the  plaintiff  declared   that 
they  had  the  loading  of  a  certain  hogshead  of  treacle  for  a  reasonable  reward,  And  at  ana 
to  be  thereupon  paid  to  two  of  them,  and  a  certain  other  reward  to  the  other;  *^®'  J* 
and  that  the  defendants  so  negligently  conducted  themselves  that  the  hogshead  p^diatedt 
was  lost;  a  verdict  having  been  found  for  two  of  the  defendants,  and  again<it 
the  other  it  was  insisted,  upon  motion  in  arirest  of  judgment,  that  the  cause  of 
action  being  founded  in  contract,  or  arising  at  least  quasi  ex  contractu,  thp  find- 
ing of  not  guilty  as  to  two  of  the  defendants,  negatived  the  existence  of  a  joint 
contract,  whirh  must  be  proved  if  the  action  were  founded   in  contract;  and 
that  the  plainti ir  was  not  entitled  lo  judgment  upon  the  record.     The  case  of 
Boson   V.   Sandford  was  principally  relied  upon.     But    the  court  said^-in 
that  case  one  question  was,  whether  the  action  were  maintainable  against  these 
defendants  alone,  certain  other  part  owners  of  the  ship  not  having  been  joined 
as  defendants.  Another  question  was,  whether,  if  the  action  ouffht  to  have  been 
brought  against  all,  this  matter  ought  not  to  have  been  pleaded  in  abatement, 
and  not  given  in  evidence  (as  it  had  been)  on  the  general  issue.     Dolben,  J. 
(according  to  the  report  in  3  Mod.)  was  the  only  one  of  the  judges  who  was  o. 
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opinion  that  the  matter  could  be  pleaded  in  abatement;  about  the  right  to  do 
which,  I  presume,  at  this  time  of  day,  nobody  can  entertain  a  doubt.  Nay; 
since  the  case  "of  Rice  and  Shute,  before  Lord  Mansfield,  in  5  Burr  261 1 ;  and 
Abbott  and  Smith,  I  Blac,  1^47.  before  De  Grey,  C.  J.  nobody  can  entertain  a 
doubt  but  that  Ihe  objection  was  available,  not  only  by  plea  in  abatement,  but 
[  ICO  ]  that  it  was  available  in  that  way  only,  and  cannot  betaken  advantage  of  on  the 
general  issue.  Lord  C.  J.  De  Grey,  in  Abbott  v.  Smith,  speaking  of  the  case 
of  Boson  V.  Sandford,  says — In  that  case  the  court  were  divided,  and  those 
who  determined  the  case  went  upon  a  false  assumption,  that  tliis  could  not  be 
pleaded  in  abatement.  Had  they  been  aware  that  it  could,  they  declared  that 
it  conid  not  have  been  given  in  evidence.  This  case,  therefore,  which  was  so 
much  pressed  upon  Lord  Kenyon,  in  Buddie,  v.  Wilson,  and  upon  which  he  is 
understood  to  have  proceeded,  has  been  shaken  to  its  foundation  in  the  main 
points  which  it  assumed  to  determine;  for  the  action  in  that  case  was  express- 
ly an  action  ofasswnpaily  in  which  the  omission  to  join  all  the  part  owners  is  a 
matter  pleadable  in  abatement,  and  which,  in  that  mode  only,  could  be  taken 
tidvantago  of;  both  which  points  were,  however,  otherwise  holden  in  the  case 
of  Bason  v.  Sandford.  This  case  may  therefore  be  laid  out  of  the  question  as 
an  authority  for  some  of  the  propositions  therein  determined  We  are  of  opin- 
ron,  that  the  acquittal  of  one  defendant  in  an  action  founded,  as  this  is,  on  neg- 
lect of  duty,  and  not  upon  breacii  of  promise,  docs  not  a  Vect  the  right  of  the 
plainti  i'to  have  his  judgment  as  against  the  defendant,  against  whom  the  ver- 
dict has  been  obtained,  and  that  the  rule  for  arresting  the  judgment  ought  to  be 
discharged. 
But  aliho'  7.  Powell  v.  Layiox  M.  T.  1806.  C.  P.  2  N.  R.  365. 

^'  7?  ^^^^     I"  ^b*3  case  Sir  James  Mans6eld,  C.  J.   made  the  foll«»wing  observations 
been  ^eince  ^^**^^^  reference  to  the  case  of  Boson  v.  Sandford — This  case  is  reported  by  va- 
iu  direct       rious  authors,  none  of  whom  throw  ou'  the  slightest  doubt  respecting  the  pro- 
terms  up     priety  of  the  decision.     It  is  confirmed  by  Lord  Chief  Baron  Comyn,   in  his 
held  in  the  Digest;  (it.  Abatement;    F.  s. )  Joint  Contractors;  and  again  in  the  same  Di- 
p"**  S^      gest;  under  title.  Action  upon  the  Case  for  negligence  C.)     So  in  Danver's 
LaTton       Abridgement,  p.  8  under  title  Action;  so  in  Dale  v.  Hall,  I  Wils.  281;  and 
in  Mitchell  v.  Tarbutt  ante,  p,  159;  the  court  of  K.  B,   seemed  to  consider  it 
law,  though  distinguishable  from  the  case  then  in  judgment,  which  was  clearly 
a  case  onort.     Then  followed  the  case   of  Buddie  v.  Wilson  (ante,  p   169.) 
which  in  direct  terms,  upheld  the  case  of  Boson  v.  Sandford.     The  decision  of 
Govett   v.   Ra-:^nidgc   ;anto,   p.     159.)    may   be,  howcvor,    said  to   militate 
against  the  doctrine  wo  are  establisiihing.     But  that  case  lies  open  to  some  ob* 
servations;  in  that  decision  some  streps  is  laid  on  ihe  circumstance  that  three 
of  the  judges  were  mistaken  in  supposing  that  the  joint  contract  could   not  be 
pleaded  in  abatement;  but  it  must  be  remembered,  that  until  the  case  of  Rice 
V.  Shute  (5  Burr.  261 1 .)  such  a  plea  was  not  used.     It  is  true  that  Lord  Chief 
Justice  De  Grey,  in  Abbott  v.  Smith  (2  VA,  947.)  says,  that  the  rule  laid  dt>wn 
in  Rice  v.  Shute,  is  not  novel,  and  refers  to  some  cases  which  are  to  be  found 
in  Corny n's  Abridgement,  tit.  Abatement,   (E.  12,)  Joint  Contractors.     But 
these  are  cases  of  debt  on  simple  contract,  which  was  the  usual  mode  of  de- 
claring previous  to  Slade's  case;  Say.  46.     It  car  hardly  bo  said,  therefore^ 
that  the  judges,  in  Boson  v.  Sandford,  were  mistaken,  who  thought  as  all  judg- 
es before  them  had  thought  and  as  all  judges  continued  to  think,  till  the  case 
[  161  ]  of  Rice  V.  Shute,  Boson  v,  Sandford  must,  consequently,  be  considered  an  ex- 
isting authority,  to  show,  that  to  an  action  on  the  case,   in  the   form   of  tarty 
against  one  of  several  joint  ownersof  a  ship  for  not  safely  conveying  goods 
which  had  been  delivered  to  him  by  the  plaintiff  for  that  purpose,  the  defend- 
ant may  plead  in  abatement  that  the  goods  were  deliverea  to  him  and  his  part- 
ners jointly,  and  that  his  partners  were  not  sued. 
8.  Max  v.  Roberts.  E.  T.  1807.  C.  P.  2  N.  R.  454;  S.  C.   12  East.  89. 
And  even       '^^  ^^^  &"  action  brought  against  nine  defendants,  joint  owners  of  a  vcs- 
in  a  still  lasel,  on  board  of  which  goods  had  been  delivered,  consigned  to  the  plaintifl^. 
ter  case.     The  declaration  alleged  a  delivery  of  the  goods  to  be  carried  for  freight,  and 
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a  breach  of  duty  in  making  a  deviation  during  the  course  of  the  voyage,  by 
which  tha  plaiatiff  lost  the  benefit  of  a  policy  of  insurance.     It  appeared  in 
eTideoce,by  the  ship's  register,  that  only  eishl  of  the  defendants  were  owners, 
and  that  one  of  them  had  afterwai  ds  married  the  ninth.  A  verdict  having  been 
found  for  the  plainti  i,  the  Court  made  a  rule  absolute  for  entering  a  nonsuit, 
upon  the  ground  that  the  action  was  founded  in  contract,  and  that  the  plaintiff 
\ras  not  entitled  to  recover,  because  he  had  not  proved  all  the  defendants  to 
be  liable.     A  writ  of  error  was  brought,  which  was  twice  argued;  once  in  the 
Court  of  King's  Bench,  and  then  afterwards  in  the  Exchequer  Chamber, 
{vide   12  £ast.  89.,)  it  having  been  adjourned  there,  as  it  was  supposed  that  a 
deciaioa  in  this  case  might  settle  and  put  at  rest  the  question  upon  which  the 
centraiy  judgments,  in  the  cases  of  Powell  v.  Lay  ton,  ait/e,  p.  160;  and  Go- Not  only 
vett  V.  Hadn^e,  ante,  p.  159.  had  been  given;  but,  afler  argument,  the  ^^^^^^  [j^^fji^l^^ 
judges  were  unanimously  of  opinion  that  the  declaration  was  so  defective  in  ^^  ^  ^ 
several  material  respects,  perfectly  collateral  to  the  question  upon  which  the  weakened 
determination  of  the  judges  was  sought,  that  the  judgment  of  the  court  below  impliedly, 
must  be  affirmed.  by  a  refnta 

9.  GovETT  v.  Radnidgb.  M.  T.  180a.  K.  B.  3 East.  69.  Ihow  casee 

The  Court,  in  animadverting  upon  the  propriety  of  the  decision  of  the  case^^  which  it 
of  Buddie  v.  Wilson  {ante,  p.  159.),  observed,  that  the  case  of  Dickon  ▼•bad been 
Cliflon  (tn/ro)  had  never  been  cited  or  broun:ht  before  the  consideration  of  theprevionaly 
Court  during  the  argument .  recogniBod ; 

1.  Dickon  v.   Clifton.  M.  T.  1766,  C.  P.  2.  Wilson   319. 
Case  against  a  carrier  for  negligently  carrying  malt.     Per  Wihnot,  C.   J.  B*tthe  doe 
It  is  objected,  that  the  first  count  b  laid  ex  quaei  contractu,  and  cannot  be  join-  (^'^^^^^  n 
ed  with  trover;  supposing  it  was  so,  yet  I  should  lay  no  great  stress  upon  old  „  applica 
cases  to  this  point  at  this  day ;  but  1  think  the  first  count  is  laid  to  be  ex  deHcio  ble  to  the 
of  the  defendant,  and  as  a  misfeasance  which  may  undoubtedly  be  joined  with  point  now 
trover.     The  true  test  whether  counts  may  be  joined,  is  to  consider  whether ''.^der  con 
there  be  the  same  judgment  in  both.     I  own  that  in  many  books  it  is  >^c*  ^ay^\e  % 
ported,  that  trover  and  a  count  against  a  common  carrier  cannot  be  joined^  but  ^j^  "^^^^  ^o 
common  experience  and  practice  is  now  to  the  contrary.  This  is  laid  as  a  misfea*  be  no  Ion 
sance,  wherein  there  is  the  same  judgment  as  in  trover,  and  therefore  the  plain-  cer  tenabU 
tiff  must  have  judgment.  ,  V:^""  *.  ^^ 

lU  Bhbthbrton  v.  Wood.  T.  T.  I8il.  Ex.  Ch.  3  B.  *  B.  64;  S.  C.  6«J^«^^^^^^ 

Moore.  141;  S.  C.  9  Price.  408.  ^nt. 

In  an  action  on  the  case  in  the  King's  Bench  against  ten  defendants,  the   r  ]63  1 
plainti  .s  declared,  that  before  and  at  the  lime  of  the  grievance  complained  of, 
they  were  proprietors  of  a  stage  coach,  for  the  conveyance  of  passengers  for  And  mo 
hire  from  A.  to  B.,  and  that  being  so,  they  received  the  plaintii  as  an  outside  dern  aatbo 
passenger,  to  be  safely  4;onveyed  thereon  from  A.  to  B.  for  hire  to  them  in  that  ntiei; 
behalf;  and  that  by  reasop  thereof  they  ought  to  have  safely  conveyed  him  ac- 
cordingly, and  assigned  for  breach,  that  they  conducted  themselves  so  care- 
lessly in  this  behalf,  that  by  and  through  the  carelessness,  unskilfulness,  and 
default  of  themselves  and  their  servants,  the  coach  was  overset,  by  means 
whereof  the  plaintiff  was  hurt,  and  sustained  other  injuries.  A  jury  having  found 
a  verdict  against  eight  of  the  defendants  only,  and  in  favour  of  the  other  two, 
and  judgment  being  entered  accordingly,  the  Court  held,  that  as  the  action  was 
founded  upon  a  breach  of  duty  imposed  by  the  custom  of  the  realm,  which  was 
a  breach  of  the  law,  and  as  the  declaration  was  framed  on  a  misfeasance,  such 
verdict  and  judgment  were  not  erroneous,  and  they  were  therefore  now  affirm- 
ed in  the  Exchequer  Chamber  in  error,  although  it  was  contended,  that  the 
cause  of  action  being  founded  snbstantially  upon  a  contract,  was  subject  to 
all  the  incidents  of  an  action  upon  a  contract,  and  that,  consequently,  the 
plaintid'  was  bound  to  prove  a  joint  liability  in  all  the  defendants^  upon  the  au- 
thority of  the  decisions  in  Powell  v.  Laytw,  2  N  R.  366.  ante,  p.  166;  Max 
v.  Roberts,  ante,  p.  166;  Green  v  Greenback,  2 Marsh.  485;  Boson  v.  Saud- 
ford,  anfe,  p.  158;  and  Dale  v.   Hall,  1  Wils  281.  oa^  p.    156.     Chief  Jua- 
(ice  Dallas,  in  the  delivery  of  the  judgment,  observing^Ifh  ware  t!»eihat  the 
Vol.  V.  15 
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present  actioo  was  looivi^  oo  cocr.rsct.  and  so  nnxch  so,  that  io  order  (o  sap-* 
port  it,  a  cootract  between  the  parties  asast  hare  been  proved,  the  objection 
wowld  deaerre  caosidevalioo:  bol  we  are  oTopinioo,  thai  this  action  is  not  ao 
laoDded,  aad  'hai  on  the  trial  it  was  not  necesearr  to  show  that  there  was  any 
cmtmg  contract;  and,  therefore,  Ih^  the  obligation  entirelT  fails.  This  was, 
in  fiKt,  an  action  on  the  case  against  a  common  carrier,  ntion  whom  a  dntjr  19 
inipuneid  bj  the  cnBtoni  of  tbe  rralro;  in  orher  words  b>  the  cominoD  law;  to^ 
carry  and  conrer  coods  or  paaseaeers  saiehr  and  secnrelj ;  and  so  that,  by  their 
aeglisrence  or  defaoh,  no  icjiny  or  dara-*^  happen.  A  breach  of  this  duty  is 
a  breach  of  the  law;  aiw!  fcr  this  brearh  an  aicticn  lies,  founded  on  the  com' 
idon  law,  and  sach  action  wants  not  the  aid  of  a  cootract  to  support  it.  In  that 
Tiew  of  the  subject  the  aathoritte<  prin«-'pallT  relied  on  by  the  plaiotirls  in  er- 
ror have  no  appbcatioo.  Those  irere  chie  'y  the  emses  of  Powell  w  LaytOD^ 
S.  N.  R.  366;  aad  Max  ▼.  Roberts,  2  >'  R.  4.VI.  These  cases  are  decided 
by  the  same  jodges,  and  are  in  no  respect  Kke  the  case  now  before  os.  £ach 
of  them  were  actions  against  owners  of  a  ship  not  «tared  to  be  general  ship9 
1^  169  ^  carrying  the  goods  of  all  who  chose  to  send  them,  but  it  is  stated  as  a  parti* 
cobir  emplojrment  in  each  case.  In  the  first  of  those  cases,  Powell  t.  Lay  ton 
the  declaration  staled,  that  the  plaintiff,  at  the  «necial  instance  and  reque^  of 
the  delendanl,  had  caused  dirers  good^,  &c.  to  be  delnrered  to  him,  to  be  car* 
ried  and  conreyed  by  him  on  hoard  of  a  certain  ship  or  ressel  of  the  defendan  • 
then  in  the  river,  and  bound  for  parts  beyond  the  seas.  Now,  it  is  obrious, 
Iffom  the  dectaratioo,  that  that  was  a  case  founded  on  a  particular  contract ;  and 
thereftre  the  Court  held,  that  the  defendant's  plea  in  abatement;  that  the 
goods  were  delivered  to  the  defendant  and  another  person,  they  being  panneny 
and  jointly  interested  in  the  vessel,  was  good;  and  that  the  other  person  ooght 
to^have  been  joined.  Consequently,  onr  demarrer  to  that  plea,  jodgment  was- 
given  for  defendant.  In  Max  v  Roberts,  the  point  in  tke  cause  wcs  decided 
on  the  saro»  principle,  altlioo^b  the  qoestion  arose  in  a  dii.erent  shape.  There 
the  declaration  stated,  that  the  defendants  were  owners  of  a  ship,  and  that  the 
goods  were  shipped  on  account  of  the  plaintiff,  to  be  carried  ^rc.  On  the  trial 
he  failed  in  proving  that  the  defendant  Roberta,  and  eight  other  defendants^ 
were  part  owners;  by  his  evidence  he  a  "ected  the  eight  only.  The  same  jud- 
ges who  decided  Powell  v.  Lay  ton,  held,  that  the  owners  had  no  doty  imposed 
on  th^m  but  what  arose  by  contract,  and  adhered  to  their  former  deoiston  in 
that  case.  Here,  however,  a  duty  was  imposed  on  the  defendants  which  did 
not  arise  by  contract,  but  by  the  common  law,  or  custom  of  the  realm.  It  is  not 
mater iaL  therefore,  to  oppose  the  decision  in  the  case  of  Powell  v.  Lay  ton  and 
Max  V  Hobertsto  the  decision  of  the  court'  of  K.  B.  or  the  earlier  case  of  Govett 
V.  Radnidge,  because  this  case  differs  from  them.  If  those  cases  should,  on 
any  future  occasion,  be  brought  into  opposition  with  each  other,  it  must  remain 
to  be  decided  which  of  them  is  right  if  they  differ,  and  are  irreconcileable.  At 
present  it  is  sufficient  to  say,  this  action  is  founded  on  a  misfeasance,  and  that 
the  declaration  is  framed  accordingly;  and,  therefore,  that  the  verdict  and 
judgment  given  against  some  only  of  the  defendants,  is  not  erroneous,  and 
ought  to  be  affirmed, 
la  both       12^  Ansbllv.  Waterhouse.  T.  T.  1817.  K.  B.  9  Chit.  Rep.   1  Weall  v. 

Kino.  T.  T.  1810.  K.  B.  12  East.  452. 
This  was  an  action  on  the  case  against  a  common  carrier,  fornot  safely  car- 
rying a  passenger.  Defendant  pleaded  in  abatement  the  non-joinder  of  a  co* 
proprietor.  Demurrer  and  joinder.  The  cases  of  Buddie  v.  Wilson,  ante, 
p.  159.  and  Powell  v.  Layton,  ante,  p.  161.  were  cited  for  defendant.  But 
the  court  said,  declarations  against  carriers  in  iort^  are  as  old  as  the  law,  and 
continued  till  Dale  v.  Hall,  when  the  practice  of  declaring  in  assimpsU  succeed- 
ed; but  this  practice  does  not  supersede  the  other.  Here  there  is  no  need  of 
contract;  there  is  nothing  to  show  that  it  was  not  a  declaration  on  the  custom 
of  the  realm.  In  substance,  defendant  is  stated  to  be  a  common  carrier.  Pow-> 
ell  V.  Layton  was  the  case  of  a  ship  owner,  there  were  express  words  of  a  con- 
tract, and  an  exceptioa  as  to  the  perils  of  the  sea.     This  was  onlv  decl^^ring 


eosrts. 
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afl^tfsual  400  years  before  Dale  V.  Hall.  There  is  a  breach  of  duty  on  which,  [  164  ] 
as  vreli  as  defeodant's  public  character,  the  declaration  is  framed.  This  being 
an  action  for  a  torl^  all  its  consequences  follow,  and  the  plaintiff  might  sue 
some  ooly.  The  declaration  charges  carelessness  and  negligence,  by  which 
the  coach  was  overturned.  The  plea  says,  that  all  the  parties  were  guilty  of 
the  carelessness  and  negligence.  There  was  no  such  plea  before  Buddie  v. 
Wilson,  ante,  p,  59.  which  was  a  case  of  non-feasance,  and  the  court  overrul- 
ed the  plea  on  another  point.  Govett  v.  Radnidge,  ante  p,  150.  would  be  the 
case  to  follow,  if  necessary  to  decide  between  conflicting  cases.  The  case  of 
Powell  V.  Layton,  and  other  cases  aga  nst  ship-owners,  are  distinguishable. 

(3^    Trover. 
i,  Dickon  v,  Clifton.   M,  T.  1766.  C.  P.  2  Wila.  319;  S.  C  1  Vent.  223. 
Contra^  Dalston  v.  Javson.  T.  T,  1695.  K.  B.  5  Mod.  Rep.   91.  S.  C. 
12  id  73;  S.  C.  I  I^rd  Raym,  58;  S  C.  3  id.  115;  S.  C.  1  Salk.  10;  3 
id.  204;  S.  C.  Comb  373. 
This  was  an  action  framed  against  a  common  carrier  in  case,  for  a  breach  of 
4uty,  tor  negligence  and  misfeasance,  with  which  a  count  in  trover  was  joined. 
4x1  objection  was  made  upon  motion  in  arrest  of  judgment,  that  these  counts 
could  not  be  joined;  but  was  overruled  by  the  court.     Lord  Chief  Justice  Wil- 
mot  observed — I  own  that  in  many  books  it  is  reported  that  trover  and  a  count  When  the 
against  a  common  ^sarrier  cannot  be  joined,  but  common  experience  and  prac-  ^^^^   j 
Uce  are  now  lo  the  contrary.     See  1  Vent    365;  3  Lev.  99;  1  T.  R.  276;  3^^^/*    ^ 
Wils.  348,  W.  Bl.  848.  And 'not  in 

2.    GovETT  V.  Radnidge.  M  T.  1802.  K.  B,  3  East.  69.  lerma  of 

Ja  (his  case,  Lord  Ellenborough,  C.  J.  alluding  in  terms  of  approbation  to<^ontract,  a 
the  above  case,  and  recoarniziniF  the   point  that  trover  and  a  count   aeainst  a  *^^^^  *°  ^J^ 

1%  ▼Ar  fHAv  bfi 

«ommott  carrier  might  be  joined;  added,  that   if  the  count  against  a  eommon^f  ^^^^ 
carrier  were  laid,  not  in  terms  of  contract,  but  upon  a  breach  of  duty,  it  was  joined. 
then  (he  daily,  and  tlje  convenient,  and  well  wa  ranted  practice  to  join  tiiem. 

3.  RicmJiDBON  V.  Atkinson.   M  T.    1723,  K.  B   1  Str.  576.  S,  P.  Taylor  To  rostain 

v. .  T.  T.  1702,  K,  B.  2  lord Ravm,  792.  thia  eoonta' 

In  this  case  Eyre  and  Fortescue,  Js.  held,  that  a  carrier's  drawing  out  part  «on^«n»»on 
of  a  vessel,  and  filling  it  up  with  water,  was  a  conversion  of  all  the  liquor,  and  ^"^QtlT^'be 
the  jury  gave  danii^esfbr  the  whole.     See  Cro.  Eliz.  219.  proTed,  as 

4.  Steds  V,  Hav.  E.  T.  1791.  K.  B.  4  T.  E.  2G0.    S.  P.' Samuel  v.  Darch.  forinstkoc^ 

H.  T.  1817.  |t.  B.  2  Stark.  N.  P.  C.  60.  that  the 

The  owner  of  goods  on  board  ^  vessel,  directed  the  captain  not  to  land  them  carrierdrew 
on  the  wharf  against  which  the  vessel  was  moored,  which  he  promised  not  to  ^°J  ^^ 'laJ^ 
do,  bui  afterwards  delivered  them  to  the  wharfinger  for  the  owner's  use,  under  gned  u  up 
an  idea  that  the  wharfinger  had  a  lien  upon  them  for  the  wharfage  fees,  be- with  water; 
gause  the  vessel  was  unloaded  against  the  wharf     The  court  held  that  the    [   1 65  ] 
owner,  upon  demand  and  refusal,  might  maintain  trover  again^t  the  captain.  Or  that  be 
unless  he  could  establish  the  wharfinger's  right;  for  putting  the  goods  in  thePn^^he 
custody  of  the  wharfinger,  brought  a  charge  upon  the  plaintiff,  and  was,  there-  fJJ°Jf*  *?*®  - 
fore  a  conversion  by  the  defendant.     See  1  BL  Rep.  413.  423;  1  Wils.  328;;  jhi^^'^^; 
I  Burr.  20.  ion   contra 

5.    Severin  V.  Keppell.  E.  T.   1802.  N.  P.  4  Esp.   156,  ry  to  or 

Action  of  trover  against  the  defendant  for  several  articles  of  plate  given  him  den; 
to  repair.     When^applied  to  for  the  goods,  he  excused  the  non-delivery,  stat- 
log  that  he  had  not  received  some  parts  from  the  tradesman  to  whom  they  had  ^*  *^  ^*' 
been  entrasted.     There  was  no  evidence  of  a  refusal  to  deliver;  but  in  one  ^^  ^^^  ^^ 
instance  the  defendant  acknowledged  that  they  were  in  his  possession,  but  a  bare  dob 
•vaded  the  delivery  on  the  ground  that  he  was  prevented  by  the  absence  of  deliferythe 
his  wife;  he  afterwards  sent  home  part,  and  stated  that  he  had  delivered  the  action  will 
remaiader.     It  was  contended  for  the  defendant  that  there  was  no  evidence  of  °^^  ^^^> 
a  conversion  sufficient  to  support  the  form  of  action  adopted.     Lord  Ellenbo- 
rough concurred,  observing,  that  the  Court  usually  acted  on  the  principle,  that 
a  breach  of  what  commences  in  contract  could  never  enure  as  a  conversion 
sufficient  to  support  trover;  and  he  instanced  a  ccee  in  fhe  K.  B. ,  where  it 
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And  that     <^as  holden  that  nothing  less  than  a  refusal  to  deliver  coald  be  construed  »ff 

even  a  car  ^^^  solitary  fact  of  nondelivery  being  insufficient.     See  5  Bnrr.  2825. 

tiSnth^e  ^    ArTERsoL  v.  BaiA>T.  T.  T.  1808,  N.  P.   I  Campb.  409. 

has  deliver     Trover  against  a  common  carrier.     The  defendant  received  a  quantity  of 

ed  'ooda  to  bricks  to  be  carried  to  one  A. ;  who  never  received  them;  but  the  defendant 

the  constg   asserted  to  the  plaintiffthat  he  had  delivered  them  to  A.     It  was  decided,  that 

nee,  which  a)t||oijgh  the  omission  to  deliver  the  goods  was  a  tortious  act  in  the  defendant, 

no^evi'       the  particular  tori  relied  on  was  not  supported  by  the  facts. — PlaintiiF  non- 

dence  of  a  suited. 

conversion.  7.  YouL  V.  Harbottle.  E.  T.  1790.  N.  P.  K.  B.  Peake.  69.  Cited  in  De* 

vEREux  V.  Barclay.  T,  T.  1819.  K.  B.  2  B.  Sr  A.  704. 
It  10,  howe  Trover  for  goods,  which  defendant,  master  of  a  Gravesend  packet-boat,  bad 
ver  8a£  delivered  under  mistake  to  a  stranger.  It  was  contended  that  the  plaintiff 
tboQffh  ^the  ^^^  ^  nonsuited,  as  there  was  no  evidence  of  a  conversion.  The  counsel 
act  conati  ^'^r  ^^^  plaintiff  relied  on  the  case  of  Syeds  v.  Hay,  4  T.  R.  260.  Lord  Ken- 
tnting  the  yon  said  :  that  case  is  determined  on  its  own  particular  grounds  ;  I  agree  that 
intention  where  a  carrier  loses  goods  by  accident,  trover  will  not  lie  against  him;  but 
****  **^°"°  where  he  delivers  them  to  a  third  person,  and  is  an  actor,  though  under  a  raift^ 
?Ia"1.  irK«  take*  this  species  of  action  may  be  maintained. — Verdict  for  plaintiff.  See 
iTw  deliver  Burr.  2827;  Holt.  N.  P.  C.  273. 

cd  the  8.  Lubbock  v.  Lvglis.  M,  T.   1315.  N.  P.    1  Stark.  104. 

geoda  by  The  plaintiffs  having  received  a  letter  from  their  brokers  intimating  that 
mistake  to  they  had  sold  certain  bides  lying  in  the  Ix>ndon  Dock  Company,  bclongmg  to 
"rTe^T**^^  plaintiff,  to  one  B.,  s^nt  an  order  to  the  company  to  deliver  them  to  the  or-% 
AlthoDsh  ^^^  ^^  ^'  ^^^^  plaintiffs  accidentally  discovering  that  the  sale  had  not  taken 
aader  8  pl&ce,  directed  the  company  not  to  deliver  the  goods;  the  latter  had,  however, 
foiled  or  already  delivered  them  under  an  order,  purporting  to  be  the  order  of  B.,  bui 
der.  which  eventually  proved  to  have  been  forged.     In  an  action  against  the  com- 

pany for  the  \  alue  of  the  goods,  the  defendant's  counsel  endeavoured  to  shel- 
Bot  where  ter  themselves  under  the  authority  of  B  's  supposed  order — but  Lord  ICIlenbo- 
^^  *J*"  -rough  held,  that  the  order  being  a  nullity,  the  defendants  had  delivered  tho 
of  so  deci  f  ^*^*  without  authority,  and  were,  therefore,  liable  for  thrm  to  the  plaintiffs. — 
•ive  a  cha    Verdict  for  p]ainti'*a. 

ractor,  Atteksol  v.  Briant.  T.  T.   1808.  N.  P.  K.  B.  1  Campb.  4ia 

other  cir  Trover  for  goods.  It  appeared  that  the  plainti^'had  sent  goods,  by  the  de- 
eomatances  fendant,  a  common  carrier,  to  be  delivered  to  C.  It  was  proved  that  defend- 
cnMo^e^  art  had  asserted  he  had  delivered  the  goods  to  C.  whereas,  in  truth,  C.  had  ne- 
hiiih  a  con  ^^^  received  them;  which,  it  was  urged,  was  sufficient  evidence  of  a  conver* 
voraion;      sion  to  support  the  action.     Cut  Lord  Ellenborough  was  of  a  contrary  opinion. 

— Plaintiff  nonsuited. 
And  for       10.  Avon.  T.  T.  1704.  At  Nisi  Prius,  at  Guildhall.  K.  B.  2  Salk.  6o5.  S.  P. 
th»parp<Me  Dewel  v.  Moxox.  M.  T.  1809.  C.  P.  1  Taunt.  391.    S.  P.  Axon. 

tndTfS^al  ^   P-  K.  B.  4  Esp.  157;  B,  N.  P.  45. 

are  nsaally  ^***  ^'^^  Trover  lies  not  against  a  carrier  for  negligence,  as  for  losing  a 
relied  npon  box.  A  conversion  must  be  clearly  proved.  But  a  denial  is  no  evidence  of  a 
to  make  the  conversion,  ifthething  appears  to  have  been  really  lost  by  negligence;  but  if 
act  com  that  does  not  appear,  or  if  the  carrier  had  it  in  his  custody  when  he  refused  to 
Srhl^S  OM  ^^'•^c'"  *^  i^  w  Rood  evidence  of  a  conversion  .—See  10  Co.  96;  I  Cro.  262; 
romptioV  Le'^-  ^'^•^5  -  Mod.  244.  3  Mod  2;  1  Mod.  214;  5  id.  426;  2  Show.  148. 
may  be        H^.  213. 

bowevorre    II.   Srinnbb  v.  UpsBAw.    H.  T.   1702.  K.  B.  2  Ix>rd  Raym.  752.    S.  R 
*»«**«*•  YoRKE  V.  Greenauoh.  id.  866. 

-  Trover  against  a  carrier  for  detaining  goods ;  but  it  being  in  evidence  that 
Sit  the'fe^r  **®  defendant  o  "ered  to  deliver  the  goods  on  payment  of  his  hire,  it  was  ruled 
riar  detain  ^^^  Hoh,  C.  J.  that  the  carrier  may  retain  the  goods  for  his  hire  — ^Verdict  for 
ed  the         defendant  accordingly      See  3  B.  k,  P.  42. 

goods  for     12.  Grekn  v.  Dunn.'  M.  T.  1811.  N.  P.  K.  B.  3  Campb.  215,  n.  Solomo:? 
canriago;       v.  Dawes    H.  T.  1794.  C.  P.  1  Eap.  83.  Isaac  v  Clarke,  2  Rulst  312. 
Per  Lord  Ellenborough,  C.  J.  If  a  person  who  has  the  care  or  carriage  of 
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igoods,  oa  application  for  them  being  made,  refuses  to  deliver  them,  unless  the  Or  that  he 
person  applying  will  satisfy  him  as  to  his  property  in  them,  this  is  such  a  qua-  ^"*  not 
lification  as  destroys  the  fact  of  conversion.  I  ^^^,  J 

13  AwMT.   Lewyn.     1  Vent.  223.     S.  P.  Anon.  T.  T.    1703.     K.  B.  2"^jJ  ^*^"»« 
Salk.  655.     Ross  v.  Johnson.   H.  T,  1772.   K.  B.  5  Burr.  2825;  S.  C  Sf-iJ.'JSr 
B.  N.  P.  44  &  45.     YouLE  v.  Harbottle.  E.  T.  1791.  N.  P.  K.  B.  them  waa 
Peake  50.     Olive  v.  Lawes.    2  Stark.    N.  P.O.    181.     Kirkman  v.  the  trqeow 
Harbottle.  Lane  Sum.  Ass.  1800.    Cor.   Graham,  B.  cited  in  Sel-nor; 
win.  N.  P.  tit.  Carriers. 
In  this  case  the  Court  held,  that  if  a  carrier  loseth  goods  committed  to  him,  ^^  ^^1^\^^ 
a  general  action  of  trover  could  not  be  supported  against  him;  and  observed:  ^^ 
in  order  to  maintain  trover,  there  must  be  an  injurious  conversion.     This  is 
not,  however,  to  be  esteemed  a  refusal  to  detain  the  goods.     The  defendant  ^  ^^^^ 
cannot  detain  them.     It  is  not  in  his  power  to  do  it.    It  is  a  base  omission.  \^^J^  ^^|j 
The  clear  remedy  is  by  action  upon  the  case.     See  6  East.  450;  2  B.  &  P.  Hverad  to 
439;  6  Mod.  212;  3  B.  &  A.  687;  3  B.  &  B.  2;  1  D.  8c  R.  234.  thecossig 

14.  Taylor  v. .  N.  P.  K.  B.  2  Ld.  Raym.  792.  nee'i  ter 

Per  Cur,    If  goods  be  delivered  to  a  carrier,  and  he  docs  not  deliver  them  ^^^*  ^7 
according  to  the  direction  given  him,  upon  demand,  and  refusal,  trover  li^^l^UrencJ^^ 
against  him  upon  the  custom.     But  if  the  goods  be  delivered  to  a  servant  off^  master 
the  carrier,  or  to  his  warehouse-keeper,  and  they  are  not  delivered ,  &c.,  an  had  beea 
action  of  trover  does  not  lie  against  him  without  an  actual  conversion  by  him.  prevented 
16.  BoARDMAN  V.  SiLL.  M.  T.  1809.  K.  B.  f  Campb.  410.  n.  fromreceiv 

In  an  action  of  trover  ibr  brandy  lying  in  the  defendant's  cellar,  it  appeared  >"S^"^i"- 
that  the  (defendant  had  refused  to  deliver  the  brandy,  stating  that  it  was  his  B«t  if  he  re 
property.     It  was  urged  in  support  of  this  assertion,  that  the  defendant  had  a  ^p"*  ^<>  d^ 
lien  on  the  brandy  for  rent  in  respect  of  the  brandy,  and  of  which  no  tender  ^'^•J    • 
had  been  made.     8ed  Per  Cur,     The  brandy  was  not  originally  detained  on  SJIrticv^irr^ 
the  ground  of  lien,  nor  has  any  demand  for  rent  been  made. — Verdict  for  ground, 
plaintiff.  which  at 

the  trial  is  not  relied  upon,  will  be  the  eonvenion  complete,  althoigh  he  may  afterwards  The  consig 
•at  ap  a  defence  to  the  action.  QBconoeeted  with  aaeh  alleged  privilege.  nee,  being 

2d.  Parlict  to  the  nnl.  ingtheparty 

I.   PUtitaiffa.  '"'''*^"1: 

I.  It  being  a  general  rule  of  law  that  such  parties  only  can  maintain  an  ac-^^T^^  ^y^^' 
tion  in  whom  the  legal  interest  is  vested;  and  as  we  have  seen  that  the  prop- carrier  the 
erty  by  delivery  to  the  carrier,  becomes  absolutely  vested  in  the  consignee,  it  property  is 
follows  that  the  action  can  in  general  be  brought  only  in  his  name,     i^ie  only  vested,  ia 
case  in  which  the  consignor  can  appear  as  plamtiflfis  where  that  right  reserved  ^  proper 
to  him  under  any  special  contract  with  the  carrier,  or  where  it  is  brought  in  P®"^"  ^ 
prosecution  of  the  right  which  he  has  by  law  of  resuming  the  property  whilst  bailee,  nn- 
in  tranatttt.     In  neither  ca^e  will  the  carrier  be  allowed  to  question  his  title  to  Iom  the 
the  goods*,  aee  ante,  div.  Effect  of  Delivery.  general  mle 

2.  Duff  v.  Budd.  H.  T.  1822.  C.  P.  3  B.  &  B.  177.  he  affected 

A  counterfeited  order  for  the  transmittance  of  goods  had  been  given  to  a  ^7  ^^7  P*''' 
tradesman^  who  in  consequence  delivered  the  goods  to  the  carrier,  directed  to  t^^^.  ^^^ 
the  supposed  consignee,  which  were  afterwards  lost  by  the  carrier  by  means  of  r  i68  1 
a  negligent  misdelivery.  The  consignees  brought  an  action  against  the  car-  Or  by  the 
rier  M>r  negligence,  which  the  Court  held  maintainable,  observing.  In  this  case  pecnfiar  eir 
the  consignee  may  sue  in  his  own  name,  since  the  delivery  of  the  goods  to  the  enmstaaceB 
carrier  created  no  change  of  property,  for  there  was  no  sale  between  the  par-  ^:  ^7  P*' 
ties  which  could  have  transferrea  it  to  the  consignee,  and  the  delivery  being  '^°  ^^^^^^' 
by  fraud,  could  operate  no  such  effect.     See  2  B.  &  A.  356.  Whether 

2.  Defendants,  the  loss  or 

1.  Williams  V.  CauNsxoy.  E.  T.  1817.  N.  P.  K.  B.  2  Stark.  82.  Mio- damage  art 
DLBTON  V.  Fowler.  M.  T.  16»3.  K.  B.  1  Salk.  2t2.  Levi  v  Water- ■••from the 
HOUSE.  H.T.  1815.  Ex.  1  Price.  280.  negligeno# 

Action  on  the  case  against  defendant  as  a  carrier,  for  loss  of  a  watch.  From  ^.^|  ^^  ^ 
the  evidence  brought  forward,  it  appeared  that  defendant  was  the  driver  of  a 
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servants,     coach;  thftt  he  had  conveyed  other  parcels  for  the  plaintiff;  but  it  was  not 
shontd^be   P*"^^®*^  ^^^^  "P^"  *^"^  delivery  of  this  or  of  any  other  parcel,  any  contract  or 
brought       stipulation  had  been  made  for  any  reward  to  be  paid  for  the  conveyance.     It 
against,  the  was  urged  that  defendant  was   not  responsible,  the  master  being  the  only 
carrier.*      party  who  could  be  made  to  answer  for  the  negligent  carriage  of  the  property. 
But  Lord  Ellenborough  said,  that  if  the  defendant  could  be  considered  as 
having  {aken  the  watch  to  be  carried  on  his  own  account,  for  a  reward  to  be 
paid  to  him,  he  would  be  liable,  although  he  acted  in  fraud  of  his  master. — 
There  is,  however,  nothing  to  indicate  that  the  defendant  received  the  parcel 
otherwise  than  in  the  character  of  a  servant. — PlaintiH'  nonsuited.     Vide  ante, 
p.  130, 
The  nam        2.  It  having  been  determined  that  the  action  against  a  common  carrier  for 
ber  of  par  the  loss  of  goods  may  be  founded  either  in  tort,  or  contract,  ante,  p.  157.  the 
V^  I^Q^i  ^^^^  ^  ^^  joininff  parties  as  defendants  will  follow  the  general  principles  of 
m1  H        ^^^^  actions.     Hence  if  the  action  be  not  maintainable  without  reference  to 
pesids  on     ^  contract  between  the  parties  and  laying  a  previous  ground  for  it,  by  showing 
the  form  of  ^^^h  contract,  then,  although  the  plaintiff  shapes  his  case  in  tort,  the  defend- 
action  adop  ants  may  take  advantage  of  nonjoinder  of  all  the  parties  by  a  plea  in  abate- 
ted.;  ment;  and  the  plaintifT  will  be  liable  to  a  nonsuit  if  he  join  too  many,  lor  he 

shall  not  by  adopting  a  particular  form  of  action  alter  the  defendant's  situation. 
But  when  the  principal  count  has  been  framed  upon  an  alledged  neglect  of  du- 
ty; or  not  upon  any  terms  of  contract,  it  is  usual  to  add  a  count  in  trover  if  there 
With  res     {g  ^^y  ground  to  support  it;  and  in  such  case  no  advantage  can  be  taken  of  the 
5*^1  ration  ^"'*'*®'*  °^  some  defendants,  or  of  the  joinder  of  too  many.  See  8  T.  R.  186. 
oToisump  ^'   OftheoUading8,1[ 

ait  against  '  \.    Cf  ihf  declaration. 

a  carrier,  it  (<>  1 )  in  osBumpsiL 

doesnotap  i.  Dale  v.  Hall    M.  T.    1750.  K.  B.   1  Wils.  28^. 

pear  to  be  Thw  was  an  action  upon  the  case,  against  a  shipmaster  or  keelman,  who 
uTcoin  carried  goods  for  hire  from  port  to  port.  The  plainti '  did  not  declare  against 
mence  with  l^ioQ  &8  A  common  carrier,  upon  the  custom  of  the  realm;  but  the  declaration 
an  induce  was,  that  the  defendant,  at  the  special  instance  of  the  plaintiff,  undertook  to 
ment  of  the  carry  certain  goods,  consisting  of  knives  and  other  hardware,  safe,  from  such 
defendant's  Q  ^^^  ^  such  a  port;  and  that  in  consideration  thereof,  the  plainti''  undertook 
mon^car*""  ^^^  promised  to  pay  him  so  much  money:  that  the  goods  were  delivered  to  the 
rier,  OT  of  defendant  on  board  his  keel,  and  that  the  goods  were  kept  so  negligently  by 
the  nature  him,  that  they  were  spoiled,  to  the  plaintiff's  damage.  The  jury  found  a  ver-i 
of  the  con  diet  for  plaintiff,  and  no  tenable  objection  was  made  to  the  declaration, 
veyancc.  2.  Max  v.  Roberts.  H.  T.  1810.  K  B.  12  East.  89. 

The  declaration  in  this  case  stated,  that  the  defendants,  being  owners  of  a 

Bat  a  dell    ^i^^^  ^  j^^  bound  on  a  voyage  from  thence  to  W.;  the  plaintiff  shipped  goods 

receipt  of    ^^  board  to  be  carried  upon  the  said  voyage  by  the  defendants,  and  to  be  de- 

tfaecoodtf    Hvered  at  W.  to  the  piaintiO's  assigns,  witl.  other  averments  immaterial  to  the 

by  defend    point,  now  abridged;  which  was,  whether  enough  had  been  above  alleged  to 

ant  must  bo  enable  the  plaintiff  to  charge  defendants  with  a  loss  of  the  property  entrusted 

*'*to*  h*  ^  ^^  them.     The  Court  said — the  declaration  alleges  a  shipment  by  the  plaintiff 

that  a' eon   ^^  gcKX^s  on  board  a  vessel,  of  which  the  defendants  are  stated  to  be  owners; 

tract  eiist   hut  it  does  not  proceed  to  state  that  such  goods  were  delivered  to,  or  received 

•d.  by  the  defendants;  or  that  the  defendants  in  any  manner  ever  had  notice  of  the 

[  170  ]  fact  of  such  shipment;  so  that  there  is  not  only  a  want  of  any  words  importing 

a  promise  by  the  one  party  to  the  other;  but  there  is  also  an  entire  absence 

of  all  circumstances  or  facts  from  which  any  promise  or  agreement  could  be 

*  At  Bury  assizes,  1782,  in  the  ease  of  Harvey  v. -Syliard  and  his  wife,  which  was  an 
action  for  a  box  with  SOI,  in  it,  which  was  delivered  to  her  as  book-keeper  for  her  bro- 
ther, who  was  a  carrier,  in  order  to  be  sent  bv  the  waggon  to  London,  which  80/.  was 
afterwards  lest;  it  was  adjudged  that  the  action  would  not  lie  against  her,  bnt  it  ought  to 
have  been  brought  against  the  brother  himself,  and  the  plaintiff  was  nonsuited;  2  Bar- 
nard. 234. 

f  For  practical  forms,  see  PetersdorflT's  Index  to  Precedents  in  Civil  and  Criminal  Pro- 
ceedings, tit^  Carriers. 
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ionplied,  or  duly  inferred  between  them  in  respect  to  such  goods.     The  decla- 
rarion  on  these  grounds  cannot  be  sapported. 

3.  KosK£LL  V.  VVaterhouse.  H.  T.  1819.  N.  P.  K.  B.  2  Starkie.  461. 
Action  ag^ainst  a  carrier  for  not  taking  care  of,  and  ssCfel/  carrying  goods  In  the  Btntm 
according  to  his  promise.     It  appeared  that  he  had  limited  his  responsibility  as  "^^'^^  of  the 
a  carrier  by  means  of  a  notice^of  which  the  plainti  /  was  cognizant;  the  plain- ^^^^  bViet 
tiff  declared  against  the  def  !ndant,  as  a  carrier,  in  the  usual  form,  and  attempt-  f^^tb  so  as 
ed  to  insist  that  the  notice  did  not  apply,  as  the  goods  were  lost  from  the  de-to  corres 
fendant's  warehouse  before  the  actual  carriage  of  the  goods  commenced.     But  pond  with 
Abbott,  C.  J.  was  of  opinion,  that  at  all  events  the  plaintiff  could  not,  as  his^^®  f^f^ 
declaration  was  framed,  insist  upon  this  grolind,  since  he  ou^ht  to  have  charg-  ^^^J^q^^° 
ed  the  defendant  as  a  warehouseman,  and  not  as  a  carrier^  or  to  have  charged  ^^^^  ^-  ^^ 
bim  with  receiving  the  goods  to  be  taken  to  a  particular  coach  in  order  t6  be  terial  vari 
carried;  but  here  the  plaintiff  had  merely  charged  him  with  negligence  as  a  once, 
carrier. — Plainti.'  nonsuited. 

4.  Samuel  v.  Darch.  H.  T.  K.  B.  2  Stark.  N.  P.  C.  60. 
This  was  an  action  brought  against  defendants,  as  a  carrier,  for  the  non-de-  ^®*^*^" 
livery  of  goods.     The  declaration  alleged  the  delivery  of  said  goods  to  defen- 1.        j  f^* 
dant,  and  the  undertaking  to  deliver  the  same     The  delivery  was  proved  from  ev^enco 
carrier's  receipt,  which  also  engaged  to  deliver  said  goods  to  bearer  of  the  sai  I  produced 
receipt.     The  goods  were  delivered  to  a  wrong  person;  counsel  for  defendant  will  bo  fa 
argued,  that  this  special  contract  was  not  as  alleged  in  the  declaration,  but  to  tal- 
bearer  of  said  receipt.     It  should  have  alleged  that  plaintiff  was  the  bearer  of 
receipt,  or  defendant  refused  to  deliver  goods  to  the  bearer.     It  was  on  the 
other  hand  argued,  that  the  contract  waste  deliver  according  to  appointment, 
and  the  receipt  was  only  evidence  of  it.     Per  Lord  Ellenborough.     It  was 
not  an  unqualified  contract.     The  defendant  had  a  right  to  stipulate  for  the  ev- 
idence of  the  receipt.     If  the  declaration  had  b^en  in  trover,  the  plaintiif 
would  have  had  a  right  to  recover  for  a  delivery  of  the  goods  to  another,  as  it 
would  have  amounted  to  a  conversion. 
d.   Latham  v.  Rutley.  T.  T,  1823.  K.  B.  2  B,  <^  C.  20;  S.  C.  3  D.  &  R  21 1.  ;f^|7^^ 

Declaration  in  assumpsit  in  the  usual  way,  on  the  common  law  Uabtlity  of ^^^^  except 
the  defendants,  being  carriers  between  Dover  and  l^ndon,  (or  not  safely  car-  hit  liability 
rying  from  the  latter  to  the  former  place,  a  parcel,  in  which  were  contained  a  from  Ion 
quantity  of  bank  notes.     Plea,  general  issue .     At  the  trial  it  appeared,  that  occasioned 
the  plaintiffs  were  bankers  residing  at  Dover ;  that  the  defendants  were  accus-  ^^.  ^^  ^^ 
tomed  to  carry  parcels  for  them  for  the  annual  sum  of  52/.  JOs.  that  on  receiv-^  ^'^' 
ing  of  a  parcel,  the  defendants  were  accustomed  to  give  an  acknowledgement 
to  Messrs.  Hoare  &  Co.  the  town  bankers  of  the  plaintiffs,  that  it  had  come  to 
their  hands,  and  that  they  would  safely  deliver  it  '^fire  and  robbery  excepted." 
It  further  appeared,  that  a  parcel  containing  900/.  in  bank  notes,  had  been  re- 
ceived by  the  defendants  to  carry  to  Dover,  which  they  had  not  delivered  to 
the  plaintiffs;  that  no  circumstances  respecting  the  manner  in  which  the  parcel  ^r  ^^j^  i 
was  lost,  were  known.     It  was  objected  on  the  part  of  the  defendants,  that 
there  was  a  variance  between  the  evidence  and  the  declaration,  for  that  the 
declariition  was  general,  but  the  contract  to  carry  was  special,  with  an  excep- 
tion.    The  learned  judge  refused  to  direct  a  nonsuit;  and  the  jury  found  that 
the  notes  in  question  had  been  received  by  the  defendants,  and  not  delivered 
over  to  the  plaintitts,  and  that  they  were  received  under  a  special  contract,  in 
which  loss  ^''  by  fire  and  robbery  were  excepted,"  but  that  the  loss  did  not  hap- 
pen by  fire  or  robbery,  but  in  consequence  of  the  negligence  of  the  defend-^ 
ants,  and  gave  the  plaintifis  damages  900/. 

Cause  was  shown  against  a  rule  to  enter  a  nonsuit,  and  it  was  contended 
there  was  not  a  variance;  that  the  jury  having  declared  that  the  loss  had  not 
happened  either  from  fire  or  robbery,  had,  in  tact,  found  such  sufficient  evi- 
dence to  support  the  declaration.  It  was  also  urged  that  the  part  about ''  fire 
and  robbery"  was  a  proviso,  not  an  exception,  and  that  it  ought  to  have  been 
set  out  in  a  plea  Per  Cur.  How  much  soever  inclined  we  may  feel  to  jp^et 
over  this  objection,  and  to  give  the  plaintiffs  the  benefit  of  this  verdict,  we  nnd 
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ourselves  bound  down  by  strict  legal  principles,  to  hold  that  there  is  a  £ital 
variance  between  the  evidence  and  the  declaration  The  plaintifik  have  de- 
clared on  the  common  law  liability  of  the  defendants  to  carry  the  pan:el  safely; 
and  by  that  law  they  would  not  be  exempted  from  a  loss  occasioned  by  fire  or 
robbery.  How  can  we  say  that  the  defendants  understood  the  contract  other- 
%vi8c  than  as  the  jury  have  found  it  was  made,  guarding  against  a  loss  firom 
certain  circumstances  f  It  has  been  said,  that  it  was  a  proviso,  not  an  excep- 
tion. It  id  difficult  to  draw  the  distinction  between  those  words;  but  her«  the 
clause  was  certainly  an  exception,  and  made  a  part  and  parcel  of  the  contract) 
and  then  the  case  of  Browne  v.  Knell,  2  B.  &  P.  395  ;  S«  G.  5  B.  Moore. 
164;  applies,  in  which  it  was  held  to  be  fatal  to  state  a  covenant  with  an  ex- 
ception, as  a  general  covenant.  If  this  had  been  an  exception  which  the  law 
implied,  it  would  have  been  far  different,  f'ut  even  if  it  be  considered  as  a 
proviso,  which  leaves  the  contract  untouched,  still  it  states  how  the  et^eot  of 
it  was  to  have  been  judged  of,  and  it  limits  its  extent  in  the  same  manner  as  if 
Orgivoa    it  had  given  liquidated  damages.     Rule  absolute  to  ent^r  a  nonsuit.     See  6 

Sr wm  nn\ ^«»^-  ^^9;  4  B.  &  A.  337;  8  East  7. 

"•  ^„y  6.  Latham  v.  Rutley.  T.  T.  1823.  K.  P,  3  D.  &  R  213.  S.  P.  Cult  v. 
thing  for  WiLLA\.  M.  T.  1789,  C  P.  1  H.  Bl  298. 

low  of  Per.  Abbott,  C.  J.  Although  it  has  been  holdcn,  that  if  the  carrier's  notice 

^"k  ^  is,  that  he  will  not  pay  more  than  d/.  upon  any  goods,  it  limits  the  amount  of 
^^  *^  6/*-*  '**'^'***y  °"'7i  ^"^  "^®^  °^^  ^  ^^^  ®"^  ^^  ^^®  declaration;  yet  it  is  clear,  that  if 
value  the  ^^  '^  ^^^^  ^^  ^^^^'  "^^  P^^  ^^V  ^^"^  upon  goods  which  exceed  5L  in  value,  it 
ciceptionji  there  limits  the  liability  altogether,  and  is -such  a  special  exception  as  must  be 
must  be  set  set  out. 

out  in  the  7.  Clarke  v.  Gray.  T.  T  180.>.  K.  B.  6  East,  563.  S.  P.  Smith  t.  Hoilne, 
j!^^^^'*  ^  H.  T.  1818.  C.  P.  8  Taunt.  144. 

ff  172  1  '^^^  ^^^  ^o  action  of  assumpait  in  the  usual  form  against  defendant^  as  a 
But  if  the  ^®'"^r,  for  the  loss  of  goods  above  51  value,  by  negligence.  Part  of  this  con- 
notice  be  ^^^^'^  proved  by  a  general  notice  fixed  up  in  the  carrier's  office,  and  presumed 
(hut  he  will  to  be  known  and  assented  to  by  the  plainti  Is,  was,  that  the  carrier  would  not 
not  pny  be  accountable  for  more  than  df.  for  goods,  unless  entered  as  such  and  paid  for 
5/°?  ^*^*h  "®^o''^*'*Sf^y-  The  property  in  question  was  not,  in  fact,  paid  for  accordingly. 
lo^  °oVany  '^  ^<^rdict  for  5/.  had  been  recorded,  subject  to  the  opinion  of  the  Court  upon 
such  goods  *^*^  propriety  ofthe  mode  in  which  the  plainti  I'had  declared.  On  the  part  of 
such  exep  piainti  it  was  insisted,  that  the  provision  that  no  more  than  51.  should  be  ac» 
tian  need  counted  for,  unless  the  goods  were  entered  and  paid  for  accordingly,  amoun- 
not  be  no  \q^  only  to  a  limitation  ofthe  damages  to  be  recovered  in  the  event  of  a  trial, 
ficftu.  ofthe  contract  of  carriage,  and  not  lo  n  qualification  of  the  contract  itself     On 

the  part  of  the  defondant  it  was  urged,  that  the  provision  in  question  was  a  limt* 
(ation  ofthe  promise  itself,  and  varied  the  responsibility  for  the  entire  value  of 
the  goods,  which  the  custom  ofthe  realm,  or  the  general  undertaking  to  carry 
safely  stated  in  the  declaration,  would  otherwise  cast  upon  the  carriers  ;  and 
that  it  was  not  to  be  considered  as  a  distinct  independent  proviso,  but  as  atermi 
and  qualification  annexed  to,  and  making  a  part  of,  the  original  contract  of  car- 
riage its^f.  The  Court  considered  that  the  declaration  was  correctly  drawn, 
and  observed — it  seems  to  us  to  be  sufficient  to  state  in  the  declaration  so  much 
of  any  contract,  consisting  of  several  distinct  parts,  and  collateral  provisions,  as 
contains  the  entire  consideration  for  the  act,  and  the  entire  act  which  is  to  be 
^  done  in  virtue  of  such  consideration,  and  that  the  rest  of  the  contract  which  only 
respecter  the  liquidation  of  damages,  afler  a  right  to  them  has  accrued  by  a 
breach  ofthe  contract  (such  as  the  notice  in  this  case),  is  matter  to  be  lefl  to 
the  jury  in  reduction  of  damages,  but  not  necessary  to  be  shown  to  the  Court 
The  iermi'in  the  first  instance,  on  the  face  ofthe  record. 

m  of  the  8.  Tucker  v.  Crackli.ng.  T.  1818.  N.  P.  IL  li.  2  Starlde.  385.  Lovettv. 
ioamef  HoBEs.  T    T.  1679.  K.  B.  2  Show.  129. 

be*acca  '^^^  contract,  which  was  declared  upon  in  this  case,  was  represented  in  thff 

rately  sta  declaration  to  be  for  the  conveyance  of  goods  from  W.  in  the  county  of  Mid- 
led.  dlesex,  to  T.  in  Essex,  when  in  fact  it  wasfroriT  Algadc,  in  the  city  of  London^ 
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to  that  place.     The  question  which  was  now  nrgued  was,  whether  there  wai 

a  (ktal  variance  between  the  averment  in  the  declaration  and  the  proof.    Ahbotti 

J.  was  of  opinion,  that  the  variance  was  fatal;  and  the  plaintiff  was  nonsuited.  Anezaet^e 

See  2  East  497 ;  4  T.  R.  36 1 .  Jhe  ^*i^*^^ 

9.  It  is  a  clear  and  settled  rnle  in  an  action  of  assumpBtt  against  a  carrier,  not  materT 
that  it  is  unnecessary  to  adhere  scrupuloualy  to  an  exact  and  minute  description  al; 
of  the  property  which  is  the  subject  of  the  suit.     See  2  Saund.  74.  a.  [  173  ] 

10.  It  would  seem  that  a  declaration  in  an  action  of  asaiimpst/  againsta  car»Aaditiiaaf 
rier  alleging  that  the  defendant  undertook,  &c.  for  a  retBurd^  without  stating  fi^i^Q^^o  a 
the  price  for  which  he  agreed  to  carry,  could  not  be  objected  to.  See  IS  £^asc.  ^«';*hattli# 
1 14.  n.  a.  ,•  2  N.  R.  468,-  3  Lord  Rayra.  1 16.  ^I^ok 

io  eomideratioB  of  plaintiff's  request,  and  a  certain  reward  to  him,  to  carry,  &c.  withoat 
stating  what  reward. 

M.  Mayor  V.  Humphries.  E.  T.  1824.  N.  P.   1  C.  &.  P.  N.  P.  C.  26k  ^ 
The  declaration,  after  stating  the  defendants'  contract  to  c.  rry,  &c.  ftverred  j^  the'de 
that  '^  the  servants  of  the  defendants  so  negligently  and  unskilfully  drove,  con- elaration 
ducted^  and  tnanaged,  the  said  coach,'*  that,  &c.     Plea,  that  the  cnarh  was  m'^st  be 
overturned  on  account  of  the  linch-pin  coming  out,  and  one  of  the  whrels  far -■hewn  with 
ing  o  •  in  consequence.     It  was  contended,  that  the  plaintiff  could  not  recover  P"**"'*"* 
under  the  averment  in  the  present  declaration     I^ittledale.  J  concurred  in  the  . 
defendants^  objection,  observing,  that  the  words  of  the  declaration  could  not  |j"n*i^* 
be  eiLt^nded  to  apply  to  the  sufficiency  of  the  coach:,    the  connexion  of  the^he  defend 
words  *•*•  conducted  and  managed^^  with  the  word  "  drove y'^^  being  sufficient  t«  ant  so  care 
show  that  the  plaintiff  intended  to  apply  them  in  the  same  pense  as  the  first  lessl^  and 
convened.  negligenttv 

12.  Smith  v.  Horne.  H.  T.  Iftl8.  C  P.  2  Moore.  I85  S.  C.  STaunt.  144.  h^°^|j.\^t 

It  was  maintained  in  this  case,  that  a  declaration  in  assumpsit^  stating  that  i,^  oceans 
goods  had  been  delivered  to  the  defendants,  as  carriers,  to  be  conveyed  b%  thereof  the 
them  for  a  reasonable  reward  ,*   and  that  they  undertook  to  carry  them  safely  goods  weie 
and  securely,  and  deliver  them  accordmgly;  and  alleging  for  breach  that  they  "*■*»"  ®^ 
had  lost  the  same  was  not  sufficient  to  admit  proof  that  they  had  been  guilty  of^°^   ^  ^^ 
gross  negligeftce.     But  the  Court  held  that  the  argument  was  without  founda*  ^^mji  ^f 
tion^  and  that,  therefore,  a  verdict  which,  it  appeared,  had  been  recorded  for  proof  of 
the  plaintiff,  roust  be  supported.  gross  oegU 

(b  1)  In  Case.  gence.* 

J.  NuTHEWs  v.  HoPKJvs.  E.  t.  1665.  K.  R  1  Sid.  246;  Hardw.  486-6.,     • 
'S.  P.  Carter  v.   Downich.    T.  T    1688.  K.  B.  3  Mod.  227;    S.  C.J"***^. 

Carth.  83;  S.  C.   1  Show.   127.  c«e.'uw« 

Action  upon  the  case  against  a  common  carrier  for  a  neglisent  discharge  of  f^^erly  n 
bis  duty  in  conveying  plainli  /'s  goods.     Motion  in  arrest  of  judgment,  uponsoal  to  set 
the  ground  that  the  declaration  did  not  recite  the  custom  of  the  realm.     The  ont  the  cot 
Court  agreed  with  the  objection  taken.    See  Com.  toig.  Action  on  the  case  for  *°°}  ®^  ***• 
NeaVigence,  c.  2;    Heame's  PI.  76;    Vid.  Ent  37.38;    Hro.  Red.  11.  12;?  1*^4  1 
CUft.  38.  39;  Mod.  Ent.  91.  92.  L  *  -*  J 

2.  Rich  v.  Kneeland.  T.  T.   11  Jac.  1   K.  B.  Hob.  17.  Bat  this  eoa 

Rich  brought  an  action  on  the  case  against  Kneeland  in  B.  R.,  and  declar-iQn,^  hmng 
cd,  that  whereas  the  said  K.  was,  on,  &c.  and  Ions,  &c.  a  common  hoyman  to  part  of  the 
carry  goods  by  water  for  hire,  from  Tx>ndon  to  Milton,  in  Kent,  and  thence  to  common 
London;  and  whereas  by  the  custom  of  England,  such  carriers  ought  to  keep  lftw,.need 
the  goods  delivered  to  them  to  be  carried  safely,  so  that  they  should  not  be  lost  J^^JJJd^t 
by  the  default  of  them  or  their  servants;  that  he  had  delivered  to  the  defendant, 
&c.  a  portipantcau,  with  60/.  in  it,  to  be  carried,  ^c,  for  which  he  gave  him 
twopence,  the  same,  &c^  and  that  the  defendant  had  sufl'ered  the  goods  to  be 
lost  through  default  of  hfm  and  his  servant,  on  the,  &c.     Defendant  pleaded 

*  And  a  declaration,  alleging -damage  done  to  goods,  will  be  good,  though  it  does  not 
particularize  the  species  of  damage;  Palm.  528;  Heme's  Pleader,  76.  77. 

t  And  is  better  omitted  as  it  tends  to  confound  the  distinction  between  special  customs 
which  ought  to  be  pleaded,  and  the  general  custom  of  tbe  realm,  of  which  the  conns  arU 
houad  to  tike  notice  without  pleading. 

VOL.   V  16 
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tfcot  the  pUnlifl;  CB,  S^.  dMiiiirhwgehkiofthe.kccp^g  tfaem,  which  the 

pliJtifTUJfeiied;  and  tke  iii^m^mi  ih— mJ. 
rSt^  C  •>^«<«-— He  pleads  bo  dkchaip  of  the  cjiifwpg,  aieo  die  delendaot,  bj  de- 
SiTliraiite  ■■■'*^^9  coprp—eth  that  thef  waePD  diichaiyeof thecal  15 iag  ^^""^  ^  ^"^  ^^* 
it  0  add  j*>%^  ^  '^'  piaifHifl'.  And  aow  at  the  Ffrhr<|arr  Chaadber,  00  error,  tho 
ibat  the  jodgnieat  'm  affiraMd'  aad  it  vaa  reaolvedy  that  thoagh  it  waa  a  cvatora  of  tho 
fMdt  mwM  realm,  jet  iodaed  it  ia  coemoa  law.  Sec  Bac  Ah.  tit.  CairiefB.  Hargraves. 
**^^Co.  litt.  p.  89.  a.  a.;  d  Wihi  429. 

MM  mT  ^-  CBAMBm^if  ▼.  CooKK.  ^2  Veat.  7S.  S.  P  Heuevt  t.  La!vb.  Stjl.  370. 
tajaty  atia  I^laratioo  ia  case  agaiaat  acarrierfiir  the  kaa  of  goods,  which  were  stated 
um%m.        ut  the  declaratioo  thos — "^  iO  aeU  of  gold  hottoaa,  aad  a  set  of  Torki^  stooes 

and  gamecs.''  The  Coort,  apoo  aa  objectioa  takea  to  sach  a  deacriptioo  of 
Th«  athcr  the  propertj  stated  to  haTe  bcea  eatraated  to  carrier,  oa  accoont  of  uncertaiix- 
'*^  !1j^  ^2  aawmilated  the  case  to  an  actioa  of  trover,  aad  said — the  declaration  is  cer- 
ble  t4MfcW*  ^^^  enoogh  lo  a  commoa  intent — for  to  sach  as  are  conTersant  with  those 
Ibnaaf  aa  ^^^''^E^  a  aet  is  intended  to  be  well  known,  and  in  what  tramher  the  precious 
tiao,  hara  Mooes  are  osaallr  placed  hi  sach  sets.  See  o  Rep.  S46^  ^2  Salk.  643;  3  WiLsr. 
bcca  aheaSSS;  Str.  247.  419;  Latch.  S16:  S  Lord  Rarm.  901.  n>19.  1529;  11  Mod. 
??••?!?  ^i  *  ^^«*-  ^^i  1  LcT  30i;  1  Venl.  iOG.IU;  2  Show.  3  lo;  Skin.  142: 
~jyy  1  Lord  Rajm.  588;  2  Salk.  66^;  2  Sir.  738.  827.  8 10;  Barnes.  276;  WDcs.  70. 
the  fonn^  ^'  ^*  '^  ^  ^^^  sufficient  to  refer  to  the  prerioos  part  of  this  division,  in 
tbe  dedan  ord<^  to  afford  a  ibller  fflnstration  of  the  role?  which,  in  addition  to  what  has 
tioa  ia  a«  been  atated  above,  gof^m  the  tona  of  the  declaration  ia  an  action  upon  the 
ntmftU.  caae  agaitat  a  carrier.  In  p.  169,  safe,  the  aeccaMtjr  of  setting  oat  in  the  de- 
L  176  J  daratioQ  anj  ezceptaons  to,  or  Hiwitatinna  of,  the  carrier'a  general  responsibili- 
J*  ™J^  ^  tj  has  been  coondered;  and  m  page  172,  «rf^,  the  statement  of  the  tetuim  of 
idThoalilo  ^  jotttney  or  royage  has  been  pointed  oat.  TTie  proprietr  of  staling  tho 
to  Slate,  breach  of  dot  j  according  to  the  fact^  0.*:/^,  p.  173,  and  what  averments  are  suf^ 
thai  is  ficient  lo  admit  of  proof  of groas  negligence,  arUe^  p.  1 73,  have  been  also  noticed, 
liaaui^  a  S,  It  will  be  recoUectcd,  that  when  considering  the  nature  of  an  action  upon 
deelarmiioa  the  case  against  common  carriers,  and  endeavonring  to  aacert^  whether  it 
-^2rJir  ^'"^  ^  ^  viewed  aa  am  adiam  ex  ddieio^  or  qmaai  er  combraciMj  cases  were  abridge 
neia,  it  ia  ^  which,  fhim  an  omission  of  anj  allegation  in  the  declaration  (which  were 
ia  all  iaataa  agaiiMt  ship  owiters',  that  they  were  the  owners  of  a  general  ship  carrying  the 
€••  ezpcdi  ^oods  of  all  who  chose  to  seiid  them,  a  plea  of  abatement  avering  the  non- 
anttojaseft joinder  of  certain  part-owners  waa  upheld.  It  is  presumed,  that  bad  such  a 
ZTtbTlSci;  ??""*  **?•?  inaerted,  the  decnoii  of  the  judges  would  have  been  different;  and 
a  eoBBt  ata '  ^^^^  ^  ^  apparent  from  nibsequent  casea,  that  their  judgment  could  have 
ting  defea  b^"  reversed  on  appeal.  It  may  be,  therefore,  advneable  to  insert  soch  a 
daaia  to  ba  count  in  the  declaration,  according  to  the  &ct,  ao  as  to  insure  the  abflity  of  the 
•wBCfs  of  plainti'L  depriving  the  defendant  of  that  privUege  which  he  would  have  enjoyed 
IX^  "  •?  ^^^  of  atniaipn/,  and  thereby  avoid  the  temptation  that  ia  held  out  to 
aaco,  carry  ^'^P"*  ^  infiunous  parties  to  a  suit  to  create  a  multiplicity  of  useless  pleas, 
lag  tba  ^"^  incur  an  unnecessary  expense;  for  as  this  plea  cannot  be  taken  advantage 
ffl^  of  all  of,  after  a  general  imparlance,  it  is  seldom  of  much  use  id  point  of  fact ;  and 
ladMeriBii  which,  as  every  new  defendant  who  may  be  succrasively  brought  forward,  and 
^th«iM  .  diBcloacd  by  successive  pleas  in  abatement,  may  in  his  turn  plead  that  Acre 
pto.  in  "®  j^**^  P*^®*  *®  ^®  contract,  who  ought  to  be,  and  have  not  been  join- 
abaiemeat  ^1.^  defendants,  opens  a  door  to  endless  vexation  and  expense,  asagaiiMt  the 
maj  bo  plamtiff  m  successive  stages  of  unprofitable  delaj ;  rtde  Ca.  Temp.  Hard.  1 94. 
■ude  •vail  3.   Of  the  svhsequeni  pleadtngs, 

•ble.  The  plea  of  the  general  issue  depends  upon  the  form  of  action  adopted  by 

fch^.«» !??  P**".****  L'  '^  ''*^'  **>  "^  S"^  >  "^ assumpsit,  n^t-asniaiprif.  Whether 
w^j^jwatthis  action  be  considered  as  founded  in  contract  or  iart  the  remedies  by  action 
F«-««V.  upon  the  case  or  oMumpnf  still  fall  within  the  general  class  of  actions,  which, 
m  the  Statute  of  Limitations,  are  called  aciioru  upon  the  case;  and  must  there- 
fore be  prosecuted  within  the  period  prescribed  by  that  statute,  which  limits 
the  commencement  of  such  action  to  within  six  years  from  thetima  such  cause^ 
of  action  accrued.    The  defendant  may,  therefore,  when  such  rule  has  not  been 
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complied  with^  avail  himself  of  the  objection  .by  pleading  the  fact  in  bar. 

4ih.    Of  payment  of  money  into  court.  ^[  176  ] 

1.    When  allowed.  Itbwnga 

1.  Hallet  v.  theJEast  India  Company.  H  T.  1761.  K.  B.  2  Burr.  HSI.K®"*?*™^* 

HoLTON  V.  BoLTBR.   1  H.  Bl.  299.  n.  {hedem^d 

In  this  case,  upon  a  motion  being  made  to  pay  money  into  court,  Lord  Mans-  consUta  of 
field  said,  that  in  motions  of  this  kind,  where  the  defendant  applies  to  pay  mo- a  ram  cor 
ney  into  court,  and  to  have  the  demand  struck  out  of  the  declaration,  the  law  tain,  or  ea 
arises  upon  the  fact;  and  the  true  and  sensible  distinction  is,  that  where  theP****®  **^ho 
8sm  demanded  is  a  sum  certain,  or  capable  of  being  ascertained  by  mere  com-  J^f^g^j  ^^ 
f»atation,  without  leaving  nny  other  sort  of  discretion  to  be  exercised  by  the  mere  com 
jury,  it  is  right  and  reasonable  to  admit  the  defendant  to  pay  the  money  into  pnutioD* 
court,  and  have  so  much  of  the  plaintiff's  demand  upon  him  struck  out  of  the  wUboat 
declaration  ;   and  that  if  the  plaintiff  will  not  accept  it,  he  shall  proceed  at  his  l«a^ing  "»/ 

pen»«  crAtion  to 

2.  HuTTON  V.  BoLTOv.  E.  T.   17S3.  K,  B    1  H.  Bl.  299.  n.  J^  exercii 

This  was  an  action  against  a  carrier  for  the  losa  of  a  trunk.     Though  the  ed  b^  the 
loss,  in  point  of  value,  was  full  501.  the  defendant  moved  for  leave  to  pay  20/.  jnry,  the  do 
into  court,  upon  an  affidavit,  stating  that  he  had  long  since  published  an  adver-  fendantwUl 
lisement  that  he  would  not  be  answerable  for  any  parcels  committed  to  his  care  ^  ^j^®""'* 
above  the  value  of  40/.  unless  he  was  paid  in  proportion  to  the  risk;  and  that  ^^^^^  J^^ 
though  the  property  lost  in  the  present  case  exceeded  that  value,  yet  he  was  court; 
not  infi^rmed,  nor  paid  any  thing  extraordinary  for  the  carriage.     It  was  con- 
tended, that  no  man  could  pay  money  into  court  unless  he  could  plead  a  ten-  In  an  ao 
der,  which  could  not  be  done  in  the  case  before  the  court,  as  nothing  specific  tion  a^ainit 
could  be  relied  on,  as  though  the  jury  would  give  the  value  of  the  goods  by  V**™'^. 
their  verdict,  yet  they  might,  nevertheless,  extend  it  to  damages  for  mich  in-  \^^  ^^  ^^ 
conveniences  as  the  plaintiff  might  have  sustained  from  the  non-delivery  of  ^^1^  ^^ 
them  ;  and  that  as  to  the  advertisement,  which  was  the  sole  ground  of  the  ap*  pay  into 
pKcation,  the  fact  must  be  tried  whether  the  plaintiff  had  any  notice  ot  it.     But  court  a  inm 
the  Court  said— Upon  principle  we  see  no  difficulty  in  suffering  the  mo-  *"*"*'"• 
aey  to  be  paid  into  court.      This  is  an  action  of  assumpsit,  and  the  goods  are  ^^^^  ^^ 
stated  to  have  been  of  a  specific  value.     The  declaration  does  not  state  any  j,^  Umited 
particular  damage  or  inconvenience  in  consequence  of,  and  independent  of  the  hia  reapon 
loss,  and  therefore  the  plaintiff  cannot  recover  beyond  the  value  of  the  goods  tibilttv 
in  question  ;  for  which  reason  the  declaration  does  not  differ  from  the  common 
c?we  of  goods  sold  and  delivered.     It  is  a  declaration  on  the  face  of  it  only  for 
the  value  of  the  goods.     The  defendant  might  have  pleaded  the  feet,  and  a 
tender  of  the  20/.     If  so,  this  case  comos  within  the  general  rule.     As  to  the 
notice  of  the  advertisement,  it  is  open  to  be  tried.    .See  I  T.  R,  7 10;  8  id.  47 ; 
iTaunt.  166.491;  1  B.  &  P.  161;  I  Smith.  338;  5  T.  R.  67;  2Tuunt.3l7;    [  177  ] 
2  B.  &  P,234;  3  B.  &  P.  14;  7  T.R.  36;  3  Burr.  1370;  2  Bl.  IMO.  n90;Boij^m  ca 

Tidd'B  Pr.  5th  fjdit.  p.  620;  and  post,  tit.  Pay'«^*5l?<>r'V^?^^"'^-         to  ^v« 
3.  Fail  v.  Pickford.  t.  T.  180D.  C.  P.  2,  B.  &  P,  234.  ^;^  ^m 

Jissumpsii  agzinA  a  carrier,  to  recover  the  value  of  a  Quantity  of  tea  lost  by  i^in^npoa 
the  sinking  of  the  detendant's  barge.     On  a  motion  to  be  allowed  to  pay  the  good, 
invoice  prwe  into  court,  it  was  refused,  inasmuch  as  it  could  not  be  done  '^ija- whioh  had 
out  violating  the  principle  which  had  been  established  as  the  rule  «Pon  this  boon  fpoU 
subject,  not  to  allow  money  to  be  paid  into  court  in  cases  of  tincertain  damages;  ^^^  ^^ 
and  Heath,  J.  observed— If  we  could  find  any  principle  upon  which  thw  ap- ^^e  reaaH, 
plicatioa  could  be  allowed,  we  should  be  very  well  inclmed  to  grant  it.     W  here  in  wbioh 
there  is  any  contract  between  the  parties  upon  which  the  Court  can  rest  it  may  they  hod 
be  done;  but  in  this  case  there  is  no  such  contract.     Suppose  an  action  on  the  ^^ea^^ 
caee  were  brought  for  negligently  driving  a  <^*7«»«e,in  consequence  of  w^^^^^  fenaontwo. 
the  plaintiff's  leg  was  broken,  it  could  not  surely  be  contended  that  the  defend-  ^^^  ^^^^ 
l»t  iould  pay  into  court  the  amount  of  the  surgeon's  bill.    Thie  caee  stands  on  ^a  to  poy 

the  same  footing.  «^  /  ^      ,  ,  t^J^ZT 

2.  Effsct  of  suek  pawu9d.  ^  fne^mo 

1.  Clabkb  v.  Gray.  T.  T.  1805.  K-  B.  a  &8t.  664;  S.  C.  2  Smith.  622,    ^^'^^ 
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The  pay  L6rd  Ellenborough,  in  deltyerine  the  judgment  of  the  Court  in  this  case,  and 
ment  of  alluding  to  the  case  of  Yate  v  Willan  I'j/^a  ,  in  which  it  will  be  seen  the 
money  into  ^iecjaration  was  framed  generally  as  for  a  loss  by  a  carrier,  owing  to  his  negli- 
acknow  *°  g®°ce  in  the  conveyance  of  the  goods,  and  in  which  51.  the  amount,  to  which  it 
ledgment  of  appeared  defendanVhad  restrained  his  responsibility,  had  been  paid  into  court, 
the  contract  which  they  considered  as  an  admission  of  the  contract  laid  in  the  declaration, 
between  and  therefore  entitled  the  plaintiff  to  recover  the  full  value  of  the  goods  io 
the  carrier qyggjj^jjj^  uaid— It  appears  to  us,  that  the  case  of  Yate. v.  Willan  cannot  bo 
therlit?  ant^^PP^^®^  *"  **®  ^"'^  extent;  for  although  the  payment  of  money  in  that  case  did 
partyl  bur  admit  the  contract  as  stated  in  the  declaration,  it  did  not  admit  a  contract  inoom* 
does  not  ad  patibie  with  the  restri.  tive  provision  as  to  the  amountof  damages  to  be  recovered 
mit  collate  in  (  asc  of  leas. 

ral  and  dig  g,  Yate  v  Willan.  M.  T,  1801.  K.  P.  2  East.  128. 

tinct  parts  rpj^j^  ^^^  ^^  action  o(  assumpsit  for  the  loss  of  a  trunk  of  the  value  of  15/. 
pectinrthe  The  declaration  stated  a  general  undertaking  by  the  defendant  to  carry  goods 
[178]  for  hire,  and  the  defendant  paid  51.  into  court  At  the  trial  the  defendant  wished 
Hgaidation  to  avail  himself  of  a  notice  <'  that  he  would  not  be  responsible  for  more  than 
of  dnmagesS/.  for  any  property  lost,  unless  the  same  was  booked  and  paid  for  according  to 
after  a  ^^^  value;"  but  the  court  refused  to  permit  such  a  course  to  he  adopted;  and 
th  ^  haa  ^^^^ — ^^  ^  ^^'^  '^^^  ^^^  ^^  ^^^ '  *^°^  ^^^  payment  of  money  into  Court  is  not  an 
accraed  bv^^"^*^^^""  ^^  ^^®  contract  so  stated  in  the  declaration  on  which  it  is  so  paid, 
a  breach  of  In  this  case  it  admits  the  general  agreement  declared  on  to  be  answerable  for 
the  ooa  safe  carriage  of  the  goods;  whereas  the  real  defence  is,  that  the  defendant  did 
tract.  not  make  a  general,  hut  a  particular  and  limited  agreement  to  be  answerable; 

A  contrary  and,  therefore,  if  the  defendant  had  denied  it  altogether,  th^  plaintiff  must,  upon 

rule  was,   jj^jg  evidence,  have  been  nonsuited, 
however, 

•t  one  time  *  if,  indeed,  the  stipulations  of  the  carrier  be  of  such  a  nature  as  will  dischaive  him  froop 
aaid  to  ex  all  liability  ander  the  contract,  anlem  the  plaintiff  has  complied  with  the  conditions  (as  was 
ist.*  the  case  io  Clay  v.  Willan,  I  H.  Bl   298.  where  the  foods  were  not  to  beaccoanted  for  to 

any  amount,  unless  properly  entered  and  paid  for),  that  will  not  merely  operate  in  redac- 
lion  of  the  dnmages,  but  in  bar  of  the  action;  and  therefore  in  sach  a  case,  if  the  de- 
fendant pay  money  into  court  on  a  declaration  against  a  rsrrier  in  the  common  form,  he 
cannot  afterwards  give  in  etidence  such  a  provision  which  entirely  negatives  the  coutraet 
«  M  atated  in  the  declaration.     Such  a  position  rests  on  too  clear  and  broad  a  principle  to  l>e 

doubted,  CMT  require  futtber  elucidation.     But  if  any  scruples  existed,  or  may  happen  to  be 
created,  as  to  its  propriety,  from  the  svlMeqoent  tenor  of  this  note,  many  authorities  which 
are  founded  upon  the  same  basis  might  be  referred  to;  as  for  instance  in  an  action  ou  a  bill 
of  exchange,  tbe  defendant  by  paying  money  into  conrtgctiorali)  ,  dispenses  with  the  regu- 
lar proof  of  the  party's  handwriting;  2  IT.   Bl.  874,*  Peakc.  N.  P.  C.  15;  and  cannot  ob-* 
ject  to  the  sufficiency  of  the  stamp  on  which  the  bill  is  drawn;  3  Camp.  40.     So  in  an  ac 
tioA  of  covenant  he  admits  the  execution  of  the  deed;  2  Campb.  357;  2  T.  R.  275.     ^o 
in  an  action  to  locover  the  amount  of  the  sale  of  goods  which  bhve  been  sold  by  sample  at 
&  particular  pri«e,  the  defendant  will  not  be  allowed  to  show  ufier  sncb  general  payDicnt 
into  court,  that  the  goods  were  of  a  quality  inferior  to  the  sample;  2  Starkk.  X.  P.  C.  103. 
And  in  an  action  upon  a  promise  to  pny  another  person's  debt,  he  cannot  insist  after  pay- 
ing money  into  court  on  the  count  charging  him  with  such  promise,  that  the  promise  b  not 
binding,  because  not  written  and  signed  as  the  statute  of  fiands  directs.     >fany  other  ex- 
amples mixhtbo  adduced;  but  from  the  nature  of  those  which  have  been  cited,  it  will  he 
■een  that  the  Courts  would  sanction  the  proposition  which  is  staled  in  the  beginning  of  ihia 
note.     These  cases  have  been  decided  upon  tbe  hypothesis,  that  a  defendant  paying  money 
into  court  moiit  be  aware  he  admits  a  legal  liability  of  some  sort  or  another;  whereas,  were 
the  points  disputed  in  those  cases  allowed  to  be  canvassed,  a  direct  admiatsioo  of  the  con- 
tract could  no  longer  be  supposed  to  attach,  as  they  tend  in  fact  to  nullify  and  invalidate 
the  contract  altogether.     Rut  upon  what  substantial  and  tenable  grounds  the  doctrine  cou-* 
tained  in  the  oase  of  Yate  and  Willan,  9upra,  p.    (77.  can  be  uphold  and  sustained;  with 
what  degree  of  plausibility  it  can  be  maintained,  that  a  carrier's  limitation  of  his  general 
liability  is  not  to  be  considered  as  a  distinct  independent  proviso;  but  as  a  term  and  quali- 
fication auQexed  to,  and  making  a  part  of  the  original  contract  of  carriage  itself,  and  there- 
by varying  that  responsibility  for  the  entire  value  of  the  goods  which  the  custom  of  the 
*    .    •         realm  or  tne  general  undertaking  to  carry  safely,  stated  in  the  declatation,  would  otherwise 
east  upon  the  carrier;  and  how  in  fact  it  can  be  possibly  urged,  that  the  payment  of  money 
into  court  admits  a  oitntract  incompatible  with  the  restrictive  provision  as  to  the  amount  of 
damages  to  be  recovered  in  cas"  of  loss,  is  not  a  problem  so  simply  and  easily  solved  — 
Pfot  only,  however,  may  the  advocates  and  supporten  of  such  opinion  have  recourse  to  the 
adjudication  in  the  ease  of  Yate  and  Willan ;  they  will  also  find  such  affomenta  corrobo- 
j  rated  by  a  referenee  to  some  of  our  elementary  writen;  vide  Jeremy  on  tbe  Law  of  Car- 
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dih.  Of  the  evidence.  Theentgr 

I.   On  the  pari  €f  ihe  plaintiff*  inSomw 

I.  Strothbr  V,  WiLLAN.  E.  T.  1814.  C.  P.  4.  Campb.  N.  P.  C.  24.  |^  179  ] 

To  prove  thai  defendants^  against  whom  this  action  uras  brought  as  common  got  Honee 
GarrierSy  for  the  loss  of  a  parcel  sent  by  their  coach,  an  entry  in  the  book  kept  for  licetM 
in  the  proper  office  in  Somerset  House,  stating  the  defendants  to  be  licensed  i°S  ^%^ 
as  owners  of  the  said  coach,  was  put  in;  but  Gibbs,  C.  J.  said-  this  entry  not  ^^^^^j  ^^ 
being  signed  by  the  defendants,  and  nothing  being  shown  to  connect  them  wHh  ^^ence  to 
it,  I  am  of  opinion  that  it  is  no  evidence  whatever  to  prove  them  to  be  owners  prove  thftt 
of  the  coach.     See  14  East.  226;  4  Taunt.  80S;  3  Campb.  456;  4  Campb,  90.  the  peraooB 
2.  TucKEB  V.  Cracklin.  T.  T.  1818   K.  B.2  Starkie.  388.  »»«?*  in 

The  iollowing  question  arose  in  this  case — ^viz.   whether,  in  an  action  of  ^*  ^*°S5r 
ossmnpnl  against  a  carrier  for  the  loss  of  goods,  it  was  incumbent  on  the  plain-  g^„  ^f  ^i,^ 
tiff  to  give  evidence  to  show  that  the  goods  had  never  arrived,  or  the  defendant  coach, 
was  boand  to  show  that  they  had  been  delivered.     Abbott,  J.  seemed  to  be  of  1    180  | 
opinion,  that  to  support  an  averment  of  loss,  it  was  enough  for  the  plaintiff  to  Bat  afterba 
show  that  the  goods  in  fact  had  not  arrived.     See  1  Wils.  28 1 ;  2  Esp.  533;  ▼>»£  bro*( 
4  id.  859;  2  C«npb.  79.  -  ^^^^ 

rieiB,  p.  129.  n.     Bat  if  the  real  effect  of  paying  moaey  ioto  coort  be  again  adverted  to  and  ^  ^j^®  ^ 
eiamlned,  an  anawer  may  be  made  to  sach  a  conatraction  of  thoje  casea.     It  is  indeed  an  ^^Boant  by 
net  which  affords  evidence  of  the  groand  of  action,  and  ao  far  it  ought  to  l>e  admitted  and  ^^  aignn 
no  ratther,  vnleai  after  the  eaUbliahment  of  the  payment  into  court  itaelf,  it  neceasarily  tare.oreOB 
Ibllows,  that  having  mode  it,  the  defendant  moat  owe  more  than  the  anm  paid  in,  in  which  Beiion  in 
caao  the  jury  woald  be  wnrrantad  in  finding  that  alao,  provided  the  defendant  did  not  noga-  ^^^  ®^bor 
five  the  hcH  of  any  more  money  being  due  by  showing  payment.     Bat  where  that  ia  not  ^'7* 
the  inevitable  cooaeqnence;  if  it  does  not  follow,  that  becanae  be  made  the  contract,  he 
therefoie  owes  the  money;  if  a  state  of  things  may  exist  in  which  be  wooid  be  iinble  for 
the  anm  paid  in  and  no  more,  he  is  not  by  the  act  of  paying  in  the  money  made  liable  far- 
ther; 2  M.  fe  8.  106.     In  fact,  the  cause  is  in  all  material  respects  in  the  same  situation 
niter SDcii  payment  as  before.     Accordingly  the  eonrts  have  held,  that  the  admission  of  the 
oontrseC,  aoch  as  is  evidenced  by  paymeiit  of  money  into  court,  does  not  preclude  the 
pUiBtiflTfitMD  availing  himself  of  ttioae  proofs,  ultra  soch  payment,  which  he  might  other- 
wise have  taken  advantage  of.     In  an  action  on  a  valued  policy,  soch  payment  apoa  a 
count  staling  a  total  loss  by  capture  ia  no  admission  of  a  total  loss,  but  the  plaintiff*  is  boaod 
^  prove  that  he  suffered  diamage  from  the  capture  beyond  the  amount  of  the  anm  paid  into 
^ort;  1  Campb.  657;  1  Taunt.  419,    So  in  an  action  for  goods  sold  and  delivered,  the 
plaintiff*  must  prove  that  the  goods  ultra  the  payment  were  his  property,  although  before 
the  money  was  paid   into  court  a  bill  of  particulars  was  delivered  to   defendant,  stating 
that  th'3  action  waa  brought  for  a  lot  of  good:*  sold  for  the  plaintiff*  to  defendant,  by  plaintiff's    . 
broker.    Upon  the  same  ground  the  payment  of  money  into  court  has  been. considered  not 
to  admit  the  average  price  alleged  in  a  declaration  (o  be  paid  for  the  price  of  goods  sold 
to  the  defendant;  2B.  &  A.  116;  or  to  preclude  the  defendant  from  availinghimaelf  of  his 
infancy,  2  Esp.  482.  n.     From  these  anala^ons  cases  it  is  clear,  that  where  a  limitation  has 
been  anneied  to  the  real  contract,  the  effect  of  which  is  under  certain  cirAurostances  to 
pieclade  the  plaintiff  from  recovering  more  than  a  apecified  sum,  the  defendant,  although 
he  bos  paid  moftey  into  court  generally,  may  prove  the  limitation,  and  show  that  the  plain- 
tiff is  not  enlilled  to  recover  more  than  has  been  paid  into  court.     It  has  been,  indeed,  or- 
ged,  that  if  the  Uw  be  as  sUted  in  Clarke  v.  Gray,  though  the  payment  doea  admit  the 
eonfract  as  stated  in  the  declaration,  yet  that  it  does  not  admit  a  contract  irreconeileable 
irith  the  terms  of  a  public  notice;  the  Court  and  jury  will  have  to  decide  between  the  oon- 
troet  in  the  declaration  and  another  set  up  in  evidence,  which  is  in  effect  an  issue  which  of 
the  two  contracts  really  eiisted,  and  which  of  the  two  was  intended  to  be  acted  upon  by 
the  carrier;  tide  Jeremy,  131,  n.    But  the  carrier's  obligation  to  oarry  safely  not  depend- 
ing on  the  question  of  compensation  to  be  paid  in  case  of  loss,  but  being  wholly  collateral 
thereto,  and  the  proper  office  of  the  notice  being  consequently  to  jimit  the  province  of  the 
jury  in  the  assessment  of  damagea  for  a  contract  broken,  and  having  no  concern  with  it  aa 
long  aa  it  is  executory,  and  in  the  coarse  of  its  performance,  such  argument  does  not  hold. 
Consistently  therefore  with  authority  and  principle,  the  case  of  Clarke  v.  Gray  seems  to 
deserve  to  be  considered  the  valid  and  binding  authority 

*  In  addition  to  what  is  stated  in  the  text,  it  may  be  proper  to  add  that  the  plaintiff^s 
general  evidence  in  case  of  aolions  brought  against  carriers  of  persons,  b  proof  by  the  plain- 
tiff of  the  nsnal  engagement  to  carry  him,  by  evidence  that  he  has  taken  his  place,  or  that 
dofendant  has  expressly  undertaken  to  convey  him,  and  that  the  former  has  been  guilty  of 
negligence^  wbicn  may  be  either  proved  by  glaring  acta  of  improper  conduct,  or -by  such 
fads  on  amonnt  to  prima  facie  evidence  of  misfeozanee,  which  have  been  already  exam- 
ined into.     In  suits  instituted  against  common  carriers  of  goods,  the  evidence  in  general 
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As  by  bis    3.  Samuel  v.  Darch.  II.  T.  1817.  K.  B.  2  Starkie.  N.  P.  C.  60.  Lboknor 
receipt  for  ^   Plant,  H.  T.  1769.  K.  B.  11  Mod.  274. 

it  ia^Boffi"'       ^"^^^  ^^^'     ^  carrier's  receipt  for  goods  is  evidence  of  the  contract  which 
cieot  for     ^^7  have  been  entered  into  between  himself  and  the  owner  of  the  property, 
the  pUiotiff confided  for  a  time  to  his  care  and  custody.     See  1 .  Stark.  ^36. 
to  show  4.  Gripfiths  v.  Lke.  T.  T.  1823.  N.  P.  1 .  C.  &  P.  110. 

that  tho  ii)  assumpsit  against  a  carrier  for  negligence  in  carrying  a  parcel,  directed 

?°^*^j  •  for  the  plainti ',  the  shopman  of  the  latter  stated,  tha't  he  was  not  aware  that 
arrived.*  ^^^  parcel  had  been  delivered,  and  that  if  it  had  been  delivered,  the  circum- 
stance roust  have  reached  his  knowledge.  HuUock,  B.  held  that  this  evidence 
Of  which,  was  sufficient  to  throw  on  the  defendant  the  proof  of  delivery. — Verdict  for 
th»  declam  plaintiff. 

tiOQ  ot        iiig  consignee's  shopmao,  that  he   must  have  koown  of  their  arrival,  if  such  had  beeq 

L  1^1  j    the  case,  woald  be  prima  /act>  evidence. 
A  promise  5.  Quve  v.  Eaves.  T.  T.  1817.  2  Starkie.  N.  P.  C.  181, 

the  bo  k-  Action  against  a  common  carrier  for  the  loss  of  a  parcel.  Proof  wag  at-^ 
keeper  of  ^^''^P^G^  ^o  be  given  of  a  conversation  which  took  place  soon  afler  the  loss  hap- 
a  carrier  at  p^ned,  at  the  defendant's  office,  between  witness  and  the  bookkeeper,  to  whom 
'the  office  to  the  parcel  had  been  delivered,  upon  which  occasion  the  bookkeeper  made  an 
make  com  offer  to  pay  6/.  for  the  parcel.  But  Lord  Ellenborough  said — what  the  book- 
pensation  keeper  says  is  not  evidence  for  the  purpose  of  binding  his  principal,  unless  you 
of'^a  parcel"  P'*^^®  ^^^^  ^^  ^3  employed  as  a  general  agent,  and  that  the  principal  ratifies  the 
cannot,  '  promises  which  he  makes, 
however,     be  adduced  affainst  the  carrier  as  evidence  of  sach  non-arrival,  onless  the  book-keeper   be 

shown  to  be  his  general  agent; 
In  which  ^-  Streeter  v  Horloch    T.  T.  1822.  C.  P.  1  Bingham's  Rep.  36. 

case  he  This  wa/i  an  action  against  defendant  ns  a  common  carrier,  for  not  deliver- 

woald  be    ing  goods  according  to  contract.     A  verdict  had  been  found  for  the  plaintifiT. 
^ki^^"'*^  ^*  ^  ^^^^  ^^  ^^^  ^^^°  obtained  for  setting  aside  such  verdict,  and   entering  a 
dipff  to^h'e  '^^"^^^^  ^^  ^^^  ground  of  the  following  alleged  discrepancy  between  the  coq- 
•trict  terms ^''^^^  ^^  ^'^^^^  '^  ^^^  declaration  and  the  evidence  adduced  in  support  of  it; 
of  his  an      adduced  is,  proof  of  a  contract  expressed  or  implied;  a  delivery  of  the  goods;  and  the  de- 
dertaking,    fondant's  breach  of  promise  or  daty.     The  plnintiff  usuallv  relies  open  an  implied  contract, 
although  it  proving  that  the  defendant  is  a  common  carrier;    bat  where  the  defendant  has  expressly 
has  been      undertaken  to  convey  the  goods  safely  and  securely ,  the  onvs  is  then  thrown  on'him  of  proving 
liolden,        the  exact  terms  of  the  defendant's  undertaking.     When  the  declaration  is  in  axsumpiit, 
that  a  pro    the  plaintiff  must,  as  in  other  cases,  establish  a  joint  promise  as  by  proof,  that  all  the  de- 
mise stated  fendants  were  proprietors  or  otherwise.     The  other  material  averments  in  the  declaration 
as  made  in  must  be  proved  as  they  are  set  forth;  vide  ante,  division,  **  Of  the  Pleadings.''     He  must 
coosidera      proceed  to  the  proof  of  a  delivery  to  the  defendant,  ^0  as  to  charge  him  with  the  custody  of 
tion  that       the  goods;  vide  ante,  p.  66;  as  that  they  were  deposited  in  the  care  of  one  acting  as  his 
the  plaintiff  agent  at  the  office,  warehoase,  or  other  place  of  business,  or  of  an  acent  conducting  his 
coach  or  waggo^  in  its  usual  coorsu.     When  it  is  to  be  apprehended  ihat  the  carrier  will 
defend  himself  upon  the  ground  that  the  goods  were  improperly  packed  forthe  jodmey,  the 
former  should  bo  prepared  to  rebut  such  fact.     Any  rceeipt  or  entry  in  the  defendant's  book 
upon  tho  delivery  of  the  property  should  he  produced,  and  also  trie  way-bill,  if  the  goods 
were  sent  by  a  coach,  so  as  to  establish  the  place  of  destination,  which  may  be  however 
proved  by  production  of  the  written  direction.     But  the  plaintiff  will   pot  be  required  to 
prove  a  property  in  the  goods;  vide  ante,  p.  74;  although  it  is  necessary  that  he  should 
be  able  to  prove  what  the  goods  consisted  of,  and  their  value,  to  enable  him  to  do  wh'ch, 
in  the  event  of  a  loss,  it  is  advisable  that  he  should  not  pacSt  them  himself,  but  leave  that 
to  a  servant  or  agent,  who  can  spoak  to  these  circumstances  if  called  upon,  as  the  own^ 
cannot  be  a  witness  in  his  own  cause;  as  in   nine  cases  out  of  ten  it  happens,  that  wheo 
property  is  lost  or  damaged  in  the  hands  of  a  carrier,  the  owner  loses  his  remedy  for  want 
of  toe  necessary  evidence  which  may  always  be  obviated  by  observing  this  caution.     After 
llavingso  far  established  the  defendant's  contract  and  his  receipt  of  the  goods,  it  suffices  for 
the  plaintiff  to  show  that  the  goods  in  fact  have  not  been  delivered  to  the  party  to  whom 
they  were  directed;  vide  supra;  and  see  p.  164,  where  some  rules  of  evidence  as  to  the 
proof  of  a  convertion  in  cases  of  trover  being  the  form  of  action  adopted  are  laid  down. 
*  For  it  b  said  that  every  thing  is  a  negligence  which  the  law  does  not  excuse,  and  to 
prevent  collusive  litigation  and  the  necessity  of  eoing  into  circumstances  impossible  to  be 
unravelled,  the  law  always  presumes  against  the  carrier  unless  he  shows  that  he  is  excepted 
from  the  liability  he  would  otherwise  incur  by  proof  of  the  injury  having  been  done  by  the 
king's  enemies,  or  by  such  act  as  could  not  happen  by  tho  intervention  of  man,  such  ns 
etorms,  lightnings,  tempests,  &c,;  vide  ante. 
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that  tbe  declaration  stated  a  promise  made  upon  a  past  consideration:  viz.  in  bad  caused 
coQsideralion  that  the  plaintiif  had  catised  to  be  shipped,  Sfc.  whereas  it  ap-I     S^-^     ? 
peared  by  tbe  evidence,  that  the  plainufi*  had  entered  into  an  engagement  to  ^^^  deliver 
dehTer  tbe  plaintiff's  goods  at  A.,  before  tbe  goods,  or  at  least  before  the  whole  ed,  &c.  m 
of  the  goods,  bad  been  actually  shipped;  and  therefore  it  was  contended,  thatrapported 
the  declaration  ought  to  have  stated  the  consideration  for  the  prom  se  in  an  ex-^y  P'o^^f  of 
eeuiory  fohn,  namely,  that  tho  plaintiff  tvotdd  cause  to  be  shipped,  Sfc,     Per^  anderu 
Ciir.     Tbe  declaration  may  be  sapported  in  its  present  formi     Wherever,  as^/^J^j^^   ^ 
in  this  case,  an  order  is  given  previously  to  the  delivery  of  goods  to  a  bailee,  though  ante 
to  deal  with  them  jfFben  delivered  in  a  particular  manner,  to  which  he  assents,  rodent  to 
and  afterwards  tbe  goods  are  delivered  to  him  accordingly,  a  duty  ariHes  on  his  sacb  dolive 
part,  upon  tbe  receipt  by  hitxi  of  the  goods,  to  deal  with  them  according  to  the  ^y ».  °°^ 
order  previously  given  and  assented  to;  and  the  law  infers  an  implied  promise  |r|^^  ^kht^ 
by  him  to  perlorm  such  duty.     In  the  present  case  the  plainti.V  might  have  ^^  ^^ii 
charged  the  defendant,  not  upon  the  original  contract  entered  into  by  him  at  maiptaiaed 
the  t«me  of  signing  the  agreement,  but  upon  the  implied  promise  resulting  from  aa  npon  a 
the  execution  of  tbe  consideration  in  his  favour,  and  stated  the  promise  thus^,  ^^^y  Q^iaiog 
"  to  do  his  duty  in  that  behalf;"  which  would  only  have  been  a  more  concise  "P**"  ^"®  p* 
mode  of  stating  that  which  is,  in  eflect,  stated  in  this  declaration.  ^^^  conside 

7.  Harris  v.  Packwood.  M.  T,  1810.  C.  P.  3  Taunt.  2C4.  ration. 

In  this  case,  in  which  a  notice  restrictive  of  the  defendant's  liability  as  a  Sboold  the 
conunon  carrier  was  introduced,  it  was  argued,  that  as  a  specific  sura  was  paid  defendanr 
for  the  carriage,  and  something  was  to  be  paid  over  and  above  the  carriage  tor  °'^^®  iMoed 
iosuraace,  the  word  insurance  must  be  applied  to  those  risks  against  which  a  nouce  ^Ihni 
carrier  is  bound  by  law  to  insure,  qua  insurer;  as  fire,  robbers,  armed  force,  tj^g  ^j^  ^^ 
and  the  like;  and  that  the  sum  required  for  insurance  must  be  received  as  the  ponaibility^ 
price  of  guarding  against  those  accidents;  but  that  without  the  payment  of  any  and  the 
such  insurance,  he  was  still  bound  to  guard  against  loss  by  exposure,  careless-  plainuff 
ness,  driving  into  a  river,  or  the  like;  otherwise  a  carrier  might  receive  :he  ^^.^^^  ^^^  ® 
price  of  carrying  the  goods,  and  nevertheless  be  as  careless  as  he  pleased ;  jefeadaiit 
that  it  was  iacumbent,  therefore,  on  the  defendant — to  show  that  he  took  rea-  of  its  bene 
senable  care  of  them — ^not  on  the  plainti^s — ^to  prove  a  negative,  and  that  the   [  182  | 
defendant  took  no  care  of  them.     A  verdict  was  found  for  the  plaintiff,  with  fit,  hemaat 
liberty  to  defendant  to  move  for  a  new  trial,  or  nonsuit,  as  he  might  be  advised,  show  the 
A  rule  nisi  was  accordingly  obtained  to  enter  a  nonsuit,  which  the  Court  now  P^i^<^<^i^ 
made  absolute.  ^^  „po„ 

8.  Fabren  v.  Addamb.  E.  T.  10  Car.  MSS  B.  N.  P.  69.  c.  which  he 

Tbe  Court  held,  that  it  would  he  good  evidence  in  an  action  against  a  cafri-  reln's;* 
er  for  driving  his  cart,  so  that  a  pipe  of  wine  burst,  and  was  lost,  to  show  that  And  be  pro 
the  wine  wKs  upon  the  ferment,  and  when  the  pipe  burst  he  was  driving  negli-  P^j^^  ^^  ^ 

««***/•  ,  Scip"d** 

(2)  On  the  pari  bJ  the  defendant,  excalpntion 

1 .  Dale  v.  Hall.  M.  T.-1750.  K.  B.   1  Wils.  281.  Upon  proof 

Action  against  a  hoy  man,  who  undertook  to  carry  the  plaintiT's  goods,  of^  delivery 

Breach  in  duty — that  they  were  damaged  by  negligence.     At  the  trial  it  was  j°  *  ^^t^^^ 

*  And  in  atsumpwit  in  the  aaaal  form,  evidence  of  groM  negligence  ia  admmible  for  p^qQifed  to 
tbis  parpoee,  althonghthe  declaration  contained  no  rach  averment,  becanse  the  notice  not  gi^^^  ^i^^<^ 
conaUtnting  a  apecial  contract  does  not  appear  on  tbe  record,  bot  only  arisea  in  defence  y^^  y^^  ^^ 
of  the  carrier,  and  therefore  it  may  be  rebatted  by  proof  of  positive  negligence;  see  Sn^ithgn^^  ^j^ 
V.  Home,  abridged  ante,  p.  114.  doty.f 

f  It  being  a  well  known  general  mle  of  law,  that  a  carriar  ia  liable  for  all  losses  and  in- 
jvxee  to  tbe  goods,  except  such  as  arise  from  the  act  of  God  or  the  king's  enemies  he  most, 
if  he'  would  gaard  himself  against  tbe  damages  the  jury  woald  otherwise  award  against  ^ 

biro,  be  ready  to  produce  evidence  establishing  the  facts,  which  led  to  his  inability  to  re- 
tvn  the  property,  entrusted  to  his  care,  in  the  same  state  it  was  delivered  to  bim.  If  tbe 
loss  arise  from  the  act  of  God,  as  for  mstance,  from  lightning,  or  from  the  g6ods  baying 
been  sank  in  the  vessel  in  which  they  were  sent,  in  consequence  of  a  sudden  squall  ef  wind, 
or  that  they  bad  been  thrown  overboard  to  lighten  the  vessel,  in  order  to  save  the  passen- 
gen  ia  a  storm,  the  defendant  should  be  prepared  to  bring  forward,  as  witnesses,  the  par- 
ties wtio  may  have  been  present  at  the  time  of  the  accident ;  such  as  the  passengers, 
crew  of  the  vessel,  fee;  wde  post,  p.  183;  and  others  who  niay  be  able  to  swear  to  such 
chciimstances.    See  also  subsequent  note. 
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r  183  1   insisted  tor  the  defendant,  that  as  the  plaintiflf  had  proved  no  particular  negli- 
gence in  the  defendant,  that  he  might  be  permitted  to  give  in  evidence,  that  be 
had  taken  all  possible  care  of  the  goods;  that  the  rats  made  a  leak  in  the  keel 
or  hoy,  whereby  the  goods  were  spoiled  by  the  %vater  coming  in;  and  thattliey 
pumped,  and  did  all  they  could  to  prevent  the  goods  being  damaged.     The 
judge  permitted  this  evidence  to  be  given,  and  thereupon  left  it  to  the  jury. 
And  if  he    who  found  a  verdict  for  defendant.     A  motion  was  now  made  for  a  new  trial, 
■eek  to  e   when  it  was  insisted  for  the  plaintiff,  that  the  evidence  given  tor  the  defen* 
blU  *?*  an  ^'^^  ought  not  to  have  been  received.     Per  Cur,  We  are  of  opinion^  that  the 
swer^forthe  ov><lon<^®  given  for  the  defendant  was  not  admissible.     The  defendant  agrees, 
loM  of  a     for  hire,  to  carry  and  deliver  the  goods  safe;  and  the  breach  assigned  is,  that 
parcel  an    they  were  damaged  by  negligence.     This  is  no  more  than  what  the  law  says-^- 
der  the  pre  every  thing  is  a  negligence  in  a  carrier  or  hoyman  that  the  law  does  not  ex- 
ihA^^  M     ^^^>  ^^  "®  **  answerable  fer  goodii  the  instant  he  receives  them  into  his  cu9- 
Bie  of  it  ha  ^^dy ;  and  in  all  events,  except  they  happen  to  be  damaged^y  the  act  of  God, 
vine  been    o^  ^b^  king's  enemies;  and  a  promise  to  carry  safely  is  a  promise  to  keep  saielv. 
an  illegal  2.  Bennett  v.  Clouoh.  E.  T.  1818.  K.  B.  1  B.  &  A.  461. 

act,  be  A  parcel,  containing  bank-notes,  stamps,  and  a^fcr,  was  sent  by  a  common 

oinst  ad  carrier,  from  one  stamp  distributor  to  another.  In  an  action  brought  against  a 
vrima'^^^ carrier  for  the  loss  of  it,  a  question  arose,  whether  the  circumstance  of  the 
eie  evi  letter  accompanying  the  stamps  was  prima  facie  evidence  that  it  relates  to 
dence  to  them,  so  as  to  bring  the  case  within  the  proviso  ot  the  4^  Geo  3.  c.  81.  a.  6. 
lay  the  which  enacts,  that  the  prohibition  to  send  letters  otherwise  than  by  the  post, 
foandatioo  should  not  extend  to  letters  sent  by  ahy  common  carrier  wKh,  and  for  the  pur- 
of  bu  objec  p^^^  ^|*  being  delivered  with  the  goods  that  the  letter  concerned;  and  whether 
If  he  woold^'^^  defendant,  not  having  proved  the  letter  to  relate  to  any  other  subject  mat- 
show  that  tor,  was  liable  for  the  value  of  the  parcel  ?  The  Court  held,  that  the  pre- 
be  u  net  sumption  was,  that  the  letter  which  accompanied  the  stamps  related  to  them, 
responsible  as  an  illegality  was  never  presumed  till  the  contrary  was  proved, 
by  virtue  of  3    Cobden  v  Bolton.  E.  T.  18(».  2  Carapb.  N.  P.  C.  108. 

?ice  written  ^^^  Ellenborough  held,  in  this  case,  that  it  was  sufficient  evidence  df  the 
apon  a  contents  of  a  lM>ard,  which  had  been  inlaid  in  the  wall  of  defendant's  office, 
board  who  was  a  common  carrier,  to  the  effect  that  he  would  not  be  answerable  for 
whicii  if  in  plate  or  jewels,  however  small  the  valut^  unless  entered  and  paid  for  as  such, 
^' «'"k  ^®  produce  an  examined  copy  of  the  board. 
'^'^''  "•  (S)  €f  the  witnesses. 

Hbym^ns  ^-  BrcxMAN  v.  Levi.  E.  T.  1813,  K.  P.  SCompb.  N.  P.  C.  414. 

/bf  an  exam     This  action  for  goods  sold  and  delivered  involved  the  question  of  the  com* 
iflcdcop/.*  petency  of  a  servant  to  prove  the  delivery  of  goods  to  a  carrier.     A  servant 
[  184  ]   of  the  plaintiff  stated  that  he  carried  to  the  wharf  of  A.  B.  certain  chairs  for 
A.servant  is  the  purpose  of  consigning  them  to  the  defendant,  by  the  carrier  running  hifl 
a  good  wit^^gg^i  between  Lon^n  and  the  place  of  the  defendant's  residence;  that  he 
prove  a  de  ^^^  ^^®  goods  at  the  wharf  properly  directed,  but  took  no  receipt  for  them,  nor 
livery  of         *  The  yarions  eases  relative  to  pobltc  notices,  the  inetanees  in  whieh  carriers  hare  made 
goods  to  a  them  available,  the  circniustanees  which  have  been  looked  npon  as  a  waiver  of  the  privi« 
carrier.!      lege,  whether  arising  from  notice  of  valae,  or  from  fraod  and  concealment,  practised  on 
the  part  of  the  bailor  of  the  property,  have  been  already  considered;  ante,  p.  94,  kc    It 
may  be  however  stated  as  a  general  rale,  that  the  carrier  mnst  prove  in  the  first  place  that 
the  plaintiflf  had  notice  of  the  defendant's  circnmsunces.    The  burden  of  proof  lies  upon 
defendant,     ft  is  not  safficient  to  show  that  he  has  used  means  to  give  notice;  he  most 
prove  that  soch  measares  have  been  eifectnal.     A  direct  communication  is  indeed  rarely 
made.     The  means  nfaally  adopted  for  this  purpose  are;  the  publication  of  an  advertise- 
ment in  a  newspaper;  posting  a  notice  in  some  conspicuous  part  of  the  office  or  place  where 
the  carrier  transacts  his  business;  or  the  circulating  of  hand-bills.     Where  these  means  are 
n«it  adopted,  or  prove  ineffectual,  other  circumstances  may  exist  from  which  a  knowledge 
of  the  notice  may  be  inferred.    In  the  next  place,  if  the  notice  be  brought  home  to  the 
plaintiff,  it  most  appear  in  point  of  law,  it  is  sufficient  to  protect  the  defendant  in  the  par- 
ticular instance,  either  in  toto  or  pro  ianto.    This  of  course  is  a  pure  legal  matter  for  the 
consideration  of  the  Court. 

*  A  party  interested  in  the  establishment  of  a  particular  fact  will  not  in  general  be  admit- 
ted to  prove  it;  but  among  othera,  an  exception  in  favour  of  trade  has  been  allowed.  ^  "  A 
party  interested  will  be  admitted  for  the  sake  of  trgde  and  the  common  usoge  of  business. 
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Woked  tbem  la  the  defendant's  name;,  and  that  the  only  person  whom  he  saw 
oa  the  wharf,  but  to  whom  he  did  not  speak,  was  a  man  whom,  from  his  situa- 
tion, he  imagined  to  be  the  wharfinger's  servant.  The  witness  was  not  object- 
ed to,  but  the  verdict  was  found  for  the  defendant  for  want  of  due  diligence  on 
the  servant's  part.  So  a  book- 

2.    Sfencer  v.  Goulding.  T.  T.  1793.  K.  B.  Peake.  N.  P.  C.  129.        k^perioa 
The  plaintiii,  in  order  to  establish  that  a  parcel  conveyed  by  the  defendants,  <^»*"»^®^  !j  * 
as  common  carriers^  had  been  delivered  contrary  to  the  directian,  produced  a*°    f^* 
witness,  who  swore  that  the  parcel  was  directed  to  •'  Richard  Spencer;  to  be  h?^"; 
left  al  the    Whiie  Bear,   Piccadilly,  till  called  for."     The  evidence  to  oppose  Or  in  fact 
this  was  that  of  the  carrier's  book-keeper,  who  swore  that  the  parcel  was  left  any  other 
al  the  office  at  Worcester,  directed  for  **  Elizabelh  5p.  ncer.  to  be  left  at  the  appointed 
Black  Bear,  Piccadilly."  this  witness  was  objected  to  as  interested,  unless  a  '®^^^®'h^ 
release  were  produced.     But   it  was  hoiden  that  the^  situation  of  the  witness  J**often  so 
rendered  it  necessary  to  admit  his  evidence,  as  he  might  be  the  only  person  of  necessity 
present  when  the  parcel  was  delivered,  and  as  the  defendant  would,  in  his  ab-  being  the 

sence,  be  wholly  deprived  of  a  defence,  however  meritorious.     See  3  Caropb.  only  agent 
j44^  on  the  part 

3.  S?iTTT  V.  BowENs,  E,  T.  1791.  Peake.  N.  P.  C.  53.  riw'^hiteTfe 

In  order  to  prove  that  the  plaintiff  had  sustained  an  injury  from  the  negli-    [  185  1 
gence  of  the  defendant,  in  not  placing  a  buoy  over  a  barge  belonging  to  the  ring  in  the 
plainti  ,  and  which  had  been  sunk,  the  witness  pioduced  was  the  barge-mas- contract, 
ter,  whom  the  plaintiff  had  released  in  order  to  the  admission  of  his  evidence,  *n^  n**^ 
which  was  objected  to,  on  the  ground  that  the  witness  would  be  entitled  to  com-  ^^^  **?  " 
pensation  from  the  delendnnt  equally  with  the  plaintiff,  in  establishing  which  |^|J*  ^lj^^ 
right,  the  record  in  the  present  action  might  be  produced.     But  Lord  Kenyon  theinjary 
thought  the  objection  untenable,  and  admitted  the  witness.  arises  from 

4.  Latv.  HoLocK.  M.  T,   iSil.  N.  P.  Peake.   101.  hi«  own  ne 

AisumpsU  for  injury  to  corn  sent  by  defendant's  vessel,  as  a  common  carrier.  5!^^"h'^** 
The  captain  was  called  by  the  plaintiff  to  prove  that  the  injury  had  been  sus-  thereby  « 
taiiied  in  consequence  of  the  vessel  being  unfit  for  service;  but  he  was  object-  j,^  an  ioi 

therefore  a  porter  shall  be  evidence  to  prove  a  delivery  of  the  goods;"  B.  N.  P.  289;  11  mediate  in 
Mod.  262.  So  the  carrier  himself  is  often  a  witness  of  necessity.  As  *'  in  an  action  a-  teresi.t 
gainst  a  handred  by  the  master,  being  a  carrier,  for  a  robbery  committed  on  his  seiTant> 
in  the  absence  of  the  master;  query,  whether  the  master,  being  the  plaintiff  in  the  action 
brought  may  be  a  witness  to  prove  that  be  delivered  the  moneys  of  which  his  servant 
sweara  he  was  robbed,  for  this  might  be  proved  by  any  other,  and  no  person  is  to  be  a  wit- 
ness in  his  own  cause  hot  for  necessity ;  as  if  he  himself  had  been  robbed,  althongh  be  was 
plaintiff,  yet  he  might  be  a  good  witness  to  prove  himself  to  have  been  robbed,  and  of 
what  snm  or  things,  and  also  to  prove  that  he  gave  notice  to  the  next  vill  and  levied  hae 
and  cry,  for  this  is  of  necessity  for  defanlt  of  other  proof.  Bnt  av  to  proving  the  delivery 
of  the  money  to  his  servant  before  the  robbery,  and  before  he  set  oat  on  his  journey,  this 
might  be  proved  by  another  as  well  as  by  him;  althongh  it  was  objected  that  it  is  not  safe 
nor  nsnal  for  men  to  call  witnesses  when  they  deliver  money  to  carry  on  a  jonrney  on  ac- 
coani  of  the  danger  of  a  discovery;  and  for  this  reason  {per  cvrium)  against  my  opinion  it 
was  ruled  that  luj  shoald  be  received  as  a  witness."  Per  Rolle,  C.  J.  2  Abr.  686.  Mic. 
1650 ;  Bennet  v.  Hundred  of  Hartfoid.  to  it  was  ruled  by  Chambre^  J,  Monmouth,  Spring 
Assizes,  ISQ2,  MSS;  Porter  v.  Hundred  of  llagland  ;  Jeremy  on  Carriers.  128.  n.  that 
where  a  mob  had  robbed  the  plaintiff's  barge  of  corn,  but  his  servant  could  not  prove  the 
quantity  on  board,  the  plaintiff  might  be  admitted  to  prove  that  fact. 

'^  In  which  case  the  servant  ^ould  be  interested  to  defeat  the  action,  since  a  verdict  a- 
gainst  the  master  might  be  given  in  evidence  in  an  action  by  him  against  the  servant  as  to 
the  quantum  of  damages;  see  4  T.  R.  589;  1  Esp.  889;  6  id.  78;  2  Sb.  1088;  1  Camp. 
255* 

t  Id  an  action  on  the  case  for  managing  the  defendant's  vessel  so  negligently,  that  it  ran 
down  the  plaintiif's  barge,  the  declaration  set  forth  that  he  was  possessed  of  the  said  barge 
laden  with  divers  goods  and  merchandizes;  and  Holt,  C.  J.  would  not^ifer  the  pilot  to  be 
a  witness,  because  he  was  answerable,  if  faulty  in  steering,  to  the  master,  nor  would  he 
suffer  any  damages  to  be  recovered  for  the  goods  because  they  were  not  properly  set  forth; 
see  Martyn  v.  Hendrickson,  1  Salk.  287.  So  in  an  action  on  a  policy  of  insurance  on  the 
plamliff's  goods,  the  owner  of  the  vessel  is  not  a  competent  witness  without  a  release  to 
prove  that  the  vessel  was  staunch  and  sea- worthy ,  for  otherwise  he  would  be  liable  on  his 
implied  warranty  that  the  vessel  was  staunch,  and  therefore  he  comes  to  exonerate  himself; 
Rotheroe  ▼.  Elton,  Peake.  N.  P.  C  84. 

Vol.  V.  n 


iffy  CARRlERSy— Remedies  agatnsl  ly  JicGoP. 

A  carrier  ed  to,  it  being  his  interest  to  establish  that  fact,  as  it  wookl  exonerate  him  frofli 
employea  j^j^  responsibility  to  th*^  defendant,  in  case  negligence,  in  managing  the  vessel^ 
ZitTj  aram  **<>"*^  *>«  proved.  The  Court  held  that  he  was  clearW  admissible,  as  the  re- 
of  money  <^oi'd  in  this  case  conid  not  avail  him  ifsu^^d  by  defendant,  as  he  would  still  be 
lo  B.  is  a  open  to  an  action  for  negligence,  if  such  were  proved . 
good  wit  5.  Bakker  v.  M«cR£.  M.  T.  3  Campb.   N.  P.  C.  144. 

ness  from  ||  appeared  that  the  plainti  was  a  shopkeeper  in  the  country,  and  being  in-^ 
wit^at^a  ^^^^^^  ^^  ^  ^°^  ^^  defendent,  who  were  accustomed  to  supply  her  wtth  goods 
release,  in  ^^^^  London,  sent  a  sum  of  money  by  the  hands  of  C  the  carrier  who  usualJjr 
an  action  carried  his  goods,  to  be  paid  to  A.  C .  by  mistake  paid  it  to  the  defendant,  and 
Ibr  money  on  the  detendant  sending  in  his  bill,  the  plainti ',  not  knowing  oi  the  mistake, 
^^  ^^  '^  discharged  the  claim  a  second  time,  whereon  the  present  action  was  brought, 
bronjjrt  b?  *"^  ^'  ^**  ctAled  to  prove  the  error.  Lord  Ellenborough  was  of  opinion,  th«t 
A.  acainst  ^^®  necessity  of  the  case  rendered  it  incumbent  on  them  to  admit  C  as  a  wit* 
C,  toprove  ness  without  a  release. 

tbat  by  mia  6.  HocKLEss  ▼  Mitchell.  M.  T.  1801.  K.  B.  4  Esp  86. 

v^^^-^  Trespass  by  praintifis,  joint-owners  of  a  sloop,  against  a  lieutenant  of  hi» 
^ered  «*••  majesty's  navy,  for  cutting  away  and  destroying  the  sails  and  rigging.  The 
f  186  1  ^^^Q^Aii^y  ^  appeared,  commanded  a  gun  brig,  which  was  lying  at  anchor  in 
And  where  ^'^^  Thames  ;  and  the  defendant  pleaded  in  justification  of  his  conduct,  that 
ever  a  re  the  plaintiffs*  servants  conducted  the  sloop,  which  was  sailing  down  the  river, 
leaae  is  re  so  carelessly,  that  she  ran  foul,  and  he  necessanl>  cut  the  sail,  &^c.  to  extri- 
^ifite*  it  cate  her.  To  rebut  this,  the  plaintiffs  called  the  sailing  master,  who  was  re- 
'^^''^  leased,  but  it  appearing  that  the  release  was  executed  by  only  one  of  the  plain- 
•nfTofwve^'^^'  i^  ^^  urged  for  the  defendant,  that  he  was  inadmissible.  But  it  was 
lal  carriers  holden,  that  .such  release  was  sufficient,  as  if  an  action  for  neglect  were  brought 
in  partner  by  the  plainti  s  against  the  witness,  it  must  be  joint;  to  which  this  would  be 
•hip,  pleadable  in  bar* 

'^^'^  ^  f  6.  Cf  the  damages. 

^amMe^de  ^'  HuTTOW  V.  Bolton.  E.  T    1783.  K.  B.   I  H.  BL  229.  n. 

pends  upon  ^^^  Buller,  J.  This  is  an  action  of  assumpsit^  and  the  goods  are  staled  t» 
the  extent  have  been  of  a  specific  value :  the  declaration  does  not  state  any  particular 
9f  the  car  damage  or  inconvenience  in  consequence  of,  and  independent  of  the  loss;  and 
r^'h  •*'*  therefore  the  plainti  •  cannot  recover  beyond  the  value  of  the  goods  m  ques* 
established  ^^^^y  ^'^^  which  reason  the  declaration  does  not  di  er  from  the  common  case  of 
to  answer  goods  sold  and  deliTered.  It  is  a  declaration  on  the  face  of  it  only  Ibr  the  va- 
for  the         Hie  of  the  goods. 

whole  va  Ine,  or  to  the  extent  to  which  be  has  succeeded  in  limiting  his  responsibility  bjp  the  terms 
-^       f     jfOf  his  notice.* 

bewiaWkh  ^'  C'-lL'NNBs  V.  Pezzey.  M.  T.  1807.  K.  B.  1  Campb.  N.  P.  C.  8. 
ed  on  the  *^sump9il  for  goods  sold  by  a  liquor  merchant ,  and  the  only  proof  as  to  the 
part  of  the  contents  of  the  bottles  delivered,  being  by  the  plaintii.  's  servants,  who  could 
carrier,  the  not  speak  to  the  quality  of  the  contents,  the  jury,  in  the  absence  of  all  fraud, 
presurap  ^ere  directed  to  presume  them  filled  with  the  cheapest  liquor  in  which  the 
'^;^„7\J* the  plainti    deah.      See  I  Str.  6C)5. 

^  plaintitrs  demand,  anless  there  be  claar  proor  of  the  valae  of  the  goods  lost.     Bnt  if  the 

It  h     be     ®<>"doct  of  tho  carrier  be  at  all  tinctured  wiih  fraud,  a  contrary  mie  will  hojd. 
already   *°  ^^^  Remedies  by  carrii  rs,  by  indictment. 

seen,  that  '«'•  ^2/  Cairiers. 

common  It  has  been  seen,  ante,  p.  70,  that  upon  the  delivery  of  goods  to  a  carrier, 

carrien       he  obtains  such  a  temporary  right  of  property,  as  to  enable  him  to  indict  those 

[  187  ]    who  may  feloniously  deprive  him  of  them;  «.r  by  any  false  and  deceitful  repre- 

may  indict  sentations  obtain  thenj  from  him  ;    in  which  indictment  he  may  describe  the 

felonio"^^^  P^^P^^^  ^  ^^  •^^^ 

obtain  the  •  And  also  upon  the  fact  of,  whether  any  loss  has  acemed  to  the  pid intiffu/f ra  the  de- 
privation of  his  property,  Sms.  conseqaent  npon  nondelivery  of  the  goods;  for  if  any  par- 
ticnlar  detriment  aecmtng  to  the  plaintiff,  independent  of  the  loss,  and  arining  in  consequence 
of  a  breach  of  duty,  or  contract  of  the  carrier  be  alleged,  in  the  declaration,  the  jurv  wtJJ 
be  anthonzed  to  take  such  matters  into  their  consideration,  and  return  a  verdict  commen- 
!^oi*  Za^  ^^^  aggregate  loss,  the  plaintiff  may  have  sustained;  see  Porter  v.  Home,  K.  B- 
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2d,  Jigainst  Carriers,  property  in 

1,  Wtxne's  case.  Old  Bailey  Sessions.  1786.  1  Leach,  C.  L.  413;  S.  C.    their  ciwip 

2  East   664.  697.  ^^-^ 

A  box  was  lefl  in  a  hackney-coach,  and  all  possible  means  afterwards  used  A  tortious 
to  discoyer  the  coachman .     Afler  a  considerable  time,  he  was  apprehended,  conversion 
«iid  the  box  was  found  in  his  possession  ;   but  the  hasps  had  been  forced  oH',  ^f^^^^ 
and  several  articles  contained  therein  were  missing.     At  the  trial,  the  judge  jn^i^J^be  pos 
(Mr  Baron  Eyre)  observed,  that  as  the  prisoner  had  not  originally  taken  pos-gesaion  of  a 
session  of  the  property  himself,  but  had  it  thrown  upon  him  by  the  negligence  carrier  may 
of  the  prosecutor,  no  felonious  intention  could  be  supposed  to  exist  in  his  mind  be  a  fraud 
at  the  moment  the  property  was  first  acquired ;  and  although  the  subsequent  **j;  breach 
keeping  it  till  it  was  advertised  was  a  breach  of  moral  duty,  it  could  not  of  it- him^bai^it 
self  be  legally  considered  as  a  criminal  conversion;  he,  therefore,  directed  the  eannot 
Jury  to  acquit  the  prisoner,  if  they  thought  he  had  detained  the  box  merely  in  make  him 
hope  of  a  reward  being  oTered  for  its  restoration;  hut  if  they  were  satisfied  he  guilty  of  fe 
had  opened  it,  not  merely  from  idle  curioshy,  but  with  an  intention  to  embezzle  *^)^ 
any  part  of  its  contents,  and  had  a<'tuallv  taken  the  goods  mentioned  in  the  in- 
dictment, it  would  be  a  matter  of  legal  consideration,  whether  a  person  so  guilty      ^^  ^^ 
should  not  be  deemed  a  felon.     The  jurv  found  the  prisoner  guilty;  but  the  ^jy^,  '  g„^.|j 
judgment  was  respited.     It  was  afterwards  approved  of  by  the  Judges,  and  be  temporary 
received  sentence  of  transportation  for  seven  years.  property  is 

^   If  a  man  delivers  goods  to  a  carrier  to  carry  to  Dover,  and  he  carries  ©itinguiah 
them  away,  it  is  no  feJony;  but  if  the  carrier  have  a  b^le  or  trunk,  with  goods  .  '        ^' 
deUvered  to  him,  and  he  breaks  the  bale  or  trunk,  and  takes  away  the  goods  ^^^  |„,^*q^ 
4immo  Jurundi  ;  or  if  he  carries  the  whole  pack  to  the  place  appointed,  and  eiae,  be 
then  carries  it  away  animo  jurandu  this  is  a  felonious  taking  by  the  book  IS  E.  guilty  of  fe 

4.  9;  see  1  RoU   Abr.  73;  Staundford.  25.  Jw»y-t 

5.  Sear's  case.  Old  Bailey  Sessions    1789.  1  Teach.  C.  L.  415  n.  Rex  v 

Lamb.   Old  Bailey  Sessions.   1694.  Cited  2  East,  c,  16.  s.  99.  from  the  L  ^^8  J 
MSS.  of  Mr  Justice  Foster. 
John  Sears  was  indicted  before  Mr.  Justice  Ashhurst,  for  stealing  a  parcel  "  ^  *™ 
of  calico  ai.d  o^er  articles,  the  property  of  Sarah  Dixon.  The  prosecutrix  hired  ^^  proper 
the  prisoner,  a  hackney-cobchman,  to  drive  her  from  her  house  in  Manchester- 1.  animo 
buildings,  to  a  linen-drapers  in  Oxford-road,  where  she  purchased  the  articles  furandi^ 
named  in  the  indictment.     They  wpre  tied  up  in  a  parcel,  and  put  into  the 
coach.     The  prisoner  drove  back  to  Manchester-buildings,  and  the  prosecu- 
trix, on  getting  out  of  the  coach,  ordered  him  to  give  the  parcel  to  her  servant, 
but  he  neglected  so  to  do.     She  went  ihto  the  parlour  to  speak  to  company  ; 
and  in  about  two  minutes  returned  to  the  street-door,  where  she  saw  the  coach- 
door  shut,  and  the  window  up  ;  and  after  giving  him  three  shillings,  which  was 
sixpence  more  than  his  fare,  because  he  had  driven  expeditiously,  he  drove 
away.     Ihc  things  were  advertised,  and  a  reward  o'^cred  to  any  person  who 
shouW  restore  them,  but  without  eTect.     A  few  davs  afterwards,  the  prosecu- 
trix met  the  prisoner,  but  he  denied  all  knowledge  of  the  person,  or  of  the 
things,  or  of  his  ever  having  had  such  a  fare,  and  said  that  he  had  only  driven 
the  coach  two  days.     The  parcel,  however,  was  traced  to  the  prisoner's  pos- 
session; and  it  appeared  that  it  had  been  opened,  and  three  vards  taken  off 
from  the  piece  of  calico.     The  prisoner  on  his  defence  acknowledged  that  he 
had  driven  tho  prosecutrix  from  Manchester-buildings  to  the  linen-draper's, 
and  back  again  ;  but  ho  denied  that  she  ever  desired  him  to  deliver  the  par- 
cel to  her  servant.     Upon  this  evidence  he  was  convicted  of  felony,  and  re- 

*  There  is  a  special  case  wherein  it  is  said,  that  u  man  may  commit  larceny  by  stealing 
hu  own  goods  delivered  to  the  carrier,  with  intent  to  make  him  answer  for  them;  for  the 
carrier  had  a  special  kind  of  property  in  the  goods;  in  respect  whereor.  if  n  strancer  had 
stolen  them,  he  might  have  been  indicted  generally  as  having  stolen  the  said  carrier's  goods, 
and  the  injury  is  altogether  as  great,  and  the  fraud  as  base,  where  ih-y  are  taken  away  by 
the  very  owner;  1  Hawk.  c.  84.  s.  SO. 

t  If  the  carrier  unpack  the  goods,  the  very  act  itself  determines  the  trust  possession,  and 
the  sabeeqoent  taking  is  felonious,  for  the  thing  comn.iitod  to  his  trust  b  single  and  entire; 
21  H.  8.  pi.  14;  Daltoa,  C.  102;  1  Hawk.  c.  33.  s.  62, 
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ceivcd  sentence  of  imprisonment  for  six  months,  by  virtue  of  the  statutes  of 
Although  it 5  Anne.  c.  6;  and  19  Geo.  3.  c.  74.  s.  3. 

wouldseem  j  j^^^^  Qld  Bailey  Sessions.  1701 .  1  Leach.  C.  L.  415.  Kel.  81.  82. 
fence  wi?l  '^^*®  ^^^^  ^*^°^'  *^^*  ^  woman  had  trusted  a  porter  to  carry  a  bundle  for  her 
be  even  to  VVapping,  and  went  with  the  porter;  and  in  {joing  to  the  place  the  porter  ran 
considered  away  with  the  bundle,  which  was  lost;  and  being  tried  for  felony  on  this  fact, 
complete,  Holt,  C.  J.  directed  the  jury,  that  if  they  thought  that  the  porter  opened  the 
^^J^^receiv  bundle,  and  took  out  the  goods,  it  was  felony,  and  they  ought  to  find  him  guil- 
odTnto  *^'  ^"  ^®  thought  that  the  fact  as  above  stated  wa'*  evidence  of  it;  *2  East. 
hu  poases  ^^^?  but  Mr.  East  states  a  different  ground  for  the  determination  as  suggest- 
Bion  toith  a  ed  in  another  manuscript;  namely,  that  all  the  circumstances  of  the  case  show- 

eriminal    ed  that  the  .porter  took  the  bundle  at  the  first  with  an  intent  to  steal  it;  1  East 
intent.*      p  rj   cqq 

[  189  ]    ^  ^  ^^^' 

(KattafTtfl  atoaa  Kfthen.     See  jpos/,  tit.  Tithes. 

Carrafttfl  Cn  the  Holl-    See  post,  tit.  Doogctt. 

e^npiUU  aa  SatfSf acfCUiUnr.     See  ante,  tit.   Capias  ad  Saiisfacicn' 
dum* 

<RnBt,  Slctfon  on  the. 


I.  WHEIV  ^  Y  AND  AGAINST  WHOM  IT  LIES,  p.  191. 
(A)  With  reference  to  thr  pirticular  character  or  cAPACiTr  or 

THE    PAKTT. 

See  tits.  Alien,  Ambassador,  Attorney,  Auction  and  Auctioneer,  Baif, 
Bankrupt,  Baron  and  Feme,  Coroner,  Executor  and  Administrator,  Hundred, 
Infant,  Inn-keeper,  Insolvent  Debtor,  Judge,  Justice  of  the  Peace,  Lunatic, 
Master  and  Servant,  Partners  and  Partnership,  Pawnbrokers,  Pilot,  Princi- 
pal and  Agent)  Sheriff,  Slave,  Surgeon,  Wharfinger,  Witness,  West  India 
Company. 
(B)  With  reference  to  injuries  to  real  property  corporeal,  p.  194. 

And  see  tits.  Dilapidations,  Fences,  Fixtures,  Nuisance,  Trespass,  Waste, 
Water-courses. 
t    ion  1  ^^   With  referci^ce  to  injuries  to  real  property  incorporeal,  p.  194. 
L  *^^  J       And  see  tits.  Conies,  Dignities,  Distress,  Easement,  Fairs,  Franchise,  Fish- 
ery, Heriot,  Market,  Offices,  Peer,  River,  Tithes,  Tolls,  Water-course,  Way. 
(D)  With  reperf.vcg  to  injurjes  to  personal  property,  p.  194. 

See  tits.  Accident,  Animal,  Injuries  by  and  to.  Bailment,  Cemetry,  Coneys, 
Carriers,  Copyright,  Deceit,  Decoy,  Distress,  Driving,  Actions  for  negligent- 
ly. False  Return,  Farrier,  Fences,  Fixtures,  Heriot,  Hundred,  Inn-keeper, 
Justice  of  the  Peace,  Landlord  and  Tenant,  Mill,  Partners  and  Partnership, 
Pfltent,  Peer,  Replevin,  Rescue,  Reservoir,  River,  Sheriff,  Ship  and  Shipping, 
Tombs,  Trespass,  Trover,  Warranty. 

(E)  With  reference  to    its  applicability  as  a  remedy   for  BREACiiEs 

OP  contract,  p.  194. 

(F)  With  Rr.FERr.xcE  to  injuries  to  persons  iNorviruALLT,  p.  195.. 

See  tits.  Bail,  Carriers,  Driving,  Action  for  negligently,  Escape,  Falsf*  Re- 
turn, Highway,  Imprisonment,  inn-keeper.  Justice  of  the  Peace,  Libel,  Ma- 
licious Arrest,  Malicious  Prosecution,  Nuisance,  Partner  and  Partnership, 
Post-office,  Perjury,  Physician,  School  and  Schoolmaster,  Sheriff.  Slander, 
Surgeon,  Witness,  ^ 

(G)    With  reference  to  ivjuries  to  prisons  relatively,  p.  196. 

See  tits.  Adultery,  Baron  and  Feme,  Driving,  Highwav,  Imprisonment, 
Master  and  Servant,  Nuisance,  Parent  and  Child,  School  and  Schoolmaster, 

•  No  doubt  cin  exist  as  to  what  is  to  be  considered  a  breach  of  trust  or  positive  felon  v. 
in  respect  to  servBnts  of  the  posi-oflSco  (who,  it  will  be,  however,  remembered,  ante,  p. 
61,  are  not  to  be  looked  apon  as  common  carriers),  the  legislature  having  by  esprc&i  en- 
actments declared  Iheir  senlimcnts  on  the  sul^jecl;  see  5  Geo.  2.  c  25.  s.  17;  ami  17  Geo. 
a.  c.  60,  s.  1;  and  sec  Leach.  Crown  Cases.  43.  and  106.  3 ID.  1082;  and  post,  tit.  Post- 
office.  .  '  .      -^ 
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Seduction,  Surgeon,  Trespass. 

(H)     WITH    REFEREVCE     TO    ITS    APPLIC ABILITY     A3     A    REMEDY     FOR   THE     RE- 
COVERY  OF    PENALTIES    ON    PENAL    STATUTES,    p.  196. 


II.  HOx^DING  TO  BAIL  IN,  p.  19G. 

III.  PLEADINGS. 

(A)  Declaration. 

(o)  Tit.   Oflhs  court  and  term.     Sec  post,  lit. 

Declaration. 
(6)  ^  to  the  venucy  p,  196. 
(c)  Staltment  of  the  cause  (faction,  p.  197. 

(B)  Pleas,  &c.  p.  197. 

IV.  JUDGMENT  AND  COSTS,  p.  197. 


LI91] 


I.  WHEN,  BY,  AND  AGAINST  WHOM  IT  LIES. 

An  action  on  the  case  is,  as  the  phrase  itself  significantly  denotes,  a  remedy 
of  Ycry  general  application  and  utility.     It  conveys  to  the  mind  the  satisfacto- 
ry implication,  that  no  injury  can  he  sustained  without  a  concomitant  and  ade- 
quate medium  of  redress.     Its  prigin  may  he  traced  to  the  impracticability  of 
even  the  most  acute  and  sedulous  jurist  defining  the  nature  of  every  civil 
wrong  which  one  member  of  the  community  can  experience  from  another. 
Tlie  earliest  writs  and  processes  were  necessarily  confined  to  the  most  obvious 
kinds  ofiDJurios;  for  whilst  mankind  was  in  a  crude  and  infant  state,  the  extent 
and  diversity  of  human  evil  was  scarcely  perceptible;  but  the  progress  of  soci- 
ety soon  disclosed  its  magnitude.     Cases  of  aggression  arose,  novel  in  their 
circumstances,  and  beyond  the  scope  of  any  writs  then  known  in  practice,  or 
within  the  limits  afiixed  to  the  power  of  the  person  whose  duty  it  was  to  pro- 
pare  judicial  process.     The  Statute  of  Westminster,  2.   13  Edw.  1.  c.  24. 
therefore  provides,  that  as  of! en  as  it  shall  happen  in  the  Chancery,  that  in  one 
case  a  writ  is  found,  and  in  a  like  case  (in  consmUi  ccsu)  falling  under  the  same 
right,  and  requiring  like  remedy,  no  writ  is  to  be  found,  the  clerks  of  the  Chan- 
cery shall  agree  in  making  a  writ,  or  adjourn  the  complaint  till  (he  next  parlia- 
ment, and  write  the  cases  in  which  they   cannot  agree,  and  rolbr  them  to  the 
next  parliament,  &c.     Under  the  sanction  of  this  statute,  the  clerks  of  Chan- 
cery constructed  m:iny  writs  for  difiercnt  injuries,  which  were  considered  as  in 
consimili  casn  bearing  a  certain  analogy  to  a  trespass.     The  writs  of  trespass, 
though  invented  thus,  pro  re  no/a,  in  various  forms,  according  to  the  nature  of' 
the  di  erent  wrongs  which  respectively  called  them  forth,  began,  nevertheless, 
to  be  viewed  as  constituting,  collectively  a  new  individual  form  of  action;  and 
this  new  genus  took  its  place  by  the  name  of  trespass  on  the  case  among  the 
more  ancient  actions  of  debt,  covenant,  trespass,  Sfc.     Such  being  the   nature 
of  this  action,  it  comprises,  of  course,  many  different  species,  and   affords  new 
channels  for  redress.     Hence,  where  neither  law  nor  practice  has  expressly, 
and  in  terms  defined  the  kind  of  remedy  to  be  instituted  for  an  injury,  actions 
are  daily  brought  "  on  the  case"  itself^  that  is,  on  a  legal  and  recognized  form 
ol  statement  of  the  injurious  circumstances  constituting,  or  occasioning,  such    ^  ,q^-, 
claim  to  redress  or  compensation.     The  following  may  be  deemed  an  accurate    L  ^^^  J 
and  comprehensive  definition — The  writ  of  trespass  upon  the  case  lies  where  a 
party  sues  for  damages  for  any  wrong,  or  cause  of  complaint  to  which  cove- 
nant or  trespass  will  not  apply;  Stephen  oq  PI .  15;  3  Woodd.  167.     In  a  pre- 
ceding volume   ante,  vol,  ii,  p   411,)  it  has  been  shown,  that   in  an  action  of 
assTimpstf  is   included  in  the  term,  "  action  on  the  case;"  but,  at  the  present 
time,  when  that  species  of  action  is  mentioned,  it  is  usually  understood  to  mean 
an  action  in  form  ex  delicto.     It  was,  therefore,  in  the  case  of  the  Iluddersfield 
Canal  Company  v.  Buckley  (abridged  ante,  p.  11.)  decided,  that  under  an  act 
of  parliament  empowering  the  company  to  sue  for  calls,  S'c.  by  action  of  debt 
or  on  the  case,  that  an  action  in  form  ex  delicto  was  maintainable,  notwithstand- 
ing the  defendant  might  thereby  be  deprived  of  the  advantage  of  availing  him- 
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self  of  a  set-oflTor  counter  claini.  Actions  on  the  case  are  founded  on  the 
common  law  or  particular  statuary  proTisions,  and  lie  generally  to  receive  dam- 
ages for  consequential  wrongs,  or  torts,  to  persons  individually  or  relatively, 
or  to  personal  property  in  possession  or  reversion,  or  real  property  corporeal 
or  incorporeal,  ^r  some  right  or  privilege  incident  or  appertaining  thereto. 

These  suits  arise  either  from  malfeasance,  or  doing  an  act  which  the  defend- 
ant ought  not  to  do;  or  misfeance.  heing  the  improper  performance  of  some  acts 
which  might  legally  be  done:  or  nonfeasance  or  the  omission  of  some  act  he 
ought  to  do;  and  these  several  injuries  are  commonly  the  doing  or  omitting 
«oroe  act  contrary  to  the  general  obligation  of  the  law,  or  the  particular  rights 
or  duties  of  the  parties,  or  some  express  or  implied  contract  between  them. 

Under  the  tit.  Actions  'ante,  vol.  i  p.  181.)  has  been  already  collected  the 
decisions  defining  the  nature  of  an  action  on  the  case  its  genera]  utility  and 
limits,  and  the  well  known,  though  often  difficult  to  preserve,  boundary  be-* 
Cween  actions  of  trespass  tie/  arnii-t.  and  actions  on  the  case.  The  applicabil- 
ity of  an  action  of  trespass  on  the  case«  we  may  remember,  »s  technically  de- 
pendant on  the  peculiar  nature  and  circumstances  which  chamcterise  the  injury ; 
for  if  it  be  committed  by  direct  force  either  actual  or  implied,  or  occasioned  by  the 
immediate  act  of  the  defendant,  trespass  ri  el  armts  is  the  proper  remedy ;  3 
East  600;  an  injurv  is  considered  as  immediate  when  the  act  complained  of 
iisclfj  and  not  merely  a  consequence  renulMng  from  it,  occasions  the  injury — 
thus,  if  a  log  of  wood  be  thrown  into  a  highway,  and  in  its  descent  to  the  ground 
strike  another,  the  injury  proceeds  direct  and  immediate  from  the  original  act ; 
3  EUist.  596;  and  where  alighted  squib  was  thrown  in  a  market-place,  and  af- 
terwards thrown  about  by  several  in  selMefence.  and  ultimately  hurt  the  plain- 
tiff, the  injury  was  adjudged  to  be  the  tmmediale  act  of  the  first  thrower,  and 
consequently  a  irtspan^  and  that  all  the  movements  subsequent  to  the  original 
throwing  were  merely  a  continuation  of  the  first  act  and  original  force;  2 
Bl.  Rep.  392;  3  Wils.  403.  But  if  the  injury  be  not,  in  legal  contemplation, 
forcible,  or  not  direct  and  immediate  on  the  commission  of  the  act,.but  only 
[  133  ]  consequf^ntial,  then  the  appropriate  form  is  an  action  on  the  case;  3  East.  593; 
2  T.  R.  231 ;  Lord  Raym  1399;  \  Stra.  634-  R  T.  R  19:  which  may  be  brief 
ly  illustrated  bv  the  preceding  example  respecting  the  log  of  wood;  for,  if  in 
that  cabe  the  injury  had  not  proceeded  from  the  immediate  act  of  throwing  it 
down,  but  in  consequence  of  its  continuing  in  the  highway,  and  a  passenger 
had  been  hurt  by  fiilling  over  or  against  it.  it  being  a  consequence  of  the  ante- 
cedent act  of  the  defendant,  the  mode  of  redress  would  be  by  action  on  the 
case;   I  Stra.  636;  6  T.  R.  649;  3  Ea.««t  602. 

Th»  design  or  intention  of  a  wrong  doer  is  no  criterion  as  to  the  form  of  ac- 
tion to  be  adopted;  2  Bl.  832;  3  East.  601 ;  for  where  the  act  occasioning  an 
injury  is  originally  unlawful,  although  committed  inadvertantly,  without  the 
assent  or  concurrence  of  the  mind:  2  East.  107;  6  East.  464*:  8  T.  R.  190; 
and  the  injury  occasioned  by  it  be  immediafe^  trespass  is  the  proper  remedy, 
without  reference  to  the  intention  of  the  defendant;  and  the  legality  or  the  il- 
legality of  the  original  act  does  not  appear  to  aff«»rd  any  criterion;  3  AVils.  409; 
2  U.  894;  6  East,  599;  whether  the  injury  was  immediate  or  consequential; 
for  a  person  raav  become  an  immediate  trcspa«^ser,  even  in  the  performance  of 
a  lawful  act;  1  Stra.  596;  3  Wils.  41  f;  or  if  he  he  guilty  of  neglect,  and  un- 
intentionally injure  another  while  performing  h«s  duty,  he  will  be  equally  re- 
sponsible as  if  the  original  act  had  been  unlawful;  1 1  Mod  160;  '2  Bl.  Rep. 
895;  and,  under  these  circumstances,  recourse  must  be  hod  to  the  primary 
rule,  to  ascertain  whether  the  iniury  was  direct  and  immediate,  or  mediate  and 
consequential;  in  the  former  the  proper  remedy  would  be  trespass;  in  the  lat- 
ter an  action  on  the  case;  '2  RI  Rep  892. 

In  the  case  of  injuries  arising  from  improperly  driving  carriages,  or  navigat- 
ing vessels,  if  the  wrong  done  was  direct,  and  be  stated   in  the  declaration  to 
have  been  wilfully  committed,  or  appear  in  ov-dcice  on  the  trial  to  have  heen 
so,  the  action    must  be  trespass  n"  ^/ /rrmis;  *?  Ea«t    ^91;  8  T.  R   188;  l>ut   if 
the  injury  were  attributable  to  negligence,  though  it  were  immediate  the  party 
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injured  has  an  election,  cither  to  consider  the  negligence  of  the  defendant  as 
the  cause  of  action,  and  proceed  in  case,  or  he  may  treat  the  act  itself  as  the 
bjury,  and  adopt  an  action  of  trespass;  3  East  60) ;  2  N.  R.  1 17. 

But  it  is  principally  in  actions  for  running  down,  or  damaging  ships,  that 
difficulties  as  to  the  form  occur,  because  the  force  which  ffives  rise  to  the  in* 
jury  is  not,  in  such  case,  necessarily  the  immediate  act  of  the  person  steering; 
tor  the  wind  and  waves  may«  and  generally  do,  occasion  the  force,  and  the 
personal  e  -orts  of  the  party  rather  consists  in  putting  the  vessel  in  a  position 
to  be  acted  upon  by  the  current  or  wind,  than  by  any  improvident  management 
or  neglect;  consequently,  in  an  action  on  the  case  for  running  with  great  force 
and  violence  against  the  ship  of  the  plainti  ,  it  was  determined,  on  a  motion 
in  arreal  of  judgment,  after  verdict  for  the  plainti  ',  on  the  hypothesis  that  the 
action  should  have  been  trespass  instead  of  case,  that  the  jury  having  found  a 
verdict  for  the  plaintiff,  the  Court  would  consider  the  complaint,  as  set  forth  in 
the  declaration,  was  substantiared  in  evidence;  and  for  such  a  wrong,  an  action 
on  the  case  was  a  proper  remedy;  8  T  R.  188.  I  Bos.  &  Pul.  47:2.  Having 
thus  summarily  reviewed  the  general  doctrine,  it  will  only  be  necessary,  in  L  1^"^  ] 
thb  place,  to  state,  that  the  decisions  further  illustrating  the  rules  just  ex- 
pounded, will  be  found  arranged  according  to  the  subject  matter  affected  by 
the  injury,  or  according  to  the  means  used  to  accomplish  the  aggression. 

vB.    WiTU   REFERENCE   TO  INJURIES   TO   REAL   PROPKRTY    CORPOREAL. 

Case  is  an  appropriate  rem.-dy  for  any  consequential  injury  to  a  party's  real 
property  corporeal,  as  for  pla<  ing  a  spout  near  the  plaint ifi*'s  land,  so  that  the 
water  ailerwards  ran  thereon,  or  tor  causing  water  to  run  from  the  defendant's 
lands  to  that  of  the  plaintiff,  see  Reynold  v.  Clarke,  ante,  vol.  i.  p.  183;  ob- 
structing light  or  air  through  ancient  windows  (seepos/,  tit.  Nuisance);  or  for 
injuries  to  water-courses;  or  for  any  other  species  of  mediate  damage  to  hous* 
esorland^,  or  to  a  decoy;  Bee  post  tit.  Decoy;  or  where  the  plainti:  's  prop- 
erty ir  only  in  reversion;  see  Com.  Dig.  Action;  Case;  Nuisance,  (B)po</, 
tit.  .Nuisance;  Trespass;  Waste.  But  where  the  injury  to  real  property  cor- 
poreal is  immediate  or  committed  on  land  in  the  possession  of  the  plaintii!,  the 
remedy  is  trespass;  see  this  explained,  su^ira;  and  ati/e,  vol  i.  p.  181, 

(C      VV.TH    REFERENCE    TO  I    JURIES    TO    REAL    FROPtRi'Y    INCORPOREAL. 

As  an  action  of  trespass  is  only  sustainable  for  dirert  aggressions  to  tangible 
things,  as  the  person,  personal  chnitelsy  and  real  property  corporeal,  and  not  for 
the  redress  of  injuries  to  the  health  of  individuals,  their  personal  character,  or 
real  property  incorporeal,  it  follows,  that  case  is  the  only  proper  mode  of  re* 
dres'i  for  wrongs  done  by  disturbance  of  common,  or  encroachments  on  the 
right  to  offices,  franchises,  ferries,  markets,  tolls,  or  ancient  mills,  or  obstruct- 
ing the  plaintiff  in  the  enjoyment  of  pews,  or  private  ways,  or  other  incorpore- 
al right. 

(D)  With  reference  to  injuries  to  personal  property. 

The  principal  decisions  and  rules  connected  with  this  division  have  been  al- 
ready collected  and  expounded,  ante,  vol.  i,  p.  187;  it  only  remains  here  to- 
observe,  that  for  all  injuries  to  personal  property,  not  committed  with  fierce,  or 
immediate,  or  where  the  plaintiH''s  right  to  the  chattel  is  in  reversion,  case  is  the 
proper  remedy 
(E;  With  reference  to  the  applicability   op  an  action   on  the  case 

AS  A  RLMi:.0Y  FOR  BREACHES  OF  CONTRACT. 

This  action,  we  have  seen,  is  a  concurrent  remedy  in  some  cases  with  as- 
svtnpsiiy  for  breaches  of  contract,  whether  the  breach  were  nonfeazance,  mis- 
feasance, or  malfeazance  i  see  ancj  vol  i.  p.    170,     We  may  remember  also,   ^  ^q-  ^ 
that  in  Dickson  v.  Clifton,  vol.  i.  p.  170,  it  was  holdcn,  that  where  the  breach    l  J 

of  an  express  contract  amounts  to  a  tort,  the  party  injured,  may,  at  his  elec- 
tion, bring  either  asswnpsit  or  trespass,  and  that,  therefore,  case  lies  upon  an 
express  agrreement  for  obstructing  the  plainti  in  the  enjoyment  of  an  ease* 
mem  of  which  the  defendant  stipulated  that  the  plaintiff  should  have  the  ben- 
efit, ante  J  vol.  i.  p.  171;  and  where  there  is  an  express  or  implied  contract,  tho 
Uni  may  be  waived,  or  the  plaintia  may  proceed  on  the  former,  ante^  vol.  i.  p. 
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171,  ei  seq.  Case  is  also  a  proper  remedy  agamst  bailees  for  neglect  io  the 
care  of  goods,  ante^  tit.  Bailment;  and  from  Judin  t.  Samuel,  1  N.  R.  43,  it 
ivould  seem,  that  case  lies  for  not  accounting  for  the  produce  of  bills  deliver- 
ed to  the  defendant  to  get  discounted;  there  the  first  count  of  the  declaraiion 
was  in  trover  for  bills  of  Exchange;  and  the  second  and  third  counts  stated  the 
delivery  of  the  bills  to  the  defendant,  in  order  that  he  might  get  them  discount- 
ed for  a  certain  amount,  and  his  having  got  them  discounted;  and  his  convert- 
ing and  disposing  of  the  money  to  his  own  use.  The  defendant  demurred  gen- 
erally, on  the  ground  of  a  misjoinder  of  tort  and  contract,  the  subject  of  the 
last  counts  being  matter  of  contract;  but  the  Court  held,  on  general  demurrer, 
that  as  all  the  counts  were  in  the  form  of  tort^  if  any  count  were  good,  judg- 
ment must  be  given  for  the  plaintiff.  It  is  in  many  cases  important,  where 
these  concurrent  remedies  present  themselves  for  the  redress  of  the  same  in- 
jury that  a  judicious  selection  should  be  made.  Thus  where  an  action  in  form 
ex  delicto  is  brought,  the  defendant  cannot  be  arrested  without  a  special  order  of 
the  Court,  or  of  a  judge ;  therefore  in  cases  where  it  may  be  material  to  have  the 
security  of  bail,  the  action  should,  if  possible,  be  framed  in  assumpsit  for  money 
had  and  received,  adding  such  other  counts  in  the  declaration  as  may  be  ad- 
visable under  the  circumstances  of  each  particular  case;  see  Govett.v.  Rad- 
nidge,  3  East.  76.  ijut  in  exerc  sing  this  discretion,  it  is  always  material  te 
consider  the  e  tect  it  would  produce  on  the  ulterior  proceedings  in  the  cause, 
as  by  a  prudent  choice  of  a  remedy,  the  defendant  may  be  frequently  preclud- 
ed from  avaihng  himself  of  a  defence  which  he  might,  otherwise,  establish. 
Thus,  by  waiving  the  right  to  bail,  and  bringing  an  action  in  tort,  a  set-off  may 
be  avoided,  as  where  goods  have  been  sold  by  a  person  in  contemplation  of 
bankruptcy,  by  way  of  fraudulent  preference  to  a  creditor,  the  remedy  for  the 
assignees  should  be  trover,  and  not  assumpsit^  because  in  the  latter  form  of  ac- 
tion, the  defendant  might  avail  himself  of  the  debt  due  from  the  bankrupt  as  a 
counter  claim;  see  "2  H.  Bl.  135;  4  T.  R,  '^l  1 ;  6  T.  R.  695;  3  East.  70;  10 
id-  392;  12  id.  605;  so  in  some  mstances,  by  proceeding  in  case  instead  of 
assumpsit y  a  defendant  may  be  precluded  from  availing  himself  of  his  certifi- 
cate. 

(F)  With  reference  to  injuries  to  persons  ixdividuallt. 
This  action  is  maintainable  for  all  kinds  of  injuries  done  to  the  absolute  rights 
of  persons,  not  immediate ,  6tf/  consequential y  as  for  a  malicious  atTest  wider  re-' 
gular  pi'ocess;  or  malicious  prosecution;  or  for  keeping  mischievous  animals, 
having  a  knowledge  of  their  dangerous  propensity;  see  ante,  vol.  i  p.  618;  or 
for  personal  damage  arising  from  a  public  nuisance;  or  for  injuries  to  the  healih 
or  reputation  of  individuals,  or  for  acts  of  sheri.'ls,  justices,  or  other  ofiicers, 
r    IQfi  1  <^<^u>K  mmisterially,  and  not  judicially;  or  against  surgeons,  or  other  profes- 
l-     '     •)  sional  persons,  for  want  of  necessary  skill.     But  where  the  act  complained  of 
has  been  done  under  judicial,  but  irregular  process,  the  remedy  must  be  tres- 
pass  J  vi  el  armis;  see  2  T.  R   '2'::5, 

The  remedy  for  maliciously  suing  out  a  commissicn  of  bankruptcy  has  been 
already  pointed  out;  ante,  vol.  iii.  p.  925. 

vG,  With  reference  to  injuries  to  persons  relatively. 
The  applicability  of  an  action  on  the  case  os  a  mode  ol  redressing  injuries  to 
relative  rights  is  governed  by  the  general  question  of,  whether  it  is  really 
brought  for  the  force,  or  for  the  consequential  loss  ensuing  from  the  previous 
violence.  See  the  appropriate  titles  of  Adultery,  liaron  and  Feme,  Master 
and  Servant,  and  Parent  and  Child,  §-c. 
(H;  With  reference  to  its  APPLicAniuTY  as  a  remedy  for  the  recovery 

OF  penalties  under  PE.NAL  STATUTES. 

Whenever  a  statute  prohibits  an  injury  to  an  individual;  or  enacts  that  he 
shall  recover  a  penalty  or  damages  for  such  injury,  though  the  statute  be  silent 
as  to  the  form  of  the  remedy,  this  action  may  be  supported;  Com.  Dit.  tit.  Ac- 
tion upon  Statute  A.  F. ;  and  we  have  seen  (on/e,  p.  12.),  that  it  has  been  de- 
cided, that  where  a  navigation  act  empowered  the  company  to  sue  for  calls, 
SfC,  by  action  of  dobt^  or  on  the  case,  that  an  action  on  the  case  in  iurt  might 
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Ve  supported;  and  if  a  statute  give  a  remedj  in  the  aiiirmBtive,without  a  'ne^ 
galive,  and  expressed  or  implied,  for  a  matter  which  was  actionable  by  the 
Gomnoon  law,  the  party  may  sue  at  common  law  as  well  as  upon  the  statute; 
Com.  Dig.  Action  upon  Stat.  C. ;  see  po«/,  tit.  Conviction,  Distress,  Hundred^ 
Riot  Act. 
II.  HOLDEN  TO  BAIL  IN. 

The  defendant  cannot  in  this  action  be  holden  to  bail,  however  aggravated 
the  circumstances  out  of  which  the  cause  of  action  accrued  without  a  judge's 
order  being  first  obtained  ;  seeposty  tit.  Libel,  Scandalum,  Magnatum,  Slander. 

III.  PLEADINGS. 

(A)  Declaration* 
(6)  •Astoiheveniu, 
This  13  a  transitory  action,  and  the  venue  may  therefore  be  laid  in  any  count/^ 

(c)  Statement  of  the  cause  cf  actum.  ' 

The  declaration  ought  not  to  state  the  injury  to  have  been  committed,  in  d  [19*3^ 
amM;  nor  should  it  conclude  contra  pacem;  but  as  the  decisions  connected  with 
the  divisions  are  necessarily  applicable,  rather  to  the  description  of  particular 
injuries,  or  referable  to  the  general  rules  to  be  observed  in  the  framing  of  de^ 
clarations,  it  has  been  thought  better  to  place  them  under  the  particular  titlei^ 
than  introduce  them  here. 

(B)  Pleas,  &c. 
The  genera]  issue  in  this  action  is  not  guilty  under  which  any  matter  may 
be  given  in  evidence  as  a  defence*  except  the  statute  of  limitations  and  such  a 
plea  will  put  the  plaintiff  upon  the  proof  of  the  whole  of  the  charge  contained 
in  the  declaration.  This  rule,  however,  does  not  apply  to  or  extend  to  actions 
for  vmrds  or  a  Uhel^  for  the  defendant  under  the  alleged  calumny  cannot  give 
in  evidence  the  truth  of  the  words,  even  in  mitigation  of  damages,  but  he  roust 
justify  not  guilty  specially,  stating  all  the  circumstances;  see  fott,  tit<  Libel| 
Slander. 


IV.  JUDGMENT  AND  COSTS. 

The  ordinary  judgment  in  action  on  the  case  is,  that  the  plaintiff  do  recovei^ 
the  sum  found  by  the  jury  in  damages,  withyiiU  costs  oj  smt^  to  which  he  is  en- 
titled, although  he  recover  a  cermet  for  less  than  40^.  damagfes,  unless  the 
judge  certify  under  the  statute  43  Eliz.  c.  6.  s«  2.  which  enacts  that  if  in  a  per- 
sonal action,  not  being  for  any  title  or  interest  in  lands,  nor  concerning  the  free- 
hold or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  be  certified  by  the 
judge  before  whom  it  shall  be  tried,  that  the  damages  to  be  recovered  therein 
do  not  amount  to  40«.  the  plaintiff  shall  have  no  more  costs  than  damaffM ; 
see  I  Hullock  on  Costs,  19.  27;  2Stra.  1232;  1  WUs.  93;  Say.  260;  3T.R. 

87  post,  tit.  Costs. 

,^  ^^  '  The  24  G, 

^UT^t  9,  reqair 

Rex  v.  PoivELL.  H.  T,  1792.  K.  B.  4  T.  R.  572;  S.  C.  Nol  45.        |»«  J?^ 
On  an  information,  on  the  24  Geo.  3.  seas.  2  c.  27  against  the  defendattt,  for     J^J™" 
the  penalty  incurred  by  his  having  driven  a  certain  cart  within  five  miles  ox^Yiw  nei 
Temple  Bar,  not  having  his  name  and  place  of  abode  entered  with  the  com-  doaee,  do«» 
missioners  for  licensing  hackney  coaches,  and  not  having,  upon  some  conspi- not  apply 
cuous  part  of  such  cart,  the  number  of  the  vehicle,  &c.  as  directed  by  the  P'®- JJ*^^ 
ceding  statute.     It  appeared,  that  the  defendant  resided  at  ParsonVgreen,  P  ^^^  ^^  ^^^ 
which  was  more  than  five  miles  from  Temple  Bar,  and  was  not  withm  the  bills  jj^^  ^i^hia 
of  mortality  ;  and  that  the  defendant  had  been  seen  driving  his  cart  in  a  cer- fire  oiMes 
ftiin  place  called  Old-street-road,  in  the  county  of  Middlesex.     The  defendant  of  Temple 
was  convicted  before  a  justice,  to  pay  the  penalty  of  40«.  to  be  applied,  &c.    [  '98  ] 
This  conviction  coming  before  the  Court,  they  said:  the  justice  had  «»c««^«*~rfA. 
his  authority.     We  must  look  to  the  words  of  the  statute—"  that  no  persons  ^^^^ 
whatever  drive  any  cart  within  five  miles  of  Temple  Bar,  without  the  name  and  ^^  ^j^j^j^ 
place  of  abode  of  the  owner  be  registered  with  the  coromissioners  for  UcensiDggQcb  \m8M> 
VOL.   V.  IB] 


1»  CASE  RESERTED. 


hackney  coaches,  and  the  name  and  namber  of  his  cart  painted  opon  sonitf 
coBspicnoud  part  of  it."     Had  the  legislature  have  stopped  there,  however  in« 
convenient  such  a  construction  must  have  been  to  persons  residing  remote 
from  the  capital,  yet  we  must  hare  said  the  law  was  so  written,  and  that 
it  a  ected  all   persons  equally  whose  carts  mi^ht  happen  to  come   within 
those   limits.      But  going  on  further,  we  find  words  which  seem  awkwardly 
to  restrain  those  regulations  to  persons  residing  within  five  miles  of  Temple 
Bar;  for  it  adds,  '*  that  the  owner  of  such  cart,  Slc    so  regiding  and  drivings 
within  five  miles  of  T  mpU  Bavy  shall  incur  penalties  for  such  neglect'*  by 
whi  h  it  appears  to  us  to  mean,  that  the  penalty  should  he  inflicted  only  where 
the  owner  resides,  and  the  cart  is  driven  within  those  limits.     The  evidence 
proving  that  the  defendant  was  resident  more  than  five  miles  from  Temple  Bar, 
we  think  that  the  case  is  not  within  the  aet,  and  the  conviction  must  be  quashed. 

Palmer  V.  Johnson.  E,  T.   1763.  C.  P.  2  Wils   163. 
In  a  case        '^^  ^^  *°.  action  of  trespass  for  cutting  down  the  plaintiff's  trees  at  Braip- 
reBerredforton  common,  in  the  county  of  Huntingdon.     Upon  not  guilty  pleaded  there 
the  opinion  Was  a  verdict  for  the  plaintiflT,  subject  to  the  opinion  of  the  Court  upon  a  case 
r  **I!  tK    ^V^^^^-     ^^  ^^^  ^"a'  of  tJ*«  plaintiff,  in  oiyler  to  prove  he  was  in  possessioo 
facta  prov    *^^?^  P"*^?  ^  ^^^"^^^  *^''  Pro<^"^«<J  in  evidence  a  paper  writing,  purporting 
ed  at  the     !^  ^®  an  admiMion  of  the  plaintiflT  to  the  place  in  question,  as  being  copyhold, 
trial  oaght   •»  ^^^  ">«'  J-  S.,  by  the  lord  of  the  manor  of  B.     It  was  stated,  that  the  trees 
to  be  stated  were  cut  down  on  Branton  common  by  the  defendant,  and  that  the  plain  tiff 
and  not  the  himself  was  not  a  commoner,  but  was  a  trustee  of  J.  S.,  who  had  a  Tight  of 
MchfacL    ?™°^'     ^"^V^  defendant  it  was  argued  that,  upon  the  trial  of  this  cause, 
'    there  was  neither  proof  of  title  or  possession  in  the  plaintifi*  of  the  place  in 
question;  nor  did  the  case  state  any  fact  of  title  or  possession  in  the  plaintid  : 
It  only  statmg  that  a  paper  writing,  importing  to  be  an  admission  of  the  plain- 
tiff intrust,  &c.  was  proved;  but  that  this  did  not  prove  that  the  estate  was 
copyhold,  It  being  only  presumptive  evidence  that  it  was  of  that  description  of 
tenure.     The  fact  that  the  place  in  which,  &c    was  copyhold  ought  to  hav<^ 
been  stated;  so  that  neither  of  the  facts,  that  the  pJainlin  had  title  or  posses- 
sion are  stated,  and  therefore  the  plaintiff  cannot  have  this  action.     And  of 
that  opinion  were  the  Court,  and  set  aside  the  verdict,  but  without  costs. 

{  199  ]     ttnsBttut  Wllu  bel  ftrrbe* 

After  an  en      j^^  ^.r.„?'"t  ▼•  Andrews   E.  T.  1794.  K.  B  5  T  R.  G34. 
try  of  caBEc    .  ^  ?®  ^etendant  having  pleaded  m  abatement  that  she  was  executrix  and  not 
turHUa     administratrix,  the  plam  tiff"  entered  on  the  roll  qtw^  bUla  casseivr  ei  defemiens 
dlnJJt^  fhlTr    a'  f^'r''  *^  *""''  "^^  delivered  a  declaration  by  the  bye,  which 

TZlT'^l^^l^^^^^^  for  irregularity,  the  Court  said-that  the  proceedings 

tion  by-the  ^^^„'^ '2lv'  th«  n U^  defendant  was  m  court  daring  the  whole  term;  and  that, 
SjlwS;r  Sffaf  ?^^^^^^  ^  ^-»-^^-  °^-^  »^-  at  any  time 

b*  then  avoid,  the  payment  of  r/.'..  ,»  .f  j  »/ w»"ch  is  to  qnash  bis  own  bill  or  writ,  and 

•f  .he  deXation  and  ?heAfl™,"  *,*''!* """'''  "  "»"  *'""•'''  ^  'bfined  ef  the  term 
ke.  to.  anddoSTe^edtuh  the  Irrlc  nf!!:''  ""f  """"^  't"**"'  ^«"  ''''ich  the  roll  i.  la- 
having  marked  the  ear«tJr  Jh«  therl^n^  .".the  King's  Bench,  and  the  master 

.-S;yL'SSr*«tr  •"  P«7""-  of  cost.  th. 

•  Amendment.  "-©a^oowy  adopted  m  praeUce,  see  ante,  tlu 


CATALLA.  .  jSj 

^3St-     Sec  tit.  Piracy^ 

<SaStfflatOrS  fop  SCOlHH.     See  tit.  Scolds, 

^nSttnttOW'     See  tit.  Maihem. 

^  visual  XJeCtOr.     See  tit.  £>c/menf. 

<EataUir. 

BtTLLocK  V.  DoDDs.  H.  T.  18If.  K.  B.  2,  B.  k  A.  276. 
Per  Abbott,  C.  J.  The  words  bona  el  cafalla  jointly  or  sepferately,  in  ouk*  ^o^a  tt 
ancient  -tatutes  and  law  writers,  denote  personal  property  of  every  kind  as  talla  is  the 
distmguiBhed  from  real.     Thus  Magna  Charta,  c.   18.  which  provides,  that  the  term 
the  king^a  debt  shall  be  first  paid,  and  residue  remain  to  the  executors  of  the  ^^^  *"  ^^^ 
clebtor,  uses  the  words  bona  el  catalla.     See  31  Edw.  3.  st.  I.e.  11.  tradiction 

to  real  pre 
V-KtmOiUt'     See  tics.  Auction;  Frauds,  Statute  of,  pertj. 

^Uttlt      See  tits.  Horses^   Tithes.  r  ^oo  l 

I.  OF  THE  IMPORTATION  OF  CATTL2,  p.  200. 
11.  OF  DRIVING  CATTLE,  p  200. 

III.  OF  BUYING  A  sD  SELUNG  CATTLE,  p.  200. 

IV.  OF  STEALING,  KIL!  JNG,  AND  MAIMING  CATTLE,  p.  201. 
V.  OF  THE  STATUTES  TO  PREVENT  THE  SPREAD1NX3  OF 

INFECTIOUS  DISTEMPER  AMONG  TATTLE,  p     04 
"VI.  OF  THE  STATUTES   REGULATING  THE   SLAUGHTER. 

ISG  OF  CATTLE,  p.  205. 
VII    OF  THE  S TATUl  ES  PREVENTING  CRUEL  AND  IMPRO- 
PER TREATMENT  OF  CATTLE   p.  209. 

■ Cattle  may 

I.    OF  THE  IMPORTATION  OF  CATTLE.  edf"'''"h 

By  the  5  Ge.  3.  c.  43.  beasts  may  be  freely  imported  from  the  Isle  of  Man.  We'^ofMan 
By  the  6th  article  of  Union,  o  Anne,  c.  8.  no  Scotch  cattle  carried  into  Eng- Scotlaod, 

land  shall  be  liable  to  any  other  duties  than  the  cattle  of  England  are  subject  to.  And  Iro 
And,  by  the  6  Greo  3.  c.  10.  which  was  of  temporary  continuance,  but  made  '"°d  duty 

perpetual  by  16  Geo.  3.  c  8.  all  sorts  of  cattle  may  be  imported  from  Ireland  ^'^^ 

duty-free. 

II.  OF  DRIVING  CATTLE.  ^^^  ""^^^ 

By  3.  Car    1 .  c.  1   no  drovers  are  to  travel  with  cattle  on  Sunday,  under  a  eo  on  a 

penalty  of  209.  Soaday. 

Ill  -    — - — — — ' — 

III    OF  BUYING  AND  SELLING  CATTLE.  Cattle  b 

No  person  shall  buy  an  ox,  cow,  calf,  &e.  and  sell  the  same  again  alive,  in  ^^}}^  ^.^ 
the  same  market  or  fair,  on  pain  of  forfeiting  double  the  value;  stats.  3  &  ^JjJ.^^^J^'^ 
Edw.  6.  c    19;  3  Car.   1.  c.  49.  8      And  the  act  3  &.  4  Edw.  6.  c.  19.  is  not  ^^^  ^^^^ 
repealed  by  12  Geo.  3.  c.  71.  nhich  repeals  the  general  forestalling  act  of  5ket. 
&  6  Edw.  6.  c.  14.  and  other  subsequent  acts  enforcing  the  same,  but  has  no  ^^^  ^^  ^^^ 
reference  to  any  preceding  act.  ^         '     tor  is  to 

.^{y  31  Greo.  2.  c  40.  no  saleman,  broker,  or  factor  employed  in  buyine  cat-  bay  or  sell 
tie  for  others,  shall  buy  and  sell  for  hitnselj  in  London,  or  within  the  bills  of  mor-  on  his  own 
tality,  under  a  penalty  of  double  the  value  of  the  cattle  bought  or  sold.  ^?^^}'n 

IV.  OF  STEALING,  KILLING,  AND  MAIMING  CATTLEi*       L  201  ] 
L   Clai's  case.  Lent.  Ass.  1819.  Essex,  cited  1  Dick.  Just.  369;  S.  C.  1 

Burn,  J  445. 
The  prisoner  was  convicted  of  killing  a  lamb,  with  intent  to  steal  part  of  the 
By  the  37  Hen.  8.  c.  6.  8.  4.  it  waa  enacted,  «*  that  if  any  person  or  persons  malicionsly, 
nnlawfally,  and  willingly  cut  out,  or  caoae  to  be  cut  out,  the  tongae  or  tongnes  of  any 
tame  beast  or  beasts,  of  any  other  person  or  persons,  the  said  beast  being  then  alive;" 
every  such  offender  should  not  only  forfeit  to  the  pnrty  grieved  treble  damages  for  such 
offence,  to  be  recovered  by  action  of  trespass,  but  should  forfeit  to  the  king  for  every  such 
ofiea««  10/.  as  a  toe*    By  the  22  fc  23  Car.  2.  c.  7.  9-  2,  3,  4.  if  any  pervos  «hall  in  th.^ 


i4d  CATTLE.— S^e^Jiiig',  t^dliKg,  aud  Manaing. 

The  14  &  eafeaie.    It  appeared  that  fhe  priaoiier  cat  the  leg  tram  the  animal  whibl  it 

2.  6.*  ap     ^^«  liTi^cf.  and  carried  the  leg  away  before  the  aDiroal  died,  so  that  the   lamb 

P*'^  iLff*  '"'»*  0**^  •^  '.ii|»lfcioi|  killed  at  the  time  of  the  larceny.     The  judge  passed  sen- 

tbetlieftpre^ii^^  apoo  the  prisoonr,  but  a  do^jrtt  ansing  whether,  as  the  death-wound  was 

c«de9  the    gireo  before  the  theft,  the  ofieoce  was  made  out,  the  question  was  submitted  to 

death  of     Uie  opinion  of  the  jndfea,  who  were  ot  opinion,  that  as  the  wound,  which  would 

the  aninul;  necessarily  produce  death,  was  given  before  the  larceny,  the  lamb  was  to  be 

M  whete  considered  as  kiUed  from  the  time  such  wound  was  given*  and  that  (he  convic- 
the  pruoB    ,-  -   .  ^  " 

er  cot  off  a*»OD  ^^  "g***- 

sheep*!  leg  S.  Rawlin's  case.  2  East.  P.  C   617. 

sod  carried  The  prisoner  was  indicted  for  stealing  six  lambs,  and  the  fact  proved  was, 
r  *^t^  ^  ^^^  ^^®  carcasses  of  the  lainbs^  without  their  skins,  were  found  on  the  premises 
mjid  drLf*  where  they  had  been  kept,  and  that  the  prisoner  had  sold  the  skins,  which  were 
f  202  1  identified  the  morning  after  the  ofience  was  committed.  There  was  no  count 
An  iadjct  ^  ^^^  indictment  for  killing  with  intent  to  steal  the  carcase,  or  any  part  there- 
nent  for  of;  but  as  the  lambs  must  have  been  removed  from  the  fold,  the  jury  were  di- 
stealing  rected  to  find  the  prisoner  guilty,  which  they  did;  but  a  doubt  occurring,  whe- 
l^bsMtasther,  as  the  14  Geo.  2  c.  9.  specifies  feloniously  driving  away,  and  feloniously 
^^'f  th^  ^luig  with  intent  to  steal  the  whole,  or  any  part  of  the  carcase,  as  well  as  fcl- 
^^|^^j^>^  oniously  stealing  in  general,  although  there  must  be,  in  such  cases,  some  re- 
cs  were  moyal  of  the  thing,  it  did  not  intend  to  make  these  diflerent  offences.  The 
fouid  IB  case  was  submitted  to  the  judges,  who  held  the  conviction  right;  for  any  re- 
Ae  owner'a  moval  of  the  thing,  feloniously  taken  constitute?  larceny, 
gnmnd^  3    Cowell  and  Green's  case.  2  East.  P.  C.  617. 

ekiM  taken  ^^  prisoners  were  convicted  upon  an  indictment,  charging  that  "  Cowell 
^wmft  feloniously  stole  one  live  etoe  »h*s€p^  the  goods,  Sic,  of  J.  L.,  and  that  Grreen  re- 
00  an  in  ceived  20  pounds  of  iiiu/t<m,  part  of  the  goods,  &c.  so  as  aforesaid,  feloniously 
dietment     stoleDy  &e^4Eiiowing  the  same  to  have  been  stolen."     On  a  question  referred 


6hai]giiig  a  ^^  ^y^^  judges,  whether  the  indictment  were  sufficient  against  the  accessory, 
ST  re^lpt  ^^y  ^  **®*^  ***®  conviction  to  be  proper. 

of  mutton  nigbt  time  malicioaBly,  anlawfally,  and  willingly,  kill  or  destroy  any  horses,  sheep,  or 
from  ano     other  cattle,  he  ehall  be  fnilty  of  felony,  bat  witbont  corniption  of  blood  or  lo«  of  dower. 
ther  who     Bat  to  avoid  jadarthent  of  death,  or  execation  thereapon,  he  may  choose  to  be  transported 
had   been   to  some  of  the  plantations  to  be  mentioned  in  judgment,  for  seTen  years.    Sec.  5.     And  if 
chajged   in  Any  person  shall  in  the  night  time  malicionsly,  nnlawfnlly,  and  willingly,  maimy  wounds 
the  same  in  or  otherwiMe  hurt  aav  horses,  sheep,  or  other  cattle,  whereby  the  same  shall  not  be  killed 
dietment      or  ntterly  destroyed,  he  shall  forfeit  treble  damages  by  action  of  trespass,  or  npon  the  case, 
with  steal    Soe.  6.  And  three  justices  may  inquire  by  a  jury  and  witnesses,  and  may  issue  warrants  for 
ingone/ieerammoning  jnion,  and  for  apprehending  persons  suspected,  and  take  their  examinations, 
ewe  eheep  uid  cause  witnesses  to  come  before  them  to  give  information  on  oath,  so  as  no  person  to 
was'  holden  be  examined  shall  be  proceeded  against  for  any  offence  concemiog  which  he  is  examined 
ponact,        u  a  witness,  and  ahalU  make  a  true  discovery;  and  if  any  person  being  summoned  as  such 
witness,  refiise  to  appear,  they  may  commit  him  till  he  submit  to  be  examined  on  oath. 
By  sec.  T*     Offences  within  this  act  must  be  prosecuted  within  six  months  after  the  oflTence 
committed.     And  by  the  9  Geo.  I.  c.  22.  s.  1.  it  is  enacted,  that  if  any  person  or  peracns 
(whether  armed,  or  diseuised,  or  not)  shall  unlawfully  and  malicionsly  kill^  maim,  or 
wound  any  eattlOf  or  shall  forcibly  rescue  any  person,  being  lawfully  in  custody  of  any 
offioer  or  other  person  for  any  the  offences  before-mentioned;  or  if  any  pereon  or  persons 
shall,  by  gift  or  promise  of  money,  or  other  reward,  procure  any  of  his  majesty's  subjects 
to  join  him  or  them  in  any  such  unlawful  act,  every  person  so  offending,  being  lawfully 
eonvicted  thereof,  shall  be  adjudged  guilty  of  felony  without  benefit  of  clergy.     But  now  by 
the  4  Geo.  4.  c.  54.  persons  committing  offences  within  this  act  are  to  bo  transported  or 
imprisoned. 

This  act,  after  reciting  that  evil  disposed  persons  had  more  generally  and  frequently 
than  was  ever  known  before,  made  it  their  practice  secretly  in  the  night  time  to  drive  a- 
way  and  steal  a  great  number  of  sheep,  and  likewise  secretly  in  the  night  time  to  kill  great 
numbers  of  sheep  and  to  strip  off"  their  skins  and  then  steal  the  carcases  of  the  sheep  so  kill- 
ed, leaving  their  skins  behind  to  prevent  discoveries,  and  also  in  like  manner  to  kill  great 
numbers  of  sheep,  and  then  to  cut  open  the  said  sheep  so  killed  and  tako  out  and  steal  iheir 
inward  fat,  leavmg  their  carcasses  behind  to  prevent  being  discovered,  enacts,  **  that  if  any 
person  or  persons  shall  feloniously  drive  away,   or  in  any  other  manner  feloniously  steal 

^"fr'^u  "I?M®  ■  P'  °'  °***®'  ®*"^®'  ®^  *°y  °***®'^  P«"<>"  ®r  peiBons  whatsoever,  or  shall 
wilfully  kill  one  or  more  sheep  or  other  cattle  of  any  other  person  or  persons  whatsoever. 
With  a  felonious  intent  to  steal  the  whole  carcase  or  carcases,  or  any  part  or  parts  of  the 


CATTLE.— S/fn/i«g,  i'tHiVg,  aadMaimtng.  141 

4.  Rex  v.  Ranger.  1798.  2  East.  P.  C.  1074.  No  indict 

Aq  indictment  at  common  law  charged,  that  the  prisoner  "  on  the  53d  of  ™®°^  ** 
May,  with  force  and  arms,  at,   &c.  one  bldrk  gelding,  of  the  value  of  30/.  o^ja^  HoTfor 
the  goods  and  chattels  of  W  C,  then  and  there  being,  then  and  there  unlaw^  yQia^faiiy 
fully  did   maim,  to  the  great  damage  of  W.  C,  and  against  the  peace,  &c."with  force 
But  upon  reference  to  the  judges,  afler  conviction,  they  all  held  that  the  indict-  and  arms 
ment  contained  no  indictable  offence;  for  if  the  case  were  not  within  the  Black™*'™*"©  * 
Act,  the  fact,  within  itself,  was  only  a  trespass;  for  that  the  words  viet  armis  *'"®' 
did  not  necessarily  imply  force  sufficient  to  support  an  indictment. 
6,  Pearce's  case.  Sum.  Ass.  1789.  Gloucester  2  East.  P.  C.  1072-  S.  C.  1  ^^  ^^^  g 
Leach  C   L.  527.  S.  P.  Shepherd's  case.  Oct.  Sess.  1790.  Old  Bailey^Q   i  •only 
1  Leach.  C.  L.  539;  S  C.  2  East.  P.  C.  1073.  eitendB  to 

The  prisoner  was  indicted  on  the  9  Geo.  1.  for  ^'feloniously,  iinl«wfiiily,  cages  where 
%vilfull/,  and  maliciously  maiming  and  wounding  a  cow"  of  the  prosecutor.  It  malice  be 
appeared  that  his  intent  was  to  commit  bestiality  with  the  animal,  and  that  he  ®"<f  ^^^"^^^ 
had,  in  a  passion,  ran  a  sharp  pointed  stick  through  her  body,  because  she  ^^  qq^ 
would  not  stand  quiet.  But  the  judge  directed  an  acquittal,  it  being  necessa-  oot  merely 
ry  to  show  that  the  fact  was  committed  from  some  malicious  motive  towards  the  animal, 
the  owner,  and  not  merely  from  an  angry  and  passionate  disposition  towards  [  203  '| 
tbe  beast.  As  where 

6.  Anon.  2  East.  P.  C.  1073.  the  prison 

On  an  indictment  on  the  9  Geo.  1 .  it  appearing  that  the  prisoner  had  cut  the  ^^^  ^^ 
tendons  of  the  hinder  legs  of  several  sheep  that  had,  at  different  times,  brok-  cause  it  J 
en  into  his  enclosure,  Heath  J.  was  of  opinion  that  the  case  was  not  within  the  broke  his 
^tafufo.  fences. 

7.  Rex  V.  Ranger.    1798.   2  East.  P.  C.  1074,  Bat  a  previ 

On  an  indictment   at  common  law  charging  the  prisoner  with  unlawfully  ^"1™^  "^ 
maiming  a  gelding,  to  the  great  damage  of  the  prosecutor  of  302.     The  judg-  gainst  the 
es  were  of  opinion,  that  in  order  to  bring  the  case  within  the  9  Geo.  1 .  it  was  owner  need 
not  necessary  for  the  prosecutor  to  prove  a  previous  existing  malice  against  not  be  pro 
the  owner.  ved.t 

«.  Haywood's  case.  Sum.  Ass.  1801.  Coventry.   2  East.  P.  C.  1076  S.  P.  ^  .   . 

Rex  v.  Haiwood,  1  R.  <§•  R.  C    C.  16.  cessary thtt 

The  prisoner  was  tried  on  an  indictment  on  the  9  Geo.  1 .  for  maliciously  ^he  wound 
maiming,  and  for  maliciously  wounding  a  gelding,  against  the  statute,  Sfc.     It  should  be 
appeared  that  the  prisoner  had  maliciously,  and  with  intent  to  injure  the  proti-of  a  penna 
ecutor,  driven  a  nail  into  the  frog  of  the  horse's  foot,  which  had,   at  the  time,  "«"^  '"J^'* 
rendered  the  horse  useless  to  the  owner;  but  at  the  trial  the  prosecutor  said,®"*  nature, 
that  the  horse  was  likely  to  do  well,  and  be  perfectly  sound  again  in  a  short 
time.     After  conviction  judgment  was  respited  upon  a  doubt  whether,  as  the 
horse  was  likely  to  recover,  and  as  the  wound  was  not  a  permanent  injury,  the 
x>fience  was  within  the  statute.     All  the  judges  held  the  conviction  right,  the 
vords  of  the  9  Geo.  1 .  being  '^  shall  unlawfully  and  maliciously  kill,  maim,  or 
wound  any  cattle,  ^c ;"  which  word  "  wound"  appears  to  be  used  as  contiOy 
distinguished  from  a  permanent  injury,  such  as  maiming. 

carcase  or  carcases  of  any-  one  or  more  sheep  or  other  cattle  that  shall  be  so  killed^  or  shall 
assist  or  aid  any  person  or  persons  to  commit  any  such  offence  or  •  offeDces,  that  then  tho 
person  or  persons  gailty  of  any  such  offence,  being  thereof  conv^icted  in  duo  form  of  law, 
'ShsUl  be  adjudged  guilty  of  felony,  and  shall  suffer  death,  in  cases  of  felony,  without  benefit 
«f  clergy."  The  wordj  "other  cattle'*  in  this  statute  were  of  too  "  uncertain*'  significa- 
tion, and  cooseqnently  the  15  Geo.  2.  c.  84.  reciting  that  it  was  doubtful  to  what  sorts  of 
cattle  besides  sheep  the  act  was  meant  and  intended,  enacts,  that  it  construed,  deemedi  and 
taken  to  extend  to  any  bull,  cow,  ox,  steer,  bullock,  heifer,  calf,  and  lamb,  as  well  as 
sheep,  and  to  no  other  cattle  whatsoever. 

*  Chap.  22.  8.  I.  set  out  ante,  201.  n.  But  now  by  the  4.  Geo.  4.  c.  54.  it  is  rendered 
.unnecessary  to  prove  malice  against  the  owner  of  the  cattle. 

t  And  therefore  where  it  appeared  that  the  prisoner  in  the  night  broke^into  a  stable  where 
here  was  a  gelding  which  was  to  have  run  a  race,  and  cut  the  sinews  of  the  fore  leg  of 
the  animal,  m  order  to  prevent  its  running,  inconsequence  of  which  it  died,  he  was  indic- 
ted for  killing  the  horse,  and  convicted;  2 Ross.  948;  S.  P.  3  Chit.  C.  L.  1087 
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Horses.      9.  Rex  v.  Paty.  Sum.  Ass.   1770.  1  Leach.  C.  L.   72;  S.  C.  2  East.  P.  C. 

•""«*' *^^-  1071;  S  C.  2  Blac.  721. 

The  prisoner  being  capitally  convicted  on  an  indictment  for  felloneouslyy 
unlawfully,  knowingly,  wilfully,  and  maliciously  8hi)uting  ani  killing  one  mare 
and  one  colt,  a(;aiiisr  the  9  Geo.  1 .  c.  22.  it  was  moved  in  arrest  of  judgnient, 
Ist,  that  the  mare  and  colt  are  not  averred  in  the  indictment  to  ou  cattle  with- 
in the  statute;  and  2d,  that  the  word  cattle  does  not,  by  law,  necessarily  in- 
clude horses,  mares,  and  colts.  Upon  these  objections  (he  judgment  was  res- 
pited; but  all  the  judges  unanimously  agreed,  that  as  the  statute  22  ^  23  Car. 
2.  c.  7.  had  made  the  offence  of  killing  horses  by  night  a  single  felony,  this 
statute  9  Geo  1.  was  onlv  to  he  considered  as  an  extension  of  that  act.  Juds- 
ment  of  death  was  accordingly  pronounced. 
10.  Rr:x  y,  Ch APPLE.  Sum.  A^s.  1804.  Exeter    Cited  I  Burn.  J.  447.   S.  P. 

J.    ,    .    ^  Rex  v.  WiTciiERLt    l..cnt     A^,  1807.  Sta  brd,  I  Burn.  J.   447.  S.  P. 

t^c^e  «E^  ^  C«.PPLE,  1  R  &  R  C   C.  77. 

withiD  the       An  indictment  set  forth,  that  the  prisoner  being  an  ill-designing  and  disor- 

meaniog  of  derly  person,  and  of  a  wicked  and  malicious  mind,  on,  $*c.  with  force  and  armgy 

the  statute,  at.  &c.,  three  pigs,  being  swine  and  cattle  of  the  value  of  6/.,  of  the  goods 
and  chattels  of  W  A.,  then  and  there  being,  feloniously,  unlawfully,  wilfully , 
and  maliciously,  with  and  by  means  of  poison,  then  and  there  did  kill  aikd  de^ 
troy,  against  the  form  of  the  statute,  &c.  The  prisoner  was  found  guilty;  but 
judgment  was  respited,  that  the  opinion  of  the  judges  might  betaken  to  ascer- 
tain, whether  pigs  were  cattle  within  the  meaning  of  the  9  Geo.  1 .  c.  22.  Tho 

judges  confirmed  the  conviction. 
No  persoa 

j;^*""^",,  V.  OF  THE  STATUTES  TO  PREVEIVT  THE  SPREADING  OF 
within  40  INFECTIOUS  DISTEMPER  AMOVG  CATTi.E. 

days  at\er  By  22  Geo.  2.  c.  46.  s  ill.  passed  for  the  prevenuon  of  distempora  spread- 
purchase,  ing  among  horned  cattle,  it  is  enacted,  that  no  person  shall  dispose  of  4iny  live 
And  pro  cattle  till  they  have  been  40  days  his  property,  and  in  proof  of  such  property 
dacea  cer  th©  seller  shall  produce  a  certificate  from  the  person  of  whom  he  purchased, 
tificatofrora  gjgj^-pyji^g  the  time  of  his  purchasing  the  same:  and  every  person,  who  shall 
prove  the  ^®^'  ^^7  such  cattle,  without  produ<.*ing  such  certificate,  and  is  convicted  thereof 
sale,  by  confession  or  oa^h  of  one  or  more  credible  witnesses,  before  any  justice  or 

Or  forfeit  justices  of  the  same  county,  city  or  place,  shall  for  every  ox,  bull,  cow,  calt, 
10/.  steer,  or  heifer,  so  sold,  forfeit   10/.  unless  he  make  oath  before  such  justice^ 

Or  if  he  ^c.  that  such  ox,  ^c.  has  been  his  property  for  more  than  40  days;  the  penal- 
produce  a  ty  being  recoverable  as  in  19  G.  2.  c.  5  !'exp.)  one  moiety  to  the  informer,  and 
false  certifi  the  other  to  the  poor  of  the  par  sh  where  the  offence  is  committed,  2i  G.  2.  c. 
cate.  ^g  g   ^^      gg^  23      Every  person  selling  any  such  cattle,  and  giving  a  false 

Duty  of     certificate  at  their  time  of  sale,  and  the  person  accepting  the  same  knowing  it 
when  cattle ^^  be  such,  shall  forfeit    10/    recoverable  and  applicable  as  in  s.  27  id   328. 
sicken  on    Sec.  24.     When  drovers  find  any  of  their  cattle  sicken  on  the  road,  so  as  to  be 
the  road,     unable  to  proceed  on  their  journey,  they  shall  give  notice  to  the  constable  or 
Limitations  churchwarden  of  the  place  where  the  beast  sickens,  that  he  may  be  slain  and 
of  actions,  buried,  having  first  slashed  his  skin,   if  he  is  deemed  ill  of  the  .distemper  now 
ihe  act  ^^   ^^^^S  an^ong  the  horned  cattle,  in  the  opinion  of  such  constable,  &c   and  two 
substantial  inhabitants  of  the  place,  whom  he  may  summon  to  his  assistance  by 
note  in  writing,  on  penalty  of  10/.  to  the  poor  of  such  parish,  Sfc.  from  such 
drover  for  neglect  thereof,  or  concealing  or  driving  out  of  the  way  any  such 
sick  beast,  to  be  levied  on   his  goods  by  distress-warrant  of  a  justice   of  any 
place  where  he  is  taken;  and  on  non-payment  shall  be  committed  to  gaol  for 
six  calendar  months,  or  until  he  has  paid  the  penalty,. id.  s.  ^29.     Sec.  25.  Ac- 
tions commenced  for  things  done  in  pursuance  hereof,  must  be  brought  in  six 
^months,  and  tho  venue  is  local;  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence,  and  on  proof  that  the  fact  was  done  in 
pursuance  hereof,  or  that  ^  enue  is  laid  in  wrong  county,  or  that  the  six  months 

*  And  asses;  Rex  v.  Whitney,  I  R.  &  M.  C.  C.  3.  The  indictment  rnast  specify  the 
sort  of  cattle;  alleging  generalW  that  the  prisoner  maimed  certain  cattle,  is  not  sntficient; 
Re^,v.  Chalkley,  R.  &  R.  C.  C.  258. 
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are  elapsed,  jurj  shall  find  for  defendant,  who  shall  have  trehlc  costs  on  such 
verdict,  or  if  plainti  discontinue  after  appearance,  or  is  nonsuited,  or  have 
judgment  against  hira  on  demurrer,  or  otherwise,  id.  s.  33. 

VI.   OF  THE  STATUTES  REGUIATIXG   THE   SLAUGHTER-  ,     , 

liNG  OF  TAr •  i  E.  beVeprfof 

By  the  ^6  Geo.  3  c.  1 1.  s.  !,  it  is  enarted  that  no  person  shall  keep  or  usegiaoghier 
any  house  or  place  fofthe  purpose  of  slaughtering  or  killing  any  horse,  male,  ing  caule 
gelding,  colt,  filly,  ass,  mule,  bull,  cow,  ox,  heifer,  calf,  siieep,  hog,  goat,  or  without  a 
other  cattle,  which  shall  not  be*killed  for  butcher^s  meat,  without  first  taking  Ijcenaefrom 
out  a  licence  at  the  quarter  sessions  for  the  county,  riding,  <^ity,  town,  district,  ^^®^j2n^  ^ 
division,  or  liberty,   where  such  slaughter-house  is  situate,  and  such  sessions 
shall  grant  siich  licence  upon  a  certi^cate  under  hand  and  seal  of  the  minister 
and  churchwardens,  or  overseers,  or  two  substantial  house-holders  of  the  pa- 
rish where  the  applicant  for  such  licence  shall  dwell,  that  such  person  is  fit  to 
be  trusted  with  such  business;  provided  that  in  case  of  the  death  of  any  persoif^ 
to  whom  such  licence  is  granted,  the  widow,  or  personal  representative  of  such  ^^^  iq  ^^ 
person  so  dying,  may  carry  on  such  business  until  the  then  next  quarter  ses*  signed  by 
aions.  ^l^'ce  jostl 

By  s.  5.  every  such  licence  shall  be  signed  by  the  justices  of  such  sessions,  ^^»  *"**  *^ 
OTthe  major  part  of  them,  and  a  copy  thereof  shall  bo  entered  in  a  book  to  be  j^  ^  ^ook 
kept  by  the  clerk  of  the  peace  for  the  county?  and  all  persons  may  at  all  times,  k^p^  by  xh» 
(Sundays  excepted),  between  the  hours  of  10  and  12,  search  the  office  of  the  clerk  of  tho 
clerk  of  the  peace,  wherein  any  such  copy  is  entered,  and  make  an  extract  from  peace,  for 
the  same  on  the  payment  of  6cl.;  and  all  persons  so  licensed,  shall  affix  overS®"®'**  i^ 


the  door  of  the  house,  where  he  carries  on  such  business,  his  name,  and  thePf®*'®°' 

words  "  licensed  for  slaughterino;  horses,  pursuant  to  an  act  passed  in  the  26th  ^''J.^ours 

/•!_•  •   ^     tr-       r^  *u     rr»i-'  J  notice  most 

year  of  his  masjesty  Ivmg  George  the  Third.  1^^  -i^.gjj  ^^ 

By  s.  3,  every  occupier  of  such  licensed  house,  shall,  six  hours  previous  tothe  inspec 
his  slaughtering  any  horse,  Sec.  as  in  s.  1.  and  which  shall  not  be  killed  for  tor  previ 
butcher's  meat;  and  previous  to  the  flaying  any  horse,  &c.  brought  dead  to  on* to 
such  slaughter-house,  give  notice  in  writing  to  a  person  appointed,  as  in  s.  5.  ""gWw'ng 
as  inspector,  that  such  inspector  marv  take  an  exact  account  and  description  of^i^^^^  ^^^ 
the  height,  age,  (as  near  as  may  be),  colour  and  particular  marks  of  every  horse  it  is  to  see 
mare,  erelding,  foal,  Ally,  ass,  or  mule,  and  of  the  colour  and  marks  of  every  that  the 
cow,  bull,  heifer,  ox,  calf,  sheep,  hog,  goat,  or  other  cattle,  brought  alive  or  cattle  are 
dead  for  such  purposes;  and  no  such  horse,  &c    shall  he  .killed  but  between  ^^?°i|*'*®'®'^ 
eight  in  the  morning,  and  four  in  the  evening,  in  October,  November,  Decern-  ^}^  *hom-8* 
ber,  January,  February,  and  March;  and  between  six  a.  m.  and  eight  p.  m.    •  ^06  l' 
during  the  rest  of  the  year;  'See  the  penalty,  pf)«<,  s.  8.  pi.  154.)  Persons  li 

By  6.  4.  every  person  so  licensed,  shall,  at  the  time  any  horse.  Sec.  as  in  s.  censed   for 
1.  is  brought  for  the  purpose  of  slaughtering  or  slaying,  make  an  entry  in  aslanghter 
book  of  the  name,  and  abode,  and  profession,  of  the  owner,  and  also  of  the  per-  *°g 
son  who  brought  the  same  to  he  slaughtered  or  flayed,  and  the  reason  why  the  ^^^\^  ^^ 
same  was  brought  to  bo  slaughtered  or  flayed,  which  reason  the  person  bring-  ^^^^^^  ^ 
ing  the  same  shall  declare  to  such  person  so  licensed;  which  book  shull  at  all  to  entterthe 
times  he  open  for  the  examination  of  the  inspector,  to  he  appointed  as  in  s.  5;  name, 
and  such  licensed  person  shall  attend  with,  and  produce  such  book  before  any  place  of  a 
justice,  when  required,  by  warrant  or  order  under  the  hand  and  seal  of  such   ?^f  * 
justice,  and  shall  likewise  produce  the  same  at  every  general  quarter  sessions  g^^g'^^^^ 
held  for  the  county.  require  i<y 

"By  s.  5,  such  of  the  parishioners  as  are  entitled  to  meet  in  vestry  for  choos-bave  cattle 
ing  parish  officers,  shall,  in  every  parish  wherein  such  slaughtering-house  shall  slain, 
be  situated,  annually  or  oftener,  appoint  one  or  more  persons  to  he  inspectors,  Inspectora 
to  inspect  every  such  slaughtering-house,  to  whom  all  occupiers  and  persons"®  to  bo 
carrying  on  such  business  shall,  six  hours  previous  to  his  slaughtering  or  flay-*PP^*^j 
ing  any  such  horse,  &c.  as  in  s.  1 ,  give  notice  in  writing  of  his  intention  so  to  ^ho  Ve'to 
do;  and  such  inspector  shall,in  person,  or  by  his  servants,  attend  at  the  slaugh-  do  certain 
tering-house  of  the  person  so  giving  notice,  and  there  take  such  account  as  in  things  men 


a  44 


tATTLE-^ Slaughtering  of. 


If  the  in 
spoctor 
makes  a 
search  in 
the  night 
time,  it 
must  be  in 


tioned  in  g.  3.  directed;  and  such  inspector  shall  keep  aliook,  and  therein  make  an  ei>:' 
the  act.  tryofsuch  account;  and  such  person  carrying  on  such  business,  shall  for  such 
entrypay  to  such  inspector  6d. ;  and  every  person  so  desiring  to  inspect  such 
book  shall  have  access  to  the  same  between  the  hours  in  s.  3  mentioned,  P&J' 
ing  to  such  inspector  for  such  search,  Sd. ;  and  such  inspector  shall  cause  to 
be  painted  over  the  door  of  the  house  where  he  resides,  his  name,  and  the 
words,  inspector  of  houses  and  places  for  slaughtering  horses;  and  in  case  such 
inspector  shall,  upon  examination  of  any  horse,  &c.  intended  to  be  slaughtered 
have  reason  to  believe  that  such  horse,  &c.  is  free  from  disease,  and  in  a  souad 
and  serviceable  state,  or  that  the  same  has  been  stolen,  or  unlawfully  come  by, 
he  shall  prohibit  the  slaughtering  of  such  horse,  &c.,  for  not  exceeding  eight 
days,  and  in  the  mean  time  shall  cause  an  advertisement  to  be  inserted  in  the 
daily  advertiser,  or  some  public  newspaper  circulated  in  the  county  where 
such  slaughter-house  shall  be  situated,  twice,  or  oftener,  unless  the  owner  of 
such  horse,  &.c.  shall  sooner  claim  the  same,  to  certify  under  his  hand,  or  oth- 
wise  inform  the  inspector  that  he  sent  such  horse,  8(.c.  to  be  delivered  to  the 
person  so  licensed,  for  the  purpose  of  being  slaughtered,  the  expense  of  insert- 
ing such  advertisement  to  be  paid  by  the  occupiers  of  such  slaughtering-house 
to  such  inspector;  and  in  case  such  occupier  shall  refuse  to  pay  the  same,  and 
shall  be  thereof  convicted  on  the  oath  of  such  inspector  before  one  justice  for 
the  county,  &c.,  he  shall  forfeit  double  the  amount  of  the  charge  of  such  ad- 
vertisement, to  be  raised  by  distress  and  sale  of  the  goods,  by  warrant  under 
the  hand  and  seal  of  such  justice.     See  26  Geo.  3.  c.  71   s.  5. 

By  s.  6.  every  inspector  may,  at  all  times,  in  the  day  or  night,  but  if  in  the 
ni;^ht,  then  in  the  presence  of  a  constable,  enter  into  and  inspect  any  place 
kept  for  slaughtering  horses  by  any  person  so  licensed;  and  also  any  stable, 
building,  shed,  yard,  or  place  belonging  thereto,  and  then  and  there  examine 
?"o(V7  T  ^"^  ^^^  if  any  horse,  &c.  as  in  s.  1.  is  deposited  or  brought  there,  and  take  an 
Dresence  of  ^^^^^'^^  thereof;  and  all  persons  so  licensed,  shall  suffer  such  inspector  at  all 
aconstable.  times  in  the  day  and  night,  but  if  in  the  night,  then  in  the  presence  of  a  con- 
Persons  of  stable,  to  enter  into  and  inspect  such  place,  and  also  any  stable,  &c.  and  freely 
fering  hors  to  examine  and  see  any  horse,  &c.  then  and  there  being,  and  to  take  such  ac* 
«s  to  sale     count  as  in  s.  3. 

c"**  M  dr*^'  By  a  7.  in  case  any  person  who  shall  offer  to  sale,  or  bring  any  horse,  &c. 
camatances^^  ^^7  person  keeping  such  slaughtering-house,  to  be  slaughtered,  or  being 
may  beseisdead,  to  be  flayed,  shall  not  be  able,  or  shall  refuse  to  give  a  satisfactory  ac- 
ed,  toge  count  of  himself,  or  of  the  means  by  which  the  same  came  into  his  possessioD; 
*S^  k'^''^  or  if  there  be  reason  to  suspect  that  such  horse,  &c.  as  in  s.  1 .  is  stolen  or  un- 
A  d  d"r  *  lawfully  obtained,  the  person  keeping  such  slaughtering-house,  to  whom  the 
vered  to  a  ^^^  same  shall  be  brought  or  offered  to  sale,  and  his  servants,  and  also  such 
constable  inspector  or  his  servants,  may  seize  g|xch  person,  and  also  every  such  horse^ 
who  is  to  8(.c.,  so  brought  or  oHered  to  sale,  and  deliver  such  person  into  the  custody  of 
bring  the  a  constable  or  peace-officer,  who  shall  convey  him  before  a  justice  for  the  coun- 
parties  be  jy.  and  if  such  justice  shall,  upon  examination,  have  cause  to  suspect  that 
Who"maT*  sUch  horse,  &c.  is  stolen  or  unlawfully  obtained,  such  justice  may  commit  such 
examine  person  into  safe  custody  for  not  exceeding  six  days,  in  order  to  be  further  ex- 
amined; and  if  upon  either  of  the  examinations,  such  justice  shall  he  satified 
that  such  horse,  &c.  is  stolen,  or  illegally  obtained,  he  may  commit  the  person 
bringing  the  same  to  sale,  to  the  common  gaol  or  house  of  correction,  there  to 

i^ndi^"^  la  ^®  ^^^'*  ^'*^^'  according  to  law. 
ces  for  ^y  ^'  ^'  i^any  person  keeping  such  slaughtering-house,  shall  slaughter  any 

Blanghter  horsc  as  in  s.  1 .  for  any  other  purpose  than  for  butcher's  meat,  or  shall  flay 
ing  cattle,  any  horse,  &c.  brought  dead  to  such  slaughtering-house,  without  taking  out 
if  not  licens  guch  licence,  as  in  s.  U  or  without  giving  such  notice  as  in  s.  3  or  shall  slaugh- 
ed,  are  ha  ^^^  ^^  f^^y  ^y^^  same  at  any  time  other  than  within  the  hours  in  s.  3.  limited,  or 
naUyV  ^^^^^  "^^  delay  slaughtering  according  to  the  direction  of  such  inspector,  as  in 
Or  impri  s.  5.  such  person  shall  be  guilty  of  felony,  and  shall  be  punished  by  fine  and 
foQinent.     imprisonment,  and  such  corporal   punishment,  by  public  or  private  whipping 

or  shall  be  transported  for  not  exceeding  seven  years,  as  the  Court  may  di 

reef. 
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By  8.  9.  if  any  person  keeping  such  slaughtreing-house,  shall  throw  into  a-P^nops  by 
tiy  lime-pit,  or  otherwise  immerse  in  lime,  or  any  preparation  thereof,  or  rub  {'""^1°^ 
therewith,  or  with  any  other  corrosive  matier,  or  destroy  or  bury  the  hide  or  &c"ar  b  b 
skin  of  any  horse,  8lc.  by  hinv  slaughtered  or  flayed,  or  shall  be  guilty  of  am  jectto  im 
oilence  against  this  act,  for  which  no  punishment  or  penaltv  is  provided,  such  prison 
person  shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  punished  by  ment. 
fine  and  imprisonment,  and  such  corporal  punishment,  by  public  or  private 
whipping,  as  the  Court  shall  direct. 

By  s.  10.  if  any  person  so  licensed  shall  make  a  false  entry  in  such  book,  of^®"*'**** 
any  matter  required  by  him  to  be  made  in  such  book,  as  in  s.  4.  he  being  con-  J-     P"*^® 
victed  thereof,  upon  the  oath  of  two  witnesses,  before  any  justice,  shall  forfeit  thISct""  ** 
not  exceeding  20/.  nor  less  than  10/,  to  be  levied  by  distress  and  sale  of  the  The  inspeo 
goods  of  such  offender,  by  warrant  under  the  hand  and  seal  of  such  justice,  tor's  book 
(the  surplus,  after  deduction  of  the  charges,  to  he  restored)  one  moiety  there-'*  robjectto 
of  to  be  paid  to  the  informer,  and  the  other  to  be  fonhwith  paid  by  such  jus-  **^®**^joo* 
tice.to  the  overseers  of  the  poor,  for  the  use  of  the  poor  where  the  offender  shall  ^^^^  *^ 
Teside;  and  in  case  such  offender  shall  not  have  effects  to  the  amount  of  the  r  203   1 
penalty,  such  justice  after  sale  and  application  as  aforesaid,  of  such  effects  as  Diatriba 
shall  be  found,  may  commit  him  to  the  house  of  correction,  there  to  be  coafin*tion  of  the 
ed  to  hard  labour  for  not  exceeding  three  months,  nor  less  than  one.  penalties 

By  8.  1^  the  book  of  the  inspector  shall  be  produced  at  every  general  quar-  '"*^*'  *"*■ 
ter  sessions,  and  delivered  to  the  justices  at  such  sessions,  then  and  there  to 
be  examined  by  them  as  they  fit. 

By  8.  IS.  If  any  person  shall  occasionally  lend  any  horse,  bam,  stable^  of 
other  place,  for  slaughtering  any  horse,  &c.  which  shall  not  be  killed  for  butch- 
er's meat,  without  taking  out  such  licence,  and  shall  be  convicted  thereof  be- 
fore any  justice,  upon  the  oath  of  two  witnesses,  he  shall  forfeit  not  exceeding 
20/.  nor  less  than  10/.  one  moiety  thereof  to  be  paid  to  the  informer,  and  the 
other  to  the  poor  of  the  parish  where  the  offence  shall  be  committed;  and  which 
last  moiety  shall,  upon  payment  thereof,  be  immediately  tran^^mitted  by  the  ^ 
justice  to  the  overseers  of  such  parish;  and  in  case  such  penalty  shall  not  be 
forthwith  paid,  such  justice  shall  commit  the  offender  to  the  common  gaol  of 
house  of  correction,  for  not  exceeding  three  calendar  months,  nor  less  than  This  ita 
one  unless  the  penalty  be  sooner  paid,  he  will  be  convicted.  tnte 

By  8.  14.  this  act  shall  not  extend  to  any  carrier,  felt -maker,  tanner,  or**®^"°*** 
dealer  in  hides,  who  shall  kill  any  distempered  or  aged  horse,  &c.  as  in  s.  1 .  J^^  iJls**" 
or  purchase  any  deaci  horse,  &c.  for  the  bona  fide  purpose  of  selling,  using,  orunlesBthey 
curing  the  hides  thereof,  in  the  course  of  their  trades,  nor  to  any  farrier  em-  knowingly 
ployed  to  kill  aged  and  distempered  cattle,  nor  to  any  person  who  shall  kill  any  kill  sound 
horse,  &c.  of  their  own  or  other  cattle,  or  purchasing  any  dead  horse,  or  other  cattle  for 
cattle,  to  feed  their  own  hounds  or  dogs,  or  giving  away  the  flesh  thereof  for  ^^^^jP^J^J^*" 
the  like  purpose.  the  skin?. 

By  s.  16.  if  any  collar-maker,  carrier,  felt-maker,  tanner,  or  dealer  in  hides,  and  then 
or  farrier,  or  other  person,  shall,  under  colour  of  their  trades,  knowingly  kill  they  are  lia 
any  sound  horse,  or  boil  or  cure  the  flesh  thereof,   for  the  purpose  of  selling  hi®  to  a  pa 
the  same,  such  collar-maker,  and  other  tradesmen,  shall  be  deemed  an  ofren-"*"^* 
der  within  this  act,  and  shall,  for  such  offence,  forfeit  not  exceeding  20/.  nor^^  .^^. 
less  than  10/.  ces  of  the 

By  s.  16.  any  justice,  before  whom  complaint  is  made  for  any  offence  agamst  peace  mast 
this  act,  may  summon  any  person,  other  than  the  party  complained  against,  to  proceed  by 
appear  before  him  to  give  evidence;  and  in  case  such  person  shall  wilfully  re-«animonfc 
fuse  or  neglect  to  attend  or  give  evidence,  he  shall  forfeit  10/.  and  in  default 
of  payment  thereof,  or  in  case  of  inability  to  pay  the  same,  shall  stand  commit- 
ted to  the  common  gaol  or  hoUse  of  correction,  for  not  exceeding  three  calen* 
dar  months,  nor  less  than  one,  unless  the  penalty  is  sooner  paid.  Inhabitants 

By  s.  17.  any  inhabitant  of  the  parish  where  any  o  'ence  shall  be  committed,  a^e"' ompe 
shall  be  a  competent  witness,  notwithstanding  his  contributing  to  any  of  the  tentwitness 
rates  to  such  parish;  or  being  a  poor  person  relievable  by  the  parish,  and  enti-  es. 
tied  as  sach  to  receive  any  benefit  from  any  penalty  to  be  paid  in  pursuance  of 
this  act. 

VOL.  V  19 


J4fe  CATlLtE.—S!auglUmng  oj. 

The  parfSeB     By  8.  IB.  persons  sued  for  any  thing  under  this  act,  may  plead  the  general 
saed  may    issue,  and  give  the  special  matter  in  evidence;  and  if  defendant  gets  a  verdict^ 
plead  the     ^^  (he  plaintiff  is  nonsuited,  such  defendant  shall  have  treble  costs, 
general  if  yn.   OF    THE    STATUTES  TO   PRE\  ENT    CRUEL  AND  IM- 
"'P'goa  1  PROPER  TREATMENT  OF  CATTl  E. 

PeraoDs  By  the  21  Geo.  S.  c.  67.  several  regulations  were  made  for  the  preventioD- 

who  ill        of  cruelties  to  cattle.     And  by  the  3  Geo.  4.  c.  71.  s.  1    it  is  enacted,  that  if 
treat  any  person  shall  wantonly  and  cruelly  beat,  abuse  or  rl)-treat  any  horse,  mare^ 

gddinff ,  mule,  ass,  ox,  cow,  heifer,  steer,  sheep,  or  other  cattle,  and  complaint 
Animah  on -oath  thereof  be  made  to  any  justice  of  the  peace  or  other  magistrate,  with- 
£^^ht\  in  whose  jurisdiction  such  offence  shail  be  committed,  it  shall  be  lawful  for 
fore's  jaa  such  justice  or  magistrate  to  issue  his  summon&or  warrant  at  his  discretion,  to- 
tiee;  bring  the  party  complained  of  before  him,  or  any  justice  or  magistrate  of  the 

county,  city,  or  place^  within  which  such  justice  or  magistrate  has  jurisdiction 
who  shall  examine  on^oath  any  witness  or  witnesses,  who  shall  appear  to  give 
information  touching  such  offence  (which  oath  such  justice  or  magistrate  may' 
Who  shall  administer);  and  if  the- party  accused  shall  be  convicted  of  such  offence,  ei- 
examine  '  ther  on  confession,  or  upon  such  information  as  aforesaid,  he  shall  forfeit  not 
witnessee,   exceeding -5/.,  nor  less  than  lOs.   to  his  majesty;  and  if  the  party  convicted 
A  ii '  fl*  t  ^^^^  refuse,  or  shall  not  be  able  forthwith  to  pay  the  sum  forfeited,  he  shall,  by 
a  peoaltv^   warrant  under  the  hand  and  seal  of  such  justice  or  magistrate,  within  whose 
j,urisdiction  the  person  offending  is  convicted^  be  committed  to  the  house  o^ 
correction,  or  some  other  prison  within  the  jurisdiction  within  which  the  ofienc^ 
was  committed^  there  to  be  kept  without  bail,  for  a  period  not  exceeding  threo 
Provided     months*- 

the  proae        By  section  ^«  provided  that  no-  person  shall  sufTer  any  punishment  for  any 

catioa  be    offence  against  this  act,  unless  the  prosecution  be  commenced  within  tenday» 

eominene    ^f^^^  ^^^  offence  committed,  and  when  any  person  siiall  suffer  imprisonment 

le  lim^    pursuant  to  this  act  in  default  of  paying  the  penalty,  such  person  shall  not  be 

liable  afterwards  to  any  such  penalty.     By  section  3.  proviued  also  that  no  or- 

No  proeee  ^^^  ^^  proceedings  to  be  made  or  had  by  or  before  any  justice  or  magis^trate  bjr 

ding  shall    virtue  of  this  act,  shall  be  quashed  or  vacated  for  want  of  form;  and  that  the 

be  qaashed  order  of  such  justice  or  magistrate  shall  be  final;  and  that  no  proceedings  of 

for  any  in  gu^h  justice  or  m^igistrate  shall  be  removable  by  cerliorari  or  otherwise.    Sec— 

^"™'** '  ^'   tion  4.  ^ives  the  form  of  the  convictioni     Section  5.     If,  on  hearing  any  sucb 

And  if  a      po^^P^***^**  *^®  justice  or  magistrate  who  shall  hear  tbe  same,  shall  be  of  opin- 

complaint  ion  that  such  complaint  was  frivolous  or  ve.\atious,  then  it  shall  bo  lawful  for 

be  impro     Bucn  justice  or  magistrate  to  order  the  person  making  such  complaint,  to  pay 

perly  insti  to  the  party  complained  of,  any  sum  not  exceedin^^  2&.,  as  a  compensation  for 

tnted,  the   the  trouble  such  party  was  put  to;  such  order  to  be  final  between  the  said  par- 

anrahaff    ^'^'  ,^^^  *^®  ^^^  thereby  ordered  to  be  paid  and  levied  in  manner  as  befora 

make  a       provided  for  enforcing  payment  of  tbe  sums  to  be  forfeited  by  the  persons  con- 

cooipeasa   victed  of  any  offence  against  this  act.     Section  6,     If  any  action  or  suit  shall 

tion.  be  brought  or  commenced  against  any  person  for  any  thing  done  in  pursuance 

of  this  act,  it  shall  be  brought  or  commenced  whhin  six  calendar  months  next 

See  6.  le     afler  every  such  cause  of  action  named,  and  shall  be  brought,  laid,  and  tried 

proco«d      *°  *^®  county,  city,  or  place,  in  which  such  ofence  was  committed,  and  not 

ings  by  ac  elsewhere;  and  the  defendant  in  such  action  may  plead  the  general  issue,  and 

tion.  gt^c  t^ifl  Act  and  the  special  matter  in  evidence  at  any  trial  to  be  had  thereoD^ 

[  210  I   and  that  the  same  was  done  under  the  authority  of  thisact:  and  if  it  shall  so 

appear,  or  if  any  such  action  shall  not  be  commenced  within  the  time  limitedf 

or  shall  be  laid  in  any  other  county  or  place  than  where  the  offence  was  com- 

mitted,  then  the  jury  shall  find  for  the  defendant;  or  if  the  plaintiff*  shall  bc« 

come  nonsuited  or  discontinue  his  action,  or  if  judgment  shall  be  given  for  the 

defendant  therein,  then  such  defendant  shall  hfive  treble  costs,  with  the  usual 

remedy  to  recover  the  same. 

-Aj^caveat  is  a  process  in  the  Spiiilaal  Court,  prohibiting  the  institution  of  i* 
MCrk  to  abeaefice,  or  probate  of  a  will,  adniinistratiwis,  licences^ 
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^0ns,  faculties,  institutions,  ^c.  from  being  granted.  And  when  a  Caveat  is 
entered  against  a^  institution,  administration,  or  the  like,  if  the  bishop  instituted 
«  clerky  or  administration  be  granted,  it  is  void;  hut  bjthe  common iaw,  aa 
admission,  institution,  probate,  or  the  like,  granted  contrary  to  a  caveat,  shall 
«taad  good,  because  the  Temporal  Courts  merely  view  a  eaveat  as  a  caution, 
like  the  caveat  entered  in  Chancery  against  the  passing  of  a  patent,  or  in  the 
common  pleas  against  the  levying  of  a  fine.  See  2  Bac.  Abr.  404;  Gibs.  778; 
Ay  I.  Par,  145.  148;  1  Vernon.  119;  1  Lev.  157;  Oweo.  50, 

ft  attSC-     See  tit.  TMal, 

CSttSf  0{  Srmurrer.     See  tit.  Denmrei\ 

^tVHtttXlBi'     See  tit.  Monument 

A  petty  judge,  under-sheriff  of  counties,  that  had  rule  of  a  hundred,  wad 
judged  smaller  matters  among  them:  see  1  Vent.  211. 

(Kepf  Corpus*     See  tit.   Capia8  ad  Satisfaciendum, 

CrpCt  Cn  SllCO  ILOCO.     See  tit.  Replevin. 

CERTAWTY, 

See  tits.  Arbitration  and  Award,  Declaration,  Pleading^  Pleas,  Replica-  U  ^^^  J 
tion,  Rejoinder,  Surrejoinder,  Rebutter.  Surrebutter. 
^CERTIFICATE,* 

See  tits.  Action,  Alehouse,  Annuities,  Attorney,  Bankrupt,  Costs,  Ecclesi, 
asCical  Persons,  Foreign  Attachment,  Game,  Insurance,  Lunatics,  Marriage- 
l^eijury,  Poor,  Savings  Banks,  Ship  and  Shipping. 

CERTIORARL     See  div  tit.  Error,  unit  of. 
I.  NATURE  AND  UTILITY  OF  IN  GENERAL,  p.  214. 

n.  WHEN  IT  LIES. 

(A)  In  general,  p.  214. 

(B)  In  particular  cases. 

Iti.  Of  action,  p.  219.  2d.  Of  prisoners,  p.  219.  Sd.  Qf  rates  an9 
assessment,  p.  219.     4fA.  Of  orders. 

(a)  or  bastardy,  p.  220.     (b)  Concerning  the  repairs  of  bridges,  p.  220v 
(js)  On  a  conventical  act,  p.  220.     {d)  For  not  passing  surveyors  of  highways 
Accounts,  p.  22L     (e)  'Rj  commissioners  of  sewers,  p.  22L     (/)  For  not  pay- 
ing small  tithes,  p.  222. 
^2A.  Of  presentments    %th.  Of  informations,  p,  223.  lih.  Of  i?^diotments. 

(a)  For  keeping  bawdy-houses,  p.  223.     (6)  For  not  repairing  a  bridge,  p. 
223.     {c^  For  .cheating,  p.  224,     (d)  For  deer-stealing,  p,  224.     (e)  For  ob- 
taining money  under  false  pretences,  p.  224.    (f's  For  forgery,  p.  225.    (^)  For 
not  repairing  a  highway,  p.  225.     (A)  For  misdemeanours,  p.  226.     (i)  For  r  oia  i 
tnarder,  p.  226,     ^j)  For  nuisances,  p.  227.     (fc)  Foi  disturbing  religious  ^  -» 

houses,  p.  227. 

8lA.  Of  convictions. 

(a)  For  not  paying  duties  on  beer,  p..228.  (6)  For  harbouring  tea]  spirit*^ 
ijrc.  p,229. 

III.  OUT  OF  WHAT  COURT  IT  ISSUES,  p.  231. 

IV.  TO  WHAT  COURT  IT  LIES. 
(A^  In  general,  p.  231. 

(B)  To  THE  Common  Pleas,  p.  231. 

(C) Justices  of  Oyer  and  Termiher,  p.  232. 

(D)  Quarter  Sessions,  p.  232, 

(E)  Old  Bailet,  p.  232. 

(F)  City  of  London,  p.  234. 

{G)  Counties  Palatine,  p.  234. 

(H)  Isle  op  Ely,  234, 

I) CiN<iUE  Ports,  p.  235. 

)   College  of. Phycians,  p.  235* 
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(K)  Courts  Leet,  p.  236 . 

(L)  To  Private  Franchises,  p.  236. 
(M)  —  Ireland,  p.  237. 
(N)  —  Berwick,  237. 
(O)  Wales,  p.  237. ' 

V.  FOR  WHOM  IT  LIES. 

(A)  As  TO  THE  CROWN  AND  PROSECUTOR,  p.  238, 

(B)    , DEFENDANT,  p.  239. 

VI,  OF  THE  APPLICATION  FOR,  WHEN  TO  BE  T^IABE, 

AND  THE  MODE  OF  APPLYING  FOR. 

(A)  As  TO  THE  TIME  WHEN  APPLICATION  SHOULD  BE  MADE. 

(a)  In  general,  p.  241.  (6)  Before  issue  joined,  p.  242.  (c)  After  verdicf, 
p.  242.  [d)  After  conviction,  p.  243.  (e)  After  judgment,  p.  244.  (/)  Be- 
fore appeal,  p.  244.  (g)  Pending  an  Appeal,  p.  245.  (h)  After  confession  by 
prosecutor,  p.  245.,  ^ 

(B)  As  TO  THE  MODE  OP  APPLYING  FOR. 

(a^  Of  the  notice. 
1 .  When  essential,  p.  245.      2.  Of  the  time  when  to  be  given^ 
p.  '246.     3.  By  whom  to  be  given,  p.  247. 
(h)  Of  the  affidavit 

j.  When  essential,  p.  247,    2.  When  to  be  entitled,  p.  248,   3.  Re- 
quisites to,  p.  248. 
(c)  By  whom  application  is  to  be  made,  p.  248.     {d)  Motion  for^  whea  to 
be  made,  p.  248. 

1    In  term  time,  p.  248.     2.  In  vacation,  p.  248. 
[213  3        (e)  Rule  for,  p.  249.     (/)  Of  the  recognizance. 

1 .  Of  taking  the  recognirance  and  of  the  sureties,  p.  249.  2.  Of  the 
sufficiency  of  the  sureties,  p.  252.  3.  Recognissanccs  on,  when 
charged,  p.  252. 

VII.  AS  TO  THE  FORM. 

(A^  Of  THE  STAMP,  p.  252. 
(B)  General  REauisiTEs. 
(a)  It  must  not  be  double,  p.  253.     (b)  It  must  be  substantially  consistent 
witn  the  record,  p.  253.     (c)  It  must  be  specially  framed  after  a  verdict,  p. 

255.  (<l)  It  need  not  show  the  offbnce  to  be  contrary  to  statute,  p.  255. 
(e)  When  and  by  whom  to  be  signed,  p.  '255.     (/)  To  whom  to  be  directed, 

256.  (g)  How  endorsed,  p.  256      (h)  How  delivered,  p.  257. 

VIII.  EFFECT  OF  STATUTES  RESTRAINING  THE  COURTS 
FROM  GRANTING  A  CERTIORARL  p.  257. 

IX.  AS  TO  ITS  OPERATION. 

(A)    As  TO  WHAT    PROCEEDINGS    ARE   REMOVED  BT,    IN  RELATION   TO 

THE  STATE  OF  THE  CAUSE,  p.  261. 
(B^    Of  its  INFLUENCE  AS  A  STAY  OF  PROCEEDINGS,  p.  261. 
(C)    As  REGARDS  THE  BAIL  BELOW,  p    202. 

(D)  Effect  of  proceedings  after  delivery  of  the  writ^  p,  262. 

(E)  Effect  of  its  being  remanded,  p.  263. 

X.  AS  TO  ITS  RETURN. 

(A)    In  WHAT  CASES  NECE9.SART,  p.  263. 

(B)  Form  of  the  return. 
(a)  General  requisites,  p.  264.     (h)  Of  the  seal,  p.  266. 

(C)  By  whom  to  be  returned,  p.  267. 

(D)  Mode  of  making  the  return,  267. 

(E)  impugning  the  rerurn,  p.  268. 

(F)  Punishment  for  making  a  false  Return,  p.  268. 

(G)   ^-^^-^ ^ NOT  RETURNING,  p.  269. 

ram     xiBAiLoiy- 

»•  J  (Al  In  what  CASES  bail  is  required,  p.  269. 

(B)  Bail,  when  and  in  what  manner  put  in,  excepted  to,  and 

Jt^TlPIED,   p.  270. 
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(C)    Of  the  LIABILITT  OF  THK  BAIL,  AND  HOW  DISCHAR6SB,  p.  ^I. 

CD)  Consequences  of  not  putting  in  and  justiftino  Bail,  p.  272. 
XIL  AS  TO  QUASH1>G  THE  WRIT,  p.  273, 

XIII.  t,RANTI?.G  A  SECOND  CERTIORARI,  p.  274. 

XIV.  AMENDMENT  OF  A  CERTIORARI,  p.  274. 

XV.  TRIAL  AND  SUBSEQUENT   PROCEEDINGS  IN  THE 

SUPERIOR  COURT,  p.  275. 
XVL  COSTS  ON  A  WRIT  OF  CERTIORARI,  p.  276. 

I.  NATURE  AND  UTILITY  OF  IN  GENERAL. 
A  writ  of  cerlicfrari  is  an  original  writ  issuing  out  of  the  Court  of  Chancery, 
or  the  King's  Bench,  or  Common  Pleas,  directed  in  the  king's  name  to  infe- 
rior judfies  or  officers,  commanding  them  to  certify,  or  to  return  the  records  of 
a  case  depending  before  them,  to  the  end  that  the  party  may  have  the  more 
sure  and  speedy  justice  before  the  king,  or  such  justices  as  he  shall  assign  to 
determine  the  cause  ;  I  Bac  Ah.  3  49;  F.  N.B.  245  ;  Com  Dig.  tit.  certiorari. 
When  it  issues  out  of  Chancery,  it  is  returnable  in  that  court,  and  the  record 
when  brought  up,  if  required  in  any  other  court,  must  be  sent  there  by  mU^ 
tivm;  Tidd.  Prac.  400.  7th  edit. 


II  WHEN  IT  LIES. 

(A)  In  General.*  It >•  ^»cr9 

L  Rex  v.  Bass.  E.  T.  1793.  K.  B.  5  T.  R.  252;  S.  C.  Nol.  Rep.  227.  S.  P.  *'??^7 
Ex  prxrte  Commissioner  OF  Sewers.  M.  T.   1726.  K.  B.  I  Stra-  609.  ^inrt  on 
S,  P.    Lampriere's  case.  H.  T.   1669.    K.  B.     1  Mod.  41;    S.  C.   1  the  defend 
Vent.  63.  ant*i  appli 

The  defendant  had  been  convicted  upon  an  information  before  justices,  for  <^>ti<*° /<>' 
ike  penalty  and  forfeiture  of  spirituous  liquors,  in  consequence  of  his  having  a.<^^^^^ 
brought  the  same  into  an  entered  cellar  used  for  keeping  distilled  liquids^  ^'refcSe '^ 
witlK^t  first  producing  to  and  leaving  with,  the  ofHcer  of  excise  of  the  division  tbo  writ; 
or  place  where  the  cellar  was  situated,  an  authentic  certificate,  pursuant  to  9   [  115  3 
Geo.  2  c.  23.  s.  7.     A  ceriiarari  was  moved  for  upon  the  following  gronnds : 
1st.  That  these  spirits  were  brought  in  on  the  21st  of  June,  and  tJ^e  inforroa«- 
tion  was  laid  on  the  15th  of  September,  which  is  two  days  beyond  the  time 
allowed,  the  stat.  1  W.  &  JM.  sess.  1  c.  24.  s.  16.  requiring  that  the  informa- 
tion should  be  laid  and  entered  ^'  within  three  months  aner  every  such  of- 
fence committed  ;''  and,  2d,  that  it  was  given  in  evidence,  that  on  the  2ist 
of  June  the  defendant  had  obtained  a  permit  for  64  gallons,  and,  therefore, 
the  justices  should  only  have  convicted  him  in  the  forfeiture  of  12  gallonsy 
being  the  excess  of  the  contents  of  the  cask  above  the  quantity  covered  by  * 
the  permit.     But  the  court  said  :    a  ctrttorari  is  not  to  be  f  ranted  ex  debiio 
justtlke;  but  the  application  is  made  to  the  sound  discretion  of  the  court,  whicii 
will  not  be  well  exercised,  if  we  do  not  give  an  opportunity  to  the  party  ap- 
plying for  tho  writ  to  litigate  any  probable  cause ;   but  a  probable  ground 
must  exist.     K  it  had  appeared  that  the  justices  had  exceeded  their  jurisdic^ 
tipn,  the  court  would  have  granted  a  ccrlioranj  in  order  that  the  conviction 
might  be  quashed,  even  though  no  objection  were  made  to  the  want  of  juris- 
diction below. — ^Rule  discharged.  - 

2.  Rex  v.  the  Justices  of  the  Hcvdred  of  CAsniOBUitv.  3  D.  &  R.  35  S,  Unlees  the 

P.  Res:  v.  Jukes.  R  T.  1800,  K.  B.  8  T.  R.  542.  S.  P.  Rex  v.  Pi^w- right  tosuch 
RIGHT.  H.  T.  1685.  K  B  3  Mod.  95;  S.  C.  2  Show.  458.  ^"^  ^  « 

The  court,  referring  geaerally  to  penal  statutes,  observed,  that  this  was  the  P'*"  ^   * 
governing  principle  with  respect  to  the  writ  otcertioran;  viz,  that  the  writ  uni- 
versally lies,  unless  it  is  expressly  taken  away  by  the  words  used  in  the  enact- 
ment    See  5  T.  R.  338. 

3.  Rfix  V.  Ledmro-  M.  T  1751,  K.  B.  Sayor.  6.    S.  P.  Rex  v.  Lloyd^  T. 

*  A  certiorari  lies  to  remove  all  jodicial  proceedings  in  which  no  writ  of  error  lie9»  cl 
the  instance  of  the  prosecntor  or  plaintiff;  see  1  Ld,  Raym.  467;  2  Hawk.  P,  C.  c.  27,  «. 
28.  Bat  it  is  in  the  discretion  of  the  coort,  either  to  grant  or  deny  it  at  the  prayer  of  the 
defendmt;  see  2  Doug.  749;  2  T.  R.  89;  4  Burr.  2456;  2  Hawk.  P.^C.  227;  s.  27;  and 
po$t,  div,  V.  To  whona  it  lies. 


1^  CERTIORARI.— ffhcH  U  Kei, 

«B  airaybj  T.  178S.  R  B.  Cald  309.  S.  P.  the  case  of  Mato  AlTD  Paasons.  M. 

•««»•••  T   irZl.  K.  B.  I  Stra.  391. 

la  obedience  to  a  ce>'liyraH  for  retaming  a  convictioo  concerning  the  ibrfei- 

nonlj  '^ture  of  a  horse,  the  defend  an*  returned    that   information  being  made  to  bim 

Judicial      upon  oath  by,  ^c.  that  they  had  seized  a  horse,  because  he  was  drawing  in  m 

and  not  mi  carriage  where  there  was  more  than  five  horses,  and  had  delivered  him  pursu- 

nitterial    ant  to  the  direction  of  the  statute  to  a  constable;  he  had  issued  a  warrant,  by 

*^^  which  the  constable  was  commanded  to  re-deliver  the  horse,  Sfc,     Upon  thui 

return  it  was  holden,  that  the  certiorari  should  be  quashed;  Lee,  C.  J.  obsenr- 

ing  —there  is,  in  this  case,  no  conviction.     It  is  essential  to  a  conviction,  that 

it  be  founded  upon  a  proceeding  against  a  person;  but  in  the  present  case,  the 

proceeding  was  against  a  thing.     It  is  likewise  essential  to  a  conviction,  that 

it  be  ajudtcial  aety  but  the  issuing  of  a  warrant  in  this  case  was  a  mtmstenaB 

aciy  which  the  defendant  was  required  by  the  statute  giving  the  forfeiture  to  do. 

A  certiorari  does  not  lie  for  removing  a  warrant  of  the  justice  of  the  peace,  the 

[  S16  ]  remedy  for  thp  party  injured  being  by  action. 

4.  Meredith  v.  Da  vies.  E.  T.  1711.  K.  B.  1  Salk.  270. 
Bat  it  nuy  On  a  writ  of  error  brought  on  a  judgment  given  for  the  plaintiff  in  ejectment 
be  obtained  ^^  ^^^  grand  session  of  Wales,  afler  verdict,  the  general  errors  were  assigned, 
defect  m  *  ^^^  ^^  ^  ^'^  erraiwn  pleaded  On  arguing  of  the  case,  it  appeared  that  the 
the  body  of  declaration  set  for*h  a  demise  for  a  term  of  years  to  the  plaintiH^;  hut  it  did  not 
the  record,  show  that  the  plainti  r entered,  or  was  possessed,  and  the  truth  wasj  that  this 
line  was  omitted  in  the  transcript,  and  the  court  held  this  defect  to  be  fatal. 
Whereon  the  plaintiff  prayed  the  court  would  award  a  certiorari  to  the  grand 
sessions.  It  was  argued  it  could  not  be  done,  for  that  the  party  had  estopped 
himself  by  pleading  no  error;  and  though  the  court  might  do  it  in  order  to  bo 
certified  of  the  out-branches  of  the  record,  as  in  the  original  writ,  or  warrant 
of  attorney,  which  are  not  returned  with  the  body  of  the  record  on  a  writ  of  er- 
ror, and  which  indeed  are  contained  in  another  roll;  yet  the  court  could  never 
do  it,  to  be  certified  of  any  thing  in  the  body  of  the  record,  they  must  suppose 
it  to  be  returned  as  it  ought  to  be,  and  must  take  it  as  it  is,  and  are  concluded 
by  the  admission  of  the  parties  from  taking  it  to  be  otherwise;  1  Roll.  Abr. 
364;  ^2  Cro.  6;  9  Ed.  4.  32.  On  the  other  side,  it  was  insisted,  that  by  plead- 
ing no  error,  the  defendant  admitted  the  record  perfect;  for  the  e^'ect  of  his 
plea  is,  that  this  record,  as  it  is,  is  without  error;  therefore  he  cannot  come  and 
allege  diminution  afresh,  and  say,  that  there  is  error  by  reason  of  such  a  de« 
feet,  for  that  is  against  his  former  supposal;  and  by  the  same  reason  he  miffht 
be  let  in  to  allege  a  diminution  more  than  once,  and  he  may  allege  it  ad  tn/uii* 
turn;  that  the  party  is,  therefore,  bound  and  foreclosed  by  this  admission,  and 
that  equally  as  to  all  parts  of  the  record;  but  the  court  was  not  foreclosed,  tor 
the  writ  of  error  is  a  commission  to  them  to  examine  the  error,  viz.  that  by  in- 
specting the  record  and  process,  the  court  may  cause  to  be  done  that  which  in 
justice  ought  to  have  been  done.  Therefore  no  admission  of  the  parties  can 
or  ought  to  restrain  the  court  from  looking  into  the  record  before  them;  that  in 
the  case  of  Carlton  v.  Mortagh,  the  plaintiff  assigned  for  error  the  want  of  an 
original,  and  the  defendant  pleaded  a  release,  but  mispleaded  it;  and  though 
this  was  a  full  confession  of  the  party,  that  there  was  no  original,  yet  the  court 
awarded  a  certiorariy  and  afiirmed  the  judgment;  but  that  had  been  elherwise 
if  he  had  assigned  for  error,  infancy;  because  this  could  not  appear  by  inspect- 
ing that  record;  and  that  wherever  by  inspecting  the  record  the  court  may  affirm 
the  judgment,  they  ought  to  award  a  ceiiiorari.  And  as  the  party,  by  pleading 
no  error,  is  estopped  to  pray  certiorari  as  to  every  part  of  the  record,  so  the 
court  is  foreclosed  as  to  no  part;  and  the  cases  of  Gwynn,  1  Keb.  55;  and  of 
Fanshaw  v.  Morrison,  Trinity  S  Ann;  5  Mod.  290;  in  this  court  a  scire  JactM^ 
on  a  recognizance  against  bail,  are  in  point;  and  the  court  granted  a  rule  foe 
a  certiorari, 
L  217  ]  5.  Rex^  v. H.  T.  1816.  K.  B.  2  Chit.  Rep.  IS7. 

*  Ai  to  lbs  efTect  of  statates  restraining  the  Conrts  from  grantiog  a  cer$UrMri,  fleaj»M#« 
div.  IV. 
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The  Court  granted  a  certiorari  to  bring  up  a  conviction  for  selling  with  an-  ^^^  ■  p^ 
tflher,  inatead  of  the  Winchester  bushel,  on  the  ground  that  the  magistrate  had  '**'^?rJT** 
rejected  the  vendee  as  a  witness  to  prove  that  the  defendant  used  the  Win-  f^o^e  m 
ciMster  bushel.  eonvietioa 

gro«nd  that  a  witnesf  who  conld  have  di«proved  the  fact  of  defendant's  guilt  wa»  rejaoted,  on  tlM 
6.  Rbxv.  Mvtthews  E.  T    \H\5  KB    l .  Chit   Rep,  671.  n. 

Motion  for  a  cerHarari  to  remove  an  indictment,  on  the  ground  of  prejudice  Bat  mere 
Against  the  defendant.     Per  Lord  Ellen borouich,  C.  J.    The  rule  must  be  re-generai 
Ibaed.     It  is  not  a  sufficient  groand  for  the  issuing  of  a  certiorari^  that  prejudi-  P^fJ^^i^^ 
cea  existed  against  the  defendant,  unless  it  be  stated  that  some  prejudice  ®^- Baainsf  tko 
BBted  in  the  court  below.  defendant 

7.  Rbx  v.  Mead,  T.  T.  18-27.  K.  B.  3  D.  8(i  R.  301,     S.  P.  Rax  v.  Fawle.  ia  not  e 

M.  T.  1728.  K.  B.  2  Lord  Raym.  1452  nonghtoei> 

A  mJe  ittft  had  been  obtained  for  a  certiorari  to  remove  the  indictment  of  ^*^'®  ^*.™  ^^ 
murder  from  Yorkshire,  in  order  to  have  it  tried  at  bar,  or  in  an  other  county,  ^^J[^^ 
on  the  ground  that  the  prisoner  could  not  have  a  fair  and  impartial  trial.   It  ap-  ez'iat  in  the 
peared  that  the  parties  had  been  indicted  at  the  spring  assizes,  but  that  afler  a  Court  be 
plea  of  not  guilty,  and  issue  thereon,  a  motian  had  been  made  to  postpone  the  low. 
trial  on  the  sround,  which  it  vas  now  urged,  authorized  the  Court  to  grant  a  The  Conrc 
certiorari.     It  was  shown  that  certain  statements  had  appeared  in  diflTerent  therefore  re 
newspapers  tending  to  excite  a** prejudice  against  the  prisoner;  but  all  these  fused  a  eer 
|iiublicationahad  taxen  place  before  and  during  the  last  assizes.  tiorari  to 

Per  Cur,    Several  objections  present  themselves  to  our  grantinj;  the  writ.  ^**?**7,^  *^ 
If  we  should  make  the  rule  absolute,  one  effect  of  it  must  be,  delay  in  the  ad-i„  q^^^j  |^ 
ministration  of  justice.     Another  probable  consequence  of  it  will  be,  if  a  trial  a  triaf  at 
is  granted  in  another  county,  or  at  the  bar  of  his  court,  that  those  who  have  bar,  or  fa 
instituted  this  prosecution,  will  through  want  of  means,  be  obliged  to  abandon  ^Qother 
it.     We  must  also  bear  in  mind,  that  the  prisoner  might  have  applied  to  us  at  ^J^"°^y»  ^^ 
e  much  earlier  period,  with  a  much  more  reasonable  probability  of  success,  that  a  fair 
This  is  the  state  of  things  on  the  one  hand;  and  on  the  other,  if  we  refrain  trial  conld 
from  granting  this  writ,  there  is  a  possibility  of  the  trial  of  the  prisoner  being  not  be  had 
cTected  by  the  publications  which  have  been  sent  forth  to  the  world.  We  may  where  par 
here  confidently  hope,  that  in  a  serious  case  of  this  kind,  the  jury  will  guard ^®"  *^*"f|, 
themselves  against  acting  upon  preconceived  impressions.     The  balance  of^i,^  applica 
considerations  induces  us,  therefore,  to  discharge  the  rule.     See  3  B.  4r  A.  tion,andde 
444;  4M-&S.  442;   I  Str.649;  2  id,  877;  Cro.  Car.  252.  264.291;  2  Hale,  lay  of  jna 
212;  8  Mod.  136;  21  Vin.  Abr.  177;  2Str.  1049. 1165;  2  Lord  Raym.  1462.  tice  might 
2  Stra.  1068;  3  Burr.  1330;  2  Stra.  874;  1  T.  R.  363.  *'}Ti*o.t 

8.  Daniel  v.  Phillips.  H.  T.  1792.  K.  B.  4  T.  R.  499.  &  h 

It  was  moved  to  quash  a  certiorari,  issued  to  remove  a  cause  from  the  bo-  QrariwiW 
rough  court  of  C,  on  the  ground  that  the  damages  were,  laid  in  the  action  q^^  i}^  to 
under  40«.  and  therefore  tbe  court  of  K.  B.  had  no  jurisdiction;  to  which  it  remove  a 
was  replied  and  resolved  by  the  court,  that  however  that  objection  might  have  canae 
obtained  in  general,  yet  it  did  not  apply  to  this  case,  being  an  action  for  an  where  the 
assault  against  excise  officers,  who  could  not  have  an  impartial  trial  in  the  f*^. 
court  below.  See  Patterson  v.  Eades,  3  .  Sf  C  550;  S.  C.  5  D.  &  R.  445.  J^®  ^^^  * 
unleaa  it  beoo  the  ground  that  the  party  cannot  obtain  en  impartial  trial. 

9.  Rex  V.  the#  Justices  of  Somersetshire.  E.  T.   1822.  K.  B.  And  the 

1  D.  &  R.  443.  ""^r^  •'^P 

A  motion  was  made  for  a  writ  of  certiorari  to  remove  into  this  court  the  ap-  jj^^  appoint 
pointment  by  two  justices  of  certain  overseers  of  a  parish,  in  order  that  it  meQt 
might  be  quashed,  on  a  suggestion  that  the  justices  made  the  appointment  of  overseers 
from  corrupt  and  improper  motives.     Per  Cur.  We  must  refuse  the  rule.    Ifi«  not  a 
Ihe  magistrates  have  acted  corruptly  in  appointing  persons  who  ought  not  to  be  ground  for 
overseers,  that  may  be  the  foundation  of  a  motion  for  a  criminal  information  J^^J^JJJL^ 
against  them,  if  the  corrupt  motive  can  be  satisfactorily  made  out;  but  other- ^^  jq  order 
wise  the  most  usual  and  proper  remedy  is  by  appeal  to  the  sessions. — ^Rule  that  it  may 
Itfused.     See  2  East.  244  j  2  M.  &  S.  322;  Comp.  139;  4  M.  &  S,  378.       be  quashed. 
JO.  Rex  v.  Hahkiso.x.  T.  T,  1819.  K.  B.   1  Chit.  Rep.  571.  So  adefcn 


152  CERTIORARI.— F<9r  ike  Remoral  ffJIdwfui) 

dant  u  Mt  Indictment  at  the  seMons.  Motion  for  a  ceriioravi  on  behalf  of  the  de-^ 
^^^^^  ^  feandiaxAj  to  remove  the  proceedings,  upon  an  afiidayit  that  the  proceeding^ 
*'^  m"*  ^"^  onuflual,  and  that  he  was  advised  that  several  matters  of  law  of  the  greatest 
m^  aa  ia  importance  would  arise  upon  the  trial.  Per  Cur.  A  stronger  affidavit  must 
dictinaat  be  produced.  If  it  can,  the  motion  may  be  removed  at  chan^rs.  At  pre* 
finsm  tho     sent,  we  must  refuse  the  rule. 

••«^®«  11.  Paterbon  v.  Reav.  M,  T.  1822.  K.  B.  2  D.  R  177. 

^  ftffidaTit  j^  niotion  was  made  for  a  certAorari  to  bring  up  the  proceedings  against 
mattflin^  the  defendant,  from  the  court  of  the  county  palatine  of  Durham,  because  the 
1^^  and  of  defendant  was  then  in  the  custody  of  the  manhal  for  debt,  in  order  that  the 
grMtimporbail  below  might  render  him,  and  be  discharged.  Sedper  Char,  There  is 
une%  m^t  not  a  precedent  to  be  found  to  wairant  the  present  application.  The  bail  be* 
Ai!!?  th  low  enter  into  certain  recognizances;  and  shall  we  deprive  the  plaintiflTof  his 
Cinut  will  '^'O^J  agiunst  them,  if  they  fulfil  not  the  condition  of  their  recognixanCe. 
nat  flraat  ft*^^*^  statute  19  Greo.  3  c.  70,  which  has  been  referred  to,  was  made  for  the 
eertiorari  relief  of  plainti.'s,  and  not  of  defendants;  and  we  cannot  permit  the  defendant 
to  roBovA  as  the  bail  to  remove  the  record,  without  the  consent  of  the  plaintiff. — Rule 
procoed  jefosed. 
'?*ai'^  n  ^^  inferior  oaut  in  order  that  the  bail  below  may  render  the  defendant  who    happens  to 

t  ^^^  J  be  in  the  owtody  of  the  marshall. 
h  cerHora  B  In  fartrular  cases.     Ist.  Of  actions. 

rt  liee  to  re  j  j^^^  j^  Sadler  v.  Drkno.  H.  T.  1827.  K.  B.  1  B.  &  C.  243;  S,  C.  2 
rooTo  an  eo  '  Tk   o    u    -^a-* 

lion  of  D.  &  R  407. 

ejectment  It  was  urged  that  a  certiorari  would  not  He  to  remove  an  ejectment  from  an 
from  en  in  inferior  court,  and  that  the  proper  course  was  to  sue  out  a  writ  oihabeat  corpus 
feiior  cum  cauaa, 

coart;  ae        pg^,  (^^     There  seems  to  be  no  reason  why  this  writ  should  not  be  as  ap- 
other^ivU^  plicable  to  this  form  of  action,  as  to  any  other.     It  is,  besides,  a  most  beneficial 
action.        ^^^^  ^^^  ^^®  parties,  much  more  so  than  a  habeas  corpus,  for  by  the  latter,  the 
plaint  is  only  removed,  whereas  by  the  former  all  proceedings  are  brought  up 
firom  the  inferior  court.     See  1  Salk.  148;  2  Lord  Raym.  836.  345;  3  M.  &. 
S.  326;  Gilbert's  Ejectment,  37;  Cro,  Car.  82.  8;  1  Sid.  231;  Bac.  Abt.tit* 
Ejectment;  Skin.  244;  Barnes.  421;  Adam's  Ejectm.  177. 
Bat  to  re       2.  Smith  v.  tbe  Mayor  of  London.  M.  T.  1 703.  K.  B.  6  Mod.  Rep.  78. 
inoTe  a  for     The  Court  said,  that  a  foreign  attachment  could  not  be  removed  by  certiorari, 
eign  attach  because  they  could  not  proceed  according  to  the  custom  of  London.     See  1 
meat,  sed  ^idd.  401.  7th  edit. contra, cited  1  Salk,  148;  2  Ld.  Raym.  837;  7  Mod.  138. 
^'  2d.  Op  prisoners. 

A  eerti^a  j.  By  I  &2  P.  &  M.  c.  13.  no  writ  certiorari  can  be  granted  to  remove  any 
'^  ^  '*  .  prisoner,  unless  signed  with  the  proper  hand  of  the  Chief  Justice;  or  if  he  be 
•oner  mut  A^^>^^  of  one  of  the  judges  of  the  court,  from  which  it  is  awarded;  see  also  t 
be  aicned    Tidd.  Prac.  404.  7th  edit. 

bya  jodge.  2.  Lamfbiere's  Case.  H.  T.  1669.  K.  B.  1  Vent.  63. 

And  it  On  motion  for  a  certiorari  to  remove  T.  from  the  gaol  of  Bedford,  who  had 

eeeme  caa  been  committed  for  robbery,  the  Court  refused  the  writ,  observing,  that  it  could 
"^•liifh**    ^^  ^^  granted  before  indictment  found, 
forebidict  ^^'  ^'  Rates  and  assessments^ 

mentfoond^*  Rex  V.  the  inhabitants  of  Utoxeter.  E  T.  1733.  K.  B.  2  Stra.  932. 
beIow»  S.  P.  Rex  v.  the  Justices  of  Shrewsbury  E,  T.  1735.  K.  B.  2  Stra.  975. 

A  poor's  On  great  debate,  and  search  of  precedents,  it  was  held  that  a  certiorari 
rate  is  not  would  not  lie  to  remove  the  poor's  rate  itself,  the  remedy  being  to  appeal,  or 
removoable  by  action  when  a  distress  is  taken,  which  will  answer  all  the  ends  of  justice  in 
by  eertio  ascertaining  an  unequal  rate;  whcras,  if  the  rate  itself  should  be  required  to- 
f  220  1  ^^  ^^^^  ^'*  S^^^^  inconveniences  and  delay  would  follow;  and  a  case  was  citedy 
'■  J  Mich.  10  A^ne,  the  Queen  v.  the  inhabitants  of  St.  Mary  the  Virgin,  in  Marl- 

borough, where  it  was  so  resolved.     See  2  Kel.  1 17.  pi.  97;  Barnard,  K.  BL 
443;  Sess.  Ca.  150. 

*  AUhoQgh  a  leose   may  Iiave  been  execated  and  sealed  on  the  premises,  locally  sitiMte 
within  the  jurisdiction;  Patterson  v.  Eades,  8  B.  &  C.  660;  S.  C;  6  D.  &  R.  445;  ove- 
ruling  the  distinction  in  2  Sellon's  Pr.  138. 


CERTIORARI.— Fw  the  Rtmaval  of  Orders.  ,  l^A 

2.  Rex  v.  Kino.  H.  T.  1788.  K.  B.  2  T.  R.  234.  So  a  certi^ 

A  cerliarari  had  been  applied  for  to  remove  all  and  singular  the  assessments  '"^p  will 
of  land-tax  for  the  Tower  division^of  London  for  a  particular  year;  but  the  Court  reju^ve  as 
refused  the  writ,  saying,  the  assessments  of  the  land-tax  were  public  proceed- gessments . 
iogs;  every  person  was  entitled  to  take  copies,  so  that  no  injury  could  arise  to  made  by 
the  party  from  the  Court  refu*<ing  a  certioi'arij  but,  on  the  contrary,  very  great  ihe  commirf 
public  inconvenience  would  ensue  from  permittiug  it   to  issue;  though,  they*^°^®"  °^ 
isaid,  if  an  application  were  made  to  the  court  for  an  information,  they  would  *"      ** 
adnut  an  attested  copy  instead  of  the  original.  It  is  doabi 

4th.  Op  orders,     (o)  Of  bastardy,  fal  whether 

Rm  V.  BowEN.  H.  T.  1793.  K.  B.  5T.  R.  156;  S.  C.  Nol.  Rep.  186.       y^t^^Tre 
In  this  case  the    Court  doubted,  whether  they  would  grant  a  certiorari  to  igoye  aa  or 
remove  an  order  of  sessions,  by  which  a  soldier  was  continued  in  custody,  for  der  of 
want  of  sureties,  under  the  6  Geo.  2.  c.  31 .  for  being  the  father  of  a  child  likely  sessions, 
to  be  bom  a  bastard.  continuing 

(6)  Concerning  the  repairs  of  Midges.  *  soldierm 

Rex  v. — -.  T.  T.  1690.  K.  B.  1  Cdhi.  86.  bef^g  i? 

On  motion  for  a  ceiiiorari  to  remove  an  order  made  by  the  justices  of  peace,  father  of  a 
concerning  the  repair  of  a  bridge  and  wear,  pursuant  to  a  private  act  of  par-  bastard. 
liament,  the  Court  made  the  rule  for  the  writ  absolute.  ^  eertiord 

(c)    On  a  conventical  act.  ri  lies  -to  re 

Rex  v.  Morlet.  M.  T.  1704.  K.  B.  1.  Bl.  Rep.  231 ;  S.  C.  2  Burr.  1040.  move  an  or 
OA  a  rule  to  show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove  der  coneer 
several  orders  made  by  a  justice  of  peace,  on  the  Conventicle  Act,  22.  Car,  °*?8  ^Ij?  ^ 
2.  c.  I .  by  which  orders  the  said  justice  had  convicted  a  methodist  preacher,  u^I^q  * 
and  several  others,  in  different  penalties,  under  the  said  statute;    the  Court  * 

9aid — ^we  are  clearly  of  opinion  that  a  cerlioraA  ought  to  issue.  A  cfrtiorari  \  certiora 
does  not  go  to  try  the  merits  of  the  question,  but  to  see  whether  the  limited  H  lies  to  re 
jurisdiction  have  exceeded  their  bounds.  The  jurisdiction  of  this  court  is  not  move  an  or 
taken  away  Unless  there  be  express  words  in  the  statute  to  take  it  away.  This  <^®'  **"  *^• 
is  a  settled  point;  therefore  a  certiorari  ought  to  issue,  and  after  a  return  shall  ^**|*^*"'"* 
be  made,  the  parties  will  be  at  liberty,  and  it  will  be  open  to  them  to  move  for  r  ooi  i 
^9uper8edea»f  if  there  should  appear  sufficient  reason  to  the  Court  for  so  doing;  -' 

therefore,  let  the  rule  be  made  absolute  for  a  certiorari.  A  certiora 

(d)  For  nol  passing  surveyors  of  highways^  accounts.  ^\T^^  Af 

Rex  v.  the  Justices  of  Derby.     E.  T.  1.758.     it.  B.     2  Kenyon.  299.      remove  an 
Upon  motion  to  remove  an  order  made  at  the  quarter  sessions,  upon  some  order  direct 
persons,  who  a  few  years  were  surveyors  of  the  highways,  to  pass  their  ac-ing  sarvev 
counts,  and  pay  the  balance  over,  ^c.  the  3  and  4  W.  &  M .  were  relied  on,  ®"  ^^  ^»g" 
which  says,  no  certiorari  shall  issue  to  remove  any  order  made  under  that  act.  ^^7^^, 
But  on  its  being  urged,  that  the  order  in  this  case  was  out  of  the  jurisdiction  of  J""^^^' 
the  justices,  and  therefore  might  be  removed  by  certiorariy  the  C;ourt  granted  Stc. 
a  rule  to  show  cause. 

(e)  By  commissiomrs  of  sewers.  A  eertiord 

1 .  The  Duchess  of  Portland  v.  Wynne.  M.T.  1741 .  K.  B.  7  Mod.  Rep.  585,  ^  he*  to  r«i 

P.  laid  out  a  considerable  sum  in  repairing  sea-banks  which  (ay  between  ™*^"^^  °' 
her  and  one  W.  whose  estates  adjoined,  and  then  obtained  an  order  from  the  by^'co^mia 
commissioners  of  sewers  to  charge  W.  with  his  contributory  share.     W.  ap-gioners  of 
plied  for  a  certiorari  to  the  commissioners  to  remove  all  orders  relating  to  the  sewers,  di 
repair  of  all  sea-banks  between  P.  and  himself,  and  also  (o  the  repairing  of  the  reeling  a 
east  and  west  marsh-banks,  upon  an  affidavit  that  all  the  said  sea-banks  were  ™™  ^i^  ^® 
in  repair.     On  a  rule  to  show  cause,  P.  produced  an  affidavit  that  the  embank-  ^^  indivi 
ings  of  the  east  and  west  marsh  sea-banks  were  not  in  good  repair.     The  ^quI  to  ano 
Court  said;  we  cannot  make  this  rule  absolute;  for,  suppose  the  commissioners,  tber  as  a 
on  this  general  rule,  had  returned  only  the  orders  between  P.  and  W.,  and  had  contriba 
omitted  certifying  the  orders  relating  to  the  east  and  west  marsh  sea-banks,  ^^^'^' 
they  would  have  been  in  contempt.     But  if  this  rule  be  withdrawn,  we  will  have 
no  objection  to  grant  a  ceiiioran  to  remove  the  orders  between  P.  and  W.  as 
regards  the  contribution « 
YOL.   V  20 
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80  it  licstos.  A&THUR-s  CASE,  M.  T.  1726.  K.  B.  8  Mod.  Rep.  331.;  S.  C.  Forfefca. 
remove^  an  374;    S.  C.  Stra  609. 

-IJflL.- .        The  Djaintiff  was  choseD  clerk  to  the  comxnissiooers  of  sewers,  at  a  meet- 

•raofscw    '-'*r'     /  ^  i-'aj'^r'ty  of  43  then  present,  and  alterwards,  at  a  second  meeting-, 

era  for  dk  they  ix^alo  «  r  orde*-  foj  hbs  cllscharge,  and  chose  another.     On  motion  for  s 

missing        ccr'?<'jv'*i  lo  rcmr.vo  the  order,  the  commissioners  opposed  it,  and  ofiered  to  read 

tfceir  clerk,  affidavi'5  *hiX  ilie  piaint.rhad  heen  surreptitioosly  chosen,  without  due  notice 

L  *^  I   given  to  the  majority  of  the  commissioners.     To  which  it  was  replied,  and  re* 

soivf'd  by  the  Court,  that  they  could  not  inquire  into  the  merits  of  the  election 

until  the  cz-ttwrnri  was  granted  and  returned,  and  the  rule  for  a  ccrixdrari  was 

Keertiora  made  al*sclutc. 

ri  does  not  (/)  Fornot paying  small  tilhes. 

lie  ton  Rexv  Wakefield.  H.  T.  1737.  KB  1  Pur.  485;  S  C.  SKenyon.  164' 
more  an  or  j^  o' Jtr  of  two  justices  made  on  seyeral  Quakers,  for  payment  of  tithes^ 
ken  forthe  ^®^^??  removed  iiito  this  court  by  cir'^'rari  it  was  objected  that  no  certiorari 
Bonpay  could  issue  bv  the  Pi|:ress  provision  of  (he  act,  becante  the  title  was  not  in 
meat  of  queeii^m,  the  |»arties  n*.erely  objecting  to  pay  on  account  of  their  scruples. 
tithe<,*  Per  C '♦•.     We  arc  all  clearly  of  opinion,  that  »he  rule  for  the  cert'toran  hnv^ 

when  qoes  j^g  jju^.^.  nmdp  absolute,  aod  the  return  thereto  having  been  filed,  ought  not 
eeminc  the***^^  *®  stand  in  the  way,  and  pre  vent  our  coming  at  the  real  justice  and  merits 
ihle  to  ihe  of  the  cai^e;  for  if  the  certiorari  issued  imjyrovide^  we  can  order  it  to  be  super- 
tithes  are  seded,  and  the  retnm  to  be  taken  off  the  file;  and  we  do  therefore  order,  that 
not  raised,  the  writ  of  caiicrari  ba  superseded:  the  return  taken  ofi'the  file,  and  the  order 
remanded. 

5th.  Of  Fkesevtments. 
Rex  V.  RouTELL.     T.T.  1776.     KB.     Cowp.  458. 
A  eertiora'     A  rule  had  been  obtained  to  show  cause  why  a  certiorari  should  not  issue 
move  a^pre^^  remove  a  presentment  against  the  defendant,  in  the  court-leet  of  the  Savoy, 
sentment  at  ^^  keeping  a  disorderly  house,  in  which  he  had  been  amerced  50L     After 
a  coarwleet cause  shown,  the  rule  was  made  absolute*  the  Court  observing:  we  are  clear, 
fikr  a  noi     that  a  certiorari  ought  to  go;  the  presentment  cannot  be  traversed  at  the  leet 
sance.         but  the  proper  method  is  to  grant  a  certioiariy  that  it  may  be  traversed  here. 
There  are  many  authorities  which  say  a  presentment  may  either  be  traversed 
by  being  removed  into  the  King's  Bench,  or  in  an  action.     It  cannot  be  true, 
that  it  t9*not  traversable  anywhere.     The  defendant  has  never  been  heard  at 
all;  and  it  would  not  be  just  that  he  should  be  condemned  and  fined  unheard; 
and,  as  he  cannot  traverse  the  presentment  at  the  leet,  he  ought  to  have  a 
ceiiiorari  to  remove  it,  in  order  to  traverse  it  here.     There  is  another  reason 
for  granting  a  certiorari;  that  the  defendant  might  have' an  opportunity  of  taking 
exceptions  to  the  presentment  itself,  in  point  of  form  or  otherwise.     In  Dyer. 
13.  pi.  64.  Fitzherbert  said,  that  Briton,  who  is  a  good   authority,  said,  that 
everypresentment  is  traversable  which  is  presented  m  a  leet;  and  also  in  the 
i^eri5^8  toume,  out  of  which  leets  were  at  first  derived,  which  is  taken  notice 
of  in  Mathews  v.  Carey,  3  Mod.  137.     In  Finch.  386.  8vo.  edit,  it  is  said, 
the  course  is  to  remove  such  presentments  into  the  King's  Bench  by  ccrtiorariy 
-    where  the  party  may  traverse  them.     To  say  that  the  defendant  should  have 
I  225  I    hq  opportunity  of  being  heard,  would  give  a  court  leet  a  power  superior  to 
that  of  any  other  jurisdiction  in  the  k  ngdom:  therefore  what  is  said  in  2 
^^   Hawk.  71,  namely,  that  it  is  not  traversable  any  where,  is  a  mistake;  it  is  not 
H  llw  tTiS  ^*'?^^"*^^^®  *"  ^^^  court-leet,  but  it  is  traversable  when  removed  hither;  and 
move  an  in  ^^^  ^  ***®  reason  why  a  cei'/toran  ought  to  go. 
formation  6th.     Of  informations. 

at  the  sea  Farren  v.  Williams.  H.  T.  1776.  K.  B.  Cowp.  369. 

aiona  for  ex  On  an  informatiop  qui  tarn  on  the  5  Eliz.  c.  4.  brought  in  the  quarter  session 
tnide°wHh  '"  ^^^^^Dy  against  the  defendant  for  exercising  the  trade  of  a  tallow  chandler 
oat  having  ^^^  having  served  seven  years^  apprenticeship,  the  Court  granted  a  certiorar 
■erved  an    torpmovt  the  proceedings  into  this  court.- 

apprcDtice  •  Nor  againaiany  other  pereoa  nulesi  the  title  tP  the  tithe  co^pef  io  question;  see  7  It  S 
fhip*  W,  8.  o.  S. 


CERTIORARI.— For  iJu  Remoml  of  Ihformtiam.  liw 

7th.     Of  indictments. 
(a)  For  keeping  bmody-houses. 
Rex  v.  Davies.  E.  T.  1794.  K.  B.  5  T.  R.  626. 
An  indictment  was  found  at  the  assizes  against  the  defendant  for  keeping  a  So  to  re 
disorderlj  house,  and  on  an  application  by  the  prosecutor  there,  it  was  ordered  move  an  in 
that  48  hours  notice  of  bail   should  be  given  before  bail  could  be  taken;  the^'***™*"? 
defendant  complied  with  the  order,  and  put  in  bail  below.     It  was  argued  a-    I.  t?*?* 
mons  other  things,  on  an  application  for  a  certiorari,  that  the  granting  the  writ  hoiwe,  evJt 
was  m  the  discretion  of  the  Court,  and  that,  therefore,  afler  the  prosecutor  had  after  bail 
compelled  the  defendant  to  incur  an  expense  below,  they  would   not  permit  has  been 
him  to  remove  the  indictment  into  this  court;  but  the  Court  said,  though  per-P***  "*  he- 
hapa  the  prosecutor  would  have  acted  more  discreetly  by  suffering  the  indict- 
ment to  remain  in  the  court  where  it  was  found,  they  could  not  say,  from  any 
authority,  that  he  had  precluded  himself  from  removing  the  record  by  any  step 
which  he  took  below,  for  that  would  equally  apply  to  all  prosecutions  where 
bail  bad  been  put  in  below. 

<  .  (6)  For  not  repairing  a  bridge.  p         . 

1.  Rex  v.  the  inhabitants  op  Hvmworth.  E.  T.  1752.  K,  B,  2  Stra.  900.  c^^rJrT 
On  motion  to  quash  a  certiorari  to  remove  an  indictment  against  the  defend-  was  only 

ant  for  not  repairing  a  bridge,  it  was  insisted  that  by    1  Ann.  c.  18.  the  cerfio- available  to 
rort  was  taken  away.     To  which  it  was  answered  and  resolved  by  the  Court,  fomove  an 
thai  this  act  extended  only  to  bridges  the  county  is  charged  to  repair,  and  that  1'*^**'^™*^°' 
where  a  private  person  or  parish  is  charged,  and  the  right  ^ill  come  in  ques-  p/irjn-  ^ 
tion,  the  5  and  6  W.  &  M.  c.  11.  had  allowed  the  granting  a  certiorari-,  there-  bridge 
fore  they  refused  to  quash  the  writ.  against  prt 

2.  Rex  V.  the  inhabitants  op  Cumberland.  H.  T.  1795.  K.  B.   6  T.  R.  vateindivi 

194.  ^"*^*» 

Afler  rerdict  for  the  crown  at  the  assizes,  against  the  inhabitants  of  the .  _ 

county  of  O.  for  not  repairing  and  widening  a  bridge,  a  motion  was  made  by  L  -^^   I 

the  prosecutors,  that  a  fine  might  be  imposed  on  the  defendants,  when  a  ques-  .tLKltM  * 

lion  arose,  whether  or  not  an  indictment  of  this  kind  could  be  removed  by  cer-  against  a 

fiorort,  as  this  had  been  at  the  instance  of  the  prosecutor?     In  order  to  show  connty. 

that  it  could  not,  the  defendants  relied  on  the  stat.  1  Ann.  c.  18.  s.  5.  by  which 

it  is  enacted  that  ^'  all  matters  concerning  the  repairing  and  mending  of  the 

bridges  and  highways  hereinbefore  mentioned,  shall  be  determined  in  the 

county  where  they  lie,  and  not  elsewhere,  and  that  no  presentment,  fyc,  for 

not  repairing,  &c.  shall  be  removed  by  cc^iiorari  out  of  the  said  county  into  any 

other  court. ^     But  the  Court,  upon  the  authority  of  a  great  number  of  cases  A  eerticra 

(chiefly  MS  )  determined  that  the  ceHiorari  had  been  properly  issued,  and  ^*  '*^  ^ 

therefore  the  rule  imposing  the  fine  was  made  absolute.  remove  an 

"^        °        /  \   TP       I      ,•  indictment 

(c)  For  chtahng,  charring  de 

Rex  v.  Dixon.  M.  T.  1703.  K.  B.  3  Salk.  78;  S.  O.  2  LordRaym.  971.     fendlnt  aa 
The  defendant  was  indicted  for  selling  five  yards  of  muslin,  affirming  it  to  a  cheat. 
be  worth  5<.  per  yard,  whereas  it  was  not  worth  25.  6<{.   per  yard;  upon  not 
guilty  pleaded,  the  defendant  was  found  guilty,  and  the  Court  granted  a  certio  ^"der  the 
rari  to  remove  this  indictment.  '®j  ^^^-  ^• 

(d)  For  dcer-stealing.  dter-st^aT 

Rex.  V,  Eaton.  M.  T.  1787.  K,  B.  2  T.  R.  89.  ing.  the  de 

Upon  a  motion  for  certiorari  to  remove  a  conviction  upon  the  16  Geo.  3.  c.  fci^dant  has 
30.  passed  to  prevent  deer-stealing,  it  was  objected  that  no  conviction  or  jmisj-  an  option  ei 
ment  should  be  removed  by  certiorari.     But' the  Court  said — the  result  of  the  ^^^^  ^tj^ 

several  provisions  in  the  statute  passed  to  prevent  deer-stealinir,  is,  that  iho  de-  !Ii^l^ ':^^ 
^    J     M  t.  A'        '.t        .     '^  *i_  •  J*       i_  M^        •  .conviction 

lendant  has  an  option  either  to  remove  the  conviction  by  ca'twran,  or  appeal  by  certiora 

to  the  sessions;  by  adopting  one,  he  renounces  the  other.  ri  or  ap 

(e)  For  obtaining  money  under  Ja^^e  pretences,  po»l  to  the 

1.  Rexv.  Smith,  H.  T.  1774.  K   B.  Cowp.  24.  aemiions. 

On  motion  for  a  certiorari  to  remove  an  indictment  on  the  30  Geo  ^3.  c.  24.  An  indict 

for  obtaining  goods  under  false  pretences,  so  that  the  defendant  might  be  more  ment  foroli 

effectually  punished^  the  Court  said;it  would  not  lie.  taining 

goodf. 
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I  226  ]  2.  Rex  v.  Young.  E.  T,  1788.  K.  B,  2  T.  R.  472. 

Or  money  A  motion  being  made  to  remove  an  indictment  on  the  SO  Geo.  2.  c.  24.  s,  1 » 
under  f^^  obtaining  money  under  false  pretences,  on  the  ground  that  the  20th  section, 

false  preten  ^^j^^jj  t^kcs  away  a  certioraui,  did  not  relate  to  the  preceding  clauses  of  the 
be  removed  statute,  though  it  might  to  the  14ih,  and  that  a  certiorari  might  be  sustained  on 
hy  eertioraihe  {st  section  it  the  defendant  laid  before  the  Court  sufficient  reasons  to  in- 
ri.  duce  them  in  their  dbcretionto  grant  it.     But  the  Court  said,  from  the  words 

Certiorari  ^f  ^y^^  20th  section  of  the  act,  that  "  no  certiorari  shall  be  granted  to  rerooTe 
to  «;«™pve   ^^y  indictment,  conviction,  or  other  proceding  had  thereon  in  pursuance  of 
ment  for     ^^^  act."  and  the  case  of  the  King  v.  I)avis,  Cowp.  24.  it  was  clear  that  the 
forgery  de  preceding  clause  referred  to  the  whole  statute, 
nied,  iho*  (/)  Forgery, 

the  defend  Rex  v.  Elfobd.  M.  T.  1732.  K.  B.  2  Stra.  877. 

ant  bad  After  a  mandamtis  had  been  obtained  under  the  seal  of  the  court,  the  defend* 

iJbed^^''  ant  (being  an  attorney)  was  dissatisfied  with  it,  and  altered  it,  before  he  deJ|V- 
fine  for  the  ^^ed  it  to  the  party  to  whom  it  was  directed.  For  this  conduct  an  attachment 
same  of  had  been  granted;  and  on  his  submission  and  paying  costs,  he  was  discharged, 
fence  the  He  was  afterwards  indicted  before  the  judges  of  assizes  lor  a  forgery,  and 
prosecDtor  moved  for  a  ccr/toran,  but  the  prosecutor  not  consenting,  the  Court  refused  to 
?•» -"-'grant  it. 

(g)  ^oi  repairing  a  highway. 

An  indict      Rk3C    v.  THE  INHABITANTS  OF    TaUNTON,  SaINT  MaRT.  H.  T.   1815.    K.  B.  3. 

ment  a  M.  &  S,  465.    S.  P.  Rex  v.  Greenlhaw.  M.  T.  1731.  K.  B.  2  Stra.  84f. 

gainst  a  pa      This  was  an  indictment  found  at  the  quarter  sessions  against  the  inhabitaolQ 

ri3h  for  non  of  the  parish  ot  Taunton  St.  Mary,  for  not  repairing  jbl  highway  which  was  rc- 

repair  o  a  ^^^yg^j  ^^y  certioi'ari  by  the  defendants  upon  an  affidavit  filed  by  them,  stating 

nlay^c^re  ^^^^  ^"  ^^^  ^^^^^  of  the  indictment,  the  question  whether  the  parish  were  liable 

moved  by   to  repair,  and  the  right  to  repair  would  come  in  issue.     An  objection  was  now 

certiorari  taken  to  such  certiorariy  on  the  ground  that  it  was  not  grantable  in  this  case, 

though  the  because  by  stat.  22  car.  2.  c.  12.  s.  4,  the  removal  of  indictments  for  not  re- 

parUhplead  pairing  highways,  is  prohibited  before  traverse,  and  judgment  given  thereon; 

isflu^onwt  **°^  *^^  statute  5  W.  &  M.  c.  11.  s.  6.  relaxes  that  prohibition  in  such  cases 

only  where  the  right  and  title  to  repair  may  come  in  question;  but  that  tha;t 

could  not  come  in  question  in  this  case,  because  by  pleading  not  guilty  only, 

the  parish  had  admitted  their  liability,  as  if  they  had  meant  to  deny  it,  they 

should  have  pleaded  specially,  that  others  were  bound  to  repair. 

Per  Cur.  From  the  usual  affidavit,  we  should  think  it  spfficient  to  say  that 
the  defendant  could  not  now  insist;  that  this  is  a  case  in  which  the  indictment 
r  226  1  ought  not  to  have  been  removed.  But  there  is  another  answer  to  any  such 
objection,  namely,  that  in  every  case  of  an  indictment  against  a  parish  for  not 
repairing  a  highway,  although  the  general  issue  only  be  pleaded,  the  inquiry 
whether  it  be  a  public  or  private  way,  necessarily  brings  into  question  whether 
the  parish  be  liable  or  not  to  repair;  because  if  it  be  a  public  way  the  parish 
will  be  liable;  if  private,  they  will  not.  In  this  way  it  may  be  fairly  said,  upon 
the  general  issue,  to  be  a  question  in  which  the  right  to  repair  may  come  in 
question. 

(h)  Misdemeanors, 
If  a  defend  Rex  v.  Bethel.  M.  T.   1703.  K.  B  6  Mod.  Rep.  17;  S.  C.  2  Ld.  Raym. 
ant  be  con  937;  S.  C.  1  Salk,  149;  S.  C.  Sett.  &  Rem.  220;  S,  C.  Holt.  157. 

victed  at  The  defendant  was  convicted  on  an  indictment  for  a  misdemeanour  before 
the  sessions  j^g  ices  of  the  peace,  and  not  being  present  no  judgment  could  be  given;  but 
dictmentfor  ^  frtpio*  profiw  was  awarded;  he  then,  by  certiorari^  removed  the  conviction. 
amisdemeaThe  Attorney-General  moved  for  a  procedendo ;  1st,  because  a  certiorari  usu- 
nor,  and  a  ally  went  to  remove  indictments,  &c.  before  trial,  but  not  to  remove  convictions; 
capias  pro  for  the  co5*.sequence  of  that  would  be  mischievous — that  this  Court,  which  not 
'^  "  having  tried  the  cause,  could  rot  be  fully  apprized  of  its  nature,  should  set  the 
him,  he  *  ^"®>  which  ought,  by  law,  to  bear  some  proportion  to  the  enormity  of  thp 
shall  not  offence.  On  the  other  side  it  was  urged,  that  it  was  common  to  remove  con- 
Ijavc  a  cer  victions  before  judgment,  and  that  in  this  case  there  could  be  no  inconvenience 
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m  point  of  setting  the  fine;  for  it  being  on  statute  14  Car*  2.  the  fine  'is  ascer- '«<>''A'^  to 
tained  thereby;  viz.  a  year's  imprisonment      But  the  Court  said — ^this  writ ""^ J®  ^^'J 
issues  every  day  to  remove  convictions  on  which  a  writ  of  error  does  not  lie,  [f ^^^  hwTis 
for  that  is  the  party's  only  remedy,  and  the  reason,  regularlyj  why  convictions  gQed  the 
are  removed  by  certiorari;  hut  certiorari^  b  have  also  gone  where  a  writ  of  error  Court  may 
would  have  lain,  to  remove  a  conviction,  plead  a  pardon,  or  for  some  other  grant  a  pro 
special  reason;  and  cited  a  case  in  Chief  Justice  Scrogg's  time,  where  a  ccrH- ^*^* .  ^» 
orari  issued  out  of  this  court  to  remove  a  conviction  on  an  indictment  before 
judges  of  assize,  and  the  Court  gave  judgment.     It  was  for  words,  and  there 
a  writ  of  error  would  have  Iain;  for  whatever  a  conviction  is  on  an  indictment, 
a  writ  of  error  will  lie;  and  he  said,  the  practice  of  the  Crown  office  was,  to 
remove  judgments  of  attainder,  &c.  by  ceriiorarij  and  afterwards  bring  a  writ 
of  error  coram  vorbvt^  &c.     And  so  it  was  in  the  case  of  Mr.  Hambden,  and 
several  others;  but  here  being  no  special  reason  in  this  case^  let  a  procedendo 

go. 

(i)  Murder 

A  certiorari  lie^  to  remove  an  indictment  for  murder.     See  1  Vent.  146;  1 
Mod.  64;  2  Keb.  681 ;  8  Mod.  136. 

U)  lAsisances,  ,.  \^^  - 

Rex  v.  Farewell.  E.  T.  1745,  K.  B.  2  Stra.  1209.  cirHorart 

The  prosecutor  of  an  indictment,  for  a  nuisance  in  the  highway,  took  out  a  jj^  ^^  „ 
certiorari,  and  the  defendant  moved  to  quash  it,  there  having  been  no  affidavit  move  an  ia 
made  according  to  statute  5  W  8lM.  c.  11.   nor  any  recognizance  given  dictmeni 
uccord'mg  to  that  and  former  statutes  of  13  8t  14  Car.  2.  c.  6;  22  Car.  2.  c.  12; for  a  miis 
and  3  WT  &  M.  c.  12.     But  the  court,  on  considering  those  acts,  held,,  that  "*J^  * 
they  related  only  to  a  certiorari  applied  for  by  defendants,  and  not  to  one  for  **  ^  '* 
the  king,  as  this  was.     And  many  precedents  were  shown  of  a  certiorari  for  the 
prosecutor,  taken  out  in  the  manner  this  was;  and  therefore  the  eertiorari  was 
allowed. 

(k)  Disturbing  religious  houses, 
Rexv.  Wadley.'H.  T.  1816.  K.  B.  4  M- &  S.  508. 

The  offences'  created  by  the  52  Geo.  3.  c.  155.  s.  12.  is  disturbing  a  religi-g^  ^  ^ 
ous  assembly;  and  it  provides,  that  ^'  the  offender,  upon  proof  before  any  jus^mo^e  an  is 
tice  of  the  peace,  by  two  or  more  credible  witnesses,  shall  find  sureties  to  ans-  dictment 
wer  for  such  offence;  and  in  default  of  such  sureties  shall  be  committed  until  the  found  at  the 
next  general  or  quarter  sessions;  and,  upon  conviction  of  the  said  offence  at  V*'*"  *** 
the  said  general  or  quarter  sessions,  shall  suffer  the  penalty  of  40/.     An  indict-  '|^  gta^e 
ment  upon  the  above  act  had  been  found  at  the  quarter  sessions.     The  ques-  51  Qqo.  3. 
tion  which  now  arose  was,  whether  it  could  be  removed  into  this  court  by  cerfi-c.  156.  s, 
orari  before  trial.     Per  Cur,     When  a  statute  creating  a  new  offence,  directs  12.  for  dia 
that  it  shall  be  prosecuted  in  a  particular  inferior  court,  the  proceedings  in  *F?**"«  * j|* 
which  happen  to  be  according  to  the  course  of  the  common  law,  and  which  ^^^  ^^^ijt^ 
not  changed  by  the  statute,  such  prosecution  is  removable  into  the  Court  of 
King's  Bench,  unless  the  jurisdiction  of  that  court  is  taken  away,  wot  by  mfcr- 
ence  from  general  expressions,  but  in  express  terms.     But  if  the  inferior  court 
does,  or  is  to  proceed  contrary  to  the  forms  of  the  common  law,  so  that  the 
course  of  the  proceedings  in  the  superior  and  inferior  courts  are  different,  the 
prosecution   cannot  be   removed,  since  by  prescribing  the  inferior  court,  the 
statute  has  directed  that  the  offence  shall  be  prosecuted  in  a  particular  form. 
Now,  to  remove  would  be  prosecuting  it  in  a  manner  different  to  that  prescri- 
bed, for  the  superior  courts  have  jurisdiction   to  proceed  according  to  com- 
mon law  only,  and  not  according  to  the  forms  of  the  inferior  court.     Now  the 
proceedings  at  the  sessions,  and  in  the  King's  Bench,  by  indictment,  are  aim* 
ilar,    and  the  statute  has  not  prescribed  a  form  different  from  the   usual  one, 
neither  has  it  confined  the  prosecution  to  the  sessions;  therefore  it  may  bo 
clearly  removed  into  the  court  of  King's  Bench  before  trial.     The   provision 
respecting  the  two  witnesses  does  not  relate  to  the  prosecution  but  to  the  ap- 
prehension of  the  offender.     Had  it  required  two  witnesses  to  convict  him,  this 
^ode  of  proceeding  being  contrary  to  the  common  law,  and  therefore  to  tho 
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mode  of  proceeding  in  the  court  of  King's  Bench,  the  indictment  could  not 
have  heen  removed  before  trial.     See  5  T.  R.  442;  Cowp.  524;  Cro.  Jac. 
178.  644;  2d  &.  3d  Resolutions,  W.  Jones,  103;  3  Mod   94;  1  Bl.  Rep.  231; 
2  Burr.  1040;  3  T.  R.  442;  1  Burr.  043;  2  id.  799. 
^  298  ]  8th.  CovvicTioNB. 

V  .  (a)  Foi*  not  payhi]^  duties  on  beer, 

ri^uISt  TuR  King  v.  Whitbread.  M.  T.  1781.  K.  B.  2  Doug.  348. 

ltd  to  re  A  rule  had  been  obtained  to  show  cause  why  a  ccriio^'ari  should  not  issue  to 
move  a  con  remove  a  conviction  by  the  commissioners  of  excise,  for  the  double  duties  on 
vtction  by  beer.  The  rule  was  opposed  on  two  grounds;  1st,  it  was  contended,  that  a 
the  ^^^^  certiorari  would  not  lie,  in  any  case,  to  remove  proceedings  before  the  commis* 
JJi°°5"ijjjj^' sioners  of  excise;  2dly,  that  in  this  case  there  were  not  sufficient  reason  laid 
daties  on  before  the  court  to  induce  them  to  grant  the  ceHiorari^  even  if  it  would  lie. 
beer*  Per  Cur,     Although  great  industry  has  been  employed  in  this  case  no  au- 

thor!^ has  been  produced  to  show  that  a  certioran  lies  to  remove  proceedings 
before  commissioners  of  excise.  We  have,  however,  attentively  looked  into 
the  statutes.  The  statute  of  6  Geo.  I.e.  21.  has  a  clause  which  seems  to  be 
very  material;  it  is  the  22d  section.  By  the  clause  immediately  preceding 
(s.  21.)  a  forfeiture  of  brandy,  arrack,  rum  spirits,  and  strong  waters,  is  crea- 
ed  In  certain  cases;  and  in  those  cases,  both  appea'  and  certiorari  are  taken 
away.  Then  comes  the  section  to  which  I  refer,  which  inflicts  a  penaltj  on 
the  removal  of  sweets  without  certificate;  and  enacts,  that  the  sweets  them* 
selves,  together  with  the  casks  in  which  they  are  contained,  shall  be  for- 
feited, and  liable  to  be  seized  by  any  officer  of  excise.  It  then  goes  on,  and 
says,  '^  that  every  seizy re,  and  seizures,  of  such  s'.veets,  &.C.,  and  also  every 
otner  forfeiture  or  forfeitures  which,  from  and  after,  &.c.,  shall  or  may  be  made 
by  virtue  or  in  pursuance  of  any  act  or  acts  whatsoever,  relating  to  the  duties 
of  excise,  or  to  any  other  duty  or  duties,  under  the  management  of  the  com- 
missioners of  excise,  shall,  and  mav  be  proceeded  upon,  heard,  examined  into, 
adjudged,  and  determmed  by  the  same  ways  and  moans,  and  in  the  same  man- 
ner and  form  as  is,  and  are  herein  and  hereby  prescribed,  directed,  or  appoint- 
ed to  be  done,  upon  seizure  of  brandy  arrack,  rum,  spirits,  or  strong  waters, 
not  exceeding  as  aforesaid;  and  that  such  proceedings  thereon  shall  not  be  li- 
able to  any  appeal  or  appeals,  or  to  be  removed  by  certiorari;  any  thing  in 
this  present  act  contained,  or  any  law,  statute,  or  provision,  to  the  contrary 
thereof  notwithstanding."  Those  words  are,  certainly,  very  comprehensive, 
and  seem  large  enough  to  include  the  present  case;  but  this  is  a  forfeiture  of 
double  duty.  In  the  information  it  is  stated,  that  the  said  Whitbread  hath  for- 
feited double  the  value  of  the  said  rates  and  duties  of  excise;  and  the  adjudi- 
cation is,  that  he  do  forfeit.  But,  besides,  that  is  the  natural  construction  of 
the  words  of  the  clause  itself;  such  con.«it ruction  is  greatly  corroborated  by  the 
statute  of  1  Geo.  2.  $t.  2.  c  16.  s,  3.,  which  was  made  expressly  for  the  pur- 
pose of  obviating  some  doubts  that  had  arisen  upon  the  general  penning  of  the 
act  of  6  Geo.  1.  This  3d  section  of  1  Geo,  2.  c.  16.,  ailer  mentioning  the 
[  229  ]  ^^d  section  of  the  former  statute,  proceeds  thus — *^  in  which  clause  some  gen- 
eral words  are  mentioned  concerning  other  forfeitures  to  be  made  from,  and 
after,  &c  by  virtue,  or  in  pursuance,  of  any  act  or  acts,  upon  which  words  a 
doubt  hath  arisen,  whether,  by  the  generality  thereof,  the  right  and  liberty  of 
appealing  to  the  commissioners  of  appeals,  from  judgments  given  by  the  com- 
missioners of  excise,  in  causes  and  prosecutions  on  account  of  forfeitures  and 
ofiences  relating  to  the  duties  of  excise,  and  the  jurisdiction  and  power  of  the 
commissioners  of  appeals  to  hear  and  determine  such  appeals;  and  also  the 
right  and  liberty  of  appealing  to  quarter  sessions,  in  cases  where  judgment  be 
given  by  two  justices,  in  prosecutions  before  them,  for  forfeitures  and  offences 
relating  to  the  duties  on  malt,  etc.  be  not  taken  away  and  repealed.  Now,  for 
preventing  and  avoiding  all  such  doubts  and  questions,  and  declaring  and  re- 
establishing the  right  and  libertv  of  appealing,  in  the  respective  cases  before- 
mentioned,  be  it  enacted,  that  neither  the  said  act,  nor  any  clause,  matter,  or 
thmg  therein  contained^  did/ or  doth  extend  to  take  away,  remove,  or  alter  the 
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rigbt  and  liberty  of  appealing  in  the  respective  cases  before-mentioned,  be  It 
enacted,  that  neither  the  said  act,  nor  any  clause,  matter,  or  thing  therein  con- 
tained, did,  or  doth  extend  to  take  away,  remove,  or  alter  the  right  and  liberty 
of  appealing  in  the  respective  cases  Hcfore-mentioncd,  or  in  any  of  them;  and 
such  right  and  liberty  of  appealing,  sliail  continue,  &c.  It  is  observable,  on 
this  clause  of  the  statute  of  Geo.  2.,  that  in  speaking  of  the  doubts,  whether 
the  right  of  appeal  was  not  taken  ^way  from  judgments  by  the  commissioners, 
in  cases  of  forfeiture,  it  adds,  and  offences  relating  to  the  duties  of  excise, 
which  shows  that  the  legislature  did  not  mean  specific  forfeitures  only,  but  al- 
so pecuniary  forfeitures;  and  by  mentioning  appeals,  and  not  certiorari*8  (which 
are  spoken  of  in  the  same  breath  in  the  act  of  Geo.  1 . ;  and  if  there  was  a 
doubt  about  the  one,  there  must  have  been  the  same  about  the  other,)  it  seems 
plain,  that  the  legislature  intended  that  certiorarVa  should  be  taken  away,  and 
the  right  of  appeal  only  should  remain;*  that  it  was  thought  such  a  distinction 
\Fas  proper;  and  that  one  appeal  ought  to  be  preserved  in  cases  where  the  cer^ 
iiorari  was  taken  away,  is  plain;  because,  with  regard  to  hides,  and  malt,  re- 
specting which  the  appeal  is  saved  by  the  statute  of  Geo.  2.,  the  ceriiorari  is 
expressly  taken  away  by  9  Anne,  c.  1 1.  s.  47.  and  12  Anne,  st.  1.  c.  2.  s.  57. 
We  are,  therefore,  all  of  opinion,  in  this  case  a  cerl'wrnri  does  not  lie;  but  if  it 
did,  it  must  be  granted  upon  cause  shown.  And  as  the  afRdavits  in  support  uf 
the  present  application  do  not  proceed  upon  any  alleged  want  of  jurisdiction, 
but  contain  objections  to  the  conviction  on  the  merits,  the  court  would  not 
grant  the  ceritorariif  tliey  hud  power  to  do  it;  for  those  objections  are,  more 
properly y  the  subject  matter  of  an  appeal,  and  the  defendant  has  not  chosen  to 
resort  to  that  remedy. — Jlule  discharged. 

(6"|  For  harbourinf^  tea,  spiriia,  &c.  A  *?!*/•*''*' 

Rex  v.  Abbott-  M.  T,  1781 .  K.  B  2  Doug.  553.  ^remove  a 

This  was  a  conviction  by  two  Justices,  upon  the  statute  1 1  Geo.  1.  c.  30.  s.  conviction 
16  for  harbouring  tea  and  spirits.     On  the  affidavit  of  the  defendant,  and  an- either  bjr 
other  person,  a  rule  was  obtained  for  the  two  justices  to  show  cause  why  a  writ  commiMioo 
of  certiorari  should  not  issue,  directed  to  them,  to  remove  into  this  court  all  re-  ®f«  ^^  ®* 
cords  of  conviction  before  them  had,  on  the  17lh  of  June,  against  the  defend-  ^^  JJ  j^ 
ant,  for  the  forfeiture  of  eight  bags  of  bohea  tea,  two  bags  of  congou  tea,  20  p^^^j^  ^ 
casks  of  geneva,  and  one  cask  of  brandy,  and  treble  the  value  thereof  by  her  <fer 
incurred,  for,  or  by  reason  of  her  harbouring,  keeping,  or  concealing  the  same,  the  11  Geo 
On  showing  cause  against  the  rule  it  was  contended;  l.st,  that  as  the  affidavit  Jl**-®®;  *' 
on  which  the  rule  was  obtained  went  only  on  the  merits  denying  the  truth  of  J^j^ vj^  ^^ 
the  charge,  the  court,  if  they  had  the  power  of  granting  acertiardriy  would  not  ^^^  gpiriti^ 
do  it;  an  inquiry  into  the  merits,  being,  properly,  the  subject  matter  of  an  ap-    ^  339  ] 
peal,  and  not  competent  to  this  court;  2dly,  that  no  certiorari  would  lie  in  this 
case.     The  offijncc  was  created  by  1 1  Geo.  1.  c.  30.  s.    16;  and  by  s.  39.  of 
the  same  statute  it  is  enacted,  "  that  all  fines,  penahics,  and  forfeitures  by  this 
act  before  imposed,  of  and  concerning  the  suing  for,   recovering,  and  dividing 
wbereof  other  directions  are  not  herein  given,  shall  be  sued  for,  recovered, 
levied,  or  mitigated  by  such  ways,  means,  and  methods  as  any  fine,  penalty, 
or  forfeiture  is  or  may  be  sued  for,  recovered,  levied,  or  mitigated,  by  any  law 
or  laws  relating  to  his  majesty's  revenue  of  excise,  or  any  of  them,  or  by   ac- 
tion, &c  ;"  and  it  was  contended,  that  these  general  words  have  the  same  ope- 
ration as  if  the  specific  clauses  relative  to  matters  of  jurisdiction,  contained  in 
the  former  excise  laws,  had  been  re-enacted,  verbatim  in  this,  and  were  adopt- 
ed merely  to  avoid  unnecessary  repitition.     That  by  the  statute  of  10  Geo.  1. 
c.  10.  it  is  expressly  enacted,  s.  4'i.  "  that  the  judgment  which  shall  be  given 
in  pursuance  of  that  act,  by  the  commissioners  of  excise  and  justices  of  the 
peace  respectively,  shall  be  final,  and  not   liable  to   be   removed  by  certiorari 
into  any  of  the  courts  at  Westminsifcr."     By  s.  21.  of  the  act  of  6  Geo.  I.  c. 
2i.  the  certiorari  is  expressly  taken  away  as  to  the  forfeiture  created  by  that 
section;  and  by  s,  22.  generally,"  as  to  every  other  forfeiture  which  shall  or 
may  be  made,  by  virtue  or  in  pursuance  of  any  act  or  acts  whatsoever,  relating 
to  the  duties  of  excise,  or  any  other  duties^  under  the  management  of  the  com- 
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mbsioliers  of  exciae."  The  court,  afler  argument,  took  time  to  consider;  an<I 
alterwards  Lord  Mansfield  delivered  himself  to  the  following  effect:  this  case 
has  been  argued, -on  the  part  of  the  prosecutor,  on  two  grounds;  viz.  Ist,  that 
by  law  a  certorari  is  not  grantable;  2dly,  that  if  there  were  a  power  in  the 
court,  in  their  discretion,  to  grant  it,  they  ought  not  to  do  it  upon  the  present 
occasion,  because  the  objection  is  upon  the  merits,  and  not  to  the  jurisdiction, 
end  the  case  of  Rex  v.  VS^hitbread  has  been  cited  as  in  point.  On  the  other 
side  it  is  said,  that  it  does  not  apply,  because  the  conviction  there  was  by  the 
commissioners.  But  we  are  all  clearly  of  opinion,  that  there  is  no  distinction 
in  that  respect.  The  jurisdictions  by  all  the  acts  relative  to  the  excise,  are 
distinct  in  their  limits;  that  of  the  commissioners  is  within  the  bills  of  mortali- 
ty; that  of  justices  in  all  other  places;  but  in  every  other  point  of  view  their 
powers  are  the  same,  and  wherever  the  statutes  take  away  the  certiorari  in  the 
case  of  conviction  before  the  commissioners,  they  also  do  so  as  to  convictions 
before  justices.  However,  notwithstanding  this,  we  think  that  the  case  of  the 
King  v.  Whithread,  is  not  an  authority  to  govern  this  case;  that  was  a  convic- 
tion on  a  statute  lonff  prior  to  6  Greo.  1.  viz  12  Car.  3.  c  24.  supposing  it 
therefore  clear  that  the  act  of  0  Geo.  1.  takes  away  the  certiorari  in  the  case 
of  all  penalties  and  forfeitures  created  before  that  time,  it  does  not  necessarily 
follow,  that  it  is  taken  away  in  cases  of  forfeitures  and  penalties  introduced 
since.  On  the  behalf  of  the  prosecutor  it  was  contended,  that  the  general 
words  of  S.39.  of  the  stat.  1 1  Ueo.  I.  c.  30.  re-enact  those  of  10  Geo.  I.  c.  10. 
42.  as  much  as  if  they  had  been  expressly  repeated;  this  is  certainly  true,  as 
to  the  form  and  mode  of  prosecution  and  conviction:  but  it  is  not  a  consequence 
that  it  is  equally  true,  as  to  what  shall  or  may  be  done  afler  conviction.  If 
[  291  ]  this  is  not  clear,  and  we  think  it  is  not,  then  the  old  general  rule  applies,  viz. 
that  nothing  but  express  negative  words  shall  take  away  the  jurisdiction  of  this 
court,  we  are  therefore  all  of  opinion,  that  the  certiorari  is  not  taken  away  in 
the  present  case.  But  the  motion  has  been  made  not  on  an  objection  to  the 
jurisdiction,  but  on  the  merits,  and  in  the  King  v.  Whitbread,  the  court  thought 
that  would  have  been  a  sufficient  reason  for  not  granting  a  rertorari;  if  it  had 
been  otherwise  competent,  we  all  adhere  to  that  opinion. — Rule  discharged. 

III.  OUT  OF  WHAT  COURT  IT  ISSUES. 
A  cer^oTOTx  may  be  issued  either  out  of  the  courts  of  chancery.  King's 
Bench  or  common  Pleas;  see  2  Lord  Raym.  836;  1  Salk.  148;  7  Mod.  138; 
Barnes.  345;  Prac.  Reg.  22 J. 

IV,   IN  WHAT  COURTS  IT  LIES. 

(A)  In  genbral, 
A  ceriwtatx  lies  to  all  courts  where  the  superior  tribunal  can  administer  the 
same  justice  as  the  court  below;  and  though  the  cause  cannot  be  determined 
in  the  higher  court,  yet  this  writ  may  be  granted  if  the  inferior  court  have  no 
jurisdiction  over  it,  or  do  not  proceed  therein  according  to  the  rules  ol  law; 
see  Lil.  K.B.  253;  2  Rol.  Abr,  69;  Carth.  75;  1  Salk.  352;  6  Mod.  177; 
Bayer.  156;  2Burr  777;  2  Blac.  Rep.  1060;  2  B.  &  P.  93. 

(B)    To   THE    COMMON    PLEAS. 

If  a  md£         /%  .  Barsdale  v.  Drew.   E.  T.  1692.  K.  P.  4  Mod.  104. 

roentinthe  ^  *  T"*,  .^*  ®"^'*  brought  on  a  judgment  in  the  C.  B.  the  judgment  wa 
C,  P.  be  affifmed  m  this  court.  The  plaintiff  brought  a  certiorari  to  remove  the  recog- 
ftffinned  in  nizance  which  was  given  in  C.  B.  on  the  allowance  of  a  writ  of  error,  so  that 
K.  B„  a  he  might  sue  out  a  scire  facias  against  the  bail.  It  was  said  that  this  court 
li^"^^  ?^  ^^^^  ^"^*^  *  ^"*'  because  the  recognizance  is  a  record,  which  is 

ra©ve  the  "®j  *^  ^  removed  by  a  certiorari;  for  that  only  removes  the  tenor  of  the  rec- 
iPecogni  ®f^'  *nd  not  the  record  itself.  Per  Cur  But  in  the  courts  at  Westminster', 
zance  of  the  recognizance  is  taken  by  itself,  and  is  no  part  of  the  record  on  the  roll;  and 
un^!:^^^^^^^^^^^ ^.^^  be  obtained  to  remove  it,  though  it  cannot  remove 

r^  1  ^  '  ""^  '^  ^^  allowed  accordingly. 

*•  -*  (C)   To  JUSTICES   OF   OYER   A.ND    TERMINER. 


CERTIORARI.— O J/  of  uhai  couH  it  Issues  16 1 

1-   Rexv.  the  buTCHES  OP  Ki.vGSTON.  E.  T.  1775  K.  B.  Cowp.  283.      A  certiorari 
A^pplication  for  a  certiorari  on  the  part  of  the  defendant,  to  be  directed  to  |>®«.'o  the 
the  justices  of  oyer  and  terminer,  to  remove  into  this  court  an  indictment  ^'^^^i^^Yandtct 
bigamj;  the  court  granted  thd  writ.  imner 

2.   Anon,  E.  T.  1696.  K.  B.   1  Salk.  144.  Andgioldo 

A  motion  was  made  for  a  certiorari  to  remove  an  indictment  found  at  the  ses-  livery  na 
aioDS  of  gaol  delivery  for  barretry^  and  the  court  said,  it  is  never  granted  with- der  special 
out  some  special  cause.  circauMtan 

CD)    To   THE    QUARtER   SESSIONS.  ^^' 

Rex  v.  Hube.  H,  T.  1794.  K.  B.  5  T  R.  542.  . 

Tho  defendants  were  indicted  upon  the  1  VV.  &  M.  c.  la.  which  enacts,  ||g^^*5J* 
ihal  "if  any   person  or  persons  shall  willingly,  £lc.  disquiet,  or  disturb  any  qoarter aes 
congregation  permitted  by  the  act,  &c.  such  person  or  persons  upon  proofthere-  aiona  to  re 
of,  before  any  justice  of  the  peace,  by  two  or  more  sufficient  witnesses,  sliall  ™ov«  "  ii 
fuid  two  sureties  to  be  bound  by  recognizance  in  the  penal  sam  of  501.  and  in  diciment  brf 
<iefau]t  of  such  sureties,  shall  be  conunitted  to  prison,  there  to^-emain,  &c.  ^^'the?  W* 
and  upon  convicdon  of  Ike  said  offence,   at  the  said  s;eneral  or  qttarter  sessions^  &  M.  c.  is! 
shall  sufier  the  pain  and  penalty  of  20/."     The  indictment  being  removed  by  for  diatarb 
the  prosecutor  into  this  court,  before  verdict,  by  cc-rtiorari  it  was  moved  that  iog  a  dia 
as  the  penalty  of  20/  was  to  be  paid  upon  conviction  of  the  said  offence  at  the  wntin^  cod 
Baid  general  or  qiioi  ter  sessions,  the  statute  intended  to  confine  the  cognizance  ^'•S*^**"* 
of  the  offence  to  the  sessions,  and  that  the  power  to  remove  by  certiorari  was 
therefore  taken  away  by  necessary  implication.     But  the  court  held  that  the 
certiorari  was  not  taken  away  by  this  statute,  and  that  the  indictment  was  con- 
sequenfiy  weU  removed. 

(E)    To    THE    Ol.D    B.MLEY,  mi,^   .  >   - 

J.  Rex  V.  GiwsTOX.  E.  T.  1725.  K.  B,  1  Stra.  533,  S.  P.  Rexv.Iles.  M.i|)J;]J,  ^"1 

T.  1717.  K.  B   1  Sess.  Ca.  321.  eDtitledtoA 

On  motion  for  a  certiorari  to  the  Old  Baily  to  remove  an  indictment  against  certiorari  ttf 
a  person  of  credit,  for  falsely  pretending  that  a  person  of  no  reputation  was  J  ***•  Old,Bal 
T.,per  quod  the  prosecutoif  was  induced  to  trust  him;  the  court  refused  the'^^' 
rule,  the  application  being  made  by  the  defendant  .   ^^^  j 

2.  Rex  v.  Ferguson,  E.  T.  1738.  fc.  B.  Ca.  Temp.  Hard.  369.  S.  P.  Morgan's  I  r^^  J, 
CASE.  H.  T.  1694.  K.  13.  Comb.  319.  S.  P.  Rex  v.  Wells.  E  T.  1724.  cial  d^Srt 
K  B.  1  Stra.  549.  S.  P.  Anon.  £.  T.  1^07.  K.  B.  1  Salk.  144  S.  P.  stancen  can 
Nehuff's  case.  E.  T.  1705.  K.  B.  1  Salk.  151.  beshowiK 

It  was  moved  for  a  certiorari  to  remove  an  indictment  for  perjury  againsi  p^^  .^^ 
the  defendant,  from  the  sessiobs  at  the  Old  Bailey  ;  but  the  court  would  not  b^qco  pa/ 
grant  it  saying,  though  it  was  done  in  the  case  of  the  King  v.  Morgan,  i'/ra,  tialitj  or 
that  was  on  the  extraordinary  circumstances  of  the  case.  prejudice. 

S.  Regina  v.  Knatciibull.  H,  T.  1703.  K.  B.  1  Salk.  150, 
A  motion  was  made  for  a  certiorari  to  remove  an  indictment.found  at  the  as^  ^^  '*'*?!?  ^ 
sizes  against  KnatchbuH  and  others,  but  denied,  on  the  groand  that  the  same  ^  J»i*'^p 
thing  was  done  in  Thornbury's  case,  who  with  others,  was  indicted  at  the  Old  ney  waatb^ 
Baiiev  for  a  Jacobite  conventicle,  and  it  was  pressed  by  him  in  person  to  have  under  aha 
a  ceiitorariy  intimating  partiality  and  prejudice  in  the  Lord  Mayor  and  Alder-  riff, 
men  against  him ;  but  it  was  denied  for  this  particular  reason,  vi2.  that  the 
motion  happened  in  the  end  of  Hilary  term,  so  that  it  would  occasion  a  delay  of 
justice  ;  otherwnse  it  seems  the  court  would  have  granted  it. 

4.  Rexv.  Webb.  H.  T.  1738.  K.  B.  2  Stra.  1068. 
A  ceHlorari  was  granted  to  remove  an  indictment  for  perjury,  from  the  Old 
Bailey,  at  the  defendant's  request,  on  an  affidavit,  that  the  prosecutor's  attor-®^  *^  ^^^*  . 
ney  was  under  the  sheriff  of  Middlesex,  and  attended  the  grand  jury  on  fi°d- ^^j^^*^^^ 

ing  the  bill.  defendant 

6.  Rex.v.  Morgan.  M.  T.  1728.  K,  B.  2  Stra.  1049.  had  been 

A  certiorari  was  granted  to  remove  an  indictment  ot  perjury  from  the  Old  twice  com 
Baiiey,  on  the  part  of  the  defendant,  on  an  affidavit  that  he  had  paid  costs  P«ll«d  to 
twice  for  not  going  to  trial^  the  judges  being  gone  away;  which  the  court  »1- Jn^^he'w^ 
lowed  to  be  a  special  reason,  that  distinguished  this  from  the  common  case^j^^^  of  the 
where  ccrtiorat-Vs  are  denied,  -   . 
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proMcator  6.  Axox.  £.  T.   1815.  K.  B,  1  Chit  Rep.  57 K  d, 

to  proceed*     3IolioD  to  remove  an  indictment  against  defendant  from  the  Old  Bailej"  itf* 
order  that  the  defendant  might  l#e  tried  at  Gloucesler,  where  he  resided,  andh 
ATfld  the      where  he  held  the  office  of  Deputy  Register  of  the  division  of  Gloucester,  ai^ 
CoBit  al     office  which  requires  Ins  daily  personal  attendance  for  the  purpose  of  granting 
Icmed  Acer  prohates.     Pur  Car.   We  wiD  grant  it  on  the  niecial  grounds  stated.     See  1 
^";^^^C'hUCr.L.S75. 

Y^n4  1    indictnieDt  from  the  OM  Bailey  where  the  party  was  a  pvhiic  officer^  liviiif  at  a  great  disi-^ 
X  T^  .1   tance,  and  his  peiBonal  atteodance  reqiiired  there. 

?!J  H.T.    7.  Rex  v.  Goulston .  T.  T.  1723.  K.  B.  1  Sees.  Ca.  S14.  S,  P.  Rex  v.  Mow- 

"^  J^  CAN.  T.  T.  1737.  K.  B.  2  Stra.  1049. 

that  the  do     A  motion  was  made  for  a  cadorari  to  remore  an  indictment  agtdnst  the  de-^ 

feadant  is  a  fendant  at  the  Old  fiailey.     It  was  an  indictment  for  cheating.     Tlte  applictf^ 

peiBon  of  tion  was  made,  on  the  ground  that  the  defendant  heing  a  gentleman  of  fortnner 

£»itiuie  and  ^^j J  character,  ought  not  to  be  tried  amongst  common  felons.     Bbt  the  courtT 

aad^Dot^o  ^^^^^^  ^^^  ^^9  saying — ^they  never  granted  a  cerHarttri  but  on  particular" 

be  tried      grounds;  and*the  defendant  being  a  man  of  character,  h  no  reason  ¥fhf  wcr 

with  com     should  indulge  him  in  this  case. 

men  male  (F)  To  THE  city  op  London. 

^^"r     .,  U  REr  V.  Williams.  T.  T.  1757.  K.  B.  TBurr.  386. 

liaTD^^thir     ^  showing  cause  against  quashing  a  certiarari  to  remove  from  the  seasionar 

city  of  LonO^^hc  ^^^Y  of  Liondon,  an  information  on  the  1  Jac.  1.  c.  22  relative  tofannerff.. 

don;  It  was  objected  that  it  did  not  lie.     But  the  court  over-ruled  the  exception.—- 

See  Com  Dig  Ceriiorariy  A;  Bac.  Ab.  Cerfiorariy  B. 
Am  to  re  2.  Dorrington  v.  Edwards.  M.  T.  1685.  K.  B.  Skin.  244. 

°|^7®  *  A  replevin,  by  plaint,  was  sued  in  the  sheriff's  court  of  London,  and  predgcar 

ortB^  the  ^^^^^  found  de  reiomo  habena  n',  4rc.  This  plaint,  after  being  removed^  ac- 
atteriflTs  cording  to  the  custom,  into  the  mayor's  court,  was  removed  by  certtorart  inttt 
eout;         this  court. 

(G)  To  THE  Counties  Palatine. 
Or  to  the  ZiNK  v.  Langton.  T.  T,  1781.  K.  B.  2  Dong.  749^. 

coDDties  pa  Jq  this  case,  a  rule  wad  obtained  to  show  cause  why  an  attachment  should 
^"^'^^^  not  issue  against  the  prothonotary  of  the  court  of  common  pleas  (or  the  couil^ 
iy  palatine  of  Lancaster,  for  not  obeying  a  writ  of  certiorarty  which  had  been 
directed  to  him,  to  remove  the  proceedings  in  this  cause  from  that  court  into 
this.  The  court  said — there  is  no  doubt  but  this  court  may,  under  particular 
circumstances,  as  in  a  case  which  calls  strongly  for  a  trial  at  bar,  grant  a  cerlo^ 
rari  to  remove  proceedings  from  the  county  palatinie.  Bat  such  a  writ  cadtiol 
be  sued  out  without  laying  a  ground  for  it. 

(H)  To  THE  Isle  of  Ely. 
Cross  v.  Ssiitb.  H.  T,  1701.  K.  R  1  Salk.  147;  S.  C.  2  Lord  Raym.  83^. 
^  A  writ  of  error  was  brought  in  B.  R.  on  a  judgment  in  the  court  of  the  Isle 

moTesT  of  Ely,  in  an  action  upon  the  case  for  words.  The  error  assigned  was,  that  a 
cause  from  certiorari  issued  out  of  C.  B«  to  remove  the  cause,  and  yet  they  proceeded  be- 
the  Isle  of  low  afterwards.  The  defendant  in  error  pleaded  a  grant  to  the  !Bishop  of  El^ 
^9  of  conusance  of  pleas,  and  showed  allowance  of  it  in  this  court;  (the  K«  B») 

[235  ]  21  E.  3  ;  and  that  the  cause  arose  within  the  jurisdiction;  and  that' they  re- 
turned this  matter  to  C.  B.,  upon  the  writ  of  ceWorcrrt,  and  so  the  court  below 
had  good  authority  to  proceed.  To  this  plea  there  was  a  demurrer.  It  was 
insisted  on  for  the  defendant  in  error,  that  no  certiorari  ought  to  he  to  tho 
court  of  Ely,  by  reason  of  the  ffanchise.  But,  per  Cur.  If  the  franchise  be 
Unere  ptacUa,  then  this  court  has  a  concurrent  jurisdiction,  and  the  deftndaot 
may  choose  whether  he  will  be  sued  there,  or  in  the  king's  superior  court;  for 
he  may  be  a  stranger  in  the  franchise,  and  not  able  to  find  bail  there,  and  it  may 
be  dangerous  to  be  tried  by  a  jury  of  strangers.  Besides,  as  the  statute  of  the 
27  H.  8.  says,  there  is  as  much  difierence  between  the  king's  ministry  of  jus- 
tice  in  the  superior  court  and  his  inferior  courts,  as  between  being  goremed  by 

*  So  after  a  special  verdict  upon  which  difficnit  poiota  of  law  arise,  the  record  may^  be 
removed  by  certiarari  into  the  K.  B.  to  be  there  argued  and  decided;  Bex  v.  HiggiBBV 
M^T.  1780;  K.  B.  2  Ld.  Rayin.  1674,  abridged  j»ff^  tit.  Murder. 


CERTIORAJU.— To  <7i*  Cvique  Pojh.  tBfi 

tb^  kiiig  in  person,  and  by  his  deputy;  therefore^  it  is  that  this  court  posesses 
vaperinfendency,  and,  to  prevent  oppression  may  award  a  certiorari  to  any  in- 
ferior court;  and  the  subject's  right  to  writs  of  ceiiiorari  appears  by  the  43  Eliz. 
c.  5.  and  21  Jac.  1.  c  23.  which  restrains  the  abuse  of  them. 

(1)  To  THE  Cinque  Ports. 
Rex  t.  CeRPOFATiON  of  Wiivchelseji.  E.  T.  1673.  K.  B.  2  Lev.  86.       Or  it  seema 

ikriiorari  was  directed  to  the  mayor,  jurats,  and  commonalty,  to  remove  or-  to  the 
den  made  by  them  against  proprietors  of  lands,  for  the  relief  of  the  corporation.  ^^'^^^^ 
They  returned,  that  time  out  of  mind,  kc  there  have  been  five  ancient  vills,   ^^* 
BeiUeeiy  Hastings,  Dover,  Sandwich,  NewRomney,  and  Hith,  called  the  Cinque 
Ports;  and  ihSL  time  out  of  mind,  Rye  and  Wincfaelsea  have  been  membeFs 
.  tkereoi     And  that  time  out  of  mind,  &c.  Brevia  Domini  Regisy  S^c.  non  cvmaU 
nee  ewrrtn  debetU  $en  comutverunt  save  only  in  matters  touching  the  person  of 
the  king,  felony,  or  appeals.     This  return  was  adjudged  insufficient;  for  the 
Court  of  K.  B.  is  to  see  that  the  subjects  be  not  injured  in  their  estates,  as 
well  as  in  their  persons.     Cro.  Eliz.  Brown^^s  case,  haheau  corpus  or  mandamua 
lies  thither.     And  by  these  orders  they  have  imposed  levies  upon  the  estates 
of  the  tenants,  andjif  snch  orders  be  not  examinable  here,  they  would  be  equal 
to  acts  of  pariiament;  and  in  (his  case  is  not  merely  civil  between  party  and 
party,  bat  between  corporation  and  party.     Also  the  return  here  was  not  post- 
live,  but  under  a  ctimgae,  by  way  efrecital  of  their  privileges.     Upon  this,  the 
Teiuni  was  qaashed,  but  no  fine  for  contempt,  because  they  submitted  to  make 
retumef  the  foct.     See  1  X.tll.  R.  R.  253;  Hawk.  P.  C.  27.  s.  24. 

(J)  To  THE  College  of  Physicians. 
Geosnwxlt  v.  BfJRWBLL.  T.  T.  1699.  K,  B.  1  Salk.   144;  S.  C.  1  Lord 

Raym.  213. 

The  censors  of  the  coUege  of  physicians  have  power  by  their  charter,  con-  Or  to  the 
4rmed  by  act  of  parliament,  to  fine,  &c.  for  mal-practice  in  physic — and  accor-  col]ef;e  of 
dingly  thej  condemned  Dr.  Groenwelt  for  administering  xtaalubreB  piUulaSy  ei  phjnicioiis. 
iMMa  meduamenUiy  and  fined  and  imprisoned  him.     And  the  question  bein^,  [  ^^  1 
iribether  error  or  certiorari  lay,  fyc,  it  was  held;  1st,  that  error  would  not  Ire 
tipon  the  judgment,  because  their  proceeding  is  not  according  to  the  course  of 
the  eoounon law,  but  without  indictment  or  K>rmal  judgment;  yet.  2dly,  that  a 
cerHarari  lies;  for  no  court  can  be  intended  exempt  from  the  superintendency 
<ff  (he  l^ing  in  his  court  of  B.  R.     It  is  a  consequence  of  every  inferior  juris- 
diction of  record,  that  their  proceedings  be  removeable  into  this  court,  to  in- 
vpect  the  record,  and  see  whether  they  keep  themselves  within  the  limits  of 
their  jarisdictk>n;  vide  Cro.  Jac.  489.     By  the  23  H.  8.  c.  6.  the  oommis- 
sionerB  of  sewers  are  to  certify  their  proceeding  into  Chancery,  and  the  13 
Elis.  directs,  that  the  commissioners  snail  not  be  compelled  to  make  any  cer- 
tificate.    Upon  this,  by  mistake,  they  brought  themselves  not  accountable  oa 
a  certiorari^  and  refused  to  obey  a  writ  of  that  description,  which  had  been  is- 
sued out  of  the  Court  of  K.  B.  and  were  afterwards  punished. 

(K)  To  Courts  Leet.  A  esrtiom 

1.  Rex  v.  Roufell,  T.  T.  1776.  K.  B.JCowp.  458.  SJltf  iiIS 

On  a  rule  to  show  cause  why  a  ctrliorari  should  not  issue  to  remove  a  pre-  gentment 
sentment  against  the  defendant  from  a  court-leet,  for  keeping  a  disorderly  from  a 
bouse,  the  Court  said — ^we  are  clear  that  a  certiorari  ought  to  go,  the  present-  coax t-Jeot. 
menl  cannot  he  traversed  at  the  leet,  but  the  proper  method  is  to  grant  a  certir 
orariy  that  it  may  be  traversed  here.     It  would  be  strange  to  say  the  defend-Bat  a  certi^ 
ant  AoM  haveno  opportunity  of  being  heard;  that  would  be  gmng  a  cmirt-  ^'^^'^^ 
leet  a  power  superior  to  that  of  any  other  jurisdiction  m  the  kingdom.     Kule  ^^  ^^ 

absolute.  proeeead 

2.  Rex  v.  Heaton.  M.  T.  1787.  K.  B.  2  T.  R.  184.  Li|a  oat  of 

The  defendant  had  been  amerced  at  the  court-leet  of  the  liberty  of  the  Savoy,  •  coart  loot 
the  amerciament  affeered,  and  afterwards  estreated  by  the  steward  into  the  '^^?««» 
court  of  the  duchy  chamber  of  Lancaster;  and  the  usual  wnt  of  levan  facias  et  ^^^.^^^ 
capias  having  issued  under  the  duchy  seal,  the  fine  was  m  consequence  paid  i,^  ^ooa 
by  the  defendant.    A  motion  being  made  for  a  <eriiorari  to  remove  the  record  ottrMted  i 


K-l  ^-£.n7*-j.-i-V^. —  T^  lum^  Cy.Ri  m  -  #. 


ft: 


^mtjr^j'm  t^A  i«e.  '.le  iae  la;*  ilj  ->>  »a  €tfr*<tf^t  uui  2aiii 

_  '^       Jl  ^^.  -S^-T^  ":^  -5  il  ?.  -T^e  =ri--u:aiL<*.  «e  -i  Lcci  Carai.  8S6j  a  C.  1 
g^^  Silk,  14^;  :  Sf:*i  T/.   :^  >!;:»i  -:  i.j. 

AW«-»'  Ptr-t  T.  fill--   ^.   JU  T.  : :    :.  K   B.  X  SL^v.  214. 

rr  ..i^  m  Ir*  Krrf*f  'jO  2 ,  ,-^  j.r^sf  r.  *.>•.  S-Ll"  j"*  R  !•■  i  t«  I.  tLxai,  q«  a  wrk  oT error  there 
'Ml  a  /.iz^L^^ii  Li  '.-^  <  "^  T  . :  _r  IT-.—  .  •  ^  \  tV-:.':  ^:i  in  J-i-;  Bpoaancbliga-< 
tK/^<  w  j*:r€»-»  ff.^  z»: V  ."  <^  .IT* '  -.**'  v.-^  -^ri^ioiai  i^i  arkfiovledge  himself 
to  lie  ti<4nkii  u«  ^AX.L  vl-^r^-.:'  4  L-  *  '  ^  pci'i  :  as^i  ui«?  d'^tcttdaot  craved  oyer 
of  the  cew2.'.:<c  wLi'm  i» :  >  c-^  t  .>'■ .«  ^  «n  aicefesr.  -5i3  dajs  after  notice  ;  and 
^acied  thai  b^  li^^d  C.-t  -i<.  *  '.  d  ^^^---^MrUriA  v^i:L2  3)  ^ts  after  notke. 
^AaaatJS rei b^r^  D^c-Ta  r  .• ' *  vt%jik  > •  d2j«.  cl  hoc  ^r#^  faod  im^mraivr 
fitr  p^*ut;n^  H  prrduf-^  T,^*-.  >jk«Zij<".  ^.  D^ieadaai  «!eKBrred  ;  and  the 
plaoiiiir joiB(r:d  in  den^  '^n*^ r.  a:^  j«^<rT^>-  r t  w^  gitesi  fcr  the  plaintifti  A  iDif>^ 
lion  wa»  fsiaik;  irir  a  ^^.-.'iirc.-i  :*>  lr>  snd.  wLich  vas  opposed,  because  here 
was  wAhinc  vsaric:^.  ar.d  ik*  cm.^u'.:  -a  c-  uld  be  alleged,  lor  the  errors  were 
rather  vsr\  tusaee.  aini  (h«^  r^'pL^sri  a  c»-<«Jd  nerer  he  menkded,  unless  they  re- 
turned aiK^her  rerTd,  vhirb  t«  rr:--  zilovable  in  anj  case  ;  he:ades,  diminution 
c0iiU  IK<  Le  alleged,  nor  a  -r'/ftr-'cW  granted,  after  in  wadlo  tstirraimm  pleaded. 
Bat, 

Per  Cur  A  ct  rtuirari  ir^v  be  granted  at  the  prayer  of  the  defendant  in 
error,  ad  h^frmTtrium  csn'/na  at  anj  tim'?,  a::d  isrhca  returned  it  will  appear  iii 
the  Mine  reccrd  or  cot, 

.'N^   To  Brmw!«. 

Or  w  B«r.        Rn  V-  Cowi^.  T.  T.  17.7f>.  K.  B.  2  Bmr.  a  >4  ;  S.  C.  2  Kenyon  519. 

widu  On  a  rule  to  show  csii.se  whr  a  sspcrudrct  she  uld  not  issue  to  a  cfrttorori 

directed  to  the  niajor,  and  co;prr2!icn  justices  of  Berwick,  to  remove  an  in- 
dictmcotf  the  question  wa.^,  VtlKthcr  this  Court  have  jurisdiction  over  Berwick, 
where  the  proceedings  are  not  ac^ordnt^  to  the  laws  of  England,  but  accord* 
ing  to  the  laws  of  Scotland.  The  C'^'Uit  s^d  :  ;here  is  no  doubt  as  to  the 
power  of  this  Court,  where  :hc  place  Ls  nsider  the  subjection  of  the  crown  of 
£ngIaDd.  There  is  no  insane e  of  a  doubt  ever  having  been  made  before 
the  present  case,  concerning  the  authority  of  this  Court  to  send  a  writ  of  cer- 
Hffrari  to  Berwick  ;  and  we  arc  all  clearly  of  opinion  that  the  Court  by  law 
has  such  a pov.er  ;  therefore,  the  rule  to  show  cause  why  a  supervec^a^  to  tho 
writ  of  cerltcrari  should  not  issue,  must  be  discharged. 

(O)  To  WiLc^. 
1 ,  Rex  Y.  Griffith.    E.  T.  1700.  K.  B.  :3  T.  R  658.  S,  P.  Rex  r.  Lewis 

E.  T.  1727.  K.  B.  1  Slra.  704. 

OrtftWalat     This  was  an  application  by  the  prosecutor  of  an  indictment,  for  a  misdc- 

m'm^^  n>«tu»or  for  a  cirtun-ari  to  remove  the  same  from  the  great  sessions  in  Wales. 

OMot,         ^^^  Court  doubtingly  granted  a  rule  to  show  cause,  which  was  afterwards 
made  absolute. 

r  238  ]  .       .       2.  AsoTf  H.  T.  1670.  K.  B.  I  Vent.  93. 

Aftorroaiif     -A.  ciriu>rari  was  prayed  to  remove  an  indictment  of  manslaughter  out  of 
lisf ht«r;     Wulcs,  which  the  Court  at  first  hesitated  to  concede,  but  afters  ards  granted. 
S.  Rex  V.  Monnis.  T.  T  1670.  K.  B.  1  Mod.  Rep.64.68  :  S.  C.  1  Vent.  14G  ; 
Ormardsr.  S.  C.  2  Keb.  63 1 .  685.  724.  797 . 

An  uidictmcnt  against  one  Morris,  in  Denbighshire,  for  murder,  was  re- 
h   I  '5*^  ni'^vcd  into  this  court  by  catiorari. 

tlis  MstEa     ^         .  'i'.  ^^^  ^'  I*ARRv.  M.  T.  1758.  K.  B.  2  Kenyon.  370. 
f tiib  eoon   .    ^^  ^^  indictment  at  the  assizes  for  the  county  of  Carnarvon  for  a  felony, 
ly/Qii  an   in  buying  a  small  quantity  of  corn,  which  had  been  taken  from  engrossers, 
^iSVJii     5."^*"^'"  ^*'«y  «wore  tiiey  did  not  know  it  was  feloniously  token.     On  motion 
woJwno?         ^  certun-an  to  remove  this  indictment,  upon  suggestion,  by  affidavits  that 

h«  doat  ia     .  ^.P']*  »*»*  coonty  in  which  the  fact  was  cQinrnitted;  Hex  v.  Alhos,  S  Mod.  Rep.  186, 
Wttl^»i         ««»ndged  pott,  tit.  Habeas  Corpus. 


CERTIORARI  .—.is  to  Ike  ProseaUor.  *J85 

t)ioy  could  not  havB  impartial  justice  upon  a  trial  there  ;  and,  that  it  might  be 
tried' in  the  next  English  county,  the  Court  granted  a  rule  to  show  cause. 
5.  Lewis  v.  Jones.  E.  T.  1704.  K.  B.  6  Mod.  Rep.  138. 
On  a  writ  of  error  on  a  judgment  in  Wales,  the  pladta  were,  &c.  at  a  great 
session  of  our  lord  the  kin^,  Sfc.  hoiden  before  A.  and  R.  justices  of  our  lady  So  it  lies  al 
the  queen,  &c.     This  was  hoiden  a  variance.     But  it  was  doubted^  whether  though  th« 
if  they  would  amend  below,  a  certiorari  ad  iiiformandim  consdent  ought  not  *o  iJI^enbefor* 
go.     But  it  appearing  that  a  former  writ  of  error  had  been  brought,  and  a  cer*  amended. 
iiora^i  and  an  amendment  of  such  faults  as  had  been  then  discovered,  and 
that  this  was  the  second  writ  and  faults,  still  they  said  they  would  consider 
well  of  it  before  they  would  send  any  more  certiorar%*s  ;  for  when  would  there 
be  an  end  at  this  rate.     The  Court,  afl^r  taking  time  to  consider,  granted  the 
writ. 


V.  FOR  WHOM  IT  LIES. 
(A)    As  TO  THE  CROWN   AND  PROSECUTOR.     See  Div.  po^t  VIII.     Efiect  of 

statutes  restraining  the  courts  from  granting  a  certiorari* 
J.  Rex  v.  Clace.  T.  T.  1769.  K.  B.  4  Burr,  2458.  S.  P.  Rex  v.  Eaton.  M. 
T.  1787.  K.  B.  2  T.  R.  89.  S.  P.  Rex  v.  Stannard.  H.  T.  1791.  K. 
B,  4  T.  R.  1«1.  S.  p.  Lampriere's  case.  H.  T.  1669.  K.  B.  1  Mod. 
41  •  S.  C.  1  Vent.  68.  S*  P.  Rex  v.  the  inhabitants  op  Bodenham. 
T.  T.  1774.  K.  B.  Cowp.  78.  4  certioni 

On  motion  for  a  certiorari  to  remove  some  orders  of  justices,  made  for  the  V  "j^  ©"  ab 
relief  of  glass-makes,  from  an  overcharge  upon  them  by  the  oliicers  of  excise,  golate  right 
it  was  hoJden,  that  the  king  had  a  right,  in  every  case  where  the  crown  is  con-  by  the 
cerned,  to  demand  a  certiorarij  unless  that  right  be  restrained  by  statute.         kmg.t 
2.  Rexv.  Clarke.  T.  T.  1769.  K.  B.  4.Burr.  2460.  S.  P.  Anon.  M,  T.  1737    [  ^^  T 

K.  B.  Ca.  Temp.  Hard.  165.  The  proae 

The  Court,  in  commenting  on  the  writ  of  certiorari^  said,  the  true  distinc-  V^l^  j^  ^ 
lion  is,  that  where  the  prosecutor  moves  for  it,  it  goes  of  course  ;  but  the  de*  certiorari 
fendant  must  show  a  special  ground'.  as  ofconrpe. 

3.  Rex  v.  Thomas.  M.  T.  1815.  K,  B.  4  M.  &  S.  442. 
Hie  Attorney-Oeneral  moved  for  and  obtained  a  rule  nin  for  a  ceiiiorany  Conse 
to  be  directed  to  the  justice  of  oyer  and  terminer,  and  gaol  delivery,  &c.  of  <^tt©ntly  the 
the  city  of  Rochester,  to  remove  an  indictment  for  murder,  &c.  mto  this  ^*^°'^ ** *5* 
court ;  and  also  for  a  habeas  corpus  to  remove  the  accused.     The  charter  of  [JJ**  Attor 
the  city  was  relied  on  by  the  opposite  counsel,  which  directed  all  murders,  ^^j  Gene 
felonies,  &c.  under  certain  circumstances,  to  be  inquired  of  by  the  justices  of  ral  will 
the  said  city.     So  that-all  writs  be  directed  to  the  ministers  of  the  mayor  (one  grant  a  cer 
of  the  quorum  of  justices,)  and  by  them  executed,  without  any  writ  to  the  tiorari  as  of 
sherifiT  of  Kent,  with  a  non  iniromittant  as  to  the  keepers  of  the  peace,  &c.  in  ^^^'^^J^ 
Kent.     But  Lord  Ellenborough^  C  J.  said  :  I  have  been  inquiring  of  the  of-  ^gcord  of 
ficer,  if  the  practice  is  as  I  supposed  it  to  be,  and  find  that  the  Attorney-Gen-  an  indict 
eral  has  not  the  power,  of  himself,  to  issue  a  cerilorari^  but  must  make  appli-  ment  for 
cation  to  this  court ;  but  upon  such  his  applicacion  being  indorsed,  it  is  a  mat-  murder 
ter  of  course  with  the  Court  to  grant  the  certiorari.     We  think  that  the  At-^j*""**  ** 
tomey-Goneral  is,  therefore,  entitled  to  the  ccr/toron,  and  as  a  consequence  f^,*  t^roliy 
to  the  habeas  corpus.     See  38  Geo^  3.  c.  52.  8.  3;  5  Geo.  2-  c.  37;  5   T.  U.  of  Roches 
478;  and  eases  in  notes  4.  M'  S^  8.  444.  ter. 

(B)   As  TO  THE  DEFENDANT. 

1.  Rm  V.  Eaton.  M.  T.  1787.  K.  B.  2  T.  R.  89.  S.  P.  Re5  v.  Sfannard.  A  defend 

H.  T.  1791.  K.  B.  4.  T.  R.  161.  »»».  »  °°^ 

Per  Cur.  The  king  has  a  right  to  remove  proceedings  by  certiorari  of  course;  ^"certiorari 
but  where  a  defendant  makes  an  application  of  this  sort,  he  must  always  l<^y  as  ofcourse. 
a  ground  for  it  before  the  Court ;  and  this  rule,  as  to  deibndont,  has  obtained 
since  the  time  of  Car.  S. 

j  Therefore  when  it  la  applied  for  by  the  Attorney-General,  or  other  officer  of  the  crown, 
either  as  a  proaecntor  or  when  he  takes  np  the  defence  of  the  party  indicted,  on  accoant 
of  his  being  an  officer  of  the  crown,  or  for  some  other  reason,  it  mnst  iaane  as  a  matter  of 
course,  and  the  Coart  has  no  discretion  as  to  conceding  or  refusing  it;  see  4  Barr.  2458;  1 
VMt.  308;  Hand.  Prac  87. 


%«6  CERTIORARI.— F^pr  teh4)m  it  lies, 

[  240]   2.  Anon^  E.  T.  1702.  K.  B.  11  Mod.  Rep.  31.  S.  P.  Rex  v.  Bestlaitii. 
Botamst  H.  T.  1745.  K.  B.  n  Stra.  1202.  S.  P.  Garland  v.  Barton.  M.  T* 

^w  f peci  1 737 .  K.  B.  And  27. 

caoio.         ipjjg  court  will  not  incline  to  grant  a  certiorari  to  the  justices  of  peace  when 
a  person  is  convicted^  but  the  justices,  ought  to  give  judgment ;  for  a  certiorari 
to  justices  is  rather  to  aid  them  when  a  man  would  avoid  their  jurisdiction, 
and  so  to  bring  him  into  this  court,  which  has  a  more  extensive  power  to 
punish  him. 
U  1      tha       ^'  ^^^  ^*  ^^*  Duchess  of  Kingston.  E.  T*  1774.  K.  B.  Cowp.  283. 
proaecntor       ^^  ^^  moved,on  the  part  of  the  defendant,  for  a  ceWtorort,  to  be  directed  to 
consents,     ^^^  justices  of  oyer  and  terminer  at  Hicks's  Hall,  to  remove  into  this  court  an 
indictment  found  against  her,  at  the  sessions  their,  for  bigamj.     The  court 
said  that  the  motion  was  irregular  ;  for  a  defendant  has  no  right  to  remove  on 
indictment,  for  felony,  from  Hicks's  Hall,  without  the  consent  of  the  prose- 
cutor. 

4..GARLAND,  qui  tew,  V.  Barton.  M.  T    1737,  K.  B.  And.  27.  174.  291 ;  S. 
As  that  the  C,  2  Stra.  1 103. 

Court  be  A  certiorari  was  prayed  to  remove  an  information,  before  justices,  against  a 
"**rLl^*ti*  person  for  nonH*esidence,  because  the  justices  had  no  power  over  the  matter 
^jM^on  ^  ciigpute.  The  Court  said  :  that  this  was  a  good  reason  for  granting  tho 
i*m,^a^.         present  certicfrarij  the  justices  having  no  jurisdiction. 

6,  Rex.  v.  Hunt  and  others.  H.  T.  1820.  K.  B.  2  Chit.  Rep.  130;  S.  C. 

2  B.  &  A.  444. 
Bat  a  eerti  A  rule  rdn  had  been  obtained,  by  one  of  several  defendants,  for  a  certiorari 
oiari  will  to  remove  an  indictment  against  them  for  a  misdemeanor.  It  did  not  at  that 
■^^  ^  ^^®  appear,  upon  affidavit*  that  the  other  defendants,  who  were  not  present, 
^**^^  '^  had  assented  to  the  application  ;  in  consequence  of  which,  when  cause  was 
indictment  ^^^  shown  against  it  on  that  ground,  the  Court  said  :  that  they  must  require 
against  se  some  evidence  that  all  the  defendants  were  bona  fide  consenting  to  the  appli- 
veral  defen  cation,  and  reallymeant  to  be  bound  by  such  rules  as  they  might  think  proper 
daats  charg  to  pronounce.  The  defect  was  afterwards  supplied  by  the  production  of  affi* 
^'^^^i  davits  showing  the  consent  of  all  parties,  when  the  court  allowed  the  certiorari 
or'nnlMs''  ^^  issue  ;  observing,  how  essential  it  was  to  require  such  affidavits  ;  and  that 
they  all  con  ^®  consent  of  counsel,  unsupported  by  such  depositions,  would  not  have  suf^ 
cur  in  the  ficed. 
application  ' 

1241  1  VI.  OF  THE  APPLICATION  FOR;  WHEN  TO  BE  MADE;  AND 
Th?«PjpJ'  THE  MODE  OF  APPLYING  FOR.     * 

--!!?~!i'.*  (A)  As   TO  THE  TIME  WHEN  APPLICATION  SHOULD  BE  MADE 

ceruoranto  ^    '  /-  \  f  i 

remove  a  {a)  In  general. 

conviction       L  By  the  13  Geo.  2.  c.  18.  it  is  enacted,  that  no  certiorari  shall  be  granted 

must  be      to  remove  any  conviction,  judgment,  order,  or  other  proceedings,  before  any 

made  with  justice  of  the  peace,  or  the  general  quarter  sessions,  unless  it  be  applied  for 

^  "'^.         within  six  calendar  months  after  such  proceedings  had  or  made. 

"""*""•  2.  In  re  Kaye.  E.  T.  1822.  K.  B.  1  D.  &  R  436. 

Bat  where       The  Court  being  here  called  upon  to  decide,  whether  the  six  months  limited 

a  convie      f^f  bringing  a  certiorari  was  to  be  computed  from  the  time  a  conviction  was 

med  b  *Se  *^'™®^  ^7  the"sessions,  or  from  the  time  of  the  conviction  by  the  justices  be- 

g^ggjQQg       low,  held,  that  the  time  was  to  be  reckoned  from  the  period  when  the  order  of 

the  defend  sessions  was  made. 

ant  may       have  a  certiorari  at  any  time  within  six  months  from  each  affirmance; 

And  if  it  a  ^'  *^"  ^*  BouGHEY.  B.  T.  1791.  K.  B.  4  T.  R.  281.  S.  P.  Rex  v.  thb^Jus- 

VMT  that*^  ^'^^  ^'  Sussex,  1  M.  &  S.  630. 

more  than       "^^  Court,  in  this  case,  said:  if  it  apppear  that  more  than  six  months  have 

six  months  elapsed  between  the  date  of  a  conviction  before  justices  of  the  peace  and  the 

have  elaps  tune  of  applying  for  a  certiorari^  contrary  to  the  13  Greo.  2.  c.  18.  s.  6.  they 

•II  k!^"*  would  set  aside  the  writ. 
qusM.  4   Rbx  v.  the  Justices  op  Sussex.  T.  T.  1813.  K.  B.  1  M.  &  S.  630. 

A  certio'ra       -^  ^^  *>^  ^&d  been  obtained  for  a  certiorari  to  remove  an  order  of  sessions 
n  will  not  confirming  an  order  of  removal  by  two  justices.     It  appeared  from  affidavitp^ 


or 


CERTIORAIU  .^6f  ike  ^licaticmfef.  t€^ 

that  the  appeal  to  the  sessions  had  been  heard  and  determined,  subject  to  the  b«  granted 
ofHiiion  of  this  court,  on  a  case  to  be  stated ;  that  such  case  was  afterwards  ^^  bring  ap 
prepared,  and  settled  by  the  justices  at  sessions.     Cause  was  shown  against  ^^  ®'^^  ^ 
the  rule  being  made  absolute,  on  the  ground  that  the  tertiorari  to  remove  the  J^™,-^ 
above  order  had  not  been  applied  for  within  six  calendar  months  after  such  months 
order  made,  nor  six  days'  notice  thereof,  in  writing,  given  to^  the  justices,  from  order 
according  to  the  13  Geo.  S.  c.  18.  s.  5.     It  was,  however,  urged  that  the  made  by 
statute  did  not  apply  to  this  case;  that  the  reason  of  the  provision  requiring  the  ^^  "^ 
ax  days  was  given  in  the   act,  viz.  to  the  end  that  the  justices  might  show  "?^*  ^' 
cause,  if  they  should  think  fit,  against  the  granting  such  c^rHarari;  but  that,  ^ays^  no 
after  the  justices  themselves  had  settled  the  case,  and  thereby  expressed  their  tioe,  not 
dewe  to  have  it  brought  up,  the  reason  did  not  apply,  because  it  could  not  be  withstand 
presumed  that  they  would  now  think  fit  to  oppose  the  certiorari.  ingtheordet 

Ijord  EAknherough  discharged  the  rule,  observing:  admitting  that  the  ma-^^. '"'^^^ 
gistrates  may  have  wished,  at  the  time  when  they  settled  the  case,  to  have  it  S,'^j,|^a 
brought  up,  still  there  may  be  reasons  why  they  might  think  fit  to  show  cause;    r  ^^  -i 
and  unless  it  can  be  shown  that  it  would  serve  no  possible  end  to  give  them^f  ^i^e     ^ 
sLx  days'  notice,  we  cannot  presume. — Rule  dischaged.     See  5  T.  R.  S79.  Court  of  K. 
281.  n;  1  East.  298.  ^  B.  on  a 

5  Rex  v.  the  Justices  op  Sussex.  T.  T.  1813.  K.  B.  1  M.  &  S.  734.       <»«»*»  !>• 
The  question  which  arose  in  this  case  was,  whether  a  ceriiarari  to  remove  **l*^' 
an  order  of  sesions,  confirming  an  order  of  removal,  subject  to  a  case  to  be  ^„  ^^^ 
stated,  must  be  applied  for  within  six  calendar  months  after  making  the  order  wards  stat 
of  sessions,  or  within  sLx  months  after  settling  the  case.  ed  and  set 

Lard  Ullenbofvugh  said:  the  statute  is  framed  in  express  terms;  that  the  tied  by  the 
cerftorart  shall  be  applied  for  within  six  calendar  months  after  order  made;i"*'5***^ 
and  a  strict  adherence  to  such  practice  will  be  beneficial,  as  it  will  ^^Q^^^xhesis' 
accelerate  the  settling  of  cases  intended  to  be  brought  up  for  our  revision.      montbi  ma 
6  Rex  t.  BEaKLEv.  £.  T.  1754.  K.  B.  Sayer.  1'23;  S.  C.  1  Kenyon.  80.    ftrnn  the 
Upon  a  rule  to  show  cause  why  a  certiorari  should  not  issue  to  remove  an  time  of  m* 
order  made  by  the  defendants,  two  justices  of  the  peace  it  appeared  that  the  king  the  or 
order  was  to  empower  one  T.,  a  glass  bottle-maker,  to  deduct  out  of  ^^"^®  fr^**^J** 
duties,  a  sum  of  money  sufficient  to  reimburse  himself  another  sum  of  money,  ^ji,^  ^^ 
which  was  adjudged  by  the  defendents  to  be  an  overcharge  in  former  duties  ease, 
charged  upon  him;  and  that  order  having  been  made  above  six  months,  the  The  time  li 
question  was,  whether  13  Geo.  2.  c.  18.  limiting'thc  application  to  six  months,  mited  for 
applies  to  the  king.     And  the   Court  were  of  opinion,  that  it  did  not  extend  ^btainm|  a 
to  the  crown.     The   object  of  the   legislature  being  professedly  to  prevent  jpj*^* 
vexatious  delays,  and  the  words  of  the  statute  being,  that  the  party  intending  Iiq^oy^^ 
to  sue  forth  a  certiorari  shall  give  notice  to  the  justice,  £cc.,  clearly  shows  itapp^y  to 
is  inapplicable  to  the  crown;  for  the  word  party  in  a  statute  does  not  compre- the  crowa^ 
hend  the  king. 

(6)  Before  issue  joined. 
The  application  for  a  certiorari  should  be  made  before  issue  joined;  Hawk. 
'  P.  C.  c.  27.  s.  30;  4  Bla.  Com.  321 ;  Bum,  J.  certiorari  1. 

(c)  Mer  verdict, 

A  certiorari  wfll  not  be  granted  after  verdict  in  the  absence  of  special 
cause;  see  7  T.  R.  372;  1  Salk.  149;  Garth.  6;  13  East.  411;  6  Mod.  17; 
17;  Hawk.  P.  C.  c.  27.  s.  31 ;  Bac.  Ab.  certiorari  A.;  Williams,  J.  ccWtorori 
2.  But  when  there  has  been  a  special  verdict,  even  at  the  Old  Bailey,  it  may 
be  removed  in  order  to  be'  argued  and  more  solemnly  decided  in  a  superior 
court;  Hawk.  P.  C.  c.  27.  s.  31 ;  2  Lord  Ray m.  1574.  [  243  }. 

(d)  Jifler  conviction.  A  certiora 
1.  Rex  v.  the  Inhabitants  of  the  county  of  Oxford.   E-T.   1811.   K.  B.  ri  will  not 

13  East.  411.  begrwited 

I.  A  certiorari  was  applied  for  to  remove  an  indictment  for  a  misdemeanor,  Jj^'^?]^* 
and  proceedings  thereon,  at  the  assizes,  after  conviction,  aud  before  judgment,  jj^^^j^  f^^ 
for  the  purpose  of  moving  for  a  new  trial,  on  the  judge's  report  of  the  evidence,  ^n  inferior 
upon  the  ground  of  the  verdict  being  against  evidence,  and  the  judge's  direc-juriidictioii 


left  ClLRTlORARL—q  the  application  fori 

after eonvtctioa.  Tflc  court,  however,  refused  it;  Lord  Ellenborough,  C.  J.  obsirving' :^I 
tion,  in  or  ^quIJ  not  have  the  motion  for  a  moment  entertained,  that  we  have  the  power 
^IZ,^^*  of  enienng  into  the  merits  of  verdicts,  and  granting  new  trials  in  proceedings 

before  mferior  jurisdictions. 

See  Carth.  6;  Dal   25,  pi.  7;  7  Mod.  84;  Hoh^s  Rep.  184;  Salk.  650;   1 

Lev.  1 13.  393  499;  7  Vin.  Abr.  24.  25;  Fort.  198,  Sajer.  202;  I  Doug.  3aO; 

1  T.  R.  453. 
Especially        ^^  Rg^  v  Gwvnxe.   H.  T.    1759.  2  I?urr.  740;  S   C.  2  Kenyon.  440. 
Commit  Three  judges  on  this  indictment  granted  a  procedendo  at  the  instance  of 

tiof  of  the  ^bc  defendant,  to  the  quarter  sessions  of  Hrecon,  on  an  indictment  for  an  a^^ 
offenee  hassault,  because  the  cerHorari  had  not. issued  till  after  the  defendants  had  confeB- 
beeneoo  sed  the  assault  below,  though  the  conviction  was  after  a  trial;  and  though 
lasted.        several  of  the  justices  were  said  to  be  near  relations  of  the  defendant. 

3.  Rex  v.  Nichols.  M.  T-   1703.  K.  B.    6  Mod.  Rep.  62.  n;  S.  C.  2  Stra. 

1227.     S.  P.  Rex  v.  Porter.  M.  T.  1703.  K.  B.   1  Salk.  149;  S.  C.  O 

.  Lord  Raym.  937. 

caseof a        '^^  defendant  bein^  convicted  for  a  conspiracy,  removed  the  same  in  to 

conspiracy.  ^^^  court  by. a  cei^tioran.     But  the  court,  after  granting  a  rule  to  show  causo 

why  the  certiorari  should  not  be  quashed,  made  the  rule  absolute. 
punUtoeSi'*-  *^"  ^-  NicoLs.  M.  T.  1742.  K.  B.  13  East.  412.  n;  S.  C.  2  Stra.  1227. 
lacarred  be     ^^^  ^^^'     -^  certiorari  will  not  lie  to  to  the  sessions  to  remove  a  convic- 
certaio;      tion  for  a  misdemeanour,  before  judgment,;  for  the  fine  being  uncertain^  the 
Or  the  con  ^^^^  cannot  tell  how  to  assess  it,  otherwise  where  the  punishment  is  certain, 
viction  be         ^-  ^^*  ^-  ^HE  Lnhabitants  of  Seton.  T.T.  1797.  K.  B.  7  T.R.  373 
only  before     1*he  defendants  were  indicted  for  not  repairing  a  road^  aAer  verdict  and 
a  magis       judgment  at  the  sessions.     A  certiorari  was  served  tOiremove  the  record  into 
^f*oA/i       ^^^  court.     On  motion  to  quash  it,  the  court  said:  in  the  case  of  summary  pro- 
A"  ^    i  *^®®^^°S^  before  magistrates,  as  convictions,  ^c.  they  may  be  removed  bv  ccr- 
fondanrcoo'*^''^' ^^^'^J"^™®'*^*  because  they  can  only  be  removed  by  certiorari;  but 
vieted  on    where  judgment  has  been  given  on  an  indictment,  the  record  must  be  remored 
iadictnient  hy  writ  of  error. — Rule  absolute. 

befdreaa  6.  Rex  v.  Jackson.    H.T.    1795.    K.B.   6  T.  R.    145. 

inferior  ja  After  the  defendant  had  been  convicted  at  the  sessions,  upon  an  indict- 
nsdicuoa  m^ut  fy^  extortion,  and  before  judgment,  it  was  removed  by  cer'iorari,  when  the 
objeoi  to  er  ^^  ^^^  obtained  to  show  cause  why  the  judgment  should  not  be  arrested. 
ion  in  the  h^t  the  court  said :  that  the  removal  of  proceedings  in  this  stage  from  inferior 
record,  be  jurisdictions,  ought  to  be  discharged.  That  in  cases  where  the  punishment  is 
■honldbring  discretionary,  and  this  court  should  be  of  opinion,  after  hearing  the  case  argued, 
jWment  '^®*  the  judgment  ought  to  be  arrested,  a  pi-ocedsndo  must  be  awarded,  and  the 
and  not  roP^^^'^  ®®"*  ^*^^  again  to  the  inferior  jurisdiction  to  receive  judgment.  And 
move  the  ^^^7  thought  they  ought  to  adopt  the  same  mode  in  this  instance;  and  that  the 
record  bjr  defendant  might  bring  a  writ  of  error  after  judgment,  if  the  record  were  erro- 
certioran     neous. — Procedendo  awarded. 

convkTtron    o  f^)  ^J^^^  J'^^g^crd, 

tind  jadff     ^*^  ^'  '^"'^  Ixhabitants  of  Penegoes  and  Machyxlleth.     M.  T.   1822. 

ment  K-  B.  1  B.  &  L.  144;  S,  C.  2  D  &  R.  209   .S.  P.  Rex  v.  the  Inhabi- 

tbe  Court  '"'^^"  ^^  Setox,   T.T.    1797.    K.  B.  7  T.  R.  S7S. 

will  not**         *^**®  defendant  had  been  convicted  and  received  judgment  at  the  sessions  for 

grant  a  cer  ^'*®  non-repair  of  a  bridge.     A  motion  was  now  made  for  a  cerlioi^arly  to  remove 

tiorari  after  the  indictment  into  this  court  for  the  purpose  of  having  it  quashed  for  several 

conviction   errors  on  the  record. 

SSit^ff  thii  r  ^^^  ^^^'  ^^^  "'"^^  ^^^"^®  ^^®  ''"^^-     The  defendants  ought  to  have  applied 

■e«ioitfv     "*■'  ®  cer/iorari  before  the  trial,  and  it  ought  not  to  issue  in  this  last  stage  of  the 

proceedings.     The  regular  and  ordinary  course  is  to  bring  a  writ  of  error, — 

See  1  Salk.  150;  S.  Cf.  6  Mod.  61;  S.  C.  2  Lord  Raym.  971;  S.  C.  3  Salk. 

A  certiora   ''^^i  ^3  East,  41 1  and  412.  n.  a. 

ri  does  not  ( f)  Before  cppccl, 

lie  to  re  *"        '^        ^  r« i-  _         _-j-i    _ 


move  an  or 


Reg.  Gen.  E.  T.    1702.    K.  B-   7  Mod.  Rep.  10;  S.  C.  1  Salk.  147. 
it  IS  ordered  that  no  order  of  justices,  whereof  an  an  appeal  lies,  be  brouglit 


CERTIORARI.— A  lokal  lime  to  be  ma^e.  169' 

hkhet  by  eerHarari,  until  after  an  appeal;  and  if  any  be,  that  it  be  sent  back  by  ^^^  of  josti 
praeendoj  for  the  original  order  is  not  brought  up,  but  the  tenor  of  it,  as  appears  ^^  ^°**!  ®^ 
by  Che  wety  words  of  the  return.  ^      ^>  ^        rv        o7a    Jii"*' 

{g\  Pending  an  appeal.  in/Swex 

&BX  V,  Sparrow.  M.  T.  1788.  K.  B.   Cited  no-e  2  T.  R.  196.  S.  P.  the  Bo-pired. 
RO0OH  OP  Warwick  case,  M.  T.  1736.  K.  B.  2  Stra.  991  L  ^^^  J 

One  Aidred  having  been  committed  by  the  justices  as  a  vagrant,  appealed  Pending  an 
to  the  seasioiis  against  the  eonunitment,  and  pending  such  appeal;  an  applica- '^PP®'*^  f^ 
Itoo  was  made  for  a  certkran^  the  court   said — ^the   cerivoram  can  not  issue ;  |J*  ^^'JJ°* 
the  magistrate  having  committed  to  the  sessions,  and  the  vagrant  having  ap-  ^ui  n^i 
]pealed}  both  parties  have  thereby  agreed  that  there  shall  be  an  appeal  to  the  grant  a  cer 
tesaMina*  the  certiorari  therefore  cannot  be  obtained  until  the  sessions  have  tiorari. 
determined  the  case. 

(h)  J9fteT  cor^e$9%on  by  proseculor. 
Rex  v.  Gwtmnb.  H.  T.  l7o9.  K.  B.  2  Burr.  752.  After  the 

ITie  coart  granted  a  procedendo^  at  the  instance  of  the  defendant,  to  the  h^g^JJ^^f  * 
sessions  on  cui  indictment  for  an  assault,  because  the  ceriioraA  had  not  issued  ed^theln*** 
till  alter  the  defendant  had  confessed  the  assault  in  the  court  below.      '  dictment 

(B)  As   TO   THE    MODE   OF    APPLVlMO  FOR.  the  proaecn 

(a)   (Jf  ike  notice.  tor  cannot 

1.    When  esseniial,  removo  the 

1.  Rex  V.  Battams!  H.  T,  1801   K.  B,  1  East.  298.  •""'®' 

A  writ  of  ceriiotaA  to  remove  an  indictment  from  the  session  was  sued  out  [^  ^  „„ 
by  the  prosecutor  without  giving  the  six  days  previous  notice  required  by  th^  cessary  on 
ttatute  13  Geo.  S.   c.  18.    s.  5.  in  the  case  of  removing  ^'  convictions,  judg-the  remo 
^      tnents,  orders^and  oth^r  proceedings;"  which  writ  was  afterwards  handed  up  val  of  an  in 
to  the  chairman,  and  was  seen  by  him,  and  the  other  magistrates  on  the  bench.  ^^^^^"'^^ 
No  return  was  made^  however,  to  the  writ,  nor  any  notice  taken  of  it  by  ^^^^iji^^^^*®* 
court.     Upon  these  facts  coming  before  the  court,  it  was^urged  and  insisted,   -^^  ^-^ 
that  the  writ  of  certiorari  had  issued  irregularly,  none  of  the  magistrates  to  days  prevt 
whom  it  was  directed,  having  had  six  days'  notice  of  the  issuing  of  it  pursuant  oas  notice  - 
to  the   13  Geo.  2.  c-  18;  and  that  even  supposing  the  writ  properly  issued,  it  m  required 
was  not.regulariy  delivered  to  the  justices  so  as  to  bind  them.     Lord  Kenyon,  *°  «onie  in 
C.  J.  here  observed,  that  if  the  certiorari  were  producc^d  in  court,  and  came  to  Jh^^^^j^G^a 
their  knowledge,  it  would  not  admit  of  an  argument,  whether  or  not  it  should ,.,  is.  0.  6, 
be  obeyed.     Here  it  was  sworn  that  the  writ  was  handed  up  to  the  bench,  and  since  that 
feeen  by  several  of  the  magistrates,  which  is  sufficient  notice;  and  the  court  statute  ap 
afterwards  stating  themselves  to  be  of  opinion,  that  if  the  writ  had  improperly  plies- only 
issued,  there  should  have  been  an  application  to  quash  it;  but  that  it  should  not  ^^  1^")^^ 
appear  ttiat  there  was  a  writ  of  the  king's  in  force,  which  was  disobeyed,  said  -^^ 
^^e  act  of  the  13  Greo.  2.  c.  18.  does  not  relate  to  indiciments^  but  merely  to 
finnunary  proceedings  before  magistrates.     The  words  are  '^  convictions,  or-   ^  ^46  ] 
ders,  and  other  proceedings,^^     The  latter  must  mean  other  summary  proceed- 
ings like  those  before  enumerated,  and  to  such  only  it  appears,  on  the  perusal 
of  the  act,  that  other  provisions  of  it  apply.     And  even  in  the  cases  o{  ^^  con-* 
victioDs,  judgments,  and  orders,"  it  has  not  been  considered  necessary  to  give 
such  notice  under  the  statute,  where  the  certiorari  was  applied  for  at  the  in-* 
stance  of  the  prosecutor;  for  where  the  certiorari  has  even  been  taken  away  by 
the  express  words  of  an  act  of  parliament,  if  the  object  of  the  act  have  appear- 
ed to  be  (as   in  this  instance)  vexation  and  onneeessary  delay,  the  court  has 
decided  that  it  only  meant  to  deprive  the  defendants  of  the  writ,  and  not  to 
take  it  away  froiii  the  prosecutors.     See  4  T.  R,  161 ;  5  id.  279.  626;  6  id. 
194;  2  Hawk.  Ch.  27.  s.  27;  4  Burr.  2456;  Cowp.  78;  2  Stra.  1194.  1209; 
SRep.  7;  1  Vint.  60;  I  Rol.  \br.  395;  1  Salk.  148.  150;  2  Lord  Raym.838; 
1305;  Cro.  Eliz.  915;  Yelv.  32;  1  Keb.  93:  5  &  6  W.  &  M.  c.  1 1. 
2.  Lbtino  v.  Calverly.   M.  T.  1701.  K.  B.  I  Lord  Ravm.  696;  S.  C.   12 

Mod.  561, 

On  a  writ  of  error  from  the  C.  B.  the  error  assigned  was,  for  want  of  an 
original;  and  on  a  certiorari  sued  out  the  return  was,  thaC  no  original;  &c.     On 

Vol.  V.  22 


jTO  CERTORARI.—  QT  ^he  Afpltcaiwnfor 

A«d  if  the-  which  the  defendant  in  error  snggcsled,  that  there  was  an  original  of  anetfieir 
want  of  an  term;  and  on  a  ceriioran  sued  out  by  him,  an  original  was  returned,  and  an  eiB-^ 
original  be  ^^^^  thereof  on  the  roll  And  it  was  moved  by  the  plaintif!  in  nrov^ 
assigned  for  ^^^^  ^^.^  ^^^  irregular,  because  the  defendant  should  have  given  notice  kn 
onTcertio  writing  to  the  plaintiff's  attorney,  before  he  sued^out  the  certioari;  that  tho 
rari,  a  re  practice  was  so;  and  that  in  the  cose  Nay  den  v.  Winterbottenr,  Michaelmas, 
turnismade  iQ  W.  3.  such  a  rule  had  been  granted.  Holt,  C.  J.  said — that  it  could  be  no 
[  247  "I  prejudice  in  the  writ  of  error;  to  which  it  was  answered  by  the  plainUft  in  er— 
that  there  is  ^Qy9g  counsel,  that  the  writ  of  error  was  brought  fur  this  reason,  and  therelbrv 

th  °d$end  ^^  ^^8^^  ^^  ^^^®  ^  ^^^^'  ^^^^^  ^^  ^^"^^  '^^^  ^^  ^^^  judgment  should  be  aP- 
ant  in  error  firmed;  but  to  this  the  chief  justice  replied,  that  if  the  lord  keeper  had  been  of 
may,  on  a  opinion  that  the  plaintiff  ought  to  have  had  his  costs,  he  would  not  have  grattt- 
anggestion  ed  the  liberty  of  filing  an  original  before  the  costsVere'paid  by  the  defendant; 
that  there  is  ^j^^  ^jj^  motion  was  denied.     Vide  1  Raym.  p.  697. 
an  original  2     q^  ^^^  ^^^  ^^^  ^^  begwen. 

^1^  «!!  Rex  v.  the  Justices  of  Glamorganshire.  T.  T.  1793.  K.  B.  5  T.  R  2f79z 
oTa'sr  S.C.NoL249. 

cond  certio  A  rifle  had  been  obtained  to  show  cause  why  a  certiorari  should  not  issue  ta 
rariwithon^ren^QYe  the  several  orders  and  entries  made  by  the  quarter  sessions  touching 
giving  no    ^j^^  repairing,  &c.  of  a  bridge.     It  was  objected  that  the  writ  ought  not  te  i 


The  six  ^°^r  because  by  the  13  Geo,  2.  c.  18.  s.  5«  no  certiorari  shall  be  granted  to 
day's  no  move  any  conviction,  judgment,  order  or  other^proceeding  before  justices,  un- 
tice  requir  less  it  be  applied  for  within  six  months  after  the  same  shall  be  had  or  DQade,(. 
ed  b^  the  ^nd  unless  the  party  suing  forth  the  same,  hath  given  six  days'  notice  thereof 
iR  Mt  h^°  writing  to  the  justices,  that  no  notice  had  been  given  to  the  justices  prevr- 
tfivein  prevt  ^"*  *^  *^®  moving  for  the  writ  as  directed  by  the  preceding  statute.  The  court 
ousto  mov  B^d — ^he  objection  that  six  days'  notice  had  not  been  given,  could  not  be  ffot 
ing  the  over,  since  the  party  applying  should  have  given  notices  to  the  justices  of  bis 
Coart.  intention  before  he  moved  this  court  at  alL 
The  notice  '  3.  By  tphom  to  he  ekeny 

IJ^Gm.  2!"  ^*^-  ^-  "^.^^  Justices  of  Lancashire.  H.  T .  1821.  K.  B.  4.  B.  «t  A.  289: 
c.  18.  8.  6.  ^  ^^^^  ^^^  ^^^  been  obtained  for  a  writ  of  certiorari  to  remove  an  order  of 
to  he  given  justices.  The  individual,  at  whose  instance  the  writ  was  applied  for,  made  an 
on  remov  affidavit  in  support  of  the  rule;  but  the  notices  to  the  magistrates,  under  the 
ing  an  or  13  q^q.  2.  c.  18.  s.  5.,  of  the  intention  to  apply,  for  the  writ  contained  no  men- 
bv  ""rt*  ^^^°  ^^  ^^'  name,  and  was  signed  by  the  attorney.  It  was  objected  that  the 
orari  should '^^^^^  ^^^  insufficient.  But  the  court  said— >tlie  justices  ought  to  have  their 
begivett  by  attention  drawn  to  the  name  of  the  party  by  the  notice.  Here  it  does  not  ap- 
the  party  an  pear  by  the  notice  who  the  party  suing  out  this  writ  is;  it  is  signed  by  the  ai- 
ing  ont  thetorney,  but  he  does  not  add  ibr  whom  he  appears;  and  for  any  thing  that  the 
writ,  and  ^ourt  can  know,  the  party  suing  out  the  writ  may  be  a  mere  stranger,  and  not 
€i&nce'^^'°  interested  in  the  order;  and  it  is  important  that  the  justices  should  know  this; 
sfionld  ap  bocause  he  is  to  be  the  party  who  is  to  enter  into  the  recognizancej  and  to  be 
pear  00  the  ultimately  responsible  to  them  for  costs. — ^Rule  discharged, 
face  of  the  (6)  Of  the  affidavit.     1 .    fVhen  essential 

noUce  it  1.  Rex.  v>  Burgess.  E.  T.  1754.  K  B.  Sayer.  128;  S;  C.  1  Kenyon,  ISR 
A  certiorari  ^9^^  *  motion  by  the  Attorney-General  to  remove  an  indictment,  it  ap- 
will  be  peared  that  the  indictment  was  for  obstructing  a  highway.  On  the  question, 
awarded  at  whether  a  certiorari  ou^ht  to  be  awarded  in  the  present  case,  without  tn 
the  instance  affidavit  that  a  private  right  could  come  in  questioa  The  court  (Wright,  J. 
of  the  At  dissent,)  were  of  opinion,  that  it  was  not  necessary  to  produce  an  affidavit  re- 
Tera?^  with  ^"'^^^  ^y  *^®  6  W.  &  M.  c.  1 1 .  being  only  required  in  the'caae  of  an  indict- 
out  aiy  affi™®°*  ^°''  ^^  repainng  a  highway;  whereas  the  present  indictment  is  for  ob- 
davit.  structing  a  highway.  But  if  the  present  indictment  weie  within  the  meaning 
of  the  statute,  yet  as  the  king  is  not  therein  expressly  named,  he  is  not  bound 
thereby;  and  consequently  the  Attorney -General  might  move  for  a  certiorari 


I  248  1   without  producing  any  affidavit. 
3nt  such    ^  Rex  V.  Eaton.  M. 


Bnt  sncb    2.  Rex  v.  Eaton.  M.  T.  1787.  K.  B.  2  T.  R.  89.  &  P.  Rex.  v.  Clarkz^ 
tale  doss  T.  T.  1769.  K.  B.  4  Burr,  2458. 


ClBRf  lORARI.— flot«  to  be  maJk  ^"11 

BoAer,  J.  flaUk-that  the  rule  requiring  the  defendant  to  make  an  affidavit,  ^^  ^pply 
imiiur  groundfl  before  the  court  for  granting  a  certiorari,  had  obtained  since  H^  ^dejen 
tfcednie  of  Charles  II  ^^"' 

2.    When  to  be  entitled.  Tbeaffida 

ExparU  Nohro.  H.  T.  1823.  K.  B.  1  B.  ^  C.  267.  J'*°'°^i!S* 

A  mle  nisi  had  been  obtained  for  a  certiorari;  the  affidavits  were  entitled  in  iq  ^caose. 
the  eaoae,  which  it  was  contended  was  irregular.  The  court,  agreeing  in  this, 
discharged  the  rule.  A  proseca 

3.  ReqtdsUes  to,  IhoiSe^ano 

TTkm  affidavit  must  state  the  ground  upon  which  the  application  is  founded;  ther  to  me 

Bee  ft  Dong.  748;  1  East.  303;  2  T.  R.  89;  4  Burr.  2458.  oat  a  cortio 

(c)   By  whom  application  is  to  be  made.  r&"  in  bis 

Ru  ▼.  THE  Inhabitants  op  Pendkr^tn.  H.  T.  1788.  K.  B.  2  T.  R.  260.   "»®®- 
A  magistrate  made  a  presentment  of  a  road,  as  being  out  of  repair;  and  an- 
otiier  person  by  the  magistrate's  consent  and  approbation,  sued  out  a  certiorarL 
On  motion  to  quash  it  on  that  ground,  the  court  held  it  good,  observing  :  that 
they  should  look  to  the  magistrate  as  the  person  responsible. 

(d)  Motion  for  ^  when  to  be  madet 
I .   In  term  time. 
If  the  application  be  made  in  term  time,  the  defendant  must  move  the  court 
by  his  counsel,  on  a  proper  affidavit,  for  a  rule  to  show  cause  why  a  writ  of 
eeniorah should  not  issue:  see  Hawk.  P.  C.  c.  17.  s.  36;  Hand.  Prac.  38;  d 
W.  SlM.  c.  11. 

2.  Bi  vacation^  .  ^      ^ 

Kike  application  is  made  in  vacation,  the  defendant's  affidavit  is  laid  before  Ji      ^   * 
a  judge  at  chambers;  and  if  he  thinks  sufficient  cause  is  shown,  he  grants  his  remove  pro 
^iot  fir  the  certiorari;  see  2  Hawk.  P  C  c.  27.  s.  36;    Hand.  Prac.  38;  toceedingaby 
wfaaohjSot,  the  judge's  signature  is  absolutely  essential;  see  3  Salk.80.      But  certiorari 
IB  term  tiaie,  this  mode  of  application  must  be  made  to  the  court;  see  1  Bar-^<^™  before 
tiard«  98.  commiaaiou 

{e)  Rule  for.*  l"tT 

Anon«M.  T.  1813.  K.  B.  2  East.  Rep.  137.  ndeniei. 

The  court  granted  a  rule  nisi  for  a  certiorari  to  remove  proceedings  from 
before  commissioners  of  sewers,  observing  that  tbey  could  not  be  brought  up  Previous  to 
in  the  first  instance.  obuinin^  a 

(/)    Cf  the  recognizance.  certiorari. 

1 .  Of  taking  mt  recognizance,  and  of  the  sureties.  ^^^  ^^^ 

1.  By  5  W.  &  IMf.  c.  1 1 .  s.  2.^  it  is  enacted,  that  in  term  time  no  writ  of  cer-  into  a  r6cog 
tiorari,  at  the  prosecution  of  any  party  indicted,  shall  be  granted  to  remove  any  nizance 
indictment  er  presentment  of  trespass  or  misdemeanor,  before  trial  had, '  from  Before  a 
before  the  saia  justices  in  the  courts  of  general  or  quarter  sessions  of  the  peace,  {°^S^' 
unless  such  certiorari  shall  be  granted  upon  motion  of  council,  and  by  rule  of        '•^cb 
court,  made  for  the  granting  thereof,  before  the  judge  or  judges  of  the  court  of  con^j-jjiQ^ 
King's  Bench,  sitting  in  open  court;  and  that  all  the  parties  indicted,  prose-  ^^  ^  ^^ 
cuting  such  certiorari  before  the  allowance  thereof,  shall  find  two  sufficient  pear,  pield 
ananueaptors*  who  shall  enter  into  a  recognizance  before  one  or  more  justices  and  try  at 
sfthe  peace  of  the  county  or  place,  in  the  sum  of  201.  with  condition,  on  the  *««««*««• 
return  of  such  writ,  to  appear  and  plead  to  the  said  indictment  or  presentment^Jj^^^^' 

*  The  Covrt  in  general  grants  a  mle  to  show  eaaae;  see  2  Hawk.  P.  C.  c.  27,  s.  16;  i,^y^ 
Bud.  Prac.  88. 
t  This  and  the  rabeeqnent  statvtes  extend  only  to  the  removal  of  indictments  from  the 

ct  an  indictment  at  Hicks's  Hall,  or  before  jostices  of  oyer  and 


I,  and  do  not  am 
leniiner,  or  gaol  delivery;  see  8  Borr.  1462}  2  Stra.  1162;  1  Bnrr.  10;  and  even  at  the 
SMsisas,  as  tbase  statntes  are  in  the  affirmative  as  to  the  taking  of  recognizances,  tbey  do 
not  ^eel  the  jostices  of  the  Conrt  of  King's  Bench  of  their  common  law  antbority ;  and 
tberelbre,  if  a  jadge,  granting  a  eertiarari  shoald  take  a  recognizance  inconsistent  with 
the  fouMk  prescribed  by  these  acts,  snch  recognizance  will  be  as  efiectnal  as  if  the  statntes 
had  net  been  passed;  but  it  has  been  remarked,  that  in  snch  case  the  certiorari,  if  procured 
by  the  defendant,  will  not  operate  as  a  supersedeas,  as  the  statntes  distinctly  declare,  that 
the  eeaaioM  msy  proceed,  notwithstanding  any  certiorari  procured  by  a  defendant,  where- 
as such  teeegoiziincf  is  not  giTtn  sals  expressly  described;  see  2  Hark.  P..  C.  c,  27,  s,  09. 


1 7i  CERTIORARI.— Of  tiie  .ipj^icalionfor. 

Tbe  reeof  in  the  said  court  of  King's  Bench,  and  at  his  or  their  own  costs  and  ciiar^tf- 
to  causo  and  procure  the  issue  that  shall  be  joined  upon  the  said  indictment 


**^'^r  d"'    prescfitrn;  nt,  or  any  plea  relating  thereunto,  to  be  tried  at  the  next  assizes  to 
mcBt  •vh' il   ^  ^^^^  ^"^  ^^®  county  wherein  the  said  indictment  or  presentment  was  found, 
he  filed,     cfter -uch  certiorari  shall  be  returnable,  if  not  in  the  cities  of  London,  West- 
minster, or  county  of  Mii idlesex  ;  and  if  in  the  said  cities  or  ccnnty,  then  t<7 
cause  or  procure  it  to  be  tried  the  next  day  af^er  wherein  such  certiorari  shall  be 
granted,  or  at  the  sittinir  afier  the  said  term,  if  the  court  of  King's  Bench 
shall  n  *  ap^ioint  any  orber  time  f(»r  the  trial  thereof;  and  if  any  other  timo 
shall  be  appoiutod  by  the  court,  tlien  at  such  other  time,  and  to  give  doe  notice 
of  such  trial  to  the  prosecutor,  or  his  clerk  in  conrt,  and  that  the  said  recogniz- 
F  2-%  ]  nnce,  taken  as  aforesaid,  shall  be  certified  into  the  said  court  oT  King's  Bench, 
And  the     with  the  said  certio.ari  and  indictment  to  be  there  filed,  and  the  name  of  the 
parties  ar^pi-ose-utor  (if  he  be  the  party  aggrieved  or  injured),  or  some  public  ofiker,  to 
to  appear  in  jj^.  ^^^  ^^^^^  ^.j  jj^.^.  j^^  .j^  ©f  the  said  indictment;  and  if  the  person  prosecuting 

he^OTtlieT  '^'^'^^  certiorari,  being  the  defendant,  shall  not,  before  allowance  thereof,  pro- 
be dkcharg  ^tire  such  ma nu captors  to  be  bound  in  a  recognisance  as  aforesaid,  the  jiislt* 
ed.  ces  of  the  peace  may  and  shall  proceed  to  the  trial  of  the  said  indictment  at 

the  said  sessions,  notwithstanding  such  writ  of  certiorari  so  delivered.  And  by 
•  section  4.  it  is  enacted,  that  in  any  of  the  vacations,  writs  of  certiorari  may  be 
granted  by  any  of  the  justices  of  the  King's  Bench,  whose  names  shall  be  en^ 
dorsed  on  the  said  writ,  and  also  the  name  of  such  person  at  whose  instance 
the  same  is  granted,  and  the  party  or  parties  indicted,  prosecuting  such  certkH 
rari,  shall,  before  the  allowance  of  such  writ  or  writs  of  certiorari,  find  sureties 
in  such  sum,  and  with  such  conditions  as  are  before  mentioned.     Ami  by 
the  8  &9  W.  3.  c.   33.    is   enacted,  that  the  party  prosecuting  any  eer^ 
Horariy    to    remove    any   indictment   or    presentment  from  the  quarter    or 
gen  ral  quarter  sessions  of  the  peace,  may  find  two  sufficient  nianucapior»y 
who  shall  enter  into  a  recognizance  before  any  one  of  his  majesty^s  justices  of 
By  5  Geo.  the  court  of  King's  Bench,  in  the  same  sum,  and  under  the  same  condition  as 
^liffn  If-'**  is  required  by  the  said  act,  whereof  mention  shall  be  made  on  the  back  of  such 
V^  ^"'*'  ^^"*'  under  the  hand  ofthc  ju-tice  taking  the  same,  which  shall  be  as  efTectaal 
nlzaoce  in   ^^^  availal)le  to  all  intents  and  purposes,  to  stay  or  supesede  any  further  pro^ 
50/*  cecdings  upon  any  indictment  or  presentment,  for  the  removal  of  which^  the 

said  writ  of  certiorari  shall  be  granted,  as  if  the  recognizance  had  been  taken 
before  any  one  of  the  justices  of  the  peace  of  the  county  or  place  where  such 
indictment  is  found,  or  presentment  made;  and  also  it  shall  be  added  to  the 
condition  of  every  recognizance,  taken  by  virtue  of  this  and  the  said  act,  thai 
the  party  or  parties  prosecuting  such  writ  of  certiorari,  shall  appear  from  day 
to  day  in  the  said  court  of  King's  Bench,  and  not  depart  until  he  or  they  shall 
Condition    be  discharged  by  the  said  court. 

ed  to  prow      By  5  Geo.  2.  c.  19.  s.  2.  it  is  recited,  that  whereas  divers  writs  of  certiorari 

th^'    1'  ^^  ^^^  been  procured  to  remove  judgments  or  orders,  in  hopes  to  discourage  and 

cantos  0W9  ^^^^Y  ""^  the  parties  to  such  orders,  &c.     And  then  it  is  enacted,  that  nocer* 

coits.  tiorari  shall  be  allowed  to  remove  any  such  judgmeni  or  order,  unless  the  paiw 

ty  prosecuting  the  certiorari  before  the  allowance  thereof,  enter  into  arecogni* 

zance,  with  sutBcient  sureties,  before  a  justice  of  the  county  or  place,  or  before 

the  justices  at  the  sessions  where  such  judgment  or  order  shall  have  been- given 

or  made,  or  before  a  justice  of  the  King's  Bench,  in  50/.,  with  condition  to  pro* 

secute  the  same,  at  his  own  cost  and  charges  with  effect,  without  wilful  delay> 

and  to  pay  the  party  in  whose  favor  the  judgment  order  wafc  made,  within  a 

month  afler  the  same  shall  be  confirmed,  his  full  costs  to  be  taxed  accotdSng-ta 

the  course  of  the  court  where  such  confirmation  shall  be.      And  if  he  shall  not 

enter  into  such  recognizance,  or  shall  not  perform  the  conditions,  justices  may 

proceed  and  make  such  further  order  for  the  benefit  of  the  party  for  whom  thd 

r  251  I  judgment  shall  he  given,  in  such  manner  as  if  the  certiorari  had  been  graated^ 

The  princi  2.  Rex  v.  Bougiiney.  E.  T.  1791.  K.  B.  4  T.  R.  281. 

pal  shoald       Two  persons  having  entered  into  arocogni^ance  to  prosecute  with  effect^ 

joio  ^ilh     &c.  obtained  a  certioi^ari  to  retnove  a  conviction  on  the  ConventicJ  Act,  2^ 


CERTIORARI.— if(H9  to  be  madey  Sfc.  173 

Car.  2.  c.  1 .  it  was  moved  that  the  writ  should  he  set  aside,  upon  the  ground  the  vcreties 
that  the  defendant  had  not  given  the  security  required  by  the  5  Geo.  2.  c.  19.  >*>  ^^f  ^* 
B.  2.  the  principal  hot  having  joined  in  the  recognizance.     Against  this  objec-  ®®*" 
tioa  it  was  insisted,  that  by  the  5  Geo.t2.  it  was  not  necessary  for  the  person  con- 
victed to  give  security,  it  being  sufficient  if  the  party  who  prosecuted  the  cer* 
Uoran'i  did  so ;  and  that  according  to  the  practice  of  the  crown-office,  two 
sureties  only  were  sufficient.     But  the  Court  thought  the  objectioa  well 
founded,  and  set  aside  the  writ. 

3.  Rex  v.  Duvn.  E.  T.  1799.  K.  B.  8  T.  R.  217.  ^^j  ^j^^^  ^ 

A  conviction  under  the  5  Anne  c.  14.  against  the  defendant,  an  unqualified  g.  2*  was 
person,  for  killp^  game,  being  removed  by  certiorari  into  this  court ;  it  ap- not  satisfied 
^ared,  that  previous  to  its  removal,  the  defendant  had  entered  into  a  recog-  by  each  of 
nizance  with  two  sureties,  each  in  25/.     On  motion  to  quash  the  ceriiarariy  on  |^®  ■■reties 
the  ground  that  no  recognizance  had  been  entered  into  as  required  by  the  5  ^^^^^ 
Geo.  2.  wiiich  enacts  that  no  certiorari  shall  be  allowed  to  remove  any  judg-  26/.  each, 
meot,  &c.  unless  the  party  prosecuting  such  certiorari^  &c.  shaH  enter  into  a   ' 
recognizance  vrith  sufficient  sureties,  &c.  in  the  sum  of  50/.  and  that  the  sta- 
tute was  not  complied  with  by  a  recognizance  of  two  i^rsons,  in  25/.  each  : 
the  Court  adopted  this  opinion,  and  said  :  there  ought  to  have  been  a  single 
recognizance  of  the  defendant,  and  two  sureties  in  50/.  and  that  the  recogni- 
zance taken  in  25/.  each  was  not  sufficient.  But  oow  by 

4.  It  is  enacted  by  the  38  Geo.  3.  c.  52.  s.l.  that  nothing  therein  contained  S8  Geo.  8 
shall  extend  to  enable  any  person  to  prefer  any  bill  of  indictment  for  any  of-  ■?'•[ '®"     ' 
fence  committed  within  the  county  of  any  city,  &c.  to  the  jury  of  such  next  ad-  r^    ^^^^ 
joining'  county  as  aforesaid,  or  to  remove  any  indictment,  &c.  except  the  jper-  nizaiiM  ia 
son  preferring  such  bill,  or  applying  for  such  removal,  shall  enter  into  a  re-  40/. 
cognizance  before  the  Court  where  such  bill  shall  be  preferred  ;  or  the  Court 
or  magistrate,  to  whom  such  application  shall  be  made,  in  40/.  conditioned  to  And  wbwe 
pay  the  extra  costs  attending  the  prosecuting  for  such  offence,  in  such  next  i|P  iadict 
adjoining  county,  provided  the  Court  before  whom  the  trial  is  had,  shall  be  of  L  ^^  1 
opinion  that  he  ought  to  pay  the  same.  menthad^ 

6.Rex  v.  Nottingham.  M.T.  1803.  K.  B. 4  East.  208;  S  C.  1  Smith.  Rep-31.  ^,°  p"f 

This  was  an  indictment  against  the  defendant  for  an  assault,  originally  pre-  ferred  and 
ierred  and  found  at  the  sessions  for  the  city  and  county  of  the  city  of  Lincoln,  foand  at  a 
which  was  afterwards  removed  by  certiorari  into  this  court,  and  tried  in  the  flossions  for 
city  of  Lincoln^  at  the  assizes  for  the  county,  and  the  defendant  was  found  '  ^^^y>  *".^ 
guilty.     A  motion  was  now  made  for  a  rule  to  show  cause  why  the  conviction  [^Tk J^Jit 
should  not  be  quashed,  upon  the  ground  that  by  the  38  Geo.  3.  c.  52.  s  12.  itof  Kinc'a 
was  reouired,  that  before  the  trial  could  be  had  in  the  adjoining  county  to  Beoch  by 
where  the  offence  was  committed,  the  party  should  enter  into  a  recognizance  writ  of  oerti 
in  the  sum  40/.  conditioned  to  pay  the  extra  costs  attending  the  prosecution  for  orari,  and 
such  offence  in  the  next  adjoining  county,  and  in  this  case  no  sucn  recognizance  ^"*'*  "^J*. 
had  been  entered  into,     ^e  court  intimating  that  the  clause  referred  to  did  ^^-^  ^    ^ 
not  apply  to  the  case  before  them  of  a  removal  by  certiorari;  but  only  to  cases  j^  ^f  the 
of  ofiences  committed  within  the  jurisdiction  of  courts  of  a  limited  jurisdiction,  coonty  at 
where  the  indictment  was  immediately  preferred  before  the  jury  of  the  county  largo,  it  ia 
next  adjoining,  under  the  particular  provisions  of  that  act;  and  that  there  was  "^^  J*®®®?'* 
nothing  in  the  2d  and  3d  clauses  of  the  act  which  applied  to  the  case  of  a  ^^'piJirty^reinQ 
moval  by  certiorari  into  the  court  of  K.  B.  in  order  to  send  the  indictment  ^^^g  It 
down  to  be  tried  by  the  assizes;  it  was  contended  that  the  12th  clause  of  the  should  en 
act  applied  to  the  whole  of  the  former  clauses ;  that  in  the  first  clause  the  case  ter  into  a  i« 
of  a  removal  by  certiorari  is  mentioned;  and  that  the  proviso  in  the  lathjpogJJj^Dce 
there  is  a  reference  also  to  that  case,  the  words  being,  that  "  nothing  in  the^"^^  ihe^M 
act  should  extend  to  enable  any  person  to  prefer  any  bill  or  to  remove  any  in-  q^^  3  ^ 
dictment,  &.c.  except  the  person  preferring  such  indictment,  or  applying  Jor  52.  g.  12. 
9uck  removal  shall  enter  into  a  recognizance."  A  certiora 

Sed  Per  Cur.     That  only  relates  to  removals  from  courts  of  oyer  and  ter-  ri  must  not 
miner,  as  mentioned  in  the  act.     Otherwise,  it  would  considerably  abridge  he  donble, 
this  court  of  its  authority  to  remove  by  certiorari — Rule  refused, 
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2.  Cfthe  sufficiency  <fthe  gwreties. 

If  the  persons  offering  to  be  sureties  appear  to  be  worth  the  requisite  a«» 
mount,  the  justices  cannot  refuse  them;  2  «awk.  P.  C.  c.  27.  s.  60;  Com. 
Dig.  Certiorari,  B;  and  if  several  persons  be  included  in  the  indictment,  and 
Bome  of  them  find  sureties  and  the  others  not,  it  is  said  that  the  procdedings 
as  to  the  first  will  be  valid;  2  Hawk.  P.  C.  c.  27. 

S.  Reco^izance  on^  aihen  discharged 

It  may  be  stated  as  a  general  rule,  that  the  same  causes  that  have  been 
already  mentioned  as  operating  to  discharge  other  recognizances,  hold  .equal- 
y  as  reasons  for  the  exoneration  of  the  parties  upon  remoyal  of  indictmeata 
by  certiorari;  see  ante,  vol.  3.  p.  247. 

VII.  AS  TO  THE  FORM. 

(A)  Of  the  stamp. 
Formerly  a  writ  of  certiorari  required  a  20«.  stamp;  48  Geo.  3.  c.  149;  55 
€reo.  3.  c.  184.     But  that  duty  is  repealed  by  the  6  Ueo.  4.  c.  45. 
[  S53  ]  (B, General  requisites. 


(a)  //  must  not  be  double, 
K  H.  T, 


Ttson  v.    Hilliard.  H.  T,  1704.  K.  R  1  Salk.  269;  S.  C.  2  Lord  Raym. 

1 122. 
A  certiorari     Jn  error,  the  want  of  an  original  was  assigned;    and  a  certiorari  being  awar- 
"j^^'^'^^^'^^ded,  yie  original  was  returned  with  continuances.     But  the  Court  held  the 
^  ^        certiorari  and  return  impertinent  as  to  the  continuances. 

(6)  R  must  be  substantially  consistent  with  the  record, 

Acertiprari^-  ^"^  ^'  ''"*  MwoR,  &c.  op  Liverpool.  T  T  1768.  K.  B.  4  Burr.  2244. 

to  remove       ^^  ^  certiorari  to  remove  an  inquisition,  and  a  verdict  thereon  taken  before 

proceed      the  Lancashire,  by  virtue  of  a  private  act  of  parliament  {8  Ann.c.  25.)  intitu- 

iiiga  bad  DD ted,  ^'  An  act  to  enable  the  corporation  of  Liverpool  to  make  a  grant  to  Sir 

der  a  pri    fjleeve  Moore,  hart.,  for  liberty  to  bring  fresh  water  into  the  said  town  of  Liv- 

parliameiit  ^^P^^^i"  upon  which  said  inquisition  the  jury  determined  upon  their  oath,  that 

Buut  sbow^^^i*®  should  be  paid,  allowed,  and  given  amongst  the  several  owners  and  occu* 

the  foonda  piers  of  land,  soil,   and  ground,  in  the  said  inquisition  particularly  mentioned 

tion  of  the  and  described,  the^sum  of  176/.  4s.  9  t-4d.  in  the  several  proportions  therein 

inferior  jn  mentioned;  and  which  said  inquisition  and  verdict  thereon  had  been  carried 

mdiction.    ^^^^^  ^^^  were  then  kept  amongst  the  records  and  writings  in  the  said  town  of 

Liverpool.     These  proceedings  having  been  returned,  a  motion  was  made  for 

quashing  them,  on  the  following  objections — 1st.  It  does  not  appear  that  the 

lands  were  necessary  for  the  conveyance  of  the  fresh  water  through  them. 

2dly.     The  damages  were  assessed  aggregately.     3dly.  No  proper  notice 

was  affixed  and  given,  as  is  requisite.     The  Court  said,  that  notice  ought  to 

have  been  given  to  the  parties  interested  in  the  lands;    and  that  it  ought  to 

have  appeared  upon  the  inquisition,  and  also  ^'  that  the  jurisdiction  ought  to 

appear." — Now,  without  notice  he  had  no  jurisdiction.     The  sheriff  was  to 

^ive  the  notice;  and  he  should  have  shown  it.     We  cannot  intend  an  inferior 

jurisdiction,  unless  it  be  proporly  set  out.     If  it  had  been  properly  set  out 

**  that  20  days'  notice  was  given,  pursuant  to  the  act,"  then  the  inquisition  and 

judgment  had  been  conclusive  against  the  owners  of  the  lands.     Rule  absolute. 

And  be  con  2.  Rex  v.  Dixon.  H.  T.  1703    K,  B.  1  Salk.  150;  S.  C,  2  Lord  Raym.  971. 

the*°*c^id       Dixon  was  indicted  for  selling  five  yards  of  muslin,  and  affirming  it  to  be 

It  iflTntend  ^^"^^  ^*\  *  J*'"^*  when  in  fact  it  was  really  worth  but  2».  Bd.  a  yard,  and  a 

ed  to  re      certiorari  was  brought  to  remove  it,  but  not  served  till  after  conviction — ^the 

move  Court  said,  it  was  altogether  irregular;   and  that  by  this  certiorari  they  could 

henee>  if  it  by  no  means  remove  the  indictment;  for  if  a  person  takes  out  a  certiorari  to 

profeMoe  to  remove  an  indictment,  and  will  not  use  it  till  after  conviction,  or  the  jury  has 
move  an  in  y  j    j 

dietment 
will  not 


move « ,1.^..  -    -  -         -         M  

vtetion  on  ?''  ^^®  record;  see  1  Sid.  448;  1  Rol.  Abr.  753;  or  if  the  ma^istrateK  be  denominated  our 
that  indict  J^^*^^^'»  ^hen  the  indictment  was  Uken  in  a  former  reign,  the  variance  is  fatal;  1  Rol, 
went'.*         ^^^'  754;  2  Dyer.  105-6;  Yelv.  212;  2  Hawk.  P.  C  c.  27.  s.  76. 
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Veen  sworn,  he  loses  the  benefit  of  it;  and  for  that  the  writ  was  quashed,  and  L  ^^  } 
a  new  one  granted  to  remove  the  indictment,  and  conviction  theron>  ^o  &  c«rti» 

3.  Anon.  M.  T.  1702.  K.  B,  7   Mod.  Rep.   97 ^  S.  C.  3  Salt  79;  S.  C.  1~"^'®  ^ 

&alK.    144.  %      ralatina 

A  certiorari  issued  to  remove  orders  made  concerning  foreigH  «aif ,  and  the  t^  Ibreigiv 
orders  returned  concerning  salt  in  general.      The  Court  held,  thej  were  not  salt,  wul 
well  removed  for  a  special  certiaran  cannot  remove  general  orders;  though  a  aot  remove 
general  cerHarari  will  remove  special  ones,  ?°®  '•'•* 

4.  Babn^pison  v.  Fowler,  H.  T.  1703;  K.  B.   10  Mod.  Rep.  204;  S.  C. !!!« ll„ J 

Gilb.  125.  ^  •'"•""y- 

The  Court  held,  that  if  a  certiorari  issue  to  return  the  record  of  a  suit  be-  So  a  eertio 
tween  A.  and  B.  and  the  return  is  of  a  record  between  A.  and  B.  and  C,  the  nri  to  re 
record  is  not  removed.  «»<>▼«  •"  i" 

5.   A.vox.  E.  T.  1702.  K.  B.  3  Salk.  80.  wuITV 

A  certiorari  to  remove  an  indictment,  stated  it  to  be  for  feloniously  stealing  ii^:ead  of' 
two  horses,  and  the  indictment  was  for  stealing  a  horse.  A.  and  B 

for  ftealing  two  hones,  and  that  certi6ed  was  for  one  it  is  ineffectaal. 

Per,  C^r.  Nothing  is  before  the  C^urt,  neither  have  they  any  warrant  to  Or  aa  in 
proceed  in  this  case,  for  there  is  a  variance  between  the  indictment  and  the  dietment 
writ  And  the 

6.  Anon.  M.  T.  1720.  K.  B.  Stra.  116.  rppliw 

A  certiorari  was  awarded  to  remove  a  conviction  of  a  forcible  entry,  and  de-  ^^remore 
tainer  agamst  A.  and  his  wife — the  conviction  returned  was  against  A.  only;defeDdanu 
and  for  this  variance  the  certioraA  was  quashed.  are  named 

2.  Rex  v.  Brown,  M.  T.  1699.  K.  B.  1  Lord  Raym.  509  ;  S.  C.  1  Salk,  146,  than  ap 
A  certiorari  was  granted  to  remove  all  indictments  against  B.  C.  and  D.  P®*'  j"x 
and  they  returned  one  indictment  against  B.  another  against  C.  and  another  'r°o55  i 
against  D.  in  which  they  were  indicted  singly.     And  on  a  motion  to  quash  ^^  if  it  be 
the  indictment  in  which  B.  was  indicted  ;  it  was  held,  that  it  was  not  removed  to  re 
because  the  indictment  in  which  B.  was  indicted  alone,  was  not  the  indict  move  all 
ment  intended  by  the  certiarariy  which  means  indictments  in  which  B.  C.  and  proceed 
D.  were  jointly  indicted.     It  would  have  been  otherwise,  if  the  certiorari  had '"«'  agwnrt 
been  for  other  matters  in  the  indictment  mentioned.  sons  U  wSl 

(c)   It  mnsi  be  specially Jramed  after  a  verdict*  onlj'  re 

It  seems,  that  a  certiorari  to  remove  a  record  af\er  verdict  must  be  expressly  move  the 
framed  for  that  purpose  ;  see  2  Lord  Raym.  938.  971  ;  13  East.  417.  note  ;  proceed 
2  Hawk.  P.  C.  c.  27.  b.  75.  ««  agunst 

(d)  //  need  not  show  the  offence  to  be  contrary  to  statute,  ?!  ^f      ™ 

Rex  V.  Hayes.  T.  T.  1730.  K.  B.  1  Stra.  845.  Aeeliiifra 

Per.  Cur.     A  certiorari  to  remove  an  indictment  need  not  describe  whether  ri  toremove 
the  offence  be  or  i>e  not  against  the  form  of  the  statute  ;  hence  a  certiorari  to  an  indict 
remove  all  indictments  will  remove  one  for  forgery  on  the  statute.  ™«'>*  ^^  <^® 

See  2  Hawk.  P.  C.  c,  27.  «.  81,  •***'**•• 

need  not  describe  ibe   offence  to   be  contrary  to  the  form  of  the  atatutekc^  Where  the 

(e)    Wh^n  and  by  whom  to  be  signed.  rmrtiorari 

Regina  v.  White.  E.  T-  \109,  K,  B.  1  Salk.  150.  S.  P.  Anon.  T.  T.  1687.  istoremov 

K.  B.  Comb,  88.  orders,  the 

A  certiorari  to  remove  an  order  of  sessions  was  superseded,  because  it  issu-.^«'  only  i» 
ed  two  days  before  the^^  was  signed  by  a  judge.  t^^^d*^- 

Per  Cur.  If  it  be  to  remove  an  indictment,  both  certiorari  and^  ^^^^^  buVwhere 
to  be  signed  ;  if  to  remove  an  order,  the  certiorari  need  not  be  signed,  but  the  i^i,  ^^  ^e- 
Jiai  must.  move  indict 

f  And  a  material  variance  in  the  names  or  additions  is  fata),  as  if  a  wrong  simame;  >®e-J?^     !    ^ 
1  Salk.  264;  1  Rol.  Abr.  754;  2  Hawk.  P.  C.  c.  27.  s.  81;  or  christian  name  be  »n8«rted;|"®^^J""* 
■ee  Cro.  Jac.  477;  2  Hawk.  P.  C.  c.  27;  or  if  a  writ  say  knight  and  baronet,  and  the  re-  „^u^ 
cord  be  baronet  only;  Cro.  Jac.  683;  2  Hawk.  P.  C.  c.  27.  s.  81;  or  if  tho  addition  either  ™"^^ 
•f  the  place  or  trade  vary;  see  1  Sid.  193;  Dyer.  173;  1  Rol.  Abr.  758;  2  Hawk.  P.  C. 
c*  27.  ■.  21;  bnt  if  the  OHStake  be  only  in  tho  spelling,  and  the  sonnd  remain  analtered, 
as  Bird  for  Burd,  or  Shebury  for  Shelbery^  it  will  not  be  fatal;  see  Cro.  Eliz.  172;  1 
Rol.  Abr.  797;  2  id.  329;  2  Hawk.  P.  C.  c.  87.  s.  81 .    And  it  seems  that  even  the  omis- 
ion  of  the  additioji  will  not  vitiate;  see  2  Hawk.  P.  C;  c  27.  s.  81. 
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l^3&)  {f)  To  whcm  to  be  directed 

W«f  ^y  .1.  Rtgina  v.  Jay.  E.  T.  1708  K.  B.  1  Mod.  Rep.  172. 

The  writ  ^^  ^^  beginning  of  this  term^  a  writ  of  certiorari  was  quashed,  because  it 
most  b«  te  ^^^  directed  to  the  justices  assigned  to  the  peace y  omitting  the  word  kceip, 
gnlarlT  di  2.  Rex  v.  the  inhabitants  of  Warminster.  M.  T.  1723.  K.  B,  4  Stra.  470. 
reeted  to  The  sessions  returned  an  order  of  two  justices  for  the  removal  of  J.  S. 
tfie  penow  whereby  it  appeared,  that  after  stat .  I.  Jac.  c.  17.  and  before  stat  3  and  4.  W, 
whom  the  *^"^  M.  c.  11.  J.  S.  had  been  hired  in  the  parish  of  Warminster,  and^had 
proceed  •  lived  there  as  a  servant  for  40  years,  which  the  two  justices  adjudged  had 
iii|9  were  gained  him  a  settlement.  And  it  was  moved  that  the  certiorari  should  have 
onginallj  gone  to  the  two  justices,  and  not  to  the  sessions,  because  it  did  not  appear  any 
taken .t  act  had  been  done  at  the  sessions,  either  to  confirm  or  reverse  the  order.  But 
.  the  Court  decided  that  the  order  was  well  returned  by  the  sessions,  and  said, 
*  5^**  it  had  been  so  determined  already,  for  the  justices  are  supposed  to  return  all 
move  an  ©r  ^'^^'"^  *^®7  make  to  the  session,  where  they  are  to  be  recorded, 
deroftwo  3.  Daniel  v.  Phillips.  H.  T.  179i.  4  T.  R.  499, 

imticeimay  On  motion  to  quash  a  certiorari  issued  to  remove  a  cause  from  the  borough' 
be  directed  court  ot  C,  it  was  objected  that  the  writ  was  directed  to  the  mayor,  common- 
to  the  see  ^ty^  and  burgesses,  which  was  the  name  of  incorporation  ;  instead  of  to  the 
BI0D8.  mayor,  recorder,  and  town  clerk,  before  whom  the  court  was  holden.     B^t  thef 

And  the mb^®"*^'  were  of  opinion,  that  third  persons  could  take  no  objection,  the  record 
direction  or^^^'ng  been  returned  into  the  court. 

a   eertiora  (g")    How  indorsed.  ^  '" 

ri  canot  be  The  writ ^f  certiorari  is  always  indorsed  describing  at  whose  iq^Un^it  was 
taken  ad     issued  ;  and  when  issued  in  term  time,  the  words  "  by  rule  irf^^urt^  are  ad- 

XfS'cre^®^'  see5and6  W.  and  M.  c  11  s.  ^ 
c^rj  Imp  {h)  How  delivered. 

been  re  This  writ  should  be  delivered  to  the  chairman  of  the  sessions  in  open  court, 

turned.        or  Other  chief  judge  of  the  tribunal,  though  if  it  appear  that  it  came  to  tho 

[  ^7  ]  knowledge  of  the  justices  or  judges,  even  through  other  means,  it  must  bo 

obeyed  by  them.     In  practice  it  is  usually  delivered  to  the  clerk  of  the  peace^ 

or  clerk  of  assize;  see  2  Hawk.  P.  C.  c.  27.  s.  66;  1  East.  P.  C.  299.  301. 

VIII.  EFFECT  OF  STATUTES  RESTRAINING  THE  COURTS 

GRANTI^G  A  CERTIORARI 

I.Rexv .   E.t    1815.  KB.  SChit.     Rep   136.     S.  P.     Rex  v.  Da- 
vies.  E,T.    1794,  K  B.  6T.  R.  626     Rex  v.  the  Inhabitants  of 
Aiitetiiteta         BoDENHAM.     T.T.     1774.     K.  B.     Cowp.  78. 

ftcertiorari  ^^  court  held  in  this  case,  that  where  a  statutes  deprives  parties  of  the  pri- 
do«8  not  vilege  of  removing  proceedings  by  ceWtorarf,  it  only  applies  to  the  subject,  and 
take  it  from  not  to  the  crown^  unless  the  crown  be  expressly  mentioned.  See  6  T.  R.  626; 
the  crown   Bum,  J.  tit  Certiorari. 

«"^«^"  2.  Rex  v.  Allen.  E.T.   1812.   K.  B.    15  East.  533, 

preM  y  na        rp^^  question  which  arose  in  this  case  was,  whether  the  48  Geo.  3.  cap.  74. 

*  So  a  certiorari  to  remove  a  recognizance  when  the  defendant  is  in  actial  cnntody 
roast  be  aigned  by  the  chief  justico,  or  in  his  at)sence,  bjr  one  of  the  jndges  of  the  conrf 
from  whence  it  is  awarded;  see  1  &  2  P.  &  Af,  Eut  if  it  be  taken  oat  in  vacation  and 
tested;  as  it  may  be^f  the  preceding  term,  the  fiat  mast  be  signed  some  time  before  th« 
easoign  day  of  the  snbseqaent  term,  or  the  whole  will  be  irregular;  aee  2  Hawk.  P.  C.  c. 
27'.  s.  87.  .  » 

t  Or  in  some  cases  it  may  be  di/e<Aed  to  the  officer,  known  to  have  the  actnal  eostody 

of  the  record;  see  Dyer.  163;  12  Hawk  P.  C.  c.  27.  s.  88      And  if  the  person  who  ought 

to  certify  the  record  as  a  justice  of  the  peace,  or  judge  who  had  taken  recognizance,  a 

judge  at  Nisi  Prius  who  has  taken  a  verdict,  or  a  coroner  who  has  taken  an  inquest,  hap-^ 

.|»en  to  die  while  it  remains  in  his  custody,  the  certiorari  may  be  directed  to  his  personal 

representatives,  who  must  certify;  see  Keb.  760;  Dyer.  168.  a;  2  Rol.  Abr.  629;  2  Inst« 

214.     So  it  may  be  directed  to  a  justice  of  assize,  to  certify  to  a  record  of  assize,  taken 

before  bis  companion  in  his  absence;  see  2  Hawk.  P.  C.  c.  27.  s.  88.     When  the  eerHo" 

rari  is  intended  to  remove  indictments  or  recognizances  from  the  sessions,  they  are  dirfiis* 

ted.  either  to  the  justices  generally,  or  to  some  of  them  in  particular  and  not  to  the  eu$to$ 

rotulorum,  though  it  seems  that  it  may  be  returned  by  him,  especially  if  he  style  himself  a 

justice  of  the  peace;  see  2  Hawk.  P,  C.  c.  27.  s.  40. 
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CERTIOKARI.— i'tota/ta  i'^slrain'uig  iasuing  of]  IT* 

».  1^.  giving  to  tho  party  grioved  an  appeal  to  tbe  sessions  against  a  convi  :tion  ^^  wbera 
bj  justices  of  the  peace,  for  penalties  incurred  in  respect  of  the  duties  cnmalt,'  ***fi!!S  ^ 
ami  empowering  th«  sessioas  "  to^iear  amlfmnihj  doturminc  o(  and  concerning  JJ^^^'J^^ 
the  truth  of  the  iacts,  and  merits  of  the  case  in  question,  bdvetn  the  parlies  toctares  that 
such  coBvictfon  respectivoly  - "  and  after  enabling  the  sessions  to  amend  defects  the  proceed 
of  form,  enacting,  in  the  same  clause,  that  no  cerdorari  shall  bo  allowed  to  set  ings  •ball 
•side  the  deterounation  of  the  sessions;  and  providing,  th^  upon  such  ap|)eal,  ^^^  ^\^t 
the  seesions  shall  re-hear,  re-examine,  and  re-consider  tho  truth  of  .the  ^ic^^rtiorari 
and  merits  of  the  case,  3lc,  and  re-examine  the  same  witnesses  as  before^  .And  this  does' 
soother,  precluded  the  crown  from  removing  tbe  conviction^  and  the  order  ofnotpreveni 
■eaaions  quashing  the  same  by  certiorari.     The  court  said:  it  is  clear,  that  un-  i^  tBsmn^ 
leaethe  act  has  clearly  said  sd,  tho  power  of  the  crown  is  not  restrained.   Now,  *1*^®  ^^^ 
there  are  no  words  expressly  taking  it  away.     Thus  was  it  the  clear  intention  ^^^j^® 
,  of  the  legislature  so  to  do.     The  subject  had,  of  right,  no  appeal  from  the  con- 
^iq^^^jualess  it  were  giverrhim  by  act  of  parJiameat;  but  the  crown,  as  well  as 
Itae  subject,  had  a  rij^ht  to  remove  the  proceedings  by  certiorari,  unless  that 
T^ht  were  taken  aw^ay.     Then  the  15th  clause  seems  to  contemplate  the  con- 
dition of  a  defendant,  and  of  a  defendant  only,  in  having  the  case  revised.     It 
recites  the  doubt,  whether  he  had  any  appeal  from  the  conviction,  and  it  gives   r  ^53  n 
the  appeal,  and  the  rig4it  to  have  the  witnesses  heard  de  novo  before  the  ses-xhe  eenii 
sions,  but  says  that  no  certiorari  shall  bo  allowed.     The  fair  meaning  of  which  rari  to  fo 
is,  that  the  party  convicted  shall  have  an  appeal,  in  which  the  merits  of  th^  °|ove  a  coa 
«ase  sliall  be  re-considered,  but  that  he  /shall  no  longer  have  the  benefit  of  the  'j^^w*  •f  » 
writ  of  certiorari.     This  leaves  the  right  of  the  crown  untouched.  i^^!hm 

3.  Rmv.  TwDAL.   U.T.    1754.   K.  B.  Cited  15  East.  339.  I8G60.2. 

A  motion  was  made  for  a  certiorari  to  remove  the  conviction  of  a  glass*  c.  18.  a,  9.- 
maker.    A&  objection  was  raised  on  the  statute  13  Ceo.  ^.  c.  18.  s.  5.  which  was  there 
was  passed  for  preventing  vesatioiu  delays  and  expense  occasioned  by  suing  ^^"^  *°,J^** 
ibrth  writs  of  certiorari,  it  enacts,  that  none  shall  be  granted  to  remove  any  jj^^  a^ar* 
convictioo,  uxdess  applied  ior  within  six  calendar  months  afler,  and  unless  it  f^^^  ^^ 
be  duly  proved,  on  oath,  that  the  party  suing  forth  the  same  has  given  six  days'  crown, 
notice,  in  writing,  to  tho  convicting  justices.     These  expressions  were  relied  thoogh  it  bd 
upin  by  the  court,  as  sh:>wing  that  tho  legislature  could  not  have  intended  to  f*^*"  «lefea 
bind  the  king,  to  whom  no  vexation  or  delay  could  be  imputed.  ^ ' 

,4.  Rexv.  TcRRET.  M.T.  17aa.  KB.  2  T.  R.  736.  ^^^  ^^^^.^ 

The  stfUute  12  Anne,  st.  2.  caii.  33.  s.  6.  enacts^  that  incorrigible  rogues  a  ^atnte 
aro  to  be  committed  by  one  justice  till  the  next  sessions,  when  they  are  to  be  creatihg  ad 
whipped  three  tinoes,  and  kept  to  hard  labour  for  such  further  time  as  the  ses*  ofTenee  for 
81000  shall  think  fit.     The  statute  13  Geo.  1 .  cap.  23.  s.  6.  which  creates  se-  bid»  the  re 
veral  pemlfcies  for  .offences  therein  s|>ecified,  to  be  recovered  before  two  justi-  ^°'*J.t^y  * 
ces,  gave  ao.appeal  to  tbe  sessions,  but  interdicted  a  removal  by  certiorari.      aQ^er  it  hy 

The  8th  sect.  13  Ceo,  1,  direct*  that  persons  offending  against  its  provisions  certioran, 
shall  be  deemed,  under  tbe  statute  of  Anne  to  bo  incorrigible  rogues.     The  and  a  anbae 
stoluie  of  Anne  was  aflerwards  repealed  by  tho  1 7th  Goo.  2.  cap.  5.   but  di-qaeai  one 
laetod  that,persoos  ofionding  against  the  13  Geo.  1.  should  bo  deemed  »ncor- ^*j7^n«^t^^^ 
rigible  rogues  within  its  provisions;  the  latter,  however,  does  not  take  away  P^^j^^j^^  ^^ 

the  right  to  a  certiorari.  sach  inter 

Ilie  defendant  had  been  convicted  under  the  13  Geo.  1.  c.  23.  against  which  diction,  the 
cof  victioB  he  had  appealed  to  the  sessions,  part  of  which  was  confirmed,  and  claoae  in 
the  other  ipart  qua^wwl.     In  support  of  a  rulo  for  a  certiorari,  it  was  contended,  ™  ^^^^^^ 
ihat  all  the  proceedings  subsequent  to  tho  conviction  before  the  justice,  were^^^  incorpo 
under  the  17  Geo.  2.  which  did  not  take  away  the  certiorari;  and  the  provi- nji^d  in  tbe 
Aons  in  the  statiitftjof  the  la  Geo.  1.  which  interdicts  tho  removal  by  certiorari,- former,  aa 
eoukl  not  be  incorporated  in  an  act  passe4  subsequontly.     Against  the  rule  it  as  to  affect 
was  argued,  that  the.  proposition  advanced  in  favour  of  the  rule,  was  *" '^''^^^^i^ht^j^"^  " 
saying,  that  no  certiorari  could  be  taken  away,  but  by  the  sanje  act  of.parlia-  pl^ipfari 
meat  which  lofliots  the  punishment;  a  doctrine  which  had  been  expressly  de-^^^^^  ^j^^ 
nied  in  the  King  v.  Abbott,  553.  n,  4t]i  edit.    The  court  w^^re  dearly  of  opmnm,  i^^t  act, 
that  as'far  as  respcQted  the  proceedings  uodejr  the  17  Geo  '2.  c.  5.  the  certio- 
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j^g  d£ltTlOKAAl.^^ii<ei  resiraiuing^inuuig  of 

r  259  ]  rari  was  not  taken  awwy;  b»t  that  with  reference  tatbe  13  Cei>.  1  they  wertf* 

So  the  17    removable  by  eeriiorari.  «   ^    -  »..  ^  «*    ^.-^ 

G,  8.  takes  5.  in  re    Kay.  E.  T.    18^,  K,  B.  6  B.  A  A.  7W;  S.  C.   1  D.8i  R.  496. 
away  the        rpjje  statute  12  Geo.  K  makes  k  an  offence  for  clothien^  audi  other  maiiii^ 
writ  of  cer  ^^tm-^rg..  t^>  pay  the  wages  of  their  workmen  in  goods  instead  of  menej.  The 
tioran  only      ^^^^  ^2  Geo.  2.  creates  several  new  offences,  an4  extends  to  silk  nwniifiio* 
fencce  for    turcrs;  and  the  17  Geo.  3.  takes  away  the  certiorari  vpon  convicttene  under. 
A%  first       the  22  Geo.  2 .   A  silk  manufactorer  having  been  convicted  under  the  12  Geo-. 
time  crea     ]  ^^  22  Geo.  *2,  t)ie  question  arose,  whether  he  was  deprived  of  a  wiif  o^ 
tod  by  the  certiorari  by  force  of  the  17.  Geo.  3?    The  coart  were  of  opinion,  Atat  aatho 
j^       t   D  22  Geo  2.  makes  a  variety  of  new  svbslantial  offences;  in  addition  te  ttMee* 
BlTto^thMe  created  by  the  12  Geo  1.,  the  statute  17  Geo.  3,,  which  only  recited  tiie  diflbv* 
•reared  by  ent  provisions  of  the  22  Geo.  2.,  does  act  attach  to  the  12  Geo.  1.;  and,  there- 
the  12  G.  1.  fbre.  that  the  certiorari  might  be  obtained,  ^ 

6,  Rex  v.  Cassox.  T.  T.  182:3.   K.  B.  3  D.  &  R  3«.     — ^^ 
Bot  where       Professedly  under  the  statute  13  Geo.  3.  c.  78,  s.  80  Miliieh  prohibttvthe  A* 
*"  ^  m^de   n»ova!,  by  certiorari,  into  this  court,  of  any  proceedmgs  had  in  pursnance  <^ 
1^"twe  ji  ^^^^  "^^  ***  order  was  made  by  two  justices,  and  confirmed  by  the  sessioiis^ 
Scrt,  and    tor  diverting  a  road,  without  the  consent  of  the  proprietors  of  the  land  through 
confirmed    which  the  new  r(»ad  waa  to  be  carried.     The  order  did  VSl  specify  the  names 
by  the  8M  of  those  proprietors;  but,  after  the  difTerent  necessary  averments,  proceeded 
^^^    as  follows:  <*  We  do  hereby  order  that  the  said  highway  be  diverted  and  turn- 
deMbe  aa"  ^  through  the  landa,  imd  according  to  the  line  marked  A,  in  the  plan  hereto- 
thority  of,  annexed,  and  that  the  surveyors  tor  the  highways  for  the  said  parish  of  F.^ 
bat  (as  waa  where  the  old  road  lies,  do  forthwith  proceed  to  tfeat,  and  make  agreements 
alledged)    fof  the  recompence  to  be  made  for  the  said  ground,  and  for  the  fbrmiog  ihmr 
^*^^*5hf **  ■"**  new  roao,  &c.  in  stjch  manner,  and  with  such  approbatk>n,  and  by  pQr8VH> 
^rmA^as  ^^uch  measures  and  directions,  in  all  respect?,  as  are  warranted  and  pre*-- 
rdqnirad  by  bribed  by  the  statute  made  in  the  1 3th  year  of  the  reign  of  his  majesty  George- 
an  net,        the  Third,  for  Che  amendment  and  preservation  ef  the  highway*,  and  every 
yrhich  pro  sobsequent  act  or  acts  relating  thereto*  and  we  do  order  an  equal  aaseaamenty 
bibifii  the    qq^  exceeding  the  rate  of  6d  in  the  pound,  to  be  made,  &c.  in  the  said  parisfi^ 
rinovol  by  ^^^  ^i^^^  ^|^^  money  arising  therefrom  be  paid  and  appKed  in  making  such  reo- 
into  this      ompence  and  satisfaction  as  aforesaid,  pursuant  to  the  directions  of  the  atM 
ftoortofai^  acta,  &.c.''     A  certiorari  had  been  obtamed  by  defendants,  which  it  was  now 
proeeediagi  moved  to  qirash,  oiita  iifiproridt  emanmtfU^  and  to  award  a  procedendo.     It  wa» 
bad  in  par  however  urged,  tnat  the  writ  lay  at  common  law;  the  above  order,  thoagh  it 
?|^^^  ^^    purported  to  be  a  proceeding  in  pursuance  of  the  13  Geo.  3.  c.  78,  u*  19.  Ad' 
CoQft  hel  d  ^^^  ^^  ^  ^^^^  inasmtich  a«  the  statute  reqatres  that  the  names*  of  the  own-^ 
that  the  cer  ^^  ^^  ^^^  lands  through  which  the  new  road  was  to  be  carried,  fdiould  be  aet 
lionrl  wae  forth  in  the  order,  whereas  that  had  not  been  done  in  this  case.    -Bat  the  court 
BtUl  taken   said:  this  is  manifestly  a  proceeding  under  the  act  of  Georg^  the  Third  re^ 
"To^'n  1    ^^^^^  ^^9  ^^^  tliough  it  may  be  spmewhat  informal,  yet  it  is,  in  fcct  Mch  a  p(rt>- 
t  ^^  J    ceeding.     The  statute  appears  to  be  expressly  mentiohed,  by  the  very  worda 
used  by  the  justices  in  the  order;  vide  supra.     Whether  they  have  provided 
formally,  or  informally,  is  a  matter  with  which  Ihia  coart  has  na  aatnoritj  ta 
inquire,  because  the  writ  of  certiorari  is  taken  away;  though  we  doubt  rerj 
much,  whether,  under  that  act,  it  is  an  essential  part  of  the  order,  that  th4  jua- 
tices  should  specify  the  names  of  the  owners  of  the  land  through  which  the 
road  ia  tK>  pass,  the  act  containing  no  intimation  whatever  in  thirt  respect,, 
t^ugh  the  form  of  the  order  given  in  the  schedule  to  the  act  leaves  a  blank  for 
the  A^mesof  such  individuals,  the  foim,  in  that  respect,  being  only  directory. 
There  might,  perhaps,  have  been  some  weight  in  an  argument,  that  the  atat- 
ute  only  authorises  a  conditional  order,  whereas  this  is  al)solute;  but  eveB 
then,  that  would  only  make  that  part  of  the^order  void.     We  are,  therefore,  of 
opinion,  that  the  rule  for  quashing  the  writ  of  certiorari,  and  awarding  a  pro- 
cedendo, must  be  made  absolute.-^Rule  absolute.     See  3  D.  &  R.  ^;  3  B. 
Sf  A.  414;  55  Geo.  3.  c.  68  s.  2, 

7.  Rex  v  THE  Matob  op  Liverpool,  tin'c  Price.  T.  T.  1823.  K.  B<3P. 
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Tiiia  was  a  nocion  for  a  ceriierari  to  remove  a  conviction  under  50  G«o.  3.  So  upon  (bo 
«.  73.     The  ad  eatilled,  "Aa  act  to  alter,  explain,  and  amend  the  lavs  now  conttnie 
lA  Ibfce  respecting  tke  trade  of  bakers  residing  oat  of  the  city  of  London,  or  {j®"  ^^  *^* 
the  libecties  thereof^  or  bejond  10  miles  of  the  Royal  Exchange  "     It  begins  50  Gm*8 
ly  reciting  the  title  of  an  act  of  53  Geo.  2.  c  29.  (by  the  36th  and  37th  sec^  the  inten  ' 
tiona  of  which  a  certiorari  is  expressly  taken  away,  and  an  appeal  given  to  the  tion  of  tfae 
aeaaions);  another,  of  the  3  Greo.  3.  c.  6.,  and  another  of  13  Geo.  3.  c.  62;  ieptlatara 
«ad  thea  it^oceeds,  ''And  whereas  some  of  the  regalations  and  provisions,  J^*"^^^ 
•  ceataiBed  in  the  eaid  several  acts,  have  been  found  defective,  and,  in  some  re-  jon/of  the 
specie,   ii^urious  to  the  bakers  and  the  public,  and  it  is  therefore  expedient  former  aote 
4hat  the  aaiae  should  be  altered  and  amended,  and  more  efiectual  provisions  recited,  as 
made  lor  «M>ertaHiiiig  the  due  weight  of  bread,  and  (or  the  better  observance  far  as  they 
of  the  Loid'fl  dapr,  commonly  called  Sunday/^  The  difTerent -sections  correct  rag^ni  the 
the  evik  eomplasned  of  in  the  eniacting  part.     The  question  which  now  arose  ^fj^  '^ 
was,  whether  section  6.  virtually  incorporated  ss.  36  &  37  of  31  Goo.  2.  c.  29?  f^]]  ^r^^^ 
It  ia  as  follows:  *^  That  all  powers,  authorities,  provisions,  directions,  penalties*  and  conse 
/iMr&itiMes,  clauses,  matters,  anfl  things  contamed-inthe  several  acts  now  in  quentlythat 
force,  not  altered  or  varied  by  any  or  the  provisions  of  this  act,  -as  far  as  the  the  appeal 
.«UM  can  he  made  applicable,  and  can  be  applied  for  the  carrying  into  execu-  '^"j  h?" 
lioa  the  parposes  of  tnis  act,  shall  be  used,  exercised,  and  put  in  execution  ^"r^,^  \^^ 
Ax  enforcing  the  regulations,  provisions,  and  directions  of  this  act,  in  such  and  .j^ea  away, 
the  sane  maaner  as  if  the  same  were  herein  contained,  and  were  at  length 
re-enacted,  aoA  made  part  of  this  aet;  and  the  penalties  by  this  act  inflicted 
«hall  he  recevered  and  applied  in  like  manner  as  the  penalti^  by  the  said  sev- 
•^raJ  other  acts  inflicted  are  directed  to  be  recovered  and  applied^''     It  was 
>coiiteiidedy  that  although  sect.  5.  of  the  50  Geo.  3.  c.  73.  wde  a  general  clause 
of  reference  to^e  31  >Geo.  2;  the  3  Geo.  3.,  and  the  13  Geo.  3,  yet  it  might 
be  satisfied  by  incor^^orating  the  general,  without  including  the  special  provi- 
•«ioM  of  those  statutes,  one  of  wUch  took  away  the  cer/iomrt,  and  the  other- 
45ave  an  appeal.     Sed  per  Cur,     The  former  acts  are  not  in  terms  repealed    [261  ] 
except  so  far  as  they  mre  expressly  altered  by  the  50  Geo.  3.     Now  the  50 
'Ciee.  3u  does  not  make  any  alteration  as  to  what  had  been  previously  esUbslih 
-ed  by  31  Gee.  2.  c.  29.  ss.  36  &  37.,  which  give  the  appeal,  and  take-away 
dhe  certiorari,     'fhe  clause  itself  is  not  altogether  free  from  ambiguity;  some 
«beciirity  existing  by  the  introduction  of  too  many  words.     Yet  it  was  clear- 
Jj  the  iBleBtioB  of  the  legislature  to  leave  the  provisions  of  the  former  acta,  ms 
tdiey  regurd  the  appeal  and  cer/iorort,  in  f\ill  force. — ^Rule  refused.     See  3  B.     ^^ 
A.  A.  414.  596;  2  T.  R  89.  198.  510;  1  D.  &.  R.  436.  rtl^SSv^l 

IX.    AS  TO  ITS  OPERATION.  ^^Lk 

(A)      As    TO    WHAT    PROCEIDINGS    ARE     REMOVED     BY,   IN   RELATION  TO  THE  h«ve  Ulktn 

STATE   OP   THE    CAUSE.  P'*^®  Jj* 

Attiv.  Battaius  H.T.  1801.  K.  B.  1  East.  298,  S.  P.  Smith  v.  Cross.  H.  |^^7 
T.  noa.  K.  B.  7  Mod.  138;  S,  C.  12  Mod.  643;  S.  C.  1  Saik.  148;  S.|^*?* 
C.  2  Loid  Raym.  836;  S.  C.  3  Salk.  79;  S.  C.  2  Lord  Raym,  845.  S.  though  Uis 
P.  Ason,  M.  T.  1709.  K.  B.  2  Lord  Raym.  1305.  proved 

A  certiorari  to  remove  an  indictment  from  the  sessions  being  tested  before  iagi  «ri8»a 

hat  sround,  masmuch  as  ittedafUtme 


m,^  indicCmeot  was  preferred,  was  objected  to  on  thji  ^  ^ 

eoold  not  operate  to  remove  that  which  had  no  existence  at  the  time.     The  ^^^  '^^^ 

argOBMHt  was,  however,  considered  untenable.  ings  mbM 

(B)  Of  its  influence  as  a  stay  of  proceedings.  ^^^i  to  so 

1.  Rex  v.  Battams.  H.  T.  1801.  K.  B.  1  East.  298.  P  S.  Cross  v.  Smith,  uce  of  the 

H.  T.  1702.  1  Salk.  148;  S.  C.  2  Lord  Raym.  836.  certiorafi 

•  Provided  the  directiona  of  tk«  %l  Jac.  I.  c.  8.  «.  7.  have  been  complied  with,  by  ent w- given  to  ^e 
lAff  into  the  propef  rooognisaneea  previoiif  to  the  lemeval;  see  a  Hawk.  P.  C.  c.  27.8.  §9.  oftcer  to 
Bat  as  a  eertioraH  operates  only  as  a  discharge  from  the  time  of  its  being  actnally  served,  whom,,  &c. 
and  not  fron  the  time  of  its  being  isaned;  if  the  writ  be  not  delivered  before  the  jury  are  sitting  in  his 
fwera  to  try  the  iasae,  the  jnsticei  may  proceed;  see  1  Salk.  144.  160;  2  Hawk.  P,  C.  <^'M^f^  ^ 
27.  a.  W;  Williams.  J.  eerHorari  VH.;  thoogh  if  it  be  not  delivered  previons  to  its  re-  pacity,  are 
iam,  it  wUI  beimavailable;  n^  1  Xeb.  944;  2  Hawk.  P.  C.  «.  27,  a.  69.  void. 


AS9  CKRTlbRARL—Ejfeciu^  Lsnuig. 

It  was  argued  ia  thiis  case  that  a  writ  of  certiorari  had  ooi  been  regularlj  de* 
iivered  to  the  justices  so  ag  to  bind  them  to  obey  h;  although  it  ajipoared  Aat 
the  certiorari  had  been  produced  in  court,  and  had  coine  to  their  knowledge. 
The  court  hoTvever,  said,  that  lliey  could  not  agree  with  such  a  position',  that 
no  doubt  the  court  were  bound  to  viojd  obedience  to  it,  and  that  all  nbeeqnent 

THwrefore,  proceeding?!  in  the  matter  v.ere  void. 

after  cerlio  o     Siii  Goi>fR'.y  Kxem.uk's.  E   T.  1693.  K.  B.  1  Salk.   151. 

™L-^;L«-s  -ftT  Cvr,  It  triero  l)r-  a  iorril-Io  detainer,  nnd  an  inquisition  taken,  and  then 
move  inqm  .  ...  j    *  *•      -^  %      •  .   • 

I   26:2  1    °  certiorari  to  remr^ve  tl:c  uiquisition,  and  alicrwards  a  new  forcible  detainer, 

mtion  of  for  the  justices  may.  nottviihstandinjT  the  certiorari,  record  the  force,  bat  they  can- 

<vible detain  not  pro^:ecd  to  award  restitution;  so  it'af^er  the  inquisition,  and  before  the  cer- 

er,  the  jiistitiorari,  there  had  been  a  forcujlc  detainer,  the  justices  might  have  recorded  the 

cee  cannot  f^rce;  but  all  proceedings  upon  such  .inquisition  are  stopped  by  this  writ. 

Trnten    *'*'^-   P-  'V  ^-^^^   ^^•'*"    ^"^^-^  '^-  ^-  ^   Salk.  147:   6    C.  Lord  Rkym.  989, 

tir.    Entries  .S7      S.  V     Monr.EY  v.  Stacker.   M.   T.   1703.  K.  B.iS 
Bat  a  ccrti    .       Mfn].   ^r3. 

Y>rari  is  not  The  defendant  was  convicted  of  dorr-s(r-aiing,  and  a  warrant  was  awarded, 
a  soperao  ^c.  He  accordingly  distrained,  and  then  camo  a  certiorari  to  remove  the  coo- 
deas  to  an  yiction;  and  after  the  record  removed,  the  constaMc  sold  the  goods,  hot  woui«l 
iasaed  *be  "^*  P^*"*  ^^''*^^  *^^^  money  or  return  the  warrant.  And  the  court  held,  1st,  That 
fore  the  sn  ^^^'  constable  m?^ht  well  proccrd  in  the  execution  after  the  certiorari,  because 
ing  oat  of  it  wns  begun  before,  and  the  certiorari  no  more  stays  it  than  a  writ  of  error  of 
the  certio  a  judgment  in  CB.  stays  the  execution  of  a  fieri  Aicias  already  begun  to  be 
'"'•  executed  in  the  K.  B. 

After  remo  4.  Anon.  T.  T.  K.  B,  1702.  K.  P.  7  Mod.  Rep.  30.   . 

dieuncntby  ^''*'  ^"'''  }^  ®^.^^'  ^^  *  ^^^  ^'^^  ^^^  future,  that  upon  the  ijioving  of  indict- 
certiorari,  '"©"Is  ^Y  ceHorariy  we  will  not  hear  a  motion  in  arrest  of  jdfigmcnt  anlil  the 
no  motion   defendant  has  appeared. 

*«B  ho  (C)    As  REGvnOSTIlE  SURETIES  QELOW. 

^ade^jn  ar  TaY[.0R  V.  Shaplano,  M   T.  18M.  K.  B.  3  M.'&  S.  328. 

nent'  nntS  The  question  which  arose  in  this  case  was,  whether  upon  removal  of  a  caaso 
thedlefenil  ^7  t-^Wtorrtrt  out  of  the  court  of  the  honour  of  Gloucester,  the  frfcdges  below 
ant  baa  ap  were  discharged,  by  putting  in  and  perfecting  bail  above.  The  court  ^held 
peared,  that  they  were,  and  said;  is  it  not  contrary  to  one  of  the  first  principlea  o£  law. 
By  fhe  de  that  a  person  shall  be  his  wxahis  in  the  same  matier.  The  defendant  here 
fendaat'fl  re  would  bo  so>  if  his  bail. below  remain  liaide  after  he  has  put  in  and  perfected 
«w»e  br  ^^'^  above.  The  dist  nction  seems  to  le,  that  where  the  plaint iflremoTts,  the 
Mrlioimfi  ^^^^  are  immediately  discharged;  but  where  the  defendant  removes,  the  bail 
out  of  an  »''«  not  immediately  difchar^^ed;  but  there  is  another  condition,  that  bail  above 
iiiieiioff  be  put  in  and  perfected. 
Mart,  the   pM^n  below  are  duchargad.   provyod     bail  bo  pat  in  and  pOrfucleJ. 

\^^)    '^ffECT  OF  PROCEED LVns  AFTER  DELIVERY  OF  THE  WRIT. 

ITaa  infer,  J.  The  Qoeen  v.  the  Mayor,  Src  op  Carlisle.  T.  T.  1701.  K.  B.  7  Mod. 
er  jarBaie  np 

e!!«llTfter  An  attachment  was  granted  against  the  IMavor  for  proceeding  after  a  corfi- 
•  •ertierari.f^;^''*  h^  been  delivered  to  him.  Sec  Sir  T.  Ravm.  180;  1  Vent.  €6;  Yelv. 
M  attach    32;  2  Hawk.  P.  C.  c.  27.  s.  G2,  " 

niMthea.    2.  ^f™  and  others  v   Commissioners  of  Sewers.  II.  T.  16C7.  K.  B.  1. 


•naf  eew    n«„lVl!o  ^^^  «he  commissioners  wcro  brought  into  court  by  attaihiBeot,  be- 
ere  inpose  ^"^^  t^^ey  proceeded  to  fine  a  person  after  a  certiorari  had  been  del"— 1 
•ftae.  TT  3.  Hex  y.  Bury.  T.  T.  1778.  K.  B.  Cited  1  Doug.  194. 


And  the  of  ,y^°  f  '"'^^  ^  ™ow  cause  why  a.i  attachment  should  not  issue  aaainst  the 
«e«ctnnot««'«'MaBt,  who  was  clerk  of  assize  on  the  xXorfolk  circuit,  for  Dot  oboying  a 
^i^nnJJl^A^  V  V,""^'"  '"'  'n^Jictm^nt  for  murder,  and  a  special  verSot 
d^y^'  ""  c^5 tilf  I..T  '  u ,  "'*  d«fi"ndnnt  insirtod,  that  he  had  n  ri^ht  to  retain  the  re- 
tencTofnot  Zjfl,h  ■  "^  ^^  ''"!.''  *"'  ^""^ <"''  tlfawing,  ingrossing,  &-c.  Mhich  the  aJtor- 
keiif  paid  ,1^  '°'  '"«  prisoner  refused  to  do,  on  the  ground  of  llieir  bcina  exorbitant. 
xTowever,  on  the  attorney's  undertaking  to  pay  as  much  as  should,  on  a  rcf- 


CEftTIORAHI.— jRe/«)'n  to.  IB! 

orelice  to  the  master,  be  reported  to  '.be'due,  the  record  was  returned  intobii  fern  in 
court,  upon  which  the  rule  was  discharged.  Bui  Lord  Mansfield  eaid  :  heU'**^®"*^ 
riiould  be  very  unwilling  to  deterniine  that  a^clerk 'of  assize  has  a  lien  on  the  t^*'^'^^^, 
records  of  the  Court  for  his  fees,  for  that  he  foresaw  great  inconvenience  from  ©f  bringing 
such  a  doctrine.  mp  the  de 

(E)  Effect  of  its  being  remanded.  fendani.* 

If  the  indictment  be  removed  by  certiorari  after  issue ,|[and||  aflerwards  re^ 
manded,  the  imfcrior  courts  may  proceed  to  trial,  in  the  same  way  as  if  the 
writ  had  never  been  awarded  ;  2  Hawk.  P.  C.  c.  27,  s.  61  ;  Williams,  J. 
Certiorari  VII. 

X.  AS  TO  ITS  RETURN.! 
(A)  When  necessary. 
On  a  certiorari,  the  justices  at  sessions  must  return  the  prdcecdings,  al^ 
though'no  recognizance  has-been  entered  into  ;  2  Hawk.  P.  C.  c.  27.  s,  47.  1  ^^^   I   • 

(B)    FOEM  OF  THE  RETURN.  I'u'"'"^ 

^    /  .    ^  ,  ...  miiat  be  oil 

(o)   U^nci'al  requisites.  poper.^ 

1,  Rfix  r,  THE  INHABITANTS  OF  Stow  Bardon.  M.  T.  17S6.  K,  B.  Ca.  Temp. 

Hard.  173. 
Motion  to  quash  an  order  of  removal  returned  on  a  certiorari  exception,  thai  ^^^  .^^1^^ 
the  order  was  returned  on  paper  *,  the  Court  said,  such  a  return  must  not  hefg^^f  ^fii^^ 
on  paper.  proceed 

2,  Rex  v.  tue  parish  of  St.  Mary,  Devises.  E.  T.  17C«.  K.  B.  1  Salk.  147.  ing«only  be 
On  a  certiorari  to  remove  an  order,  the  return  was.  "the  tener  of  whicH^®'^*^®^»  ** 

foUows  in  these  words,"  when  it  should  hove  been,  whichorder  fellows  in  **»*«®  JJl!|i^e.§    ' 
words,  and  for  this  reason  it  was  quashed,  and  on  motion  a  new  oerlioraii  was 
granted. 

3,  Rex  v.  the  inhabitants  or  Hexnixoh am  and  Finchiwgfmbd*  M-.  T.  1737.  And  a  re 

K.  B.  And.  73  ;  S.  C.  Burr.  S.  C.   112.  208.  ^  tn™  of  or 

In  this  case  it  was  urged  that  the  return  to  certiorari  was  insufficient,  ^'^^^^"fj^^ 
that  the  orders  are  to  remove  "  A.  B.  and  E.  hia  wife,  and  two  daughters,  awd  ^^^^^  ^^ 
the  children  of  A.  B.  and  E.  his  wife,"  and  cettbrari  is  to  remove  all  orders  cribed  in 
ibr  the  removal  of  A.  B.  and  E.  his  wife,  and  the  children  of  A.  B.  and  H6b.  the  writ; 
327.  and  Salk.  145.  452.  were  cited,  and  the  return  was  for  this  reason  hid- 
den bad.  , 
4.  Rex,  v.  Berry  E.  T.  1692.  K,  B.  Carth.  223.                       Ortheonhs 

Indictment  upon  the  statute  5  Eliz.  for  exercising  a  trade  in  a  borough,  not  ?^|\;^^''**' 
being  bound  apprentice  to  it ;  and  upon  a  certiorari  to  remove  it  into  B.  R.  in^nth^pre 
the  mayor  returned,  UmmlUme  ct^iifico  qitod  ad  Sessunum  pacU^  fyc.  ptrju  ra*  sentmenf  of 
lores  priEserdalum  txisUi  quod  bUla  sequew  est  vertij  viz.  Qffod  pnzdkt     Berry  the  hWi,  is 
did  exercise,  &c.     The  first  exception  was,  that  bilki  aeqneuB  est  r&ra  is  naught ;  had.    ' 
sed  nan  alloc^iut,  ai  to  that  part  of  the  return  ;  2d.  Exception  was,  that  there   I  -^^^  J 
is  no  bill  at  all ;  for  it  is  not  said  that  it  was  presented  by  the  jury. 

Sed  Per  Our.     This  is  no  return  to  the  certiorari,  for  the  writ  commands  to         , .    . 
return  anjindictment,  bat  this  is  none,  therefore  wo  cannot  quash  it,  nekh  er 

♦  Far  the  recovery  of  the  former  he  ha«i  a  proper  remedy  by  action,  and  for  the  latter 
if  not  paid,  the  defendant  may  be  remanded;  sec  8  Stra.  808;  2  Strn.  1262. 

t  If  the  person  to  whom  the  certiorari  is  directed  do  not  make  a  returii.  then  an  alias, 
that  is  a  second  writ,  then  a  pluriet,  that  is  a  third  writ,  or  eausam  nobis  eignifiees  slwU  .    ' 

be  awarded,  and  then  an  attachment;  sco  Cromp.  116.  '  ' 

X  Bat  on  parchment;  see  1  Barnard.  113.  . 

§  Since  in  the  return,  the^record  itself,  or  the  tenor,  or  the  tenor  of  the  tenor,  is  to  be  cor- 
.  4ified aceoiding  to  the  lequisiiion  in  the  writ;  see  F.  N.  B.  245;  8  Keb.  47;  2  llswlc  P,  C. 


186.  b;  2  Hawk.  P.  C.  c.  27.  s.  71.  And  if  any  thing  is  inserted  in  the  return  by  way  of 
/Bxdanatioa  or  otherwisc/wbicb  wasYiot  commanded,  it  will  not  viinte,  hot  be  rojccted  an 
;iBrp1osage;  spe  Will-ams,  J.  Certiorari  VIII>  2  Salk.  493, 


..  J 


iZ2  I'KRTIORARI.— Aa/urw  lo . 

1^  dSo  }  CW  we  8a€«r  thiit  return  to  be  filed  ;  because  it  is  iosufficieot.     Tbe  msyot 
was  ordered  to  omeod  the  return.     Et  pei-  Cur,     a  return,  ^tiod  kwml&me 
Bat  where  arUlicOf  is  not  good. 

^imri  *  ^'  '^"*  ^^^'^  ^^  "^^  '^^^^  ^^  WiNCHELstA  T.  T.  108 1  K.  B.  T.  Raym.  44S. 
for  the  re  ^  ^  certiorari  was  granted  to  the  mayor,  jurats  and  commonalty  of  the  an«- 
movel  of  or  ctent  town  of  Winchelsea,  in  Sussex,  to  remove  an  order  or  decree  made  by 
den,  deacfithem,  who  made  this  return;  viz.  That  there  have  been  time  out  of  mind  in 
biog  the  Kent  and  Sussex,  five  ancient  towns,  viz,  Hastings,  Sandwich,  Dover,  New 
'^^to?*  ^  Romney  and  Hythe,  which  have  been  called  Cinque  Ports  of  the  kingdom; 
the  repair  *^^  ^^^  "*  Sussex  there  are,  and  always  have  been,  two  other  ancient  towns 
of  beBcooe,  called  Rye  and  Winchelsea,  which  are  members  of  the  said  Cinque  Ports, 
wateh'hoa  That  the  scud  town  of  Winchelsea  hath  been  time  out  of  mind,  incorporated^ 
MS  werfln  by  the  name  of  Mayor,  Jurats,  and  commonalty  of  Winchelsea.  That  all" 
^•®*y  ®'  *****  cinque  ports,  with  their  members  have  been  time  out  of  mind  places 

pair,  it  waa  ^  owlcring  provision,  and  presevation  of  shipping  of  the  kings  and  queens  of 
Cufen  well ^^1^  kingdom  of  England  for  the  time  being;  and  that  by  reason  of  their  situ- 
•noagh.  ation  upon  or  near  the  sea-shore,  the  inhabitants  and  residents  thereof,  as  well 
temie  keeping  the  said  towns,  as  of  the  said  kingdoms  of  England,  against 
fi>reign  invasion  of  enemies,  have  always,  and  ought  to  keep  beacons,  watch- 
boasee,  and  guards,  night  and  day,  as  well  by  sea  as  land;  and  for  better 
maintenaaee  thereof,  the  said  town  of  Winchelsea,  in  their  Common  Hall, 
used  to  make  taxes  and  rates  upon  every  inhabitant  or  occupier  of  houde  or 
or  land,  lying,  or  being  within,  the  said  town  or  liberties  thereof,  which  said 
privileges  were  confirmed  by  Magna  Charta.  That  1  Mary.  32  Car.  2.  thejr 
made  m  tax  of  6<l.  per  pound  for  the  maintaining  of  the  said  beacons  and 
watch^uaes,  according  to  a  schedule  annexed  to  the  said  tax,  and  that  there 
was  no  other  order  or  decree;  and  set  out  the  schedule  And  to  this  schedule 
was  objected,  that  it  is  not  set  forth  (hat  the  beacons  or  watch-houses  were  ia 
decay  or  out  of  repair,  and  so  the  rate  was  unnecessary;  but  resolved,  it  is  well 
enough;  fi>r  Ist,  It  would  be  dangerous  to  expect  till  they  became  in  decay; 
for  then  there  naust  be  no  beacon  till  repaired,  nor  no  watch-houses  in  the 
meantime,  which  would  be  dangerous  for  the  place.  Sd.^It  is  to  be  presumed 
that  the  inhabitants  will  not  tax  themselves  unnecessarily,  and  they  do  all  con- 
cur in  the  taxation;  and  so  the  order  was  confirmed. 

6.  Rex  v  Eaton.  H.  T.  1788.  K.  B.  2  T.  R.  285. 
^D*iA^n  T^'^®*  return  of  a  magistrate  to  a  certiorari,  to  remove  a  conviction  on  the 
haa  bewi  re  I^"^-^<^S  *^  ^^^-  3-  c-  30.  was,  that  the  defendant  after  the  conviction,  having 
tamed  to  «»^«  into  a  recognizance  to  try  his  appeal  at  the  nerrt  quarter  sessions,  he, 
the  aewiieas  the  justice,  had  returned  the  record  of  the  prosecution  lo  the  sessions,  where 
b^  the  eoB  it  was  filed  of  record;  but  he  had  annexed  tlie  copv  to  the  writ.  It  was  urged 
wj"f  ■»  that  the  origind  ought  to  have  been  relumed;  but  the  Court  said,  the  return 


oat  to  re     "*®  P^^y  having  appealed  to  the  sessions,  and  thereby  made  his  election  ac- 
movett,  an  cording  to  the  terms  of  the  act 

^^  ^         nn.  (b)  Of  ike  Seal. 

SJ^ofUii^^^^.n '""^  *^  *  "^"^  of  certiorari  ought  to  be  sealed;  see  2  Hawk.  P.  C.  c. 

writ,  it  laf  ^ ' •  ••  '^• 

fieieaL  (C)  By  whom  to  be  returned. 

1.  Ashley's  case.  T.  T.  1696.  K.  B.  2  Salk.  479. 
Tbe  letam  Two  orders  were  removed  by  certiorari,  but  the  return  was  quashed,  be- 
I2rf  .^!!lt^  ^"?**  "V  ^^®  »^*»«<*«le  annexed  to  the  writ,  the  return  was  not  made  by  two 
JJ2«w«i>e justices,  but  by  the  clerk  of  the  peace,  who  was  not  the  person  to  whom  the 
^•party  to  v'?^L«''l  ^«^°i^ected;  and  thereupon  a  new  certiorari  was  grouted.  See  2 
whom  iti,  Keb.  385;  2  Hawk.  P.C.  c.  27.  s.  66;  1  Roll.  Abr.  752;  ijac.  Ab.  Certiorari; 
dtreeted.     Williams,  J.  Certiorari^  8. 

Bot  where  2.  Rex  v.  the  Inhabitants  of  Barking,  &c.  E.  T.  1705.  K.  B,  2  Salk.  452. 
A  certioran  issued  to  remove  all  orders  concerning  the  inhabitants  of  the 


CV:Rri6RAlll—Aelumia.  i^ 

fldrkh  of  Barking,   Needbam,  Market,  and  Darmesden  hamlets,  ^^W  Ae  Jjj"  dM«3 
order  mentioned  Barking,  and  Needham,  and  Darmesden  hamlets  ^'^^^^j^^J^ 
Market.     It  was  argued,  that  they  must  be  taken  to  he  the  same;  for  ^^ciugtetg 
1  Sid.  64.  a  writ  was  addressed  to  the  justice^of  Chester,  and  returned  by  the  and  remra 
Chief  Justice,  was  holden  sulficient.     Holi,  C.  J:  The  Chief  Justice  of  Che»-  ed  by  J. 
ter  in  his  patent,  is  called  jurticiarius^  and  there  was  but  one  till  18  Eliz.  c.  8.,  ^  ^Uf 
which  gave  the  queen  power  to  make  another  who  is  styled  alter  jmticimitt»jJ^'^^» 
and  the  first  jmlidary  and  so  our  writs  are  directed^  we,  therefore,  take  notioe  Ot  to  ai 
of  him,  and  do  not  regard  his  calling  himself  Chief  Justice.  ^w*  iUJi 

3.  Rex  v  Griesly  T.  T.  1686.  K.  B.  Comb.  25.  S^ilby'* 

Per  Cur,  A  certiorari,  though  directed  to  divers  justices,  may  be  retarned^^^  ^  J^ 

by  one.  ♦•  hoWtottif 

*-•  "^  (D    Mode  op  making  the  return.  ficient. 

The  proper  made^of  making  a  return  seems  to  be  to  indorse  on  the  h^A   ^  ^7  ] 
of  the  writ,  "the  execution  of  this  writ  appears  in  a  certain  schedule  hereunto 
annexed,"  and  then  to  send  the   schedule  on  a  distinct  piece  of  parchment, 
annexed 'to  the  record  of  the   indictment,   and  transmit  them  t?gf*^?I  *f  ***® 
superior  Jurisdiction;  see  1.  Saund.  134;   Burn.  J.  certiorari,  IVj  Wittams/ 
J  ^rtiorari.  Vill;  Hand.  Prac.  39.  396.     And  the  words,  *•  humbly  certify, 
&c,"  are  unnecessary  and  improper;  see  Catth.  2^23.     The  sch^ttle  mujt  bo 
made  on  parchment,  for  it  will  he  qnashed  it' on  paper;  1 .  ■  iirnard.  I  «3;.Ka«Jf 
J  certioTari';IV,Winiam3,J  r-ertiorari,  VIII.    It  is,  m  general,  adfisabll^ 
that  where  a  certiorari  is  directed  to  jnstices  of  the  peace  for  the  removal  rt 
indictments  taken  before  them,  the  retarn  should  have  the  clause  "tohear  and 
determine  diverse  felonies,  &c. '»  as  well  in  the  description  of  the  ynagislrati«,         ,       , 
^omake  the  certificate,  as  of  those  before  whom  the  indi^tmenti.  smd  lobe 
taken  in   its   caption;   see  Dalt.  J.  c  196;  ^2  Hawk  P.  C  c^- ^^^^  »^' 
Ab    certiorari    H;   Burn.  J.  certiorari,  IV;  Williams,  J.  certtord«,  Vlll. 
And  if  the  words,  «t!ic  jurors  of  our  said  lord  the  king,"  on  their  oath  preset, 
^  omiied,  the  return  will  be  invalid;  see  Carth  ^;  ^<^'^^i^^^^^  "J 
It  is  also  said  that  the   return  must  be  under  the  seal   ^f  *»«^  ^"^^^"'J;*^ 
trhom  it  is  directed;  and  if  they  have  no  proper  seal,  ""ff  f  y,^*!,***^^      . 
may  think  fit  to  employ;  see  Cra  Eliz  821;  1  ^?3j.^^j^"«jJ  ^  ±±       ' 

?e:^Ca»7rWil^^^^^  J,  certion^ri,  VIII  ^^^^^y^:^^^^^ 
on  a  sinele  iustice  returns  it,  a  seal  is  requisite;  WilHaim,  J.  ceitioran,  VUI. 
Kthe  ?&rn  be  defective,  it  may,  neyerthetesa  be  f7«J^^>*«^  "^  ^ 
Coort-  see  4  East.  175;  id,  note  b;  1  Saund  249.  nolo  'v.^  Bast.  176. 

Ifaiylmproper  dela;  arise,  the  return  may  be  enforced  by  asrfe  barnUe, 
whereby  he  parties  to  whom  the  writ  wa.s  directed,  are  commandod  <»»«*«« 
Srlix  days'  notice  given  them;  but  if  this  side  bar  ruje  ^e  obtj^wd  wHb- 
oi5  sJffi^eSronnd,  tl^  defendant  may  move  to  have  that  rule  d«ch«^ 
iTc  ffiSt  299  After  this  side  bar  rule  and  notice,  in  general,  the  infenor 
JurisdiS  «e  bound  to  make  return,   f - 'ho«gh  U  sh^ld  -^F""^^^ 

Sr  B^;^h:Tart;[o  SiomTccLTari  n^ccted,  may  make  what  tct,^  to 
333.  15ut  tne  parcy  to  wn  ^^^  affidftvits  of  its 

special  reason;  but  the  ^P^y^!"'^^^ ^^^.-^^^^  ^^  public  iustice;  see  6  Mod.  . 
§S^^lri°StvTrS.tS%T9frc"*rbr!*"ceKiL^^  H;  WilH««, 
^'cixttrariV^nTand  matter  by  way  o(  explanation,  or  othcrw»e,  unneees- 
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sarilj  introduced  on  the  return,  will  not  be  regarded  by  tlie  court  above;  see 
2  Salk.  492.  493;  Hawk-  b.  2.  c.  27.  s.  70.      When  the  return  is  completed, 
it  18  sent  by  the  clerk  of  the  peace  to  the  crown  office,  and  delivered  to  the 
AffidnTiU    proper  officer;  1  chit.  crim.  394. 

impugning  (E)    MoOfi    OF    IMPUGNING  THB    RETURN. 

the  return  Cowper's   case.  H.  T.    1703.   K.  B.    6  Mod.   Rep.   90. 

to  4  ceriio       rp^  ^  certicrari  issued  for  the  removal  of  all  the  inquisitions  of  forcible  entries 

IdmUwiW»,  ™a<*«  by  J.  S.,  and  the  justices  returned  an  inquisition  of  an  entry  made  by  B. 

unleflB  to  '  upon  F.  S.     Affidavits  were  produced  to  prove  the  inquisition  of  force  by  A., 

prdve  that  and  the  precept  to  inquire  of  a  force  against  J.  8.  by  A.,  and  that  they  did  not 

the  return   inquire  of  any  other  force. 

waseomipt      p^^,   q^^      Wewillonly  receive  affidavits,  in  order  to  have  informations 

ly  made.     ^^^  againsf^he  justice^  for  this  abuse,  and  not  against  the  returnJlvhWi  is  a 

An  action    matter  of  record. 

lies  for  ma  (F)  PUNISHMENT  FOR  MAKING  A  FALSE  RETURN.  , 

king  a  false  1.    Cowper's  case.  H.  T.  1703.  K.  B.  6  Med.  90, 

-    return  to  a      The  Court  in  this  case  observed,  that  if  the  return  to  a  certiorai'i  be  false, 
certiorari,    y^^  jj^y  jj^^^^  y^^^  action  for  a  false  return.* 

2.  Rex  v.  Barker.  H.  T.  1800.  K.  B.  1  East.  186. 
ffi"trate°bv  A.  criminal  informajtion  was  appllied  for  against  a  mayor  under  the  following 
nstaruing  circumstances.  A  B.'s  goods  had  been  t&en  in  execution  under  a  warrant 
tbeconTic  of  distress,  issued  under  the  hand  and  seal  of  the  defendant;  in  consequence 
lion  of  a  of  wbich,  A.  B.  applied  to  the  defendant's  clerk  for  copies  of  the  warrant  and 
party  to  a  proceediegs  on  which  the  defendant  had  granted  the  same,  wbich,  when  com- 
ilorari  in**a  P*^*"^  with  the  original  signed  by  the  defendant,  then  being  upon  the  file  of 
more  for  informations  and  proceedings  taken  and  recorded  before  him,  were  furnished 
mal  shape  him.  A.  B.  then  obtained  a  writ  o£c€H'wrariy  when  the  defendant  retomed  a 
than  that  in  record  of  conviction  drawn  out  at  more  length,  and  in  a  more  formal  manner, 
which  it  tJi^m  tjie  qqc  from  which  the  above  copy  had  been  taken,  which  alteration  was 
d^  B  nn  ^^^'"^P^^  *^  ^^  justified  on  the  part  of  the  defendant,  that  the  copy  with  which 
and^of  '^'  ^*  ^^  \>een  furnished,  was  merely  intended  as  a  copy  of  the  minutes  of 
which  a  co  th^  convictioii,  and  that  it  was  tlie  constant  practice  cf  magistrates  to  proceed 
[  269.  ]  in  this  manner-,  first  taking  down  minutes  of  the  proceedings  on  which  their 
py  bad  been  judgment  was  founded>  and  afterwards  having  them  drawn  up  in  form  before 
delivered  to  they  were  filed  of  record.  And  although  it  was  urged  in  support  of  the  a^ 
^*t2i  P^^cation,  that  such  practice  led  the  parties  to  incur  an  unnecessary  expense 
wM^holden  ^J^  bringing  a  writ  o{ certiorari;  the  court  acquiesced  in  the  arguments  advan- 
not  to  ren  ced  on  behalf  of  the  defendant,  observing,  that  it  was  a  matter  of  constant  ex- 
der  himself  P^fience,  that  it  was  by  no  means  unusual  to  draw  up  the  conviction  in  point 
subject  to  a  of  focm  afler  the  penalty  has  been  hurried  under  the  judgment;  and  that  the 
criminal  in  position  as  to  the  expence  incurred  was  not  tenable,  as  a  ceriiorari  was  only 
ahhoMh°lt  "^•".*  *^  relieve  parties  oppressed  by  any  substantial  defect  in  the  justice  and 
appeared  ^^Gj^^^^y  of  the  proceeding  itself  before  the  magistrate;  and  not  to  be  made  use 
that  no  cerO^in  tbe  case  of  a  mere  informality  in  the  manner  of  drawing  up  the  convic- 
tiorari         tioDi^Rule  refused. 

would  have  (Q)  Punishment  for  not  returning. 

had"ihe  CO  '^^  attachment  lies  for  not  returning  a  certiorari ;  see  Crom.  116. 

py  corres 

ponded  XI.    BAIL  ON. 

with  the  (A)  In  what  cases  bail  is  required. 

preciae  Jo  criminal  cases,  when  the  return  to  the  cortiornri  has  been  made,  and  the 

^faS^dia  *"'^"^*™«"^  removed  to  the  Kings's  Bench  at  the  instance  of  the  defendant,  if 
eloeed  by    *"®  *^**'  "*  ^^®  recognizance  are  exceptionable,  the  prosecutor's  solicitor  may 
the  return,  compel  the  defendant  to  add  sufficienl  bail,  by  taking  out,  and  serving  on  the 
defendant's  clerk,  in  court,  a  judge's  summons  for  a  procedendo,  unless  better 
bait  be  put  in  ;  see  Hahd.  Prac.  39.     If  he  do  not  find  sufficient  sureties, 
*  If  the  penon  to  whom  a  certiornri  is  directed  make  a  false  rctarn,  the  Coart  will  not 
•Uy  the  fiKng  of  il  un  an  affidavit  of  its  being  false,  exce|»t  in  public  cas«s,  as  ia  instances 
ol  commisfiionerD  of  sewers,  or  for  not  rcpfliring  biaJmovti,  oi  for  some  such  ppecial  causes; 
stfc  Uah.  c.  195.  *         o     sr       *   »  r 
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thea^  upoA  the  attendance  of  (he  summons,  the  judge  will  order  Hie  procedendo 
to  issue^  and  the  indictment  and  proceedings  will  be  sent  back  to  the  court  in 
which  the  prosecution  was  commenced  ;  Hand.  Prac.  39' 

In  civil  proceedings,  anterior  to  the  introduction  of  any  legislative  enact-* 
meats  on  the  subject,  bail,  on  the  removal  of  causes  from  an  inferior  jurisdic- 
tion by  certioraii,  or  hcAeas  corpw^  was  in  all  cases,  required  in  the  court 
abovo,  with  the  exception  of  actions  for  words  or  trifling  assaults,  or  in  suits 
against  an  executor  or  administrator ;  see  1  Salk.  98  ;  2  Ld.  Raym.  767. 
And  now,  by  the  stat.  19  Geo.  3.  c.  70.  (continued  by  51  Geo.  3.  c.  124.  s. 
3.,)  which  prohibits  an  arrest  for  a  cause  of  action  under  10/.,  it  is  provided^ 
that  no  suit,  where  the  cause  of  action  shall  not  amount  to  the  sum  of  lOi.  or^ 
upwards,  (extended  to  16/.  or  upwards  by  the  stat.  51  Geo.  3.  c.  124.  s.  3., 
but  which  has  since  expired,)  shall  be  removed,  or  removable,  into  any  supe-* 
rior  court  by  writof  Aafr^iw  earptu  or  otherwise,  udless  the  defendant  shall  esH 
ter  into  a  recognizance  in  the  inferior  court  to  the  plaintiff,  with  two  sufficient 
safeties  in  double  the  sum  due,  for  the  payment  of^  the  debt  and  costs  in  case 
judgment  shall  pass  against  him.  A  similar  recognizance  is  required  by  the 
slat.  34  Greo.  3.  c.  78.  on  the  removal  of  causes  from  any  court  of  inferior  ju-> 
risdiction  into  the  court  of  Common  Pleas  at  Lancaster,  where  the  cause  of 
action  does  not  amount  to  the  sum  of  10/.  and  upwards.  The  practice  adopt- 
ed, in  confermity  with  the  apparent  design  of  these  enactments,  appears  to  be,  [  ^0  ] 
that  where  the  cause  of  action  does  not  amount  to  the  sum  of  10/.,  the  defend- 
ant will  not  be  obliged  to  put  in  special  bail  upon  a  certiorari,  or'  habeas  corpuSy 
ID  the  court  above  ;  as  in  actions  for  that  sum  the  defendant  could  not  have 
been  arrested  ;  but  if  the  subject  matter  of  the  suit  be  under  10/.  &c.,  he  must 
enter  into  a  recognizance,  with  two  sureties,  to  the  plaintiff  in  the  court  below, 
pursuant  to  the  regulations  in  the  stat.  19  Geo.  3.  c.  70.  s.  6.  At  ths  t« 

(B)  Bail,  when  and  in  what  manner  put  in,  bxckpted  to,  and  justified.  *"![I1.®^ ***?. 
1.  Clarke  v.  Harbin.   H.  T.  1712.  C.  P.  Barnes.  ».  a  roM^^ 


fendant  insisted  that  plaintiff  should  have  been  served  with  such  rule  within  P^^'^"!^ 
two  terms  after  the  writ  was  obtained.     But  the  Court  held,  that  if  defendant  ^^^^^-i 
had  put  in  bail  without  staying  to  be  forwarded  by  a  rule  for  bail,  and  plaiuti: ''^^^^  ^.^ 
had  not  declared  within  two  terms  after  bail  put  in,  the  cause  would  have  jq  which 
been  mit  of  court  j  but  this  rule  for  bail  is  not  limited  to  any  particular  time,      the  plaintiff 

*  If  Ae  dsfendant  be  ia  actttal  euatody  on  meane  process,  the  Court  will  not  discbarge  ^^  obtain 
kin  ontil  hail  aboTe  has  been  put  in  and  perfected!;  it  is  therefore,  in  such  case  advisable,  "^^  ^^' 
in  order  to  accelerate  the  defendant's  liberation  from  confinement  to  pat  in  and  perfect 
bail  below  before  suing  out  the  writ;  Highmore  on  Bail,  116.  Bnt  if  be  be  not  in  actnal 
eastedy  when  the  certiorari  or  habea$  eorpu$  is  returned,  he  must  pat  in  special  bail  if 
called  upon  so  to  do,  and  enter  a  common  appearance  in  the  superior  eoort,  according  to 
the  fact  of  the  action  being  bailable  of  non  bailable.  The  defendant  ought  not  to  be  ad- 
mitted to  bail  by  the  Court  below,  after  the  certiorari  or  habeas  corpns  has  been  deliyered. 
And  in  the  King's  Bench  it  is  a  rule,  that  «<  no  bail  shall  be  put  in  npon  any  writ  of  ha- 
beaa  corpos  before  the  writ  is  returned,  and  that  such  bail  shall  not  be  taken  by  any  justice 
of  that  coart,  unless  that  writ,  with  the  retam  thereof*  shall  be  offered  before  said  justicea 
to  be  filed  at  the  time  of  pattxna  it  in. 

t  Or  order  must  be  obtained  from  a  judge  for  the  defendant  to  pnt  in  bail  within  four 
days  after  notice  of  the  rule  if  in  term,  or  in  vacation  within  six  days  after  the  notice  wae 
delivered;  see  R.  H.  10  W.  8.  K.  B.;  R.  H,  13  &  14  Car,  2.  C.  P. 

Bail  may  be  put  in  pending  the  rule  hcrfore  a  judge  iu  town,  a  commissioner  hi  the  coun- 
try, er  a  judge  of  assize  on  the  circuit:  see  R.  T.  8  W.  8,  reg.  K.  B.  After  the  removal 
of  the  person  of  the  defendant  from  the  King's  Bench  prison  to  the  t*leet,  bail  may  be  pnt 
in  and  justified  in  either  court;  see  1  B.  &  P.  811,  In  the  King's  Bench  they  are  Uken  on  a  . 
bail-piece,  which  is  annexed  to  the  writ  of  habeas  corpus  and  reiarn,  setting  forth  that  the 
defendant  is  deliyered  to  bail  upon  that  writ,  at  the  suit  of  the  plaintiff  oc  plaintiffs  in  the 
plaint;  see  R.  T.  8  W.  8.  K.  B. ;  but  in  other  respects  the  practice  is  the  same,  and  regu- 
lated in  the  same  manner  as  in  ordinary  cases.  In  the  Common  Pleas,  the  bail  piece  con- 
tains a  ooncbe  statement  or  abstract  of  the  habeas  corpus,  with  the  names  and  additions 
of  the  bail,  and  the  sum  sworn  to,  and  is  filled  up  by  the>clerk  of  the  dockeU,  who  attends 
one  of  the  jodges  to  put  u  bail,  or  if  necessary,  to  accept  the  render  of  the  principal;  see 
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Persons  2.  Anon.  M.  T   1698.   K.  B.    1  Salk.  97. 

who  were  The  court  said  :  if  a  cause  be  removed  out  of  the  Marshahea^  or  any  offter^ 

bail  in  the  inferior  court,  and  the  bail  there  oHcr  to  be  bail  to  tJie  action,  the   plaintiflf  vs* 

coiBrt*^m»T  obliged  to  take  them,  because  he  might,  but  did  not,  except  to  them  beloir; 

be  bail  in  alUcr.  where  a  cou^e  U  brought  into  the  K.  B.  out  of  London,  for  the  enfii-- 

the  Boperi  ciency  of  the  bail  is  at  the  peril  of  the  clerk,  and  he  is  responsible  to  theplain* 

or,  bat  a  tiiV;  so  that  tlie  plainti;!' had  not  the  liberty  of  exconting  against  them,  and  the 

different  chsrk  is  not  responsible  for  if  they  he  deficient  in  that  court,  though  he  was  lot 
wherV*Sr  London.     Sec  Barnes.  63. 

cause  is  re  (^)    ^^  TUE  LlA'felLITY  OF  THE  BAIL,  AND  HOW  lilSrilARGED. 

moyedfrom      The  recognizance  of  bail  in  the  King's  i;ench,  on  the  removal  of  a  causes 
London,      from  an  inferior  court  is  general;  that  if  the  defendant  lie  condemned  at  the 
suit  of  the  plaintlii  in  the  plaint,  lie  dhallsatisly  tlie  co>ts  and  condemnation^ 
or  render  himself  to  the  custody  of  the  marshal.     But,  in  the  Common  Pleas, 
it  is  taken  in  a  penalty  or  sum  certain,  being  double  the  amount  of  the  9um 
sworn  to,  upon  condition  that  the  defendant  do  appear  to  a  new  original,  to  be 
filed  within  two  terms;  and  that  if  he  be  condemned  in  the  action,  he  shall  pay 
condemnation  money,  or  render  himself  a  prisoner  to  the  Fleet;  and,  in  that 
court,  on  a  removal  by  habeas  corpus^  the  original  should,  it  seems,  be  shown 
upon  tendering  the  declaration,  if  insisted  on,  and  agree  in  the  nature  of  the 
action,- the  sum  in  demand,  and  the  countf ;  otherwise  the  bail  ace  not  liable. 
The  responsibility  of  the  bail,  upon  a  kaheas  corpuSy  is  commensurate  with  the 
[27^  i^  number  of  actions  specified  in  the  return  of  the  writ,  wherein  the  plaintiiK  or 
plaintiffs,  shall  declare  within  two  terms;  see  R.  H.  2  Jac.  K.  B.     But  this- 
rule  i&  construed  as  applicable  only  to  bail  upon  a  habeas  corpus  before  decla* 
ration;  for  it  is  said,  that  if  the  plaint  ill' have  declared  before  the  ^a^^a^  corpua^ 
delivered  in  one  action  which  requires  the  special  bail,  and  another  wherein 
common  bail  is  sufiicient,  the  bail  shall  be  special  only  as  to  that  which  re- 
*  quires  special  bail,  and  common  as  to  the  other;  see  2  Cromp.  Pr.  428.     On 

m  a  removal  of  the  cause  afler  declaration,  the  bail  are  liable,  though  the  plain- 

tiff declare  in  a  different  form  of  action,  in  the  court  above,,  from  that  which  ho 
had  adopted  in  the  inferior  jurisdiction,  provided  it  be  for  the  same  cause;  see 
1  Wils.  277.  Where  a  defendant,  who,  has  been  sued  in  an  inferior  court,  re- 
moves the  action  to  a  superior  jurisdiction,  and  fulfills  the  preliminary  condi- 
tion of  putting  in  and  perfecting  bail  in  the  latter,  the  bail  below  are  discharg- 
ed; but  if  the  plaintifi' remove  it,  the  bail  are  exonerated  unconditionally  and 
instanler;  .see  3  M.  &  S.  328. 

Imi^  C.  P.  704*  Immediately  afler  bail  have  been  pot  in,  notice  in  writing  ahonld  be 
■ervednpon  the  plaioiifT's  attorney;  and  if  it  be  not  delivered  before  the  eipiration  of  tho 
rale  or  judge's  order,  the  act  of  potting  it  in  will  be  nngalory.  After  service  of  the  notice 
of  bail,  the  plainilffis  allowed  28  days  in  the  King's  Dench;  see  R.  M.  16  Car  2.;  or  in 
the  Common  Pleas;  see  13  &  14  Car.  2.  C.  P.;  20  days  to  except  them;  and  if  he  do  not 
object  to  their  insufficiency  within  that  time,  the  bail-piece  should  be  regularly  filed  by  tha 
defendant's  attorney  within  four  days  afterwards,  and  ihey  then  become  absolute  and  can- 
not be  opposed.  When  the  plaintiff  is  dissatisfied  with  the  bail  put  in  by  defendant,  and 
intends  to  except  to  them,  he  should  obtain  a  rule  or  order  from  a  judge  for  a  better  bail. 
On  this  rnfe  or  order  being  served,  and  there  being  four  days  of  the  term  unexpired,  tbo 
notice  of  justification,  and  of  adding  and  justifying  new  bail,  must  be  given  as  in  ordinary, 
cases,  and  they  must  justify  within  the  four  days;  but  if  the  rule  or  order  be  served  in  va- 
cation, it  ii  sufficient  for  the  defendant  to  give  notice  within  the  time  allowed  by  the  mle 
of  an  intended  justification  on  the  first  day  of  the  ensuing  term;  see  2  Sel.  Prao.  272;  1 
Tidd.  411.  The  bail  justify  in  the  same  manner,  and  similar  objections  may  be  urged  a* 
gainst  their  competency,  and  the  regularity  of  the  proceedings,  as  when  they  appear  to 
justify  in  original  causes. 

The  indulgence  of  further  time  to  enable  the  parties  to  amend  inaccuracies  in  the  notica 
of  bail,  jiirisdiction,  &c.  is  never  granted  where  a  case  has  been  removed  by  habeas  corpus^ 
see  I  Chilt.  Rep.  76;  and  on  account  of  the  delay;  per  Bayley,  J.  C,  56  Geo.  3-  K.  B.; 
this  rule  is  invariably  enforced,  except  in  cases  of  unavoidable  accident,  or  where  the  bail 
are  prevented  from  attending  in  consequence  of  unexpected  indisposition;  see  2  Chit.  Rep.. 
107;  and  even  where  illness  hag  been  the  cause  of  the  non-attendance  of  ihe  bail,  time  has 
been  refused  small  bail ;  E.  T.  1828.  K.  B.  MS.  But  the  importance  of  the  cause,  and  the 
production  of  an  affidavit  of  merits,  induced  the  judge  in  a  recent  case  to  relax  the  rule,  it 

Sffi®*i*%^^"*  *^®  absence  of  the  bial  had  arises  entirilv  from  mistake;  see  Harborov'» 
BBT'i  E.  T.  1828.  K.  B.  MS.  * 
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(D)  Consequences  op  \ot  putting  iv  and  justiftixg  bail. 

If  bail  be  not  put  in  and  perfoctcd  in  due  time,  h  procedendo,  on  appHcatioa 
to  a  judge  at  chambers,  will  be  awarded;  see  R.  M.  1G54.  K,  B.;  K.  H.  13 
^  14  Car.  2  C.  P.  This  is  a  judicial  writ,  directed  to  the  judges  of  the  infe- 
rior court,  commanding  them  to  proceed  in  the  cause,  notwithstanding  the  writ 
before  delivered  to  them,  and  from  the  moment  it  is  served  removes  the  sus- 
pension created  by  the  ceHiorari  or  habeas  corpus;  see  6  Mod.  177;  1  Salk. 
Safi\  Holt.  S22.  If  the  bail  be  put  in  after  the  expiration  of  the  rule  for  that 
purpose,  and  before  the  procedendo  is  sued  out,  it  seems  that  a  procedendo  can- 
not be  subsequently  issued;  hence  the  plaintiffin  an  inferior  court,  from  which 
a  cause  is  removed  by  haheas  corpus,  is  not  entitled  to  a  procedendo  after  ren- 
der of  the  defendant,  and  notice  of  such  render,  although  it  be  made  after  the 
day  on  which  the  rule  for  better  bail  expires;  see  16  East.  387;  and  where  the 
rule  expired  in  vacation,  a  render  on  the  first  day  of  ensuing  term,  sedente  cfiria, 
was  deemed  valid,  although  notice  of  that  fact  had  not  been  given  till  a  later 
hoar  on  the  same  day,  and  after  a  writ  of  procedendo  had  issued  to  the  inferior 
court  in  which  th^  cause  had  been  originally  commenced;  see  5  East.  533;  3 
Smith.  Q42;  but  where  a  rule  for  better  bail  had  been  served  on  the  the  14th, 
and  the  pariy  did  not  justify  until  the  1 9lh,  the  plaintift*  was  considered  to  be 
clearly  entitled  to  a  procedendo,  see  Chit.  Rep.  130.  After  service  of  the  rule 
for  the  allowance  of  bail  a  procc(2e/i€fe  cannot  regularly  be  issued,  on  the  ground 
pf  a  defect  in  the  proceedings,  without  first  moving  to  set  aside  the  rule  (or  the 
allowance;  see  1  Chit.  Rep.  575.  A  cause  that  has  been  sent  back  to  the 
court  below  by  a  writ  of  procedendo,  can  never  after  \vard8  be  removed  before  • 
final  judgment^  see  6  T.  R.  763;  it  has,  therefore,  been  determined,  that  pro-  {  ^73  ] 
ceedings  against  bail  by  scire  facias  cannot  be  removed  from  an  inferior  court,  If  <he  writ 
by  which  the  original  cause  had  been  remanded  by  procedendo i  see  6  T.  R«^®  impro 
465',  8  T.  R.  152;  1  H  Bl.  631 ;  2  Campb.  396.  S  Jif  Si 

XII.  AS  TO  QUASHIIVG  THE  WRIT  OF  CERTIORARI        beUrved 
I.  Rex  v.  Setov.  T,  T.  1797.  K.  B.  7.  T.  R.  373.  S.  P.  Rex  v.  Djxon.  M, after  jodg 
T.  1703.  K.  B.  6  Mod.  62;  S.  C.  2  Ld.  Raym.  971;  S.  C.   1  Salk.  130.    Pjn^.'nOi. 

On  motion  to  quash  a  cerliorariy  to  remove  an  indictment  for  not  repairing  a  "^f^^^^ 
road,  on  the  ground  that  it  had  been  served  after  verdict  and  judgment  pro-  ^jn  ^ 
nounced  in  the  inferior  court.     The  court  made  the  rule  absolute,  observing,  qawfaed.* 
that  in  the  case  of  summary  proceedings,  orders,  &c.  before  justices,  they  Sq  where 
might  be  removed  by  cerlioran  after  judgment,  because  such  preceedings  could  without  ao 
only  be  removed  by  ceriiorari;  but  where  a  judgment  has  been  given  on  an  in- tice  and 
dictment,  the  record  must  be  removed  by  writ  of  error.  witboai  a 

2.  Jones  v.  Davies.  M.  T.  1822.  K.  B.  1  B.  &  C,   14a  ^t^a 

A  rule  tiisi  had  been  obtained  to  quash  a  certiorari^  taken  out  in  this  cause,  certiorari 
to  issue  a  precedendo^  and  that  plaintiff  should  pay  to  defendant  costs  incurred  was  deliver 
below,  and  the  costs  of  the  application.     It  appeared  that  the  cause  had  beened  to  tho 
entered  for  trial  at  the  Great  Sessions  for  C,  and  that  after  every  expense  hadP<*«e«  o^. 
been  incurred,  on  the  day  before  the  trial  a  certiorari  was  delivered  to  t^cj^t**^^ 
judge.  The  authorities  of  Zink  and  JLangton  (2  Doug.  749,)  and  Williams  and  £J^  ^^n  ^^ 
Thomas  (id.  751.  n.)  were  relied  on.     Cause  was  shown,  and  it  was  contend- day  before 
ed,  that  even  if  the  court  ordered  a  procedendo  to  issue,  it  had  no  jurisdiction  trial,  the 
/Over  the  costs  incurred  in  the  court  below.     Per  Cur.   It  is  clear,  from  iheCoariofK* 
authorities,  that  a  cei'tiorari  cannot  be  sued  out  but  on  very  special  grounds.  ^1^*^^""^ ^^ 
to  remove  proceedings  from  the  courts  of  the  counties  palatine  and  Great  Ses-  ^^^  ^^^  jj 
sions  of  Wales.     The  ceriiorari  must  therefore  be  quashed,  and  the  procedendo  rooted  a  pro 
'issued.     By  the  suing  out  of  the  ceriiorari  the  court  has  acquired  a  jurisdiction  eedendo  to 
over  the  whole  of  the  costs.     We  therefore  order,  that  the  master  allow  the  wwe,  and 
<508ts  below  and  the  costs  of  this  application      Rule  absolute  with  costs.  ^d^hJlort. 

3.   Anon.  E.  T.   1702.  K.  B.  3  Salk.  80.  of  the  pro 

Certiorari  to  remove  the  indictment  de  duobus  equis  Jclonice  abduclis,  and  the  eedendo  be 

♦  Bat  such  irregularities,  it  is  not  for  the  party  to  whom  it  is  directed  to  nrge  as  an  ex-  low,  and  of 
«08e  for  not  obeying  it,  for  it  rests  entirely  with  the  Court  to  recall  its  own  procfflft;  we  1  iheappUca 
East.  306j  5,  T.  R.  54*?  X8  East.  416.  ^^' 


jg5  CEBlIlOfiARl.'^Ofohiaiidiig€'S€COiid  Writ  of: 

And  th«      indictment  was  ieuno  equo  fiarfive  abducio.     Per  Cur,  Nothing  is  here  be/ora 
same  rale    the  court,  neither  have  thej  any  warrant  to  proceed  in  this  case,  for  there  ia  a 
appliM  if    ym-i^Qee  between  the  indictment  and  the  writ. 
^^r^Al\  ^-  ^"  ^-  Casson.  T  T.  18^3.  K.  B.  3  D  &  R.36. 

I .  A  It  was  contended,  upon  a  motion  to  quash  a  writ  oi  cedirai-i  obtained  bj  the 
tweea  the  defendant,  qiKM  \m'pr<mde  enuma'ciij  that  the  objection  should  have  been  made 
writ  andthe  on  showing  cause  agayist  the  rule  nisi  (or  the  writ,  and  that  consequently  the 
indict         prosecutors  were  concluded. 

ment.*  p^  Q^^    If  this  were  a  case  in  which  we  had  clearly  the  power  of  issuing 

Bnt  semh,  g  certiorari,  and  the  point  for  consideration  was,  whether  thecourt,  in  the  e.ter- 
thata  *^J^'*cise  of  the  discretion  which  is  ordinarily  vested  in  it  in  those  cases,  could  have 
•J^^*^„{^g  granted  the  writ,  we  should  have  thooght  that  the  arguments  urged  was 
discretion  conclusive,  and  that  we  ought  not  to  have  granted  a  rule  vox  quashing  the  cer*- 
of  thecoorttiorari,  because  the  prosecutors  had  an  opportunity  of  showing  cause  against 
to  have  the  rule  originally  obtained  ;  but  this  is  not  one  of  those  cases, 
^nted        cannot  be  qaaslied  where  no  objection  baa  been  taken  to  it  when  originally  moved  for. 

Ifa  cerH  XIII.  AS  TO  GRANTING  A  SECOND  CERTIORJIRL 

r^^^MiT  ^'  B^*^^^^  ^'  Saunderson.  T.  T.  1704.  K.  B.  1  Salk.  267. 

Coort  will  En'or  was  brought  on  a  judgment,  and  want  of  an  original  assigned  for  error 
grant  a  so  '^^^  defendant  in  error  came  in  gratis,  and  alleged  diminution,  and  praying  a 
coud  -certi  cettioran,  and  thereupon  a  variant  original  was  certified  Upon  this,  another 
crari.  application  was  made,  an<?  suggested  another  original  of  such  a  tcrm^  and  pray- 
ed another  certiorari,  which  the  court  granted. 
I/it  ^  «»  2.  Merrtfield.  v.  T,  T.  1728.  K.  B.  2  Stra.  765. 

"m  to  re  "^^^  plaintiff  in  error  took  out  a  certiorari  of  a  wrong  term,  which  did  no* 
veise  a  verify  his  error,  and  then  moved  for  a  second  certiorari,  which  was  denied 
jodginent   the  court  saying:  it  may  be  granted  to  affirm,  bnt  not  to  reverse  a  judgment. 

It  is  qnesti  XIV.  AMENDMENT  OF  A  CERTIORARL 

enable  wba  1.  Mastsrs  v.  Ruck.  T.  T.  1739.  C,   P.  Banes.  12. 

ther  the  'j^q  i^g^  of  a  certiorari  by  mistake  was  made  in  the  13th  year  of  our  Lord 

^7e  *e' da  ^^^^^^  of  our  reign.  On  motion  for  leave  to  amend  the  same,  the  court  doubted 
}jIq.  whether  they  had  power  to  amend  sttch  writ  or  not.     See  H.  6.  c.  8;  14  Edw. 

3.  c.  6.  8.  3.  Vent.  271 ;  1  Lev.  2. 
2.  The  Kino  v.  Chris.  Atkinson.  E.  T.  1802.  IC  B.  4  East.  177.  note. 
Bst  it  may  A  rule  to  show  cause  had  been  obtained  why  the  return  tothe  writ  of  certio- 
be  rectified  rari,  issued  at  the  instance  of  the  defendant,  should  not  amended,  by  adding 
in  the  re  the  commission  of  oyer  and  terminer,  and  the  names  of  justices  of  whom  the 
I  275  J  court  was  composed  when  the  indictment  was  found,  according  to  the  truth, 
^^^"''^^^fact,  and  minutes  of  said  court;  also  why  the  caption  of  the  said  indictment 
c^UoD  ia  ^^^^  "^  ^®  made  conformable  tvith  the  return,  when  mended,  and  also  why 
tbe  indict  '^^  names  of  the  jurors  by  whom  such  indictment  wasfound,  as  stated  in  tine 
oeot.f       return,  should  not  be  inserted. — The  rule  was  afterwards  made  absolute. 

XV.  TRIAL  AND  SUBSEQUENT  PROCEEDINGS  IN  THE 

SUPERIOR  COURTS  J 
1.  Rex  v.  Davibs.  E.  T.   1794.  K.  B.  5  T.  R.  628. 
Per  BuUer,  J.  If  an  indictment  preferred  at  the  assizes  be  removed  by  cer- 

*  So  when  in  conaequenee  of  an  error  in  the  return  the  rwcord  is  not  remoTod,  theCoait 
will  either  quash  the  writ  and  order  a  new  one;  aee  t  Salk.  147;  or  they  will  aUow  the 
court  below  to  proceed:  see  2  Keb.  142;  2  Hawk.  P.  C.  e,  27.B.  82;  Williams,  I.  Certi- 
orari X.  And  if  the  Cunrt  think  they  have  issued  the  writ  improperly,  they  nay  order  it 
io  be  snpenieded,  and  tbe  return  taken  o(r  the  file;  see  1  Burr.  4  88;  2  Hale.  P.  C.  215;  2 
Hawk.  P,  C.  c.  27.  s,  63. 

t  The  Court  above,  however,  cannot  alter,  or  in  any  way  amend  the  indictment  certified 
to  them,  because  they  have  not  the  concurrence  of  the  jurors  by  whom  it  was  presented; 
see  1  Chit.  Crim.  297;  2Stni.  1026;  Com.  Dig.  Amendment  2.  c.  1. 
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tiorari,  the  place  of  trial  is  the  same,  with  this  difference  only,  that  h  will  nowTlia  trial* 

be  tried  on  the  civil,  instead  of  the  criminal  side  of  tlie  court.  of  an  indict 

«____ *  ment  re 

XVI.  COSTS  ON  A  WRIT  OF  CERTIORARI  "^erUorlri 

1,  Rex  v.  Jenkinsok-  M.  T.  1785.  K.  B.  i  T.  R.  85.  -^  ^„  ibe  ci 

A  conviction  under  the  lottery  act  being  removed  by  certiorari,  and  affirmed,  vil  side  of 
and  the  master  having  refused  to  tax  the  costs  of  the  certiorari,  an  application  the  coart. 
was  made  to  (he  court  for  that  purpose.  But  the  court  were  of  opinion  that  [  ^76  ] 
the  master  had  aeted  correctly,  and  observed,  that  the  king  was  never  entitled  ^  defend 
to  receive  costs,  nor  bound  to  pay  them.  And  that  they  were  not  authorized  *?{  *f"^.h 
to  grant  costs  under  (he  13  Geo.  2.,  unless  a  recognizance  be  entered  ioto.  ^^^ig^f  ^ 
And  declared  that  for  the  future  they  never  would  grant  a  certiorari,  unless  certiorari^ 
the  party  applying  entered  into  such  a  recognizance.  unless  nn 

2.  Rex  V.  Dore.  1738.    K,  B.  Andr.  352.  derthe  13 

A  conviction  against  the  defendant  for  deer*stealiRg  having  been  removed  p®^'  ^; ''®, 
by  certiorari,  and  affirmed  in  this  court,  it  was  moved  that  costs  might  be  re-  -^^^^  ^  ^^ 
ferred  to  the  crown-office  for  taking  in  an  adversary  way,  the  defendant  hav-  cognizance 
ing  given  a  bond  for  costs,  pursuant  to  the  3  W.  &  M.  c.  18.  s.  6.     On  the  to  pay 
other  side  it  was  argued,  that  an  affidavit  having  been  made  by  the  prosecutor,  thcno. 
that  every  penny  set  down  in  the  bill  •f  costs  had  been  paid  by  him,  be  ought  ^^  ^^  '^' 
to  be  reimbursed  the  same,  it  being  the  design  of  the  act  that  the  prosecutor  ^'||"'iction* 
sbould  have  nothing  to  pay,  even  his  own  attorney.     But  the  court  said:  al-f^r  decr- 
tbough  the  words  of  tlie  act  are  juU  costs  and  dumages ;  yet  the  prosecutor  stealing,  re 
ought  not  to  have  such  allowed  as  are  unusual  or  unreasonable;  that  the  bill  moved  by 
ought  to  bo  taxed  as  between  attorney  and  client,    A  rule  was,  therefore,  certiorari, 
granted  for  referring  the  bill  to  the  master.  ™  P'^'tf" 

3.  Rex.  v.  Mjdlaji.  T.  T.  1765.  K   B.  3  Burr.  1720.  ted  to  taxed 

On  behalf  of  the  prosecutors,  cause  was  shown  against  a  rule  which  had  eosu  nnder 
been  made  to  show  cause  '^  why  the  master  of  the  crown-office  should  not  be  the  8  W. 
directed  by  the  court  to  forbear,  and  not  to  proceed  to  tax  the  prosecutor  his  *^^1-  ^'  ^®+ 
costs  in  these  causes,  relative  to  the  affirmance  of  the  convictions  against  the    I  ^^  I 
defendant  in  these  causes,"  and  also  "  why  the  bond  entered  into  by,  or  on  the  ^J^*  J^£^** 

to  an  imparlance  to  the  following  term;  bat  if  he  does  not  appear,  the  pnoeeentorVcIorkQQi  entitled 
in  court,  upon  the  production  of  the  sheriflf^s  return  to  tlie  tenire,  makes  ont  a  distringas,  iq  ^Qgig  qh 
opon  which  40«.  issues  are  levied  on  the  defendant's  effects;  and  if  there  be  no  appear- 
ance on  the  retnrn  of  that,  on  an  aftidavit  of  the  writs  having  issued  and  being  returned  as 
above,  the  Coart  award  an  aUas,  and  after  that  a  pluries^  &c.  enlarging  the  issues  on  ev- 
ery writ  antiJ  the  defendant  appear?,  when  they  will  compel  him  to  pay  the  costs  of  the 
writs  of  digtringas  oat  of  the  usaes  levied.  But  if  the  sheriflf  retoms  the  venire,  non  ewt 
inventus,  then  upon  the  production  of  sach  return  the  clerk  in  court  makes  oat  a  capias 
for  the  sheriff*  to  take  the  defendant  into  custody,  which  he  will  do;  whereupon  the  defend- 
ant to  procure  his  enlargement  most  enter  an  appearance,  upon  which  he  will  be  discharged 
by  9Uper$edea8.  If  the  defendant  be  taken  on  a  warrant,  which  a  jadge  may  grant  on 
the  return  of  the  venire^  the  defendant  most  then  put  in  bail  before  he  is  discharged;  see 
lland.  Prae.  42. 

*  Is  either  at  bar  or  at  Nisi  Prius  by  a  jury -of  the  county,  out  of  which  the  indictment 
is  broaght;  see  4  Biac.  Com.  320.  If  it  be  stated  that  a  fair  and  impartial  trial  cannot  be 
had  in  that  county,  the  Court  will  order  it  to  be  tried  in  the  next  adjoining  one;  see  3 
Bvrr,  1830;  6  T.  R.  195*     And  a  special  jary  may  bo  obtained;  see  5  T.  R.  626. 

The  prosecutor's  solicitor  may  compel  the  defendant  to  proceed  to  trial  according  to  the 
terms  of  his  recognizance,  unless  he  appears  and  pleads  within  the  term,  and  proceeds  to 
dial  at  the  sitting  of  Nisi  Prius  ader  the  term,  if  in  the  town,  and  in  the  country  at  th') 
next  assizes;  see  Hand.  Prac  40;  where  the  prosecutor  does  notfby  obtaining  and  serving 
the  osnal  rules  compel  the  defendant  to  proceed  to  trial,  the  recognizance  will  not  be  con- 
sidered as  forfeited;  see  2  Hawk.  P.  C.  c.  27.  s.  54. 

t  That  act,  with  many  others,  relating  to  this  sabject  is  repealed  by  the  16  Geo.  3.  c. 
80.  bot  the  words  of  it,  as  far  as  respect  the  quantity  of  the  prosecutor's  costs,  and  the 
mode  in  which^they  .are  to  be  ascertained,  are  adopted  in  the  latter  statute,  which  enacts, 
"  that  no  certiorari  shall  be  allowed  to  remove  any  conviction  or  other  proceedings  on  this 
act*  unices  the  party  convicted  shall,  before  the  allowance  of  such  certiorari,  become  bound 
to  the  proBOCUtor  in  the  sum  of  100/.  with  sufficient  sureties  as  the  justices  before  whom 
the  offender  was  convicted  (shall  approve  of),  with  condition  to  pay  the  said  prosecutors 
within  80  days  ailer  such  conviction  confirmed,  and  procedendo  granted  bis  full  costs  and 
dxmages  to  be  ascertained  on  oath.*' 
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Jot 

Anne, 

of     ^^^  ^^  grounded  on  ao  affidavit  of  hards^l.ip  ariJ  oj.ppres'sion  upon  the  de^ 
proortbai   ^ndant;  nameij,  that  although  the  defendant  had  p.nd  the  forfeiture  on  the 
tbeeertio    connction,  yet  an  action  had  been  brought  a:;ainst  bira  for  the  same  offence; 
rari  was     and  when  he  wanted  to  plead  thi^'  conrictioQ   in  K-ar  o^  the  action,  the  jus- 
broogfat  fortjce  had  refused  to  give  him  a  copy  of  it,  and  he  was  olili*jed  to  remove  it  by 
^3**"**      f«fiorairi;  and  the  prosecutor  set  it  down  in  the  paper,  and  got  it  afRrraed,  and 
▼en^mi.    then  the  prosecutor  became  n«>nj»uittd  in  the  action.      On  behalf  of  the  prose- 
cutor, it  was  insisted  that  the  act  of  5  Ann.  c.  14.  s.  2.  directs  full  costs  to  be 
paid  upon  removing  these  convictions,  in  case  the  conviction  be  affirmed.    And 
this  is  general;  and  they  must  be  paid  in  all  cases  where  the  conviction  is  af^ 
firmed,  be  the  cetiiorari  brought  '^  upon  any  pretence  whatsoever ;''  (fbr  so 
Uie  act  of  parliament  is  expressly  worded.)     And  this  conviction  being  affirm- 
ed, that  therefore  the  court  could  not.  upon  this  man's  own  affidavit,  enter  into 
the  cause  or  occasion  of  the  removal  of  the  conWction  by  this  cetiiorari. 

Per  Cur.  This  is  not  a  case  within  the  intention  of  the  statute  of  the  5  Ann. 
c.  t4.  s.  2.  for  this  ce^t'orari  wa«(  not  biought  for  vexation,  or  out  of  obstinacy 
or  perverseness,  nor  to  over-hale  or  object  to  the  conviction,  but  an  action 
lieing  brought  for  the  same  o'*ence,  the  defendant  in  that  action  could  not  obtain 
(though  he  ought  to  have  had  it)  a  copy  of  the  conviction  from  the  justice  of 
the  peace  who  made  the  conviction;  and  therefore  he  was  obliged  to  bring  a 
cerhormri  to  remove  it,  and  he  removed  it  for  that  purpose  only.  The  prose- 
cutor had  no  occasion,  therefore,  to  be  at  any  expense  about  it,  for  the  defen- 
dant did  not  object  to  it.  But  the  prosecutor  set  it  down  in  the  paper,  only  to 
increase  expence,  and  merely  for  vexation,  supposing  ^'  that  the  defendant 
would  have  been  obliged  to  pay  for  it."  The  plainti'^'  in  the  action  was  non- 
suited,* and  I  think  the  defendant,  instead  of  paying  costs,  ought  to  have  an 
allowance  of  the  costs  he  was  put  to  in  removing  the  conviction,  as  it  was  a 
necessary  part  of  his  defence.  Therefore  the  present  rule  ought  undoubtedly  to 
be  made  absolute.  Wilmot,J.  was  extremely  clear,  that  this  was  not  a  case  with- 
in the  intention  of  the  second  section  of  the  o  Ann.  c.  14.,  and  ho  thought  (as 
Lord  Mansfield  also  did)  that  the  justice  ought  to  have  given  the  defendant  a 
copy  of  the  conviction,  without  putting  him  to  the  trouble  and  expence  of  bring- 
ing a  certiorari  to  remove  it.  The  bringing  the  action  for  the  same  offence 
was  a  gross  oppression.  Mr.  Justice  i  ates  also  concurred.  The  justice 
ought  to  have  given  the  defendant  a  copy  of  the  conviction,  for  it  was  a  record, 
and  the  defendant  was  entitled  to  it.  And  he  ought  to  have  been  allowed  the 
expence  of  his  necessary  bringing  this  certorariy  in  costs  upon  the  nonsuit,  for 
[  ^79  ]  >t  was  necessary  to  his  defence  in  the  action.  He  did  not  remove  the  con- 
viction, in  order  to  object  to  it;  on  the  contrary,  he  had  submitted  to  it,  and 
had  paid  the  penalty.  He  removed  it  out  of  necessity;  it  was  necessary  to 
his  defence  in  the  action.  He  thought  this  proceeding  of  (he  prosecutor  to 
have  been  a  very  oppressive  one  in  every  stage  of  it;  and  that  the  bringing  the 
certiorari  under  the  circumstances  of  the  present  case,  did  not  entitle  the  pro- 
secutor to  his  costs  upon  affirmation  of  the  conviction . — Rule  absolute,  and  the 
prosecutor  to  pay  the  costs  out  of  the  pocket  of  this  aoplication. 

4,  Rex  v.  Ashton  Uvderhill.  E.  T.  1783.  K.  B   Cald.  416. 
And  whera      An  order  of  removal  from  the  hamlet  of  C.to  the  parish  of  A.  was  quashed 
an  order  of  upon  appeal  to  the  sessions,  subject  to  the  opinion  of  the  court  of  King's 
removal  on  Bench  upon  a  special  case;  but  the  cleik  of  the  peace  having,   in  his  minute 

qnaihed,  *  Chap.  14.  s.  2.  which  enact8,  that  no  certiorari  ehall  be  allowed  to  remove  any  con- 

and  the  '      victioo  or  other  proceedings  on  this  act,  into  any  of  the  courts -at  Westminster,  upon  any 

clerk  enter  protence  whatsoever,  unless  the  party  convicted  sliaii,  before  the  allowance  of  such  certio- 

ed  it  ma  con''"''^>  become  bound   to  the  prosecutor  in  50/.  with  such  sufficient  secoritieti  as  the  justice 

firmed,  and  l^^^ore  whom  the  offender  shall  be  convicted  shall  think  fit,   with  condition  to  pay  to  the 

prosecutor  within  14  days  afker  the  conviction  (confirmed)  or  procedendo  granted,  his  fall 

costs  and  charges  to  be  ascertained  upon  his  oath;  and  in  default  thereof  the  justice  shall 

proceed  la  execntlon  of  the  conviction  in  such  manner  as  if  no  certiorari  had  been  awarded. 
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1»ook  or  book  ofordcrs,  entered  that  the  appeal  had  been  confirmed^  it  became  a  ciftiora 
necessary,  to  prevent  the  parish  of  A.  from  being  concluded  by  this  false  entry ''*.wm  ob 
of  the  officer,  (or  that  parish  to  remove  the  orders;  the  recognizance  was  ac-*****®^  {®. 
cordingly  entered  into  by  tuem,  and  the  ctriUtrari,  moved  for  in  the  name  of  the  proceeding 
K.  V.  the  Inhabitants  of  A.     The  clerk  of  the  peare  made  his  return  accord-  tbc  Court 
ing  to  iho   truth  of  the  fact,   stating  that  the  order  of  two  justices  had  bern  directed  C> 
quashed  by  the  sessions;  and  after s.\ards,  for  the  puipose  of  preventing  the  ex-  ^o  five  se 
pence  of  recognisance,  and  the  burthen  of  costs,  in  the  event  of  their  not  sue-  ^onty  for 
ceedingy  from  falling  upon  them,  which,  by  the  6  Geo.  2.  c.  19.  s.  2.  the  parish  Jf  a'materi 
of  A.  would  otherwise  have  been  subjected  to,  a  rule  was  obtained  to  show  ^i  part  of 
cause  why  the  certic*iari^  lately  returned  with  the  orders,  should  not  beconsid-an  order  of 
crcd  to  have  issued   at  the  ex  pence   of  the  hamlet  of  C.  and  also  why  they  sessioBs  be 
should  not  enter  into  a  recognizance  to  pay  the  inhabitants  of  the  parish  of  A.  ^i"^"^^*^: 
their  full  costs  and  charges,   to  be  taxed  according  to  the  course  of  the  court,  '°®^"  ™ 
if  the  order  made  by  the  quarter  sessions,  against  the  said  hamlet  of  C  should  affirmed  ofi 
be  confirmed.     This  rule  was  made  absolute  without  opposition.  certiorari, 

6l  Rex  v.  the  Inhabitants  of  Madlet.   M.  T.  1743.  K.  B.   2  Stra.  1 1 98.  no  costs  are 
A  man,  his  wife,  and  daughter,  were  removed  by  order  of  two  justices  of  P^yA^l^  ^^ 
the  peace,  which,  upon  appeal,  was  confirmed;  and  being  removed  by  eerfio-^*^  ^"|  ^ 
rari  into  Uie  King's  Dench,  was  there  quashed  as  to  the  daughter,  her  age  not  wh^^e  the 
being  stated,  nor  the  place  adjudged  to  be  the  place  of  her  settlement;  but  as  defendant 
to  the  man  and  his  wife,  the  orders  were  confirmed.     It  then  became  a  ques- having  re 
tion,  upon  the  statute  5  Geo.  2  c.  19.  s.  2.  whether  costs  should  be  paid?  and  moved  the   * 
a  case  was  cited  of  the  inhabitants  of  Great  Chart,  Mich.  1 6  Geo.  2,  where  indictment 
the  court  affirmed  the  order  of  sessions  as  to  the  point  of  the  appeal,  but  quash-  y^^ae""^** 
ed  a  reservasion  in  the  same  order  as  to  the  costs  in  case  of  a  new  removal;  foand  gnil 
and  it  was  determined,  that  the  prosecutor  of  cerliaran  should  pay  costs.    Sed  ty,  and  mo 
per  Ctir.     That  is  a  very  ditferent  case  from  this;  for  there  the  party  could  ved  at  the 
not  be  affected  by  the  part  of  the  order  which  was  quashed,  till  the  sessions  ^J^^^^  ,* 
had  made  an  actual  order  about  the  costs,  and  the  bringing  it  up  for  the  par-  L  ,    ^  J 
pose  of  quashing  that   part  was  unnecessary,  and  consequently  vexatious,  J^'^J^  *^j 
which  is  the  true  test  to  go  by.     Whereas,  hero  the  parish,  who  brought  the  {he  place  of 
certiorari^  were  unjustly  burthencd  with  the  daughter,  and  had  no  other  reme*  imprison 
dy  but  to  come  here;  and  the.  parliament  never  intended  to  punish  them  for  ment,  the 
taking  a  legal  remedy  against  a  gravamen.     In  this  case,  therefore,  the  recog-  P"®*^®"^  ^*' 
nizance  given  on  bringing  the  cerliomri  must  be  discharged.  nolden  cor 

6.  Rex  y.  Gjlbie.  M.  T.  1806.  K.  B.  6  M.  &  S.  520.  lowi^ 
The  costs  of  conveying  a  defendant  to  gaol,  in  execution  of  his  sentence,  coata  to  the 

upon  an  indictment  which  had  been  removed  here  by  ccrlirrariy  was  allowed  in  proaecator* 
the  master's  taxation  to  the  prosecutor,  under  the  5  ^r  6  W.  &  JVl.  c.  II.  s.  3.  nnder  6  &  6 
A  rule  nwi  having  been  obtained  for  the  master  to  revise  his  taxation,  the  ^-  ^  ^-  ^* 
court  discharged  it,  observing:  under  the  terms  of  tlie  recognizance,  the  de-rpj^'^  ^^^^ 
fendant  wai  bound  to  pay  all  reasonable  cost.^.  Tlicse  costs,  if  not  immedi-^fihe  prose 
atoly  occa.sioned  by  the  ccrtioraiiy  were  certainly  incurred  in  consequence  ofcutor  arete 
it.  It  is  reasouable,  therefore,  that  the  defendant  should  bear  the  expense  be  deduct 
for  which  no  other  fund  is  provided.  ff  **?*  ®^ 

7.  Rex  v.  Osborne.  T.  T.  1767.  K.  B.  4  Burr.  2125.  ^J?  ™™/*^ 
This  indictment  had  been  removed  into  this  court  by  a  certiorari^j  and  the  ^jj^^j  ^|,q 

Bsual  recognizance  was  thereupon  entered  into.     The  defendant  was  convict-  proceed 
ed  and  fined  50/.  and  the  prosecutor  had  obtained  a  third  part  of  it  by  an  order  ings  have 
of  two  judges,  pursuant  to  the  privy  seal.     On  a  motion  for  direction  to  the  been  remo 
master  to  tax  the   prosecutor's  costs  under  the  recognizance  entered  into  up-  J?°  °y.  ^^^ 
oathe  ceriiorariy  the  court,  ailer  cause  shown,  wore  of  opinion,  that  the  prose- j^^.  ^j^^  ^^^ 
cutor  could  not  have  both  these  advanta^^es;  viz.  the  costs  under  the  recog- ^i  recognl 

*  Bat  if  the  certiorari  be  superseded,  quia  improvide  emanavit,  the  party  sning  it  oatzanco  of  & 
is  not  liable  to  cusU,  for  be  ought  not  to  be  made  responsible  for  an  expence  occasioned  by 
an  improvident  act  of  the  Coort;  see  2  Say.  Costs.  306;  Barr.  485.  So  where  a  sessions 
case  issont  down  to  be  restated,  and  upon  its  being  returned  amended,  the  parish  remov- 
ing it  abandon  the  proseaatioo,  tbcy  are  not  liable  to  costs  aader  the  5  Geo.  2;  see  Barr. 
504 
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It  •  W.  ItiHiAAee,  and  abothe  oDe-third  of  the  fine.     Tbej  therefore  made  a  ndo  to 
AL*  tax  the  recognixancei  according  to  the  directioo  of  the  act  of  pariiament;  and 

that  8o  much  as  the  proaecntor  had  received  for  the  ooe-third  of  the  fine  should 
be  deducted  out  of  the  sam  allowed. 
thlf**'?ci        ^-  "^^  ^  *-  6  W.  &  M.  c.  II.  (made  perpetnal  bj  the  8  &  9  W.  S.  c.  39) 
Ml  mar^'    ^^^  recking  that  all  the  part.es  indicted  prosecuting  a  ceriiorari  for  the  remoT- 
(5281    i  ^^  ^^7  indictmeDt,  or  presentment  of  trespaaa,  or  nuademeanor,  befor  a  tri- 
luve  appea  al  had  mm  a  court  of  general  or  quarter  aeaaionB  of  the  peace,  shall,  before 
red  in  com  the  allowance  thereof^  find  two  sufficient  raanucaptors,  &c.  enacts,  that  if  the 
pUaoca       defendant  prosecutii^  such  a  writ  of  eerfioran  be  couTicted  of  the  offence  for 
with  tbe  re  ^]^\^  y^^  ^33  indicted,  the  court  of  K«  B.  shall  give  reasonable  costs  to  the 
tibe  aareth»  prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the  peace, 
will    be  lia  nuiyory  bailiff,  constable,  headborough,  tithing  man,  churchwarden,  or  overseer 
ble  to  cMta  of  the  poor,  or  any  other  civil  officer,  who  shall  prosecute  upon  the  account  of 
if  thej  are  any  foct  committed  or  done  that  concerned  him  or  them  as  officer  or  officers, 
'^'^iS^o    ^^  prosecute  or  present,  which  costs  shall  be  taxed  according  to  the  course  of 
davaafUr   ^^  "^  coort,  and  that  the  prosecutor,  for  the  recovery  of  such  costs,  shaHy 
deamd.      ^^hin  ten  days  after  demand  made  of  the  defendant,  and  refusal  of  payment 
on  oath,  have  an  attachment  mnted  against  the  defendant  by  the  said  court 
for  such  his  contempt,  and  the  said  recognizance  shall  not  be  discharged  till 
the  costs  so  taxed  shall  be  paid.     And  the  5  Greo.  ^.  c.  19.  (entitled,  an  act  to 
oblige  justices  of  the  peace,  at  their  general  or  quarter  sessions,  to  determine 
appeals  made  to  them  according  to  the  merits  of  the  case,  notwithstanding  de- 
fects of  form  in  the  original  proceedings,  and  to  oblige  persons  suing  forth 
writs  of  cerfiorari  to  remove  orders,  made  on  such  appeals,  into  the  court  of 
K.  B.,  to  give  security  to  prosecute  the  same  with  effect,)  enacts,  that  the  re- 
cognizance shall  be  certified  into  tbe  court  of  King's  Bench,  and  there  filed 
with  the  ceriiorarty  and  order  or  judgment  thereby  removed;  and  if  the  said 
order  or  judga^ent  shall  be  confirmed  by  the  said  court,  the  persons  entitled 
to  such  costs,  for  the  recovery  thereof,  within  10  days  after  demand  made  of 
the  person  or  persons  whc  ought  to  pay  the  same,  upon  oath  made  of  the  mak- 
mg  such  demand  and  refusal  of  payment  thereof,  shall  have  an  attachment 
granted  against  him  or  them,  by  the  said  court  for  such  contempt;  and  the  said 
recognizance  shall  not  be  discharged  until  the  costs  shall  be  paid,  and  the  or- 
der so  confirmed  shall  be  complied  with  and  obeyt;d. 

^hT***  ^    '^^^  ^"'^  ^'  ^^^^^^^'  ^I  T.  1790.  K.  B.  3  T.  R.  512. 

■tatoto"?  After  the  conviction  of  A.  for  a  misdemeanor,  B,  entered  into  a  recogniz- 
W.  fr  N'  ^"^^  ^  ^^  coais  under  the  5  W.  &  M.  c.  11.  s.  3.  which  on  motion  for  non- 
e.  1 1.  a.  a.  gyment  thereof,  involved  the  question,  whether,  by  the  3d  section  of  5  W.  & 
aa  to  the  M.  which  directs,  that  after  a  demand  and  refusal  to  pay  the  costs,  the  prose- 
1®  daya,  cutor  shall,  within  10  days,  have  an  attachment  against  the  defendant.  Eight 
SbTiO  daya  ^*^*  ^^^  sufficient  to  entitle  the  prasecutor  to  an  attachment.  But, 
RinatelaMe  ^^^  ^"''  ^^®  ^^  clearly  of  opinion  that  the  10  days  must  expire  before 
befofe  the  ^^  attachment  can  be  procured;  and  if  we  were  willing  to  hold  the  eisht  days 
aitaebaMDt  sufficient,  the  consequence  would  be,  that  immediately  after  a  demand  and  re- 
cas  begraafusal,  an  application  would  be  made  to  this  court  for  an  attachment.     Rule  re- 

,1-  ^^  I  10.  Rex  v.  Turner.  E.  T.  1812.  K.  B.  15  East.  610. 

conatrncT"      ^  ^^^  7^^  obtained  to  show  cause  why  the  taxation  of  costs,  which  had 
tion  of  the  ^^"  ^^  *"*  ^^*^  ^*'*^  should  not  be  set  aside.     This  was  an^  indictment  for  a 
preceding    misdemeanor.     The  indictment  was  removed  into  Ihio  court  by  ceWioran;  and 
aiatata  it     on  the  trial,  the  defendants  were  found  guilty  on  one  count  of  the  indictment, 
Mdb****     find  acquitted  on  the  other  counts.     A  motion  was  afterwards  made  in  arrest- 
that  the      of  judgment,  on  behalf  of  the  defendants;  and  this  court,  on  argument,  arrest- 
term  eon         *  ^^'  ^1*^  CoDft  of  K.  B.  haviog  tbe  king's  privy  seal  for  that  pvrpose,  may  give  the 
third  part  of  tbe  fine  imposed  on  a  defendant  aAer  a  eonTiction  on  an  indictment  in  that 
eonrt,  to  the  proaecntor,  by  way  of  reimbitising  him  tbe  costs  of  the  prosecotion.  see  1 
Keb.  478;  2  Hawk.  P.  C.   6th  edition,  801;  8  T.  R.  612;  1  Salk.  55;   4  id.;   2  Lord 
Raym.  854;  21  Str.  1165;  bat  in  general,  the  payment  of  the  fine  does  not  discharge  the 
recoxotzaacc  for  the  cost?;  see  Bac.  Ab.  Certiorari,  D;  Ha^vk.  F.  C  b.  2  c  27,  c,  58. 
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eA  the  judgment  on  that  count  on  which  the  defendantd  had  heen  found  gtsilty.  vieted* 
The  prosecutor  taxed  his  costs  under  the  statute  6  W.  &.  M,  c.  1 J .  s.  3.  and  «•«»  con 
the  defendants  obtained  the  above  rule,  on  the  ground  that  the  judgment  hav-  V^^^  ^7 
ing  been  arrested,  there  had  not  been  any  conviction  of  the  defendants  within  J^^Ji^^' 
the  true  intent  and  meaning  oPthe  act  of  parliament.     The  court  said:  the  stat-  conwqaent 
ute  5  W.  8c  M.  c.  11.  directs  by  section  2  that  no  ceriiarari  shall  be  granted  \y  though  af 
on  the  part  of  a  defendant  to  remove  an  indictment  for  a  misdemeanor  from  the  ^^  there 
sessions,  before  he  shall  enter  into  a  recognizance,  &c.  in  201.  to  try  at  the  ™®^*1  ^he 
next  assizes,  &c.  and  by  section  3,  that  "  if  the  defendant  prosecuting  such  ^^^®"^*^* 
ceWioraribe  convicted,  the  court  of  K.  B.  shall  give  reasonable  costs    to  the -^jij*!^  ^v  a 
proeectitor;   and  that  the  recognizance  shall  not  be  discharged  till  the  costsajory,  yet 
taxed  shall  be  paid."     But  in  the  case  before  the  court,  judgment  being  ar-  if  the  jodk 
rested,  it  appears  that  the  defendants  have  not  been  guilty  of  any  offence  a-  ^^^^  ^^  ^ 
gainst  the  law;  that  they  have  not  been  convicted  or  found  guilty  by  the  jury  ^^^^  ** 
ofnny  oflence  which  the  law  recoffnizes  as  such.     They  cam ot,  therefore,  be  Swtocanba 
considered  as  guilty  persons,  much  less  ought  they  to  be  mulcted  with  coats  taxed  for 
for  having  removed  a  bad  indictment  from  an  inferior  jurisdiction  into  this  court,  the  proseea 
The  rule  must  be,  therefore,  made  absolute— See  1  Burr.  146 1 ;  8  T.  R.  409:  tor.. 
1  Hale.  P.  C.  686.  '^^?*!;  ^ 

11.  Rex  v.  Sidney.  E.  T.  1741.  K!  B.  2  Stra.  1165.  Ltandtw© 
Upon  removing  an  indictment  from  the  sessions  of  oyer  and  terminer^  the  gnrettee  en 

defendant  and  his  bail  entered  into  a  600/.  recognizance  to  plead,  go  to  trial,  ter  into  a 
and  appear  on  the  return  of  the  verdict.     He  did  so,  and  received  judgment,  recogni 
And  upon  motion  to  discharge  the  recognizance,  it  was  insisted  that  he  should  zance  in  a 
pay  costs;   but  this  not  being  in  20/.  the  sum  required  by  tlie  stat.  6  &  6  W.  &  JJ"  ***** 
M.  c.  1 1 .  the  court  held  it  was  to  be  considered  as  a  recognizance  at  common  -^  ^^  ^  '* 
law.     And  precedents  being  searched,  it  was  found  that  costs  had  not  been  cogBizanea 
required.     Hero,  therefore,  being  a  performance  of  every  thing  the  words  ex*  at  common 
tended  to,  the  court  discharged  the  recognizance.  ^^^>  ^^ 

12.  Rex  v.  Fonseca.  T.  M.  1766.  K.  B.  1  Burr.  10,  ^^^  ^'^^ 
Cause  was  shown  against  discharging  the  defendant's  recognizance.  It  was  ^  |^  j^ 

a  recognizance  entered  into  by  the  defendant  and  two  othcnr  persons,  upon  his  and  disehar 
removing  his  indictment,  (which  was  for  an  assault,  with  intent  to  ravish^)  fromgeable  np 
Htcks's  Hall,  where  it  was  originally  found.     The  defendant  had  been  tried,  on  its  terms 
convicted,  and  fined  in  this  court;  and  had  paid  his  fine.     Ailer  which,  &PpU-''|t^8  ^^,^ 
cation  was  made  to  discharge  the  defendant's  recognizance;  it  being  a  recog-  '^I'^o^^'n* 
nizance  at  common  law,  and  the  terms  of  it  having  been  complied  with,  it  was  A    .      J 
insisted,  1st,  That  it  is  not  within  the  statute  of  5  Sf6  W.  &  M.  c.  11.  s*  2.  be-  the  defend 
ing  from  the  court  of  oyer  and  terminer,  not  from  the  sessions;   and  this  statute  ant  and  o 
relates  only  to  indictment  found  at  the  sessions.  2d.  That  the  principal  is  here  then  enter 
bound,  as  well  as  the  securities,  therefore  also  it  is  not  within  the  said  act,  •^  '^}^  ^^ 
which  requires  only  two  manucaptors,  without  the  principal    3d.  The  sum  is  JJ*^^^^* 
also  different,  for  it  is  not  a  recognizance  in  ,20/.  but  100/.  himself,  and  each  ing  an  in 
security  50h    Therefbre,  for  this  reason,  too,  it  is  not  within  the  act;  Rex  v.  dictment 
Sidney,  (st^ra)  was  cited,  and  relied  upon  by  the  counsel,  as  in  point.     And  from 
the  court  entertaining  the  same  opinion,  made  the  rule  absolute  2'^!^'*t 

13.   The  King  v.  Lvov.  H.  T.  1763.  K.  B,  3  Burr.  1461.  Cowt  after 

Cause  was  shown  for  Ihe  crown  why  the  recognizance  of  bail  should  Qot  ^1,^  j^Jp^j^^ 
be  discharged.  Defendant  being  indicted  for  perjury,  removed  the  indictment  ant  had 
by  certiorari  into  the  KB.;  previous  to  its  issuing,  he  entered  into  a  recog- been  freed 
nizance  with  with  two  securities  in  the  usual  form,  to  appear  and  plead  in  the  i&  K.  B. 
next  term,  and  to  give  notice  of  trial,  and  to  go  bail  in  or  at  the  sittings,  after  ^j.^***^ 
such  next  term,  unless  the  court  shall  direct  otherwise.  This  not  being  com-^^j]^**^" 
plied  with,  the  recognizance  became  forfeited.  The  council  for  the  crown  But  where 
then  moved  for  costs  for  not  goin/  to  trial,  these  costs  bad  been  taxed  and  de-  the  recogni ' 

mnnded  by  the  defendant,  and  for  the  non-payment  of  which  the  crown  obtain- »nce  was 

actnnllv  for 
*  See  1  Hale.  P.  C.  686.  where  Lord  Hale,  in  commenting  on  6  Eliz.  c.  14. ,  has  these  feited 

wordd,  **  by  consictiorit  I  cooceiTe,  is  intended,  not  barely  a  conviction  by  verdict,  where  throngh  the 

no  judgment  is  given,  bat  it  mast  be  a  conviction  by  judgment.^*  defendsat'a 
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tiegleetini^  tiy  aaS  executed  an  attachment^  and  the  defendant  was  in  custody  upon  it  (or 
to  go  to  iri  hia  contempt  in  not  paying  them.  The  defendant  had,  after  the  time  limited- 
j!»  **^®  -  in  the  recognizance,  given  notice  of  trial  in  the  following  terw,.  and  was  ac- 
Suo^did  qui^^ted.  It  was  contended  for  llie  bail,  that  the  prosecutor  could  have  but  one 
charge  it  satisfactton  for  these  costs,though  he  might  either  i>ave  required  them  of  the  bail 
withoat  or  take  the  principal  in  execution,  but  having  made  his  election  to  proceed 
phying  the  against  the  person  of  the  principal,  and  have  his  body  in  execution,  he  was  oot 
S^**^®^  afterwards  still  at  liberty  to  proceed  against  the  bail.  Per  Cur.  As  the  re- 
seciito^  ^°'cognizance  is  actually  forfeited,  and  the  prosecutor  has  had  costs  taxed  to  him. 
for  the  defendant's  neglecting  to  go  to  trial,  and  has  received  nothing  for  these 
costs,  (as  the  body  is  not  a  real  satisfaction)  there  is  no  good  reason  for  our  dis^ 
And  the      charging  the  recognizance, — Rule  discharged. 

fog  lhl°pro  ^4-  1^=*  ""'  S'""'-  ^^-  ^   ^^^^-  ^   ^   ^  ^!*"  ^^• 

lecutor's         An  indictment  for  a  nuisance  had  been  removed  by  certiorari  from  the  quar^ 

name  on  ter  sessions  into  this  court,  by  the  defendant,  which  was  afterwards  tried,  and 
tile  indict  the  defendant  found  guilty.  He  then  moved  in  arrest  of  judgment,  but  the 
[  ^B4  ]  application  bemg  refused,  the  prosecutor  moved  for  his  costs,  and  obtained  a 
roent  does  ^^1^  jq  ^ow  cause.  On  behalf  of  the  defendant,  cause  was  shown  why  the  pro- 
his  ftir^to  s®*^^*^*"  sl^euld  not  have  his  costs,  before  the  recognizance  should  be  dis- 
eosts,  provi^^^^'S^^i  ^^^  ^^7  ^^  should  not  be  referred  to  be  taxed,  on  the  ground  that 
ddd  i\  be  no  name  of  any  person,  as  being  either  the  party  grieved  or  injured^  or  a  pub- 
ptoved  that  lie  civil  officer,  was  endorsed  upon  the  indictment^  according  to  the  directions 
>e  is  a  per  of  5  &  6  W.  &  M.  c.  1 1 .  ^.  2  and  3.  And  further,  that  without  such  indorse- 
f^'' ?f^P*'®menl,  no  costs  were  payable  to  the  prosecutor.  It  was  urged,  cottira,  (hat 
within  the  ^^^^g^  there  was  no  name  indorsed;  yet  at  the  same  time  that  an  indorsement 
6'  &  6  \V.  of  the  name  of  the  prosecutor,  as  being  the  party  grieved  or  injured^  or  a  civil 
&  M.  as  a  officer,  was  not  at  all  necessary,  in  order  to  the  court's  giving  him  costs,  yet 
ti^U  off,  an  affidavit  was  produced,  stating,  "  that  the  prosecutor  was  a  civil  officer, 
*^«  fcc.**     And  the  words  of  the  3d  section  of  the  act,  are,  "  that  if  he  bo  so,  the 

recognizance  shall  not  be  discharged,  till  the  costs  shall  be  psyd;"  not  saying 
«rie*ed-^  ^  "  *^*^  *^®  prosecutor  shall  not  have  his  costs,  unless  his  name  be  endorsed.'^ 
within  '  ^^  ^**'^«     It  is  enough  if  it  be  proved  '*  that  the  prosecutor  was  a  civil  of* 

which. Ut  ficer,.  &c."     And  here  it  is  established  by  affidavit,  which  b  sufficient.  Rule 
tor  term  the  made  absolute  for  the  prosecutor  having  his  costs, 
prosecutof  15.  Rex  .v.  Williamson.  M.  T.  1796.  K.  B.  7  T.  B.  32. 

rdent  for  "^°  indictment  for  stopping  up  a  footway,  being  removed  by  ceriiorariy  and 
stopping  np  ^^®  verdict  being  found  for  the  king,  the  question  was,  whether  the  prosecu- 
a  publicfoot  tor,  a  private  individual,  who  had  used  this  way  for  some  years  before  it  was 
way,  which  stopped,  was  entitled,  under  the  5  &  6  W.  &  M.  c.  II.  s.  3.  to  costs,  as  be- 
heikaslTeen  ing  a  paHij  grieved  or  injured.  Pur  Cur.  We  are  of  opinion  that  the  prose- 
Jl^^'**^^"  cutor  is  a  party  injured  within  the  meaning  of  that  statute,  and  therefore  cnll- 

berrhold"  *^®^  *^  c<>8t8. 

entocome.  16-  Rex  v.  Dewsnap.  T.  T.  1812.  K.  B.  16.  East.  194. 

And.  the  This  was  a  certioraA  to  remove  an  indictment  for  a  nuisance  in  using  asteam 

■ame  rale  engine,  which  emitted  volumes  of  smoke,  aflecting  the  breath  and  eyes  of  cer- 
applies  ta  tain  persons,  their  clothes,  their  furniture,  and  dwelling  houses.  After  a  ver* 
^•"^■■^^  diet  for  the  king,  an  application  was  made  for  the  master  tp  tax  costs,  as  being 
Vd&kndMt^^T^  grterwi,  within  the  meaning  of  the  5  W.  &.  M.  c.  1 1.  s.  3.  And  of  that 
for  keeping  <^Ppion  were  the  court,  who  observed,  that  this  must  necessarily  be  a  special, 
a  fteam-en  grievance  to  those  who  live  within  the  direct  influence  of  the  nuisance,  and  are 
gine  emit    therefore  parties  grieved  within  the  statute. 

titig  nQxi .  n.  Rex  v.  Ingletox.  T.  T.  1746-  K.  B.  1  Wils.  139;  S.  C.  BuL  N.  P.  333. 
■ear^^iT*  "^^  defendant  was  indicted  for  an  attempt  to.  commit  felony,  by  endeavour- 
boases.  ing  to  set  on  fire  the  house  of  one  E.,  and  the  indictment  also  charged  that 
[  286  1  *he  defendant  solicited  Mason,  one  of  the  prosecutors,  to  help  to  set  fire  to'  the 
Bota  per  house;  Mason  and  one  Glenton  informed  the  mayor  of,  kc.  who  bound  Ma- 
"^f^^'L  ?^"  ^^^  Glenton  over  to  prosecute  the  defendant.  The  defendant  removed  the 
nuUctoMt  'f*^^*™®^^  ^y  certiorari  into  court,  and  entered  into  a  recognizance  in  the  pen- 
maraly  f^  ^  ^^  of  20L  to  appear  and  plead  to  the  indictment,  and  to  prosecute  it  to  trial  at 
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Ver  6Wn  expencc,  which  Miras  accordingly  done,  and  was  convicted  and  fined;  an  &Ueiop( 
and  now  it  was  moved  that  the  recognizance  might  he  discharged^  she  having  ^  cooHnit 
paid  the  fine  ;  this  was  opposed  on  the  ground,  that  the  stat.  6  &  6  W.  &  M.  do*™®]^^ 
-c.  1 1 .  the  defendant  was  obliged  to  pay  the  prosecutor's  costs;  but  h^nre/r 

Per  Cur,     This  case  is  not  within  that  act  of  parliament,  for  that  extends  within  the 
t>nly  to  officers  and  persons  really  injured,  whi6h  neither  Glenton  nor  Mason,  meaning  of 
the  prosecutors,  are  in  this  case;  for  there  wasiio  damage  done  to  the  house,  the  act, 
it  was  only  intended  to  be  done;  nor  is  either  of  them  officers,  and  therefore 
Ihe  ^rale  must  be  made  absolute  JTor  dtscharging  the  recognizance.  h^      ,  . 

18.  Rex  v.  Kettleworth.  M.T.  17^2.  K.  B/S  T.  R.  33;  S.  C.  Nol.  Rep.  153.  haVbSen 

This  was  an  indictment  for  not  repairing  a  road;  and  being  removed  intosiBce  hold 
ibis  court  by  cerliorariy  the  defendant  was  found  guilty.     A.  B  being  a  justice  en,  that  a 
of  the  peace  for  the  county,  had  as  prosecutor,  obtained  a  rule  for  costs,  under  jn»tico  of 
6  &  6  W.  &  M.  c.  1 1.  s.  3.     The  defendant  then  applied  for  a  rule  to  e^^o^  ^^^^^ndicte 
"Caiise  why  this  rule  for  costs  should  not  be  discharged,  on  the  ground  that  A.  ^^^  ^^^  ^ 
fi.  was  not  the  prosecutor,  but  one  C,  whose  name  alone  stood  upon  the  back  nptar  of  a 
of  the  indictment,  who  had  always  appeared  as  the  prosecutor,  and  upon  whom  road,  is  en 
Ihe  notice  of  trial  had  been  served.     Cause  was  shown  against  this  rule  upon  titled  to 
Che  affidavit  of  C,  and  the  attorney  for  the  prosecution.     They  stated  that  C*  *^2?'*  °I'*J*' 
was  the  clerk  of  A.  B.  who  being  indisposed  when  the  indictment  was  to  be  "  ** 

{Mreferred,  had  directed  C.  to  do  it.  Thoft  he  had  acted  in  the  business  entire- 
ly for  A.  B.  who  had  employed  the  attorney  to  conduct  th^  prosecution,  and 
defrayed  the  expences  of  it.  These  depositions,  it  was  insisted,  were  sufficient 
le  prove  that  A  B.  was  in  fact  the  prosecutor,  and  if  so,  as  being  a  justice  of 
the  peace,  he  was  a  ciyil  officer  prosecuting  in  compliance  with  his  duty,  and 
therefore  within  the  meaning  of  the  act.  Per  Cur,  Upon  the  facts  disclosed, 
we  are  perfectly  satisfied  that  A.  B.  is  to  be  considered  as  the  prosecutor  of 
the  indictment,  and  that  he  is  entitled  to  his  costs.  This  is  a  remedial  law, 
and  it  ought  to  be  extended  so  far  as  it  plainly  appears  the  legislature  meant  it 
should  go.  The  statute  says,  '^  that  the  court  shall  give  costs  to  the  prosecu- 
tor, if  he  be  the  party  grieved,  or  a  justice  of  the  peace,  &c.  who  shall 
prosecute  on  account  of  any  fact  committed  or  done,  that  concerned  him 
as  an  officer  to  prosecute  or  present.  It  is  hard  to  say  to  what  cases  this 
clause  extends,  if  it  does  not  to  the  present  one.  It  is  true,  that  the  magis- 
trate was  not  hound  to  proSecuie,  and  any  other  individual  might  have  done  it 
equally  well.  But  still  such  a  prosecution  fell  within  his  general  duty  as  a  ^^^^  ^ 
magistrate. — ^Rule  discharged.  1,^1^  ili^i . 

19.  Reoina  v.  Summers.     E.  T.  1701.  K.  B.  1  Salk.  55.  tbeinaettr 

Indictment  for  a  trespass  and  riot.     Defendant  pleaded  non  cvly  and  the  in-  of  the 
dictment  was  removed  hither  by  certto^-ariy  Sic.     The  defendant  went  before  Crown  Of 
the  master,  and  costs  were  taxed.     And  now  counsel  moved  he  might  go  be-  fi<*  ^^f^l** 
fore  the  master  again,  that  the  prosecutor  might  be  considered  for  his  charges  J|J*^ J j.^^  * 
helow,  the  master's  taxation  before  being  only  for  costs  since  the  certiorari, -^^^^^^^^  *^^ 
And  Per  Cur.     The  master  ought  not  to  consider  the  costs  below,  but  only  coats  anbae 
since  the  certiorari.     The  counsel  then  moved   to  aggravate  the  fine.     And  qnent  to 
Per  Cur.     You  ought  not  to  aggravate  the  fine  after  the  party  has  been  before  ^^«  ij««ng 
the  master;  if  you  do,  we  will  set  aside  the  taxation  of  costs.  writt 

W.  Rex  v.  Teal  and  others.  M.  T.  1810.  K.  B.  13  East.  4. 

The  question  which  now  arose  was,  with  reference  to  the  5  W.  8c  M.  ell.  "Thepyo^i 
8. 2  and  3.  which  requires  a  defendant  removing  an  indictment  for  the  sessions  gion  in  the 
by  ceriiararij  to  find  two  sufficient  manncaplorSy  who  shall  enter  into  a  recog-5  W,  &M. 
Bizance  in  20/.,  conditioned  to  appear,  plead,  and  try,  8tc.,  and  that  if  the  ^«- J^^";™^ 

•  And  a  jnstieo  of  the  peace,  who  prosecuted  a  gaoler  to  conviction,  for  suffering  a  char- ^^  ^^ 
ged  feloD  to  escape,  were  holden  no:  to  be  individaally  injured  within  the  meaning  of  the  ^^^  jigchar 
act;  see  2  T.  R.  47;  1  Burr.  64.  ged  till  the 

t  If  the  defendant  forfeit  his  recognizance  by  not  proceeding  to  trial  at  the  wme  time  c^sts  so 
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f/f'thS."*  ^"^"^  ^\  convicted,  and  the  court  shall  give  reasonable  costs  to  bo  Uxed 
th«r«ao«.i  T^i  ,  Tf  ^'V^  recogtAiawe  shall  not  be  disdwrged  tiU  Ihe  costs  so  taxed 
sanM  WM  *"*"  "?  P«*«»  whether  the  amount  of  the  costs  to  be  tnsed  was  limited  by  such 
taken,  the  recognizance.  Lord  EUenborough,  C.  J  said:  the  court  cim  in  no  case  di- 
tazatiea  ex  Charge  the  recognizance  till  the  taxed  costs  are  paid  to  the  prosecutor  Bv 
^Inl  !^®  *"'.  "  recognizance  wa»nierely  ment  to  operate  as  a  further  security  for 
tbatsam.     the  costs.     See  Ca.  Temp.  Hard.  247;  2  Slra.  1042;  2  T  R   145  "^^  "*' 

Co«i  taxed  TT.  ?';  'I"/;  Cha.mberi.at.ne.  H.  T.  1786.  K.  B.  1  T.  R-  103. 
•re  a  debt  ^  ™  defendant  havms  been  indicted  for  an  assault,  the  indictment  was  re- 
veited  in  "^"^^  «>y  eertwran;  and  on  the  trial  the  defendant  was  found  euUty.  and  oairf 
the  party  to  «e  fine.  The  prosecutor  aaerwards  died,  and  no  person  having  administered 
whom  they  to  his  effects,  nor  any  demand  haying  been  made  by  the  prosecutor  in  his  life 
^^  Ume  forthe  coste,  though  they  had^en  taxed,  a  rale  wm  obtained  to  show 
ro^wW...^'!**''*^**',*  '«<=«f°«f«>"  should  not  be  discharged,  upon  the  supposition 
on  the  ranKl  J.^  '''«7  ««""  «»«>»  «»'en  be  demanded,  the  words  of  the  5  W.  &  M  c  lis  3° 

7S*f  -  Si«?A™  i^*  ^!,'^cT'!'"r  *^*  ~*'*'^*'J^  '^ "^  «»«*'  "*«»»  ^i^i^  ten* days 
ladietment  aBer  demand  made  of  the  defendant,  and  ivfusal  of  payment  on  oath  haye  an 

^^M?^';;'^''*;^"*  «""****  ''S""^  "-'^  defendant."  It  waTirg,^,  Aaron  thj Va- 
A.  W  r'  1™"  ^/Tt"***'  "5^  r  "*/''"  »"  attachment  on  non^ayientjof  costs  afler 
Sia^ed.  ■  ***'~?^  ^y  ^T  "n***'  ^"'  "*"'  *'*'""  not  be  dooe  in  iHiii  caseVor  wantTa 
the  puty  ri~°!l^*T"'*-  j^u"'  "*?  """"^  considewid  the  costs  as  a  debt  actuaUy  yes- 
dSedrihey  *««;  ■»«  discharged  the  rule.  See  15  East.  673;  2  H.  Bl.  252 

'*'*^'»"      .     .,.**•'**'*•  ^- FiNMORE.  M.T.  1799.  K.B.  8  T.R  409 

to  hh  CL     "T*  '°?'**T/!!  ""*'*'•  «*«s>ons  for  a  nuisance  was  removed  bto  this  court  by 

luu7rS*re  W'  ^V^'^^rr'r^  •"'*•  '"**  "^-"^  recognizance  required  |^  £ 
^  :.     ^        a  1  ",.   ,      ' ""  "frendant  was  found  guilty  at  the  last  lent  assizes  tmA 

fo««d  cnU  hf?r  k  the  defendant,  a  rule  was  obtained  calliniTon  the  defendant's 

y  "  »  uS^iffite  ?KTf 'n-^  *^''  recognizance  should  not  be  estreated,  onSe  us^ 

whiehhad  47,  5  1.  K.  33.  After  cause  shown  against  the  rule?the  court  said-  thia 
beeoreno*  case  came  e.xpres.«ly  within  the  words  of  5  W  &  M  which  are  Th^^h«  In^ 

5i  --^-rbXo""''  ''"''  "''  '^  *^^*"^'^^  '"•  *!•«  cois^t«cd\re%2d''»!!:!Rdo 
•oniaaiiM  •■>«?'»»«•    ^,^ 

•mI  haa  af       jKeSSSbft 

twMathe  who  holds  lands  of  ri!.tih  V?'  ^  "*'•""*  '^  applicable  when  a  roan, 
yerdiet  .ad  Xre  a  rcS»  K*  '**"J>,.7"t  »nd  other  services  for  two  years  together,  or 
*^^ji*  rnirituJl  3       house  hath  lands  given  it.  on  condition  of  pcrfori^ir  some 

!S!..*S.t£rdo;io;T^Jit%:S:Ld^^^^^^^^^^^  ""•'^,r''  ?or  two  years,  the 

ootti  to  tiM  *plf  M  ^.^ri  4         '!«  "c«re  soaii  nave  a  vmt  ofces^arii  to  recover  the  land  it- 

la^^^m:  ^fbyZ'"/ut7:?*n'"''t^.t"^^  -«  ^  N.  B. 

uDok  f^™^  .         .    <>t  Gloucester,  the  cessatU  does  not  lie  for  lands  let 

S^tenl^hT^'  "f"^  J^-';  '"'^«  ••^  '"'*«»'  "Po-  the  premises,  or  unless 
Ae^enw^  h^  ^  T^^  %  '"^^  that  the  lord  S:nnot  cLe  upoi  it  to  dis- 

m^S«.  ^A-:  C^-  7"'  *••*  '•^'^  P«=fer8  the  simple  and  ordinary  rc- 

^iS.  L2T*'^**'  .'JT  **='•*"•'  **»  *•»«  e.{traordinarK  one  of  forfeits" for  a 

t^^^t^^^C^'^^T^^^^^  CTre"n?a^d 

far  M  ,^y  iSd  IT  SrJ""^'  ***  '''^''  *•**  **"'"*«  «f  Westm.  2.  coaforn^,  so 

reentry  for  non-pay^ehi  of  r^J^         pemnte  landlords  who  have  a  right  of 
half  a7eM'8  Zit  iJ  A«    (j^fu'  **  ?*"'  "  ejectment  on  their  tenants  when 

t  m  1  «t"s^rirre"cJ;rASx"«^irt'^r.f^^^- '"'  ''•",^^•'^ 

may  be  aaiMfS^/l  .nj  «tl»      «rom  ine  ancieot  wnt  of  cessavti^  especiaUy  as  it 
an/ c^"Sfht*!^^ir.^^.  *«»•«*»»'«' «»««»«',  hy  t4d.^of  th^  rent 
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CtSS^t  lEV^tlXtiO'     See  tits.  Execuiion;    Trespass. 
^tUBtt  ^XOt^BBUS'     See  tit.  Slet,  Processus. 

eessfo  ISonontm. 

Whittingham  V-  De  La  Rieu.  M.  T.  1818.  K.  B.  2  Chit.  Rep.  53         ir^^  f^^ 
A  rule  nisi  had  been  obtained  for  the  discharge  of  the  defendant,  who  had  the  ce$no 
been  arrested  for  goods  sold  under  the  following  circumstances.     An  order  ^(morum 
for  the  goods  had  been  given  in  London,  but  the  delivery  itself  was  partly  in  diuchargea 
Guernsey  and  partly  in  London.     The  defendant,  residing  in  Guernsey,  made  "debt  con 
a  surrender  of  all  his  property  and  goods  to  his  creditors,  which  in  that  coun- Q^j^j^g^y^ 
try  amounts  to  a  release  of  all  debts.     The  plaintiff  proved  his  debt  there.     It 
was  contended  that  as  the  defendant  was  absolutely  discharged  from  his  debts 
by  the  laws  of  the  island-of  Guernsey,  he  was  entitled  to  his  discharge.     Sed 
per  Cur.     It  is  a  question  of  law  whether  the  cessio  boiiortim  in  Guernsey  is  a 
discbarge  of  the  debt,  and  therefore  it  should  be  put  on  record  and  not  be  de- 
cided on  affidavit. — Rule  discharged. 

ii^$BBlOVi  0{  9  Sf  tiefiCf .     See  tits.  Adcotvson;  Ecclesiaslical  Pet-sons. 

IRtStXil  que  trust.     See  tit.  TrusUe. 

Ct^StUf  Qtt?  bCC.     See  tit.  Life  Estate  for  Trustees. 

Cestui  que  use-     See  tit.  Trustee-,  Uses  and  Trusts. 

ChalleUfi:.     See  tit.  Dud. 

^fiaflletroe  O I  furors.     See  tit.  Jury. 

^fiUtmbtVB'     See  tits.  B.iil;  Poor  Rates. 

<KhEKt])ett8-     See  post,  tit.  Maintenance  and  Champcrhj.  [*^^  3 

©hance  JWtUlea-     Sec  tit.  Murder. 

<thatltetB-*     See  tit.  Decree. 

1.  Banbury  Peerage.  Feb.  1809,  cited  2  Selw.    N.  P.  734.  6th  edit.  S.  P. 

Lord  Ferrers  v.  Shirlev.  Fita;gib.  196.   S.  P.  Dos  d,  Bowerman,  v.  /^  ^i\i  j„ 
Sybourn'.  M.T.  1796.    K.  B.  7  T.  R.  2.  chancery  if 

In  this  case,  the  counsel  for  the  petitioner  stated  that  he  would  offer  in  evi-not  admiasi 
dence  certain  depositions  taken  on  a  bill  filed  in  the  court  of  Chancery,  en  the  ble  inconrta 
9th  of  February,  1040,  by  Edward,  the  eldest  son  of  the  first  Earl  of  Banbury,  <»^'^^^*^*** 
an  infant,  by  his  next  fViend.     This  evidence  having  been  objected  to,  the  fol-  S^\?" 
lowing  questions  were  proposed  to  the  judges.  ther  alleged 

*The  chancery  of  England  has  various  ofBce^  and  jurisdictions.  The  most  important  or  denied  in 
function  is.  that  which  it  exercises  as  a  court  of  equity,  uaunlly  styled  its  extraordinary 
jarLsdiction,  to  didtingnish  it  from  those  which  are  termed  its  ordinary  jurisdictions,  and 
are  chiefly  incident  to  its  n^oisterial  offices,  and  the  privileges  of  its  officers.  The  exer- 
cise of  this  extraordinary  jurisdiction  by  courts  distinct  from  those  usually  styled  courts  of 
common  law,  to  which  the  ordinary  administration  of  justice  in  civil  suits  i4'  intrusted, 
seems  to  be,  in  a  great  degree,  a  peculiarity  in  the  jurisprudence  of  the  country,  but  per* 
vading  the  whole  system  of  its  judicial  polity.  The  origin  of  these  courts  is  involved  in 
great  obscurity;  their  authority  has  been  formerly  questioned,  and  the  subjects  and  limits 
of  their  jurisdiction  were  then  but  imperfectly  ascertained.  Time  has. given  them  full  ea- 
tablishment,  and  their  powers  and  duties  have  become  fixed  and  acknowledged.  If  any 
doubt  on  the  extent  of  iheir  duties  has  occurred  of  late  years,  it  has  principally  arisen  from 
the  liberality  with  which  the  courts  of  common  law  have- noticed,  and  adopted  principles 
of  decbion  established  in  courts  of  equity;  a>Iiberality  generally  conduciye  to  the  great  ends 
of  JDSticc,  but  which  may  lead  to  great  inconvenience,  if  the  whole  system  of  the  adminis- 
tration of  justice  by  courts  of  equity,  the  extent  of  their  powers  and  means  of  proceeding, 
the  subservience  of  their  principles  of  decision  to  the  principles  of  the  common  law,  the 
preference  which  they  have  allowed  to  common  law  rights  where  in  conscience  the  parlies 
have  stood  on  eqaal  grounds,  and  the  defect  in  the  powers  of  the  courts  of  common  law 
arising  from  their  modes  of  proceeding,  should  not  be  fully  considered  in  all  their  conse- 
quences. 

In  the  construction  of  every  system  of  laws,  the  principle::  of  natural  justice  have  been 
first  considered  J  that  the  great  objects  of  mtmicipal  laws  have  been  to  enforce  the  observ- 
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Upon  the  trial  of  €ui  ejectment  brought  by  E.  F.  against  G.  II.  to  recover 
the  bill,      the  possession  of  an  estate,  £  F.  to  prove  that  C.  D.,  from  whom  E.  F.  was 
therefore,  a  descended ^  was  the  legitimate  son  of  A.  B.  offered  in  evidence  a  bill  inchan- 
bill  in  eqvi  ^ery,  purporting  to  have  been  filed  by  C.  D.  150  years  before  that  time  by 
•itioM  caa  ^  ^^^^  friend,  therein  styling  himself  the  uncle  of  the  infant,  for  the  purpose 
not  be  re     of  perpetuating  testimony  of  the  fact  that  C.  D.  was  the  legitSmat£  son  ot  A. 
ceived  in     B.,  and  which  Bill  stated  him   to   be  such  legitimate  son,  (but  no  persons 
evidence  on  claiming  to  be  heirs  at  law  of  A.  B.,  if'C.  D.  was  illegitimate,  were  parties 
tlM  trial  of  jq  ^||g  aiiji^  4}^g  ^uly  defendant  being  a  person  alleged  to  have  held  lands  under 
eleehnent^  a  lease  from  A.  B.  reserving  rent  to  A.  B.  and  his  heirs);  and  also  oflered  in 
aninat  a     evidence  depositions  taken  in  the  said  cause*  some  of  them  purporting  to  be 
party  not    made  by  persons  styling  themselves  to  be  relations  of  A.  B. ;  others  styling 
[^  290  3  themselves  servants  in  his  family;  others  styling  themselves  to  be  medical 
claiming  or  persons  attendant  upon  the  family;  and  in  the  respective  depositions  stating 
deriving,  in  facts,  and  declaring  that  C.  D.  was  the  legitimate  son  of  A.  B.,  and  that  he 
bS  m?     ^^^  ^^'  *^®  ^araily  of  which  they  were  respectively  relations,  servants,  and 
anee  of  thoae  principles,  and  to  provide  a  positive  rale  where  wroe  rule  has  been  deemed 
neceieary  or  expedient,  and  natural  justice  has  prescribed  none.     It  has  also  been  an  object 
of  mnnicipal  law  to  establish  modes  of  admiuisterinfr  justice.     The  wisdom  of  legisJators  in 
framing  positive  laws  to  answer  all  the  purposes  of  justice,  has  ever  been  found  anequal  to 
the  subject;  and  therefore  in  all  countries,  those  to  whom  the  administration  of  the  laws 
haa  been  intrusted,  have  been  compelled  to  have  recourse  to  natnral  principles,  to  assist 
them  in  the  interpretation  and  application  of  positive  law,  and  to  supply  its  defects;  and 
this   resort  to  natural  principles  has  been  termed  judging  according  to  equity.     Hence, 
a  distinction  haa  arisen  in  jurisprudence  between  positive  law  and  equity;  but  the  admin- 
istration of  both  has  in  most  countries  been  left,  at  least  in  their  superior  courts,  to  the  same 
tribunal.     In  prescribing  forms  of  proceedmg  in  courts  of  justice,  human  foresight  haa  also 
been  defective;   and  therefore  it  has  been  commonly  submitted  to  the  discretion  of  the 
courts  themselves,  to  vary  or  add  to  established  forms,  as  occasion  and  the  appearance  of 
new  cases  may  have  required. 

In  England  a  policy  somewhat  different  has  prevailed.  The  Courts  established  for  the 
ordinary  administration  of  justice,  usually  styled  courts  of  common  law,  have,  as  in  other 
countries,  recourse  to  principles  of  equity  in  the  interpretation  and  application  of  the  posi- 
tive law;  but  they  are  bound  to  established  forms  of  proceeding,  are  in  some  degree  limited 
in  the  objects  of  their  jurisdiction,  have  been  embarrassed  by  a  rigid  adheience  to  rales  of 
decision,  originally  framed,  and  in  general  retained  for  wise  purposes;  yet  in  their  appli- 
cation, sometimes  incompatible  with  the  principles  of  natural  and  universal  justice,  or  not 
equal  to  the  full  application  of  those  principles;  and  the  modes  of  proceeding  in  those 
courts,  though  admirably  calculated  for  the  ordinary  purposes  of  justice,  are  not  in  all  ca- 
ses adapted  to  the  full  investigation  and  decision  of  all  intricate  and  complicated  subjects 
of  litigation,  which  are  the  result  of  increase  of  commerce,  of  riches,  and  of  luxury,  and 
the  consequent  variety  in  the  necessities,  the  ingenuity,  and  the  craft  of  mankind.  Their 
simplicity,  clearness,  and  precision,  are  highly  advantageous  in  the  ordinary  administratiott 
of  justice;  and  to  alter  them  materially  would  probably  produce  infinite  mischief,  but  some 
change  would  have  been  imavoidable,  if  the  courts  of  common  law  had  been  the  only  conrU 
of  judicature. 

Early,  therefore,  in  the  history  of  our  jurisprudence,  the  adncinistration  of  justice  by  the 
ordinary  courts  appear  to  have  been  incomplete,  and  to  supply  the  defect  the  courts  of  equi- 
ty have  exerted  their  jurisdiction:  assuming  the  power  of  enforcing  the  principles  upon 
which  the  ordinary  courts  also  decide,  when  the  powers  of  those  courts,  or  their  modes  of 
proceeding,  are  sufficient  for  the  purpose,  of  preventing  those  principles,  when  enforced  by 
the  ordinary  courts  from  becoming  (contrary  to  the  purpose  of  their  original  establishment) 
instruments  of  injustice,  and  of  deciding  on  principles  of  universal  justice,  where  the  inter- 
ferenee  of  a  court  of  judicature  is  necessary  to  prevent  a  wrong,  and  the  positive  law,  as  in 
the  case  of  trusts,  is  silent.  The  courts  of  equity  also  administer  to  toe  ends  of  justice, 
by  removing  impediments  to  the  fair  decii»ion  of  a  question  in  other  courts;  by  providing 
for  the  safety  of  property  in  dispute  pending  a  litigation;  by  preserving  property  in  danger 
of  being  dissipated  or  destroyed  by  those  to  wliose  care  it  u  intrusted,  or  by  persons  ha%*- 
ing  immediate  but  partial  interests;  by  restraining  the  ascertion  of  doubtful  rights  in  a  man- 
ner productive  of  irreparable  damage;  by  preventing  injury  to  a  third  person  from  the 
doubtful  title  of  others,  and  by  putting  a  bound  to  vexatious  and  oppressive  litigation,  and 
preventing  unnecessary  multiplicity  of  suits,  and  without  pronouncing  any  judgment  on  the 
subject,  by  compelling  a  discovery  or  procuring  evidence,  which  may  enable  other  courts 
to  give  their  judgment;  and  by  preserving  testimony  when  in  danger  of  being  Jost.  before 
the  matter  to  which  it  relates  can  be  made  the  subject  of  judicial  mvestigation.  This  es- 
tablishment, as  before  observed,  has  obtained  throughout  the  system  of  our  judicial  polity; 
most  of  the  branches  of  that  system  having  their  peculiar  courts  of  equity,  and  the  court  of 
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X&edical  attendants,  reputed  so  to  be.     Firsl  question.     Arc  the  bill  in  equity,  tbe  plaintiff 
and  the  depositions  respectively,  or  any,  and  which  of  them,  to  be  received  in  ^'  defend 
the  courts  below  upon  the  trial  of  such  ejectment*  (G.  H.  not  claiming,  or""  JiihorM 
deriving  in  any  manner,  under  either  the  plaintiff  or  defendant  in  the  saidgyj^pn^e  of 
chancery  suits),  either  as  evidence  of  facts  therein  allcdged,  denied,  or  de-tbo  facts 
posed  to,  or  as  declarations  respecting  pedigree;  and  are  they,  or  any,  and  therein  de 
which  of  them,  evidence  to  be  received  in  the  said  cause  that  the  parties  filing  P<**J^  {®»^' 
the  bill  and  making  the  depositions,  respectively  sustained  the  characters  ^^^f'nT^rea* 
uncle,  relations,  servants,  and  medical  persons,  which  they  describe  them-  pectins  pe 
selves,  therein,  sustaining.     Answer.     Neither  the  bill  in  equity,  nor  the  de-  digree. 
positions,  are  to  be  received  in  evidence  in  the  courts  below  on  the  trial  of  the  [291   | 
ejectment,  either  as  evidence  of  the  facts  therein  alleged,  denied,  or  deposed 
to,  or  as  declarations  respecting  pedigree;  neither  are  any  of  them  eviaence 
that  the  parties  filing  the  bill,  or  making  the  depositions,  respectively  sustain- 
ed the  character  of  uncle,  relations,  servants,  and  medical  persons,  which  they 
describe  themselves  therein  sustaining.     The  judges  further  added*  that  it 
would  not  make  any  difference  in  their  opinion,  if  the  bill,  stated  to  have  been 

chancery  assnming  a  general  jurisdiction,  which  extends  to  cases  not  within  the  bonnds  or 
tieyond  the  powers  of  other  jurUdictions.  The  existence  of  this  extraordinajy  jurisdiction » 
entirely  distinct  fiom  the  ordinary  courts,  though  frequently  considered  as  an  enormity  re- 
qniiing  redress,  has  perhaps  produced  a  purity  in  the  admiuistrution  of  justice  which  co«ld 
not  have  been  eflfected  by  other  means;  and  it  is  in  truth,  in  a  great  degree,  a  conseqnence 
of  that  jealous  anxiety  with  which  the  principles  and  forms  established  by  the  common  law 
have  been  preserved  in  the  ordinary  courts  as  the  bulwark  of  freedom,  and  of  the  ab- 
solute necessity  of  preventing  the  strict  adherence  to  tbo?e  principles  and  forma  from  be-' 
coming  intolerable. 

A  suit  to  the  extraordinary  jurisdiction  of  the  court  of  chancery,  on  behalf  of  a  subject 
merely,  is  commenced  by  preferingabill,  in  the  nature  of  a  petition,  to  the  lord  chancellor* 
lord  keeper,  or  lords  commissioners  for  the  custody  of  the  great  seal,  or  to  the  king  himself 
in  bis  court  of  chancery,  in  case  the  person  holding  the  seals  is  a  party,  or  the  seals  are 
in  the  king*s  bands.  But  if  the  suit  is  instituted  on  behalf  of  the  crown,  or  those  who  par- 
take of  its  prerogative,  or  whose  rights  are  under  its  particular  protection  as  tlie  objects  of 
a  public  charity,  the  matter  of  complaint  is  ofiered  to  the  Court  by  way  of  information  giv- 
en by  the  proper  otHcer,  and  not  by  way  of  petition.  Except  in  some  few  instances,  bills 
and  informations  have  been  alwnys  in  the  English  language,  and  a  suit  preferred  in  this 
manner  in  the  court  of  chancery  has  been  iherefore  commonly  termed  .a  suit  by  EngtUh 
bUl^  by  way  of  d'lstinction  from  the  proceedings  in  suits  within  the  ordinary  jnrisdictten  of 
the  court  ai  a  court  of  common  law,  which  till  the  statute  of  the  4  Geo.  2.  c.  26.  were  en- 
tered and  enrolled,  more  anciently  in  the  French  or  Norman  tongne.  and  aAorwards  in  the 
Latin,  in  the  same  manner  as  the  pleadings  in  the  other  courts  of  common  law. 

The  following  is  an  alphabetical  list  of  the  matters  over  which  the  Court  of  Chancety  ex- 
ercises an  equitable  junsdiction. 

Accident  and  mistake.  Account  Fraud.  Infants.  Specific  performance  of  agree!- 
meots.     Trusts. 

The  principal  maxims  observed  in  the  administration  of  the  business  of  these  tribunals 
are: 

let.  He  that  will  have  equity  done  to  him,  must  do  it  to  the  same  person. 

2d.  He  that  liatb  committed  iniquity  shall  not  have  equity. 

8d.   Equality  is  equity. 

4ib.  U  is  equity  that  that  should  make  satiofuction  which  received  the  benefit. 

dtb.  It  is  equity  that  that  should  have  satisfaction  which  sustained  the  loss. 

6tb.   Equity  suffers  not  a  right  to  be  without  a  remedy. 

7ih.  —  relieves  against  accidents. 

8th.  —  prevents  mbchief. 

9lh.  prevents  multiplicity  of  suits.- 

i(hh.  regards  length  of  time. 

Ilth.  ^—  will  not  suffer  double  satisfaction  to  be  taken. 

]2lii.  suffers  not  advantage  to  be  taken  of  a  pcnaity  or  forfeiture,  where  compen- 
sation can  be  made. 

TSth.  regards  not  the  circumstances  but  the  substance  of  the  act. 

14tb.   Where  equity  is  equal,  the  law  must  prevail. 

*  Though  formerly  it  was  thought  that  a  bill  in  equity  followed  up  by  other  proceedings 
was  admissible  in  evidence  against  the  complainant  as  an  admi^tsion  of  the  facts  therein  dis- 
closed;  see  1  Sid.  221;  1  Chan.  Cas.  64.  But  the  general  rule  seems  to  be,  that  a  bill  in 
chancery  will  not  be  evidence,  except  to  show  that  such  a  bill  did  exist,  and  that  certain 
facts  were  in  issue  between  the  parties  in  order  to  introduce  the  answer  or  the  deposiliona 
of  wimoss«Ri;  see  Fitzgib.  196;  Bull.  N.  P.  23.5;  7  T.  R.  8;  1  Wightw.  825. 
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filed  by  C.  D.  by  his  next  frieRd,  had  been  a  bill  seeking  relief.     Second  qucs^ 
Hon.     Whether  anj  bill  in  chancery  can  ever  be  received  as  evidence  in  a 
court  of  law,  to  prove  any  facts  alleged  or  denied  in  such  bill.  Answer.  €ren- 
erally  speaking,  a  bill  in  chancery  cannot  be  received  as  evidence  in  a  court 
of  law,  to  prove  any  fact  either  allcdged  or  denied  in  such  bill.     E^ut  whether 
any  possible  case  might  be  put  which  would  ibrm  an  exception  to  such  general  - 
Bat  Lord     rule,  the  judges  could  not  undertake  to  say.      Third  queMiion.   IVhether  depo* 
"^^f^jonm   gitions,  taken  in  the  court  of  chancery,  in  consequence  of  a  bill  to  perpetuate 
hawTdnSt  ^^  testimony  of  witnesses,  or  otherwise,  would  be  received  in  evidence  to 
ted  a  bill,   prove  the  facts  sworn  to.  in  the  same  way  and  to  the  same  extent  as  if  the  same 
filed  by  an  were  sworn  to  at  the  trial  of  an  ejectment  by  witnesses  then  produced.    Ana- 
ancestor,  to  wer.     Such  depostions  would  not  be  received  in  evidence  in  a  court  of  law, 
be  evidence  \^  ^j^y  cause  in  which  the  parties  were  not  the  same  as  in  the  cause  in  the 
of  a  pedi     court  of  chancery,  or  jdid  not  claim  under  some;  or  one  of  such  parties, 
fuui  M  IT  ^-     Taylor  v.  Cole.  H.  T,  1799.  K.  B.  Cited  7  T.  R.  3.  n. 

^eelaratioB  In  this  case  Lord  Kenyan,  C.  J.  held,  that  a  bill  in  Chancery  by  an  ances* 
in  the  fami  tor  was  evidence  to  prove  a  family  pedigree  stated  therein,  in  the  same  man- 
ly- ner  as  an  inscription  on  a  tomb-stone,  or  in  a  bible. 

The  rale  3.  Ladt  Dartmouth  v.  Roberts.  M.  T.  1812.  K.  B.  16  East.  334.  S.  P. 
jr^!«">  P'o  Mehixs  v.  Mensiiaw.  T.  T.  1673.  K.  B.  1  Vent  212 

adm^^n  ^"  *°  action  for  not  setting  out  tithe,  a  question  arose,  whether  copies  of  an 
of  a  bill  answer  to  a  bill  filed  in  the  court  of  Exchequer,  in  a  suit  instituted  for  tithe- 
does  not  ap  hay,  by  a  vicar  against  the  rector  and  others,  owners  of  land  in  the  pariah,  in 
ply  to  an  an  which  answer  the  defendants  disputed  the  vicar's  claim,  and  declared  that  the 
*r^^*r     '    ^^^^®B  >Q  question  belonged  to  the  rector,  was  admissible  in  an  action  for  tithes 


erefore,  a  |,y  ^  succeeding  rector  against  owners  or  occupiers  of  the  same  lands,  for  the 
answer  in    ^i^^^^  of  which  the  former  suit  was  instituted.     The  judge  who  tried  the  cause 


copy 


eiaity  b  e  admitted  the  evidence;  and  on  motion  for  anew  trial  the  court  dischu-ged  the 
videaee  rule,  observing :  that  an  examined  copy  was  sufficient,  it  being  a  proceeding 
against  the  in  a  court  of  justice,  and  all  procedings  in  a  court  are  proveable  by  an  examin- 
P"y  ^.^^   ed  copy. 

Tnd!dl  per  HoDSiNsoN  v.  Willis.  E.  T.  1813.  K.  B.  3  Caropb.  400. 

sons  claim  1*be  copy  of  an  answer  to  a  bill  of  discovery  filed  in  the  court  of  chancery 
ing  under  being  produced  on  a  trial  concerning  a  question  previously  litigated  between 
him.  the  parties,  it  was  objected,  that  it  could  not  be  read  in  the  absence  of  the  ori- 

L  292  J  ffinal,  merely  on  proof  that  the  names  of  the  parties  were  the  same.  And  Lord 
Provided  Ellcnborough,  C  J.  said:  it  was  established;  that  the  bill  in  equity  was  filed  by 
some  evi  *^®  °^T  defendant  against  the  now  piaintidT,  he  would  presume  that  the  answer 
dence  of  appearing  on  the  file  in  chancery  was  put  in  by  the  latter;  and  would  receive 
the  identity  an  examined  copy  as  evidence  of  the  fact. 

of  the  par        5.  Roa  dem.  Pet.litt  v.  Ferrares.  M.  T.  1801.  C.  P.  2  B,  &  P.  542. 
*'®'*   .  InthJs  case  the  defendant  having  wiven  in  evidence  an  answer  in  chancery 

....      by  the  lessors  of  the  plaintiil*)  Chambre  J.  observing:  on  the  degree  of  proof 
no"  contain  ^*'l"^^  *^®  lessors  of  the  plaintitfhad  drawn  from  the  answer  in  their  own  favor, 
were  mat   f  ***^>  '^  '^  t**"®  ^^^^  ^'>°  answer  was  introduced  into  the  cause  by  the  defendant, 
ter  or  hear  in  whose  behalf  some  parts  of  it  were  received;  but  as  to  these  parts  on  which 
•«y.  the  lessors  of  the  plaintiff  relied,  they  speak  only  (o  what  tk4;y  have  heard  as 

truth.  I  think  that  was  not  admissible ;  and,  therefore,  as  part  of  the  answer 
could  not  be  taken  without  the  whole,  it  ought  to  have  been  rejected'  But  as 
this  point  was  not  discussed  at  the  trial,  we  will  not  disturb  the  verdict  on  that 
ground. 

TMAltmast  ^^^  i^^^*t  ^'  *^'  ^*'  ^*^G  plaintiff  will  read  the  defendant's  answer  in  chance- 
be  taken  ^y  ^S,n\j[\si  him  in  evidence,  the  defendant  may  likewise  take  advantage  thereof, 
togeiher.t   for  ajj  is  evidence  or  none. 

•  An  nniiwer  (a  confe^fsion  on  oath)  cnnnot  regularly  bo  given  in  evidence  wilhont  proof 
of  the  bill,  for  without  tho  bill  there  docs  not  appear  to  be  a  canse  depending.  Bnt  if  there 
be  proof  by  the  proper  officer  th.it  the  bill  has  been  searched  for  and  cannot  be  found,  the 
answer  has  been  allowed  to  bo  read  withoat  a  production  of  the  bill;  see  Gilb.  Ev.  49. 

t  If  on  exceptions  being  taken,  a  second  answer  is  put  in,  the  defendant  may  insist  on 
having  that  read  also  to  explain  what  he  swore  In  the  first  j  see  1  f$id.  418:  Ball.  N  ^.  237. 
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•7.     The  Earl  of  Bath  v,  Bathersea.  M.  T.  1693.  K.  B.  5  Mod.  9.       And  if  only 

Per  Cur.     If  the  defendant  give  the  plaintifTs  answer  in  chancery  in  evi-P*'*  ^^  °f 

dence,  he  may  insist  on]y  to  read  such  part  as  he  will,  for  it  is  like  examina-  J^J^^^'  ^^® 

tion  of  witnesses;  but  then  the  other  side  may  insist  to  have  the  whole  read  ^3  entitled 

Qtfier.  to  have  the 

8.     Sparin  v.  Drax.  M.  T.  1G74.  C.  P.  cited  Bull.  N.  P.  238.  remainder 

An  answer  in  chancery  of  a  witness  being  produced  to  show  him  incompe-  ""^^^c 
tent,  he  having  there  sworn  that  he  had  an  annuity  out  of  the  land  in  question,  Unless  it  bo 
it  was  insisted  to  have  the  answer  read  *hrough-  but  the  court  refused  it,  as  the  produced 
answer  was  produced  only  to  show  that  he  was  not  a  competent  witness  in  the  Jhe'pur  ^"^ 
cause,  and  not  to  prove  the  issue.  pose  of 

9.    Grant  v.  Jackson.  M.  T.  1793.  K.  B.  Peake.  N    P.  204.  showing 

Action  on  a  bill  of  exchange  drawn  b^  A.  B.     It  was  admitted  the  defend- *he  incom 
ants  were  surviving  partners.     A.  B  was  also  a  defendant,  but  having  plead-  peteocy   of 
ed  bankruptcy,  a  nolle  prosvqai  was  entered  as  to  him.     At  (he  trial,  amongst    .   ,^qa  '-1 
other  evidence,  the  plaintiff  oflered  A.  B  's  answer  to  a  bill  filed  against  hi™>  Iq  in  action 
in  Chancery,  by  other  creditors.     At  the  t-me  this  answer  was  sworn,  A.  B.  \^j  ^  ^redi 
had  become  a  bankrupt,  but  had  not  obtained  his  certificate.  tor  against 

Per  Kenyon  C  J.     This  answer  is  not  admissible  evidence  for  all  purposes-  some  of  a 
It  could  not  be  received  to  prove  the  partnership,  but  when  that  was  establish-^™'  *"■ 
ed,  the  adiTii:^Bion  may  bind  all.     If  A.  B.  had  obtained  his  certificate,  and  pj^nej^t°\ 
been  discharged  by  it  at  the  time  he  put  in  this  answer,  I  think  there  would  |^j]|  f^^^  ],„ 
have  been  a  formidable  objection  to  the  evidence;  but  at  that  time  he  was  other  credi 
equally  Ji'abie  with  the  others.     I  do  not  receive  it  as  evidence  of  a  judicial  tore,  is  rei 
proceedinf^,  but  as  a  naked  admission.  ceivable  in 

See  1   Taunt.  104;  1  Stark.  81;  Peake, J^T.  P.  16.  CLiMt^'Sia 

10.  Axvox.  M.  T.  1688.  C.  P.  2  Vent.  75.  defendants. 

Mr.  JtMtice  Eyre^  at  the  desire  of  the  Court  of  K.  B.,  propounded  the  fol-  g^^  ^^  j^^  ' 

lowing  question  to  the  Court  of  C.  P.  whether,  where  an  infant,  being  a  party  fant's  ana 

to  an  ejectment,  has  answered  abilijn  C  lancery  by  his  guardian,  such  answer  wer  in  chan 

can  be  read  in  evidence  sgainst  the  defendant  ?     The  Court  held  it  c6uld  not,  eery,  hy 

because  it  is  unreasonable,  that  what  the  suardian  swears  in  his  answer  should  8^*  ;  ?f '  ** 
«,        ,      .     .  '  »^  noevidenco 

anect  tne  mtant.  a^  ln^  t^  of 

See  Gilb.  Ev,  44;  3  P.  Wms.  237;   Cartk.  79;  S  Mod,  259;  Stra.  548.      feet  the  in 

CCImp'f.     See  tit.  Church  and  Chapel.  ^*°**' 

ftftaplEf  It.     See  tit.    Church  and  Chapel 

iRMUVUtUt'     See  tit.  Master  and  Servant;  lAhel;  Slander, 

HtflUtitntUUB^U.     See  tit.  Mortmain. 
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^KhatftffH.     See  tit.  Mortmain. 
Ctiart.     See  tit.   Copyright. 
CflJIVtCt.     See  tit.   Corporation. 

(A)  Definition  of  a  charter-party,  p.  297. 

•  Although  an  answer,  purporting  to  be  the  answer  of  a  minor  by  his  mother  andgnar^l' 
an,  may  be  read  against  the  mother  in  an  oilier  caase  where  she  is  defendant  in  her  own 
capacity ;  see  2  Sch.  &  Lef.  34.  But  the  answer  of  one  defendant  is  not  in  general  evi- 
dence iainst  a  co-defendant;  see  3  ".  Wms  811;  12  Ves.  jnn.  861;  sed  vide  Grant  t. 
Jackson,  $upra.  It  seems  doubtful  whether  the  answer  by  a  feme  covert  can  be  used  as 
evidence  against  her,  in  an  action  after  the  husband's  death;  see  3  P.  Wms.  287;  3  V.  & 
B.  166;  at  least  unless  it  were  adverse  to  the  husband's  interest.  If  a  man  make  an  an- 
swer in  Chancery,  which  is  prejudicial  to  his  estate,  it  is  not  evidence  against  hw  ««2»c^» 
vnless  indeed  the  plaintiff  make  it  evidence  by  producing  it  first;  1  8alk.  286;  Bui.  N.  P. 

288. 

t  The  term  charter-party  is  generally  understood  to  be  a  corruption  of  the  Latin  words 
tharta-partita;  see  Hargraves'  note  on  the  tst  Inst.  229.  Pothier,  traiU  de  charter 
parties  Num.  1.  gives  the  same  etymology  of  this  word  from  Bccnus,  but  tvith  a  different 
eiplanaiion.    It  appears  to  have  been  so  called  from  the  ancient  Ctistoflft,  of  first  wntmjr 

Vol.  V.  '2^ 


i»  CHAbTER-PARTr. 

(B)  As   t'd  tHE  DIFFERENCE    BETWEEN    A  C II A  UTERES   AND    A  GENERAL    SHlFy- 

AND  A  CHARTER-PRATY  AND   A  BILL  OF  LADING^  p.  297. 

(C)  As  TO  T»E  DIFFERENCE  BETWEEN  AN  AGREESStNT  FOR  A  CHARTER,  AND  ▲ 

CHARTER-PARTY,   p.  398.  . 

(D)  Or  THE  PARTIES  TO  A  X^HARTER-PARTY,  AND    THE  INTEREST  THEY  BAYE  INT 

THE  VESSEL. 

(o)  Of  the  parties  to  a  charter-party,  p.  293.     (b)  Of  the  interest  the  par- 
ties to  a  charter-party  have  -in  the  vessel,  p.  299. 
'^E)   Relative  to  the  stamp,  p.  303. 

— — —  form  op  a  charter-party. 


(F) 


(a)  In  general,  p.  303.   (6)  As  to  its  being  in  writing,  p.  305.   (c)  ■     ■ 

under  seal,  p.  30i6i.     (d) ^indented,  p.  305.     (e)  As  to  its  date,  |», 

805.     (/)  As  to  the  description  of  the  parties,  p,  306.     (g)  ■ 

vessel,  and  its  burthen,  p.  306.     (h) voyoge,  p.  307.     (i) 

As  to  the  peoai^claases  in-a  charter-party,  p.  307. 

I  895  ]    (O)    As  to  the  COMMENCEMENT  of  the  OPERATION  of  A  CHARTER-PARTY,  p.  309. 
(H)    As  TO  THE  CONSTRUCTION   OF  CHARTER-PARTIES. 

(a)  In  general,  p.  309.     (b)  With  reference  to  particular  covenants  on  the 
part  of  the  master  and  owners 

1«/,  Jb  to  covenants  and  conseauent  duties  appertaining  to  the  dtae 
Bea-worthiness  of  the  ship, 
1-^  As  to  the  sea^iDorthiness  of  the  ship  itself  j  p.  313. 

2.-  - — due  appointment  of  the  ship. 

(la)  As  to  her  furniture,  p.  215.     (16) the  crew  andicaptain,  p.  317. 

(1  c)  a  pilot  being  provided,  p.  319.     {Id)  provisioning  the  ship, 

p.  319.     (t  e)  papers  necessary  for  the  ship,  p.  321. 

2d.  Jh  to  covenants  and  st^sequent  duties  appertaining  to  thejoad- 
ing  the  ship. 
I,  Mto  proceeding  to  the  loading  po^-t, 
(1  o)  In  general,  p.  322.    (16)  As  to  altering  such  port  when  once  fixcd^ 
p.32S. 

2;  Jb  to  loading  the  vessel, 
(la)  General  rule,  p.  323.     (1  6)  As  to  loading  a  full  and  complete  cargo, 
p.«924.     (f  c)  As  to  the  manner  of  loading,  stowing,  &c.  p.  326.     (1  d)  As  to 
what  goods  the  owner  is  bound  under  a  covenant  to  load  the  vessel  or  receive 
on  board,  p.  326. 

3d.   As  to  the  covenants  and  consequent  dtdies  appertaining  to  the 
commencement  and  performance  of  the  voyage. 

1.  As  to  the  covenant  to  sail. 

(1  o)  From  Che  port  of  delivery,  p.  327.     (2  a)  In  general,  p.  327.     (2  6) 
With  the  first  fair  wind,  p.  928.     (2  c)  On  or  before  a  certain  period,  p.  330. 
(fid)  With  convoy, p.  332. 

2.  Jh  to  the  covenant  to  perfonn  the  particular  voyage. 
(la)  In  general,  p.  341.     (1  6)  As  to  its  alteration,  p.  347.     (1  c)  As  f» 

its  abandonment,  p.  349. 

4ih»  As  to  the  covenant  relating  to  tlu  delivery  of  goods. 
-__    ,  1.  In  what  cases  there  must  he  a  delivery,  p.  350. 

*^  1.  2.   What  delivery  is  sufficient. 

(1  a)  Aft  relates  to  the  place  of  deliyary,  p.  353.  (1  6)  As  relates  to  the 
portiea  to  whom  the  delivery  is  to  be  made,  p.  355.  (1  c)  As  relates  to  the 
manner  and  mode  of  delivery,  p.  356. 

(6)   With  reference  to  particular  covenants  and  consequent  dtdies  on  the 
P®*^  gf  'Ae  htrer  of  the  vessel. 

the  contnet  vpon  a  krce  Rkia  of  parchment,  which  waa.then  divided  iDto  two  parts,  by  be- 
log  cnt  in  an  iodeotedliDe  from  top  to  bottom,  of  which  each  of  the  contraotiDg  parlies  took 
one:  aa  this  indented- line  took  necessarily  passes  through  some  word  or  figure,  common  to 
both  parties,  the  exact  tallying  of  the  two  parts  upon  relation  andcoroparison  was  conclu- 
sive evidence  of  their  original  agreement  and  correspondence.  With  the  same  design,  in- 
dentation was  afterwards  introduced,  and  deeds  of  more  than  one  part  thereby  acquired 
among  Engliih  lawyers  the  name  df  indentures.    This  practice  of  divtfioOi  kowsver,  b«s 

loii|  too^ ^i«ed,  ^d  Hfgx  Qf  it$l9i^t«U9n  btt  |}9e9n«  »  mm  f^m*. 


CMARTER-PARTV.— I>€)ifiiiw»  of  A  .S«l 

'Ifit.  To  procurealicense,  p.  358.     2d.  To  furnish  a  cargo,  p.  $82. 

\\)  As  TO  THE  EXCEPTIONS  USUALLY  INTRODUCED  INTO  CIURTER-PARTlB^^ 
LIMITING  THE  OWNEr's  LIABILITT,  AND  HE  .EIN  OF  HIS  GENERAL  RESPON- 
SIBILITT. 

(a)  Of  the  general  liahilUy  incurred  by  the  owner  or  mcuter  of  a  teasel 

entering  into  a  charier- party,  p.  370. 

(b)  Of  the  exceptions  generally  itUroduced  into  chatHer^arties, 

1st.  As  to  restraints  of  princes,  and  of  embargoes,  p.  37 1.     2d.  As  to  per« 
lis  of  the  sea,  p.  375.     3d.  As  to  embezzlement  or  barrety,  p.  379, 

(K)  As  TO  THE  DISSOLUTION  OP  THE  CHARTER-PARTY,  p.  380. 

(L)   As  TO  DEMURRAGE,  p.  380. 

{M)   As  TO  FREIGHT,  p.  380. 

{N)   As  TO  PRIMAGE,  PRIVILEGE,  AVERAGE,  PASSENGERS,  PILOTAGE,   AN*  POET^ 

CHARGES,  p.  360. 
^O)  As  TO  THE  REMEDIES  BT,  AND  AGAINST,  OWNERS  AND  MASTERS  OF  V£BS£L4. 

(a)  By  action. 

Ist.  Cf  the  form  cf  action, 
1.  By  the  owner  against  the  hirer,  p.  380.     2.     By  the  hirer  against  tbo 
owner,  p.  382. 

2(/.    Of  the  cause  oj  action,  p.  383. 
3d.    Cfthe  parties  to  the  action. 
1 .  In  general,  p.  384.     2.  In  case  of  joint  and  several  covenants^  p,  387. 

4^^.   Of  the  pleadings. 
I.  Of  the  declaratioa      (1  a)  Of  the  venue,  p,  388.     (2  a)  Of  the  body 
of  the  declaration,  p.  388.     2.  As  to  the  subsequent  pleadings,  p.  390. 

5th.   Of  the  evidence,  p.  392. 
6th,   Of  the  damages,  p.  392. 
(6)  Of  their  lien,  see  post,  fit.  ^"Lien.^^ 

(A)  Definition  of  a  charter-party. 
A  charter-party  of  affreightment  may  be  defined  to  be  an  agreement  in  T  297  ] 
writing  under  seal  or  otherwise,  between  the  owner  or  master  of  a  ship,  and  ^^^  • 
the  hirer  or  owner  of  goods,  by  which  the  owner  or  master  of  the  ship  agrees  ®^JJ*'  ^ 
to  let  the  same  or  the  principal  part  thereof  (though  generally  the  whole  ship)  ^ 
to  the  hirer  or  owner  of  goods,  for  the  conveyance  of  them  to  some  destined 
place  or  places;  such  owner  of  goods  paying  freight. 

(B)  As  TO  THE  difference  BETWEEN  A  CHARTERED  AND  A  GENERAL  SHIP,  AND 

A  CHARTER-PARTT  AND  A  BILL  OF  LADING. 

A  merchant  who  has  purchased  commodities,  and  who  usually  confines  his  |^,^ 
capital  and  attention  to  wholesale  trade,  seldom  has  a  ship  of  his  own  at  com-  between  m 
mand,  to  bring  home  the  goods  which  he  has  purchased.     He,  therefore  re-  chartere9 
sorts  to  some  person  who  has  employed  his  capital  and  attention  peculiarly  in  end  a  geii^ 
carrying  trade.     If  the  quantity  of  the  commodities  purchased  be  very  con-  rsl  ehip, 
siderable,  or  the  merchant  is  desirous  of  making  a  speculative  voyage  to  for-  •"^  ^Jj 
-cign  parts,  to  purchase'various  commodities  in  one  or  more  ports,  he  then  hires  J^j'^  |j5l 
an  ejiHre  ship;  if  on  the  other  hand,  the  commodity  is  not  sufficient  to  occupy  of  lading, 
an  entire  ship,  in  general  he  merely  contracts  with  the  ship  owner  to  carry 
the  particular  commodity  to  the  port  of  destination.     In  the  first  case  it  is  u»-   * 
ual  to  enter  into  a  formal  contract  for  the  hiring  of  the  enHre  ship  for  some 
certain  voyage,  or  for  a  limited  period ;  and  this  contract  is  usually  termed  a 
charler-party,  and  the  ship  is  termed  a  chartered  ship :  in  the  latter  instance 
^here  the  entire  ship  is  not  hired,  she  is  termed  a  general  ship,  because  it  is 
open  and  common  to  all  such  merchants  as  choose  to  load  their  goods  on 
board;  and  it  is  not  then  usual  for  the  master  to  sign  any  contract,  but  the 
captain  of  the  vessel  usually  and  in  particular,  in  the  course  of  foreign  trade, 
signs  an  acknowledgement  of  having  received  the  goods  on  board  the  ship, 
with  a  stipulation  that  the  goods  shall  be  safely  carried;  and  which  contarct 
is  called  a  bill  of  lading.     However,  it  is  by  no  means  true  that  a  charter- 
party  always  is,  or  necessarily  must  be,  a  contract  for  the  whole  ship,  any  • 
wore  than  that  a  bUl  of  lading  i^  only  given  wbere  there  aro  ^everal^ticle? 
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ox  discriptiolis  of  merchandize  shipped  on  difierent  accounts.  The  former 
may  be  for  the  whole  or  part  of  the  ship;  and  the  latter  may  be  where  all  the 
goods  on  bo&rd  are  of  the  same  sort,  and  shipped  on  the  same  account,  and  the 
whole  ship  is  occupied  by  thera.*  Vidt  the  present  Lord  Chief  Justice  Abboit^s 
Treatise  on  Shipping,  183;  Mr.  Holt's  Treatise  on  Shipping,  vol.  2.  p.  I; 
Mr.  Lawe's  Treatise  on  *  'harter-parties,  p.  1 ;  and  Mr.  Cliitty's  Treatise  on 
Commercial  Law,  vol  3.  p.  387. 

(C)  As  TO   THE  DIFFERENCE   BETWEEN  AN  AGREEMENT  FOR  A  CHARTER,  AND  ▲ 

CHARTER-PARTY. 

[298  ]  A  memorandum  of  a  charter  party,  or  in  other  %vords,  heads  of  agreement 
Dlffereace  for  the  formation  of  one,  are  as  common  between  m^Tchants  as  charter-parties 
between  an  themselves.  In  the  former  case  the  agreement  is  not  so  specific  or  particu* 
agreement  ^^^  ^^  ^  charter-party,  nor  is  it  under  seal.  It  is,  however,  equally  binding 
and  a  ^^  if  a  more  formal  and  solemn  instrument  had  been  executed,  andls  frequent- 

charter  par  ly  the  only  written  contract  between  the  ship-owner  and  merchant.     It  is  not 
ty.  material,  therefore,  whether  the  instrument  purport  to  be  a  charter-party,  or  a 

memorandum,  or  agreement,  for  the  hire  of  a  ship;  see  13  East.  343. 

(D)  Of  the  PARTIES  TO  A   CHARTER-PARTY,  AND  THE  INTEREST  THEY   HAVE  IS 

THE  VESSEL. 

Tbia  inslru  (a)  Of  the  parlies  to  a  charlcr^party, 

ment may  j  1l\\c  parties  to  a  charter-party  may  be  either  the  principals  themselves^ 
t^ ^either  ^^  their  agents;  that  is,  may  be  the  ship-owners  and  merchants,  or  the  master 
by  the  prin  nnd  factor.  If  the  charter-party  be  made  at  the  place  of  the  owner's  resi- 
eipals  them  dence,  the  former  mode  is  the  more  usual.  If  the  vessel  be  hired  in  a  foreign 
eeWei;  or  port,  the  charter-party  is  usually  made  bv  the  master  for  the  owner,  &c 
theiragents.  cj    Horsley  Vv  Rush.  Cited  in  Haprison  v   Jackson.  7  T.  R.  207. 

This  was  an  action  of  covenant  on  a  charter-party,  to  which  the  defendant 
su^ienT  *  P^®*^®^  ^he  general  issue.      It  appeared  in  evidence,  that  the  deed  was  cxc- 
power  has  cuted  by  A.  B.  by  order  and  for  account  of  Messrs.  C.  and  D.;  but  that  A. 
been  dele    B.  had  only  a  verbal  authority  from  the  defendant  to  execute  the  charter-par- 
gated, f       ty .     Lord  Kenyon  held,  that  the  action  could  not  be  maintained,  for  that  a  deed 
L  299  J  could  not  be  executed  by  an  agent  so  as  to  bind  the  principals,  unless  he  were 
authorized  by  deed  under  seal,  and  that  though  one  partner  might  bind  another 
by  written  instruments,  he  could  not  do  so  by  deed,  without  a  special  power 
under  seal  for  that  purpose . 
S3e2  EmI.  142;  1  JV.  R.  104. 

♦  Malyne,  p.  97,  observes,  that  no  ship  should  be  freighted  without  a  charter-party. 

t  If  a  charter-party  therefore  be  executed  by  a  master  for  his  owners,  the  merchant  so 
hiring  the  vessel  would  net  only  with  caatioo  in  requiring  the  master  to  produce  the  power 
of  attorney  to  himself,  by  which  his  owners  have  authorized  h'un  to  enter  into  such  a  deed 
of  charter-party  in  their  name.  If  the  master  sign  a  deed  without  such  previous  authority 
from  his  owners,  the  deed  of  the  raa^ter  is  hisobligition  only,  and  the  merchant  has  no  ac- 
tion against  the  owner,  or  least  the  freighters  have  not  a  direct  action  against  the  owners, 
grounded  upon  any  instruinent  iUcIf.  But  it  must  not  from  this  be  inferred,  that  the  mas- 
ter is  fully  competent  without  any  special  authority  to  make  a  contract  of  difreightment  in 
writing  not  under  seal,  or  verbally  to  bind  his  owners.  And  it  is  clear  that  they  may  be 
Bued  as  owners  for  a  breach  of  their  general  duty,  »f  not  named  in  the  contract,  whether  it 
be  under  seal  or  not;  Beawes.  133.  It  m  also  obRorvcd  by  Bcawes.  139.  that  if  a  factor 
freight  a  ship  by  order  and  fur  account  of  another,  out  and  home,  and  a  charter-party  bo 
accordingly  entered  into  by  indenture  between  him  and  the  mnstcr,  the  factor  is  liable  for 
the  freight  and  performance  of  all  the  covenants;  but  if  the  ship  be  only  freighted  ontwards, 
and  loaded  by  the  factor,  the  good/t  shipped  are  liable  for  the  freight,  and  no  demands  aie 
to  be  made  on  the  freighters,  in  virtue  of  the  charter-party;  in  thi^  case,  the  person  who 
receives  the  goods  is  to  pay  the  freight  according  to  the  tenor  of  the  bill  of  lading.  If, 
therefore,  the  factors  executes  this  instrument  in  his  own  name,  he  will  be  personally  re- 
sponsible for  the  performance  of  his  covenants;  bu»  if  he  executes  in  the  name  of  his  prin- 
cipal under  a  competent  authority  to  bind  him,  the  principal  tilone  is  liable,  it  being  a  gen- 
eral rule  that  in  the  exercise  of  an  authority  under  a  power  of  attorney  to  do  any  act,  the 
party  authorized  ought  to  do  the  act  in  the  name  of  him  who  gave  the  authority,  for  as  he 
appoints  the  person  to  be  his  aitorney  to  act  in  his  place  and  represent  his  perwon,  that  is 
no  authority  to  do  the  act  in  his  own  name  as  his  own  proper  act,  but  in  the  name  and  as 
the  act  of  his  principal;  7  T.  R.  207;  Mai.  37;  2  Atk.  622;  Paley'a  Principal  and  Agent. 
1^7.266;  2  Tawat.  357-8;   3  East.   ^65;  9  Co.  766;  2  Ld.  Raym.  141?;  1  Str.  706;  6 


CHARTER-PARTY.— Cy  f/w  Parties  to  a.  20S 

(b)    Of  the  interest  the  parties  to  a  charter-party  have  in  the  vessel.  It  li  4  g en« 

1.  The  Master,  Wardens,  and   Assistants  of  the  Trjnitt-bouse.  y.  "^f^ '****  ***** 

Clark.  T.  T.  1815,  K.  B.  4  M.  &  S.  208.  not  ATlSi 
This  was  an  action  oiindebiiatus  MsumpsU  by  the  corporation  of  the  Trinity- ©r  of  a  abip, 
house  against  the  defendant,  as  otcner  of  the  ship  i^ritannia,  for  certain  light- is  to  bceoa 
house  duties  granted  to  them  by  several  charters,  and  for  buoyage  and  bea-  "idered  as 
couage  on  entering  the  river  Thames,  payable  by  the  owners  of  the  several  ^®  owner. 
vessels.     The  question  which  arose  was,  who  was  to  be  considered  the  owner  ^^^  *    '* 
of  the  Britannia  within  the  meaning  of  these  charters,  during  the  voyages  in  tioni  to^t£it 
the  course  of  which  the  duties,  as  it  was  contended,  became  payable.     The  rvle,  viz. 
decision  of  that  point  depended  entirely  upon  the  terms  of  a  charter-party  be- where  by 
tween  bis  majesty  and  the  defendant.     The  charter-party  was  executad  bo-*^®*?™"®^ 
tween  the  defendant  and  the  commissioners  for  conducting  his  majesty's  trans-  *"^*^'"'^er- 
port  service,  for  and  on  behalf  of  his  majesty.     In  substance,  it  was  alleged  pfed^witir 
therein,  rhat  the  defendant  granted,  and  to  hire,  and  freight,  let  the  said  ship  the  portico 
to  the  said  commissioners,  to  receive  on  board,  at,  ^c.  all  such  soldiers,  bora- lar  netareof 
ses,  &c.  and  proceed  therewith  as  she  should  be  directed.     The  ship  was  io\^^  w^l}^^ 
continue  in  pay  three  months  certain,  and  after  that,  for  so  long  a  time  as  re-  [?  ^j^-- 
quired,  until  notice  of  discharge  given;  and  the  said  commissioners  hired  or^mpi^^^ 
retained  the  said  ship  or  vessel  for  the  said  time  accordingly.     There  then  an  intention 
followed  the  usual  covenants,  that  the  ship  should  be  in  good  condition,  and  to  vest  the 
shoald  be  well  equipped,  manned,  and  otherwise  fitted  out  foi^  the  accommoda-  temporary 
tion  of  those  on  board;  that  the  master  should  receive  on  board  the  said  sb>P  fu^'^klL"^ 
from  time  to  time,  such  a  number  of  soldiers,  horses,  &c.  as  he  should  be  di-  ^^  p^^y 
rected^  and  proceed  with  them,  as  he  should  be  directed,  and  land  the  same,  can,be  in 
and  so  from  time  to  time;  in  the  performance  of  which,  the  said  master  should  ferred.* 
be  aidicig  and  assisting  to  the  utmost  of  his  power,  and  execute  the  various  du-   [  300  1 
ties  on  board  the  ship  xjUer  alia,  deliver  a  log-book  on  oath,  if  required,  at  the 
transport-office,  and  give  them  notice  of  his  arrival  at  any  port.     In  consider- 
ation of  which,  tlie  commissioners  covenanted  to  pay  defendant  for  hire  and 
fireight  20s.  a  ton  each  calendar  month;  to  commence  on  production  of  a  cer- 
tificate from  the  inspector,  of  the  ship's  being  ready  to  sail.     The  payments 
were  to  be  made  on  the  production  of  a  certificate,  as  follows,  ''  these  are  to' 
certify  the  commissioners  for  conducting  his  majesty's  transport  service,  that 
the  transport,  A.  B.,  master,  500  tons,  is  at  this  time  in  his  majesty's  service, 
fit  for  the  service,  employed  upon  and  complete,  according  to  the  charter,  in 
men  and  stores;  and  that  the  master  has  behaved  himself  properly,  and  was 
always  obedient  to  command  during  the  time  he  has  been  under  my  direc- 
tions."  "  Given  under  my  hand."     The  commissioners  were  to  have  pow 

cr  to  make  an  abatement  in  the  freight,  in  case  of  the  ship's  inability  to  proceed 
(it  being  to  be  understood  that  the  owner  generally  warranted  the  use  of  the 
said  "Ship  from  any  defects  or  deficiencies  of  any  kind.)  The  occupation  of 
the  different  habitable  parts  of  the  ship  was  arranged  by  the  terms  of  the  con- 
tract, and  a  place  provided  for  the  residence  of  the  agent  of  the  crown.  It 
T.  R.  177;  2  East.  142;  4  T.  R.  188;  2  B.  &  P.  338;  3  East.  HI;  6  id.  148,  When 
tbo  ship  is  chartered  by  several  owners  to  several  portions,  tho  charter-party  shoald  be  exe- 
eated  by  each,  or  they  will  not  be  liable  to  an  action  for  no n- performance  of  the  stipala- 
lions;  and  tboogh  for  various  mercantile  purposes  one  partner  may  bind  his  co-partner  by 
signing  hijoame  to  an  instrument  not  under  seal,  it  isoihcrwiae  with  respect  to  instruments 
under  seal,  unless  authorised  by  an  instrnment  of  as  high  a  ncitnre. 

*  It  most  be  admitted,  however,  that  tlie  terms  made  use  of  in  charter-parties,  "  to  char- 
ter a  ship,"  are  in  their  general  construction  equivocal.  Thoy  may  either  mean  a  con- 
tract in  the  nature  of  a  demise  of  the  kuli  of  the  ship,  or  a  mere  contract  for  the  convey- 
ance of  goods  by  which  the  space  and  capacity  of  the  ship  are  let  to  the  freighter.  In 
the  (brmer  case,  according  to  the  authorities,  the  chartered-party  would  have  a  temporary 

J  property  and  an  entire  possession,  not  controlled  by  tho  circumstances  that  the  ship-owner 
iimished  a  roaster  and  crew  to  navigate  iho  ship;  in  the  latter  case  the  charter-party  would 
AOtdifler  from  a  bill  of  lading  of  the  whole  cargo,  and  the  possession  would  remain  in  the 
proprietor  of  the  ship  end  not  in  the  freighter.  Many  important  points  as  to  the  right  of 
lieo  for  freight  depend  upon  this  distinction,  which  will  be  more  accurately  considered  in  a 
8abse<}aent  part  of  this  work.     Vide  post,  tit.  **  Lien,** 
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was  urged  that  the  use  and  service  only  of  the  ship  were  parted  with,  and  that 
the  possession  and  ownership  were  retained  by  the  conduct  and  navigation  be- 
ing  left  to  the  master  and  crew,  who  were  the  servants  of  the  proprietors, 
chosen  and  fed,  and  paid  by  them;  that  the  destination  of  the  ship  was  with 
the  crown,  but  that  the  mode  of  executing  the  orders  of  the  crown  was  en-* 
trusted  to  the  proprietors  of  the  ship  by  the  means  of  their  servants,  the  mas- 
ter and  crew,  over  whose  conduct,  if  they  execute  those  orders,  the  crown  had 
DO  control;  that  though  the  whole  tonnage  was  hired,  yet  if  it  were  not  used 
by  the  crown,  the  proprietors  of  the  ship  would  be  entitled  to  use  it  for  their 
own  advantage  in  any  way  which  would  not  impede  the  performance  of  the 
stipulated  service;  that  the  only  remedy  the  crown  would  have  on  the  refusal 
of  the  proprietor  of  the  ship  to  perform  his  contract  and  permit  his  ship  to  sail, 
would  be  an  action  on  the  charter-party;  and  that  the  defendant  had  derived 
the  benefit  from  these  lights  and  beacons  by  the  additional  security  afforded 
to  the  ship,  the  loss  of  which  by  the  perils  of  the  seas^  would  have  been  his  loss, 
[  901  ]  and  not  that  of  the  crown. 

Sed  per  Cur.  No 'argument  can  arise  from  the  benefits  which  either  party 
may  derive  from  these  lights.  Each  is  interested,  and  derives  a  benefit  from 
them.  As  a  general  proposition,  the  doctrine  that  the  character  of  the  ship  is 
the  owner  pro  hoc  vice  is  hardly  denied ;  but  the  precise  point  made  here  is, 
that  this  case  is  an  exception  to  the  general  rule.  The  whole  argument,  on 
behalf  of  the  plaintilT,  appears  to  rest  on  a  fallacy.  The  possession,  such  as 
that  of  the  master  and  crew,  is  not  retained  by  the  proprietor  of  the  ship,  to 
restrain  or  interfere  with  the  full  and  free  use  of  the  ship,  which  he  has  let  to 
hire  for  a  term,  but  as  subsidiary  and  subservient  to  such  use.  It  is  not  only 
consistent  with  the  entire  ownership  and  possession  of  the  vessel  on  the  part 
of  the  crown  during  the  period  for  which  it  was  let,  but  it  is  a  farther  means 
provided  to  enable  the  crown,  fully  and  beneficially,  to  enjoy  the  same  by  let- 
ting ^t  the  same  time  out  to  the  crown  the  services  likewise  of  those  by  whom 
the  vessel  might  be  best  conducted,  under  the  direction  of  the  crown.  But  to 
''jxamine  more  minutely  the  exact  words  used  in  the  deed  itself:  The  charter- 
party  grants  the  ship,  and  lets  U  to  hire  and  freight^  which  are  proper  words  of 
lease,  and  would  of  themselves  pass  the  possession.  A  certain  term  of  this 
hiring  is  fixed,  and  a  prolongation  beyond  that  term  at  the  plcaure  of  the  hirer. 
The  commissioners  are  also  stated  to  have  hired  or  retained  the  ship  for  the  9aid 
hire  and  service.  The  payment  of  the  freight  or  hire  is  to  take  place  on  the  pro- 
duction of  a  certificate,  the  terms  of  which  seem  to  imply  the  possession  to  be 
in  the  crown,  "  to  be  at  this  time  in  the  service  of  his  majesty."  and  according 
to  this  notion,  the  proprietor  of  the  ship  is  said  to  "  warrant  generally  the  use  of 
the  said  ship."  From  all  which  expressions  in  the  instrument  (the  terms  being 
proper  terms  of  grant  and  demise,  the  sum  to  be  paid  being  in  the  nature  of 
rent  for  the  use  of  a  chattel,  the  whole  use  of  the  ship  being  warranted,  the 
term  being  sufficiently  fixed,  and  the  certificates  which  the  parties  are  to  pro- 
cure to  entitle  them  to  the  rent  being  worded  so  as  to  recognize  the  posses- 
sion,) and  from  the  nature  of  the  service  stipulated  for,  (it  being  evident  that 
the  service  contracted  for  is  of  the  highest  importance  to  the  country,  and  that 
its  most  valuable  interests  may  depend  upon  the  immediate  execution  of  such 
service,  which  may  be  delayed,  and  even  frustrated,  if  the  crown  was  not  au- 
thorized to  take  possession  of  the  ship  to  secure  its  immediate  execution,  but 
was  left  to  a  bare  action  of  covenant  against  the  proprietor  of  the  ship,  if  he 
was  to  refuse  to  permit  his  ship  to  sail,)  it  is  clear  that  a  nonsuit  must  be  en- 
tered, seeing  that  no  mischief  will  be  likely  to  ensue  from  holdmg  that  the 
crown  has  a  right,  under  the  charter-party,  to  have  the  temporary  possession 
of  this  vessel,  which  must  materially  assist  in  securing  the  performance  of  the 
service  contracted  for,  if  the  parties  or  their  servants  should  be  unwilling  from 
any  cause  to  comply  with  the  contract,  and  that  the  decided  cases  do  not  mili- 
tate against  our  judgment,  the  decision  in  Rex  v.  Jones,  8  East  4-31,  in  which 
it  was  held  that  the  packet  boats  between  Holyhead  and  Dublin  were  rateable 
to  the  port,  and  that  the  crown  «.vas  not  to  be  considered  as  the  owner,  being 


in 
cases 
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distinguishable  from  the  present,  inasmuch  as  in  that  case  there  was  no  char- 
ter-party,  no  destined  term  of  service,  and  the  captains  had  a  salary,  and  acted 
merely  as  servants,  di^missible  at  pleasure.     See  Cowp,  143. 
2.  James  v.  Joxes.  T.  T.  1799.  Abbott  on  Shipping,  23;  3  Esp.  N,  P.  C.    [  302  ] 

27;  S   C.  Mackenzie  v.  Rowe.  Abbott  on  Shipping.  24;  2  Campb.  482.  It  often  bap 
This  was  an  action  brought  against  the  defendants,  as  owners  of  the  ship  pens>  that 
Sea  Flower,  for  the  loss  of  a  quantity  of  raisins,  on  a  voyage  from  Faro  to  ^1>®  W™'  of 
London.     Chie  T.,  the  master  of  the  ship,  had  in  his  own  name  as  master,  and  ^"t  ^  v^''* 
in  the  absence  of  the  owners,  chartered  the  ship  to  Reed  and  Parkinson,  on  aia^en  ei 
voyage  from  Fahnouth  to  Faro,  and  back  to  London ;  and  Reed  and  Parkin-  tber  wholly 
son  agreed  by  the  charter-party  to  provide  a  full  lading  from  Faro,  and  to  pay  or  in  pan 
a  stipulated  price  per  ton.     The  goods  in  question  were  shipped  at  Faro,  by  ^^^h  the 
the  consent  of  the  agent  of  Reed  and  Parkinson  at  that  place,  and  T.,  the  mas-  J^^  ^f 
ter,  signed  a  bill  of  lading,  engaging  to  deliver  them  lo  the  plaintiff,  "  he  pay- guch'cast 
ing  freight  per  charter  party."     These  facts  appearing  at  the  trial  of  the  cause  it  aeema 
beiore  Lord  Kcnyon,  his  Lordship  was  of  opinion  that  Reed  and  Parkinson  that  the  hit 
were,  with  respect  to  the  plaintilt,  the  owners  of  tbe  ship,  pro  hoc  vice;  that «'  i«.to  b» 
the  defendants,  Jones  and  others,  were  not  responsible  to  him,  and  consequent-  ^"^dered 
ly  that  the  detendant  could  not  maintain  liis  action.     Under  this  opinion  the  ^  ^hh^^ 
plaintiffandhb  counsel  acquiesced,  and  did  not  apply  to  the  court  for  a  furth-  pectto 
er  consideration  of  the  subject  thoae  per 

3.   Parish  v  Crawford.  Abbott  on  Shipping,  22;   S.  C.  2  Str.  1251.        sons. 
An  action  was  brought  against  the  defendant,  as  owner  of  a  hhip,  upon  a  pro 
mise  alleged  to  have  been  made  by  him  to  the  plaintiff  to  convey  in  his  ship  ^f^^A    • 
quantity  of  moidores  from  London  to  Barbadoes,  which  had  not  been  deliver- g^^i^,  1^^^ 
ed  there.     Tbe  facts  of  the  case  were,  that  the  defendant,  the  owner,  had  taken  place 
chartered  the  ship  to  one  Fletcher  for  the  voyage  in  question,  for  a  certain  it  is  proper 
sum.  aad  Fletcher  was  to  have  the  freight  of  goods,  but  the  freight  of  passen-*^  notice  ^ 
gers  was  reserved  to  the  defendant;  and  the  defendant  appointed  the  roaster,  ^^^™"^^* 
and  covenanted  with  Fletcher  for  the  condition  of  the  ship,  and  behaviour  of 
the  master.     Fletcher  took  on  board  the  moidores  and  other  goods  of  the  plain- 
tifi*and  other  persons,  and  received  the  freight  for  them.     For  the  defendant  it 
was  objected,  that  although  the  ship  was  his  property,  yet  he  was  not  the  own- 
er in  such  a  manner  as  to  be  liable  to  such  action,  but  that  Fletcher  was,  for 
this  purpose,  the  owner.      Lee,  C.  J.  however,  before  whom  the  cause  was    [,  30^  1 
tried,  was  of  opinion  that  the  action  might  be  maintained;  and  the  plaintiff  re- 
covered damages  to  the  value  of  the  ship  and  freight.     The  sentiments  deliv- 
.ered  on  this  occasion  by  the  chief  justice  were  as  follows:  the  true  considera- 
tion is,  whether  by  any  thing  done  by  Crawford,  who  is  confessedly  the  owner 
of  the  vessel  in  chartering  it  to  Fletcher,  he  has  discharged  himself  as  owner. 
Crawford  considers  himself  as  the  governor  of  the  ship,  and  so  covenants  for 
the  govcnuncnt  of  it  during  the  voyage,  and  the  ship  was  navigated  by  his 
master.     Upon  what  foundation  then  is  an  owner  chargeable,  but  upon  thesis 
two  considerations.      1  st,  The  benefit  arising  from  the  ship,  which  is  the  equit- 

*  Tbe  two  former  cases  are  inconsiBtent  with  the  above  case.  Bat  they  are  conformable 
to  tbe  principles  of  a  judgiuent  pronounced  by  the  Conrt  of  K.  B.  in  a  former  case  on  a 
question  of  insarance,  wherein  it  was  decided,  that  a  deviation  committed  bj  the  master 
with  the  knowledge  of  tho  absoiote  owner,  and  which  therefore  conld  not,  according  to  the 
law  of  England,  be  an  act  of  barratry  with  respect  to  him,  was  an  act  of  barratry  with 
respect  to  a  third  person,  who  had  hired  the  ship  by  a  charter-party,  and  who  was  consid- 
ered as  owner  for  the  particular  voyage  with  relation  to  the  subject  of  that  cause;  Cowp. 
148.  They  are  conformable  also  to  the  principle  of  another  recent  decision  of  the  same 
court.  The  registered  owner  of  a  ship  let  the  vessel  at  a  certain  rent  to  the  person  who 
acted  as  master.  The  person  ordered  stores,  which  were  supplied  for  the  use  of  the  ship, 
oDd  for  which  an  action  was  brought  against  the  registered  owner;  but  it  was  held  that  he 
vvas  not  answerable,  because  the  master  was  not  his  servant,  nor  was  the  order  given  on 
his  behalf;  Fraser  v.  Marsh,  2  Camp.  517;  and  18  East.  238.  And  probably  the  case  of 
Parish  v.  Crawford  is  not  to  be  considered  as  law ;  for  althongb  tbe  absolute  owner  might 
in  each  of  these  three  cases  be  ultimately  answerable  to  tbe  charterer  of  the  ship,  yet  tbeve 
was  no  contract  cither  express  or  implied,  between  him  and  tbe  proprietors  of  thegoeds^ 
see  Abbot,  24. 
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able  motive,  ^ij,  The  having  the  direction  of  the  person  who  navigated  it. 
And  it  is  upon  these  two  things  taken  together,  that  the  implied  contract  arises. 
Though  Crawford  has  not  that  freight  which  the  merchant  pays  for  the  goodn^ 
yet  as  he  has  the  benefit  of  the  freight  in  goneial.  he  has  that  equitable  motive 
which  makes  htm  liable.  With  regard  to  Fletcher,  what  Crawford  has  done, 
lA  only  giving  him  a  power  to  put  goods  on  board.  And  it  seems  to  me,  the 
makers  of  the  act  of  parliament  could  not  have  any  notion  of  such  an  owner  of 
the  ship,  for  it  speaks  generally  of  owners  of  ships;  but  this  Fletcher  is  not  to 
be  considered  as  owner  of  the  ship  in  any  light,  but  only  as  having  a  power  to 
make  use  of  it  this  way.  If  this  was  to  be  considered  in  the  nature  of  a  mort- 
gage, it  would  be  delivering  up  the  ship  for  such  a  time  as  the  mortgage  should 
be  in  force.  Therefore,  I  think,  there  ia  nothing  appearing  upon  the  evidence, 
that  discharges  Crawford  as  the  owner  of  the  ship.  In  Hutton  v.  Bragg*,  3 
Marsh.  Rep. 

(E)  Relative  to  the  stamp. 
The  rtamp  By  the  statute  55  €reo,  3.  c.  184.  a  stamp  duty  of  1/.  159.  is  imposed  on  a 
upon  achar  charter-party,  or  any  agreement  or  contract  for  the  charter  of  any  sliip  or  ves- 
Ite  ^TlJ'  ^^9  ^'  *^y  memorandum,  letter,  or  other  writing,  between  the  captain,  master, 
li«.  *  and  ^^  owner,  of  any  ship  or  vestiel,  and  any  other  person,  for  or  relating  to  the 
if  it  conttm  freight  or  conveyance  of  any  money,  goods,  or  eflects,  on  board  such  ship  or 
2100 wordi  vessel  And  where  the  same,  together  with  any  schedule,  receipt,  or  other 
^h^*^  *°h  ^^^^^^t  P^  Of  indorsed  thereon,  or  annexed  thereto,  shall  contain  2160  words 
finrt?089  ^^  upwards,  then  for  every  entire  quantity  of  1080  words  contained  therein^ 
1/  6#  *  *  o^*'  ®^^  above  the  first  1080  words,  a  further  progressive  duty  of  1/.  5s.  See 
1  T.  R.  735;  2  T.  R.  739;  5  T.  R.  163;  6  East.  530;  2  id.  168;  3  Taunt.  65. 
(F)  Relative  to  the  form  of  a  charter-party. 

(a)  In  general. 
Tio  partictt       It  is  almost  unnecessary  to  observe,  that  the  contracts  of  charter-party,  like 
lar  set  of    all  others,  require  no  formula  of  words,  but  vary  according  to  the  circumstances 
wordi  is  neof  the  case,  and  the  intention  of  the  parties.     Ilcncc,  although  it  is  usual,  it  is 
•*"*?7  *®   unnecessary  nevertheless,  to  describe  the  instrument  as  a  charter-party  of  af- 
deed^of  ^^c^tgh^'^^i^)  <^r  memorandum  for  charter,' or  the  like,  in  the  beginning  of  it. 
eharter.       If  the  object  or  intent  of  the  contract  appear  from  the  provisions  it  contains, 
[  304  1  that  is  sufficient;  and  if  it  be  not  apparent  from  them,  no  description  of  the  in- 
strument can  supply  the  defect,  though  many  things  may  be  implied  from  the 
necessary  operation  and  eflect  of  that  which  is  expressed  in  the  instrument, 
the  great  chartered  companies,  and  the  public  boards,  have  mostly  forms  of 
their  own,  and  merchants  are  constantly  in  the  habit  of  var}  ing  their  charter- 
parties,  according  to  the  nature  of  their  trade,  and  the  particular  exigencies  of 
such  adventure;  see  Beawes,  141.  5th  ed.     According  to  the  usual  formed  the 
East  India  Company's  charter-parties,  a  ship  is  now  let  to  the  company  for  the 
voyage  therein  mentioned,  in  trade,  and  also  in  warfare,  and  on  any  other  ser- 
vice whatever,  as  the  company,  or  anv  of  their  governors,  &.c.  shall  require  or 
direct;  and  it  is  provided,  that  during  the  «tay  in  India,  the  company's  prest>- 
dents,  Sec.  shall  have  liberty  to  employ  the  ship  in  trade,  and  also  in  warfare, 
and  otherwise  ho%vsover,  and  shall  have  liberty  to  let  the  ship  out  to  freight  for 
the  company's  sole  benefit;  and  that  the  ship  shall  be  furnished  and  armed  with 
a  certain  number  of  guns,  &c.  specified  in  the  charter-party;   and  power  is 
given  to  the  company,  their  presidents,  ^*c.  to  remove,  restore,  and  continue 
the  master  of  the  ship;  but  if  the  roaster,  or  other  officer,  be  displaced  or  re- 
moved, then  the  next  in  degree  to  the  person  removed,  who  shall  be  approved  / 
by  the  President,  8tc.  shall  succeed  to  the  employment.     Under  the  orders  of 
the  company's  presidencies  in  India,  the  ship  Basbridgc  was  made  to  form  a 
part  of  a  military  expedition,  intended  for  an  attack  upon  Manilla,  in  conjunc- 
tion with  some  of  his  Majesty's  ships;  her  upper  works  were  considerably  al- 

*  By  the  44  Geo.  3.  c.  98.  ached.  A.  p.  8S7;  and  the  48  Geo.  3.  c.  149.  scbcd.  part  I. 
this  dot  J  was  1/.  10«. 

t  By  the  44 Geo.  8.  c.  98.  sched.  A.  p.  888;  and  the  49  Geo,  3.  c.  149.  sched.  part  I. 
this  daty  was  l^ 
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tereci  to  enable  her  to  carry  a  greater  number  of  guns,  her  complement  of 
seamen  was  much  increased,  soldiers  were  taken  on  board,  a  king's  officer 
assumed  the  eflective  command,  and  hoisted  the  king's  pendant,  and  the  ship 
sailed  from  Calcutta  to  Madras,  and  from  thence  to  Prince  of  Wales's  Island: 
the  expedition,  however,  was  abandoned,  in  consequence  of  a  peace  with 
SpaiBb  The  expense  of  the  alteration  of  the  ship  was  defrayed  by  the  com-« 
pany,  and  an  allowance  was  made  to  the  master  for  entertaining  the  king's 
coflieer  and  his  suite.  The  ship  sustained  some  damage  in  the  service,  and  re- 
pairs became  necessary  on  her  return  to  Bengal,  which  were  made,  and  she 
setvmed  to  England  with  her  cargo.  The  owners  contended  that  this  employ- 
ment of  the  ship  was  not  warranted  by  the  charter-party,  and  that  they  were 
entitled  to  a  separate  and  distinct  payment  in  respect  of  it.  The  company 
insialed  that  the  ship  was,  during  the  whole  time,  employed  under  the  charter- 
party,  and  to  be  paid  according  to  the  provisions  thereof.  The  court  was  of 
tlie  latter  opinion,  and  decided  accordingly.  See  13  East.  290;  and  Abbott 
<Mi  Shipping,  220;  Beawes'  Lex  Merc.  Doug.  273;  10  East,  468;  3  East. 
233;  2N.U.  182;and  Petersdorff'slndex,  tit.  "Charter-party,"  and  post,  |  306  ] 
Appendix*  It  is,  bow 

(b)  As  to  Ub  being  in  wriiing.  »'«'«»  wri 

A  charter-party  is  universaly  iti  writing.  *'"*» 

(c)  Jh  toits  being  under  seat,  B  t  n©  d 

A  charter-party  may  be  under  hand  and  seal,  or  under  hand  only  and  is  as  ^^i  |,^  ^^ 
commonly  one  way  as  the  other;  see  1  N.  R.  104  dar  sea], 

{d)  As  to  being  indented 

Whether  a  charter-party  be  expressed  to  be  indented,  and  whether  in  fact  Or  indent 
it  be  so  or  not,  is  wholly  immaterial ;  and,  perhaps,  even  if  it  were  discribed  ed. 
in  pleading,  however  unnecessarily  as  a  charter-party  indented,  and  it  were 
Bot  expressed  to  be  so  on  the  fact  of  the  instrument,  or  to  have  any  obvious 
marks  of  indentation;  and  even  though  it  were,  in  fact,  not  entered  into  by 
deed  at  all;  yet,  supposing  the  proper  form  of  remedy  to  be  adopted,  applica^ 
ble  to  a  simple  contract^  the  incorrect  and  superfluous  statement  might  be  re- 
jected as  flurplusage,  not  requiring  proof.     See  2  Inst.  672;  7  T«  R'  7;  4  East*  The  date 
4Z\^  oTacbar 

Hall  v.  Cazxnove.  H.  T.  1804.  K.  B.  4  East.  477.  teriai,  the 

TUfl  was  an  action  on  a  charter-party,  which  purported  to  be  dated  on  the  time  of  its 
6th  of  February.     The  declaration  averred,  that  it  was  not  executed  until  theezecotion 
Idth  of  March.     The  deed  contained  a  covenant  by  the  owner,  that  the  ship  being  the 
would  sail  on  or  before  the   12th  of  February.     It  was  contended,  in  support  ^^^^J^^ 
0f  a  demurrer  to  the  declaration,  that  although  a  party  might  aver  that  a  deed  tion. 
was  delivered,  yet  that  he  could  not  allege  that  it  was  indented,  made,  and  ir,  there 
concluded  after  the  date.     Sed  Per  Cur,     We  see  nothing  inconsistent  with  fore,  it  be 
the  deed  in  such  an  allegation,  any  more  than  if  it  had  been  averred  that  it  impossible 
waa  sealed  and  delivered  on  a  day  subsequent.     It  is  quite  unimportant  when^^C^®^* 
it  waa  indented,  and  equally  so  when  it  was  made,  by  which  may  be  understood  ty  effect^W 
when  it  was  wriUen.     Then  the  only  material  word  is  concludedy  and  a  deed  rmrding 
can  only  be  said  to  be  concluded  when  it  is  delivered.     The  time  of  delivery   [  306  ] 
is  the  important  time,  when  it  takes  its  effect  as  a  deed;  and  the  case  of  Stone  the  day  it 
V.  Ball  (3  Lev.  348.)  is  in  point  to  show  that  the  delivery  may  be   after  the  bean  date, 
date.     See  2  Salk.  363.  658;  1  Salk.  76-  ^^^^  <>^ 

*  Bmt  if  the  plaintiff  declare  apon  a  deed  as  dated  on  a  partienlar  daj,  it  shall  alwayi  be  |j^g    ^i^ 
Intended  that  it  was  delivered  at  that  time  and  no  other;  and  if  in  pleading  he  afterwards  _  ^^'  iq_ 
citato  or  confess  it  to  have  been  delivered  at  any  other  time,  it  b  a  departure  from  the  de-  ^y^^  that 
cfaration.     Where  the  plaintiff  declared  upon  an  agreement  in  a  ehart^r-pMrty  dated  the^ii^f  ^i^^  jq 
9lh  of  October,  to  pay  for  the  corn  which  then  was  or  afterwards  should  be  laden  on  board  gtnuneht 
the  ship,  and  alledged,  that  open  the  said  9th  of  October,  thoHhip  was  laden  with  60  lasts  ^^  tndent 
of  corn,  for  which  the  defendant  pl»ded  that  the  deed  was  sealed  and  delivered  the  28th  ^^    made 
of  Oetober,  and  that  there  was  not  any  corn  then  or  afterwnrd.s  laden  board,  with  a  tra  „,^^  concia 
veiM  of  the  delivery  on  the  9th  of  October,  or  at  any  time  afterwards  before  the  28th;  and  ^^  ^^  ^ 
hn  demorrer  th«  plea  wafl  holden  good,  the  word  then  being  referable  to  the  time  when  gubgeqaen't 
4be  deed  takes  effect  by  delivery  and  Dot  to  the  date;  ihbey  v.  Hicks,  Cro.  Jac.  2^8;  sree  ^^y  *^ 
9  Lev.  948.  "'  ■ 
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It  if  iifoal  (f)  ^  to  the  descripUim  if  the  parliet, 

moongii  \^  A  charter-psrty ,  in  its  mo^  usual  Ibmiy  begins  by  specifjioff  tbe  partie** 

altboiicb^'  between  whom  it  is  made,  their  chartei  as  owner  and  master  of  the  ship,  and 
Bot  oMD  the  owners  of  the  goods  osoally  called  the  freighters  or  merchant.  ThivdoM^ 
tial,  to  not,  however,  appear  to  be  absohitely  necessary;  though  where  Che  fad  i» 
state  the  certain,  and  the  instrument  is  in  the  form  of  an  indenture  tirfer  jNirfes,  there 
names  and  ^^^  y^^  q^  objection  to  so  doing.  It  is  nevertheless,  adviseable  te  adhere  lo> 
ofthTcoB  ^^®  usual  form,  as  the  proof  of  the  ownership  of  the  vessel,  if  il  conwiati>' 
iractiof  par  question,  may  be  rendereid  difficult  by  the  Register  Acts;  see  4  East.  ISO; 
rtea*  and     5  £sp.  88. 

the  sitoa  2.  Thomas  v.  Clarke.  M.  T.  1818.  N.  P.  2  Stark.  451. 

tioQ  ofibe  xhe  defendant  in  this  case  entered  into  a  charter-party,  io  the  nameeof  lum-- 
^liroe  h  ^^^  ^'^^  ^'^  partner  T.,  but  throughout  the  remainder  of  the  deed  emitted  ta 
iachteter  i^eutiou  the  name  of  T.,  and  merely  described  them  tm  *^the  said  frei^Uen.^^ 
ed;  It  was  contended,  on  the  part  of  the  defendant  T.,  that  Clarke  only  was  bound 

(Which      ^  the  terms  of  the  charter-party;  bat  the  court  held,  that  the  inUrodoctioD of 
description  T.'s  name  in  the  commencement,  was^sufficiently  indicative  of  the  intent  oT" 
will  be  fftvo' both  parties  to  be  bound.* 

"^  ?»>^  .  (g)  A  to  the  deacnption  <fthe  vessel,  and  Us  hmihm. 

''^'^*^*^  The  name,  burthen,  or  tonnage,  of  the  vessel,  and  its  situation  at  the  time 

And  the      ^^  ^  chartered,  are  generally  inserted  In  a  charter-party.    This  mode  oal^  ac-- 
name,  bar  cords  with  univeral  practice,  and  is  not  rendered  essential  to  the  validdy  of~ 
den,  and     the  instrument  bv  any  authority  'm  our  law.^    The  French  Orduiaace  (Liv.  d» 
tonnage  of  tit.  Charte-parties.  art.  3.)  renders  it  necessary  to  specify  the  burthen  of  the 
**?  5m*^i  ***'P'  ^^^  provides  (Liv.  3.  tit.  3,  Fret.  arts.  4  &  6.)  that  the  master  who de- 
L  "^^  J  clares  his  ship  to  be  of  a  burthen  exceeding  the  truth,  shall  answer  the  mer-* 
ehant  in  demises;  bnt  that  an  error  shall  not  be  deemed  te exist  unlesa  il  ex» 
eeeds  ^fortieth  part.     According-to  Moltoy,  (book  2.  ch.  4.  s.  8.)  if  a  ship  be 
freighted  by  the  ton,  and  found  of  less  burthen;  and  if  a  ship  be  freighted  for 
300  tons  or  thereabovisy  the  addition  of  ihereabouiSj  says  the  same  author,  is 
commonly  reduced  to  be  five  ^n,  more  or  less;  see  the  present  Lord  Chief 
Justice  Abbott's  Treatise  on  Shipping,  p.  149.     The  wise  provisions  of  the 
statutes  for  registering  British  ships  have,  however,  been  productive  of  twe 
good  effects;  1st  that  they  have  prevented  any  mistakes  in  this  matter,  and, 
certainly  fttrnish  the  means  of  detecting  a  wilful  misrepresentation;  and  3di]h^ 
that  they  have  thereby  tended  to  render  the  practice  of  mentiomng  the  tonnage 
more  universal,  and  averted  any  evib  that  formerly  might  have  ^en  the  eon*^ 
sequence  of  the  omission  of  the  statement.     Indeed,  it  is  now  customary  te* 
say  so  many  tons,  register  measurement;  see  L.  C.  X  Abbott's  Treatise  oa. 
Shipping,  part  1 ;  2  B.  4r  A.  4S1 ;  2  Stark.  452. 
Ahd  th  vo  ^^^  '^  '^  ^  dsscripUon  of  the  voyeige.. 

vaae  or%o  '^^  simplest  form  of  a  charter  party  is  that  which  merely  stipulates  for  a 
yages  on  voyage  from  one  place  to  another;  but  it  is  more  usual  to  charter  a  ship  froro 
which  she  an  outward  end  homeward-bound  voyage,  in  which  case  the  whole  may  be  de« 
is  boond.  scribed  iij  the  contract  and  in  the  construction  of  it  be  considered  as  one  voy- 
age, or  several  voyages;  and  there  is  not  any  reason  against  inserting  the 
terms  and  conditions  of  any   number  of  voyages  or  adventures  in  the  same 

*  But  where  the  master  of  the  p1aiatiiF*s  ship  entered  late  a  charter-party  as  a^t  for 
the  plaintiff,  with  the  defendant  a  partner  in  the  honae  of  M.  and  Co.  for  the  delivery  of- 
goods  on  a  stipulated  freight,  and  the  goods  were  delivered  to  M.  and  Co.  the  coosigneee 
in  the  bill  of  lading,  the  Court  of  K.  B.  determined  that  the  plaintiff  cottld  not  maintain 
as$ump$U  against  the  defendant  for  freight;  Shack  v.  Anthony,  1  M.  St  8.  578.- 

t  It  certainly  is  of  nse,  says  Mr.  Lawes,  in  bis  Treatise  on  Charter-parties,  p.  19.  i» 
have  the  burden  specified  when  there  is  any  doubt  or  question  about  it;  and  if  it  be  spect- 
fidd,  care  should  be  taken  that  it  is  truly  stated,  as  tho  sUtement  may  be  otherwise  preju- 
dical.  Bot  if  there  be  any  donbt  about  the  real  burden,  the  safeot  way  for  the  freighter  is 
to  have  an  eipress  covenant  or  warranty  respecting  it,  to  whieh  he  may  hsve  raeoarae  in 
case  the  fact  should  turn  oot  otherwise  than  as  is  represented  on  proviog  the  covenant  or 
warranty  to  have  been  false.  Without  such  covenant  or  warranty,  he  may  have  not  only 
to  prove  the  falsehood  of  the  fepresentatioo  or  statomtnt  ia  the  ebarter  patty,  bttt  also  that 
it  Wat  deceitfully  and  fraudoleiuly  made. 
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{kari^-party,  so  that  they  be  all  ascertained  and  agreed  upon  at  the  same 
time,  Beaues  (193)  observes,  that  the  owners  often  charter  a  ship  outwards, 
and  levre  It  to  tiie  discretion  of  the  master  to  procure  the  begt  freight  he  can  in 
the  loreigii  port  to  which  the  cai^o  is  consigned.  Hence  it  is  not  unfrequcnt 
to  have  two  or  more  charter-parties  for  the  same  ship,  the  same  voyage,  if  the 
adveiitiire  outwards  and  homewards,  to  and  from  the  several  ports  at  which 
die  My  touch,  be  considered  as  one  voyage. 

(i)  Atoiht  penal  clauses. 
1,  After  the  usual  statement  in  the  eharter-party  of  the  names  of  the  parties,  And  after 
the  name  and  burthen  of  the  vessel,  and  its  situation  at  the  time  it  is  charter-^*  "^j.® 
ed,  and  the  lease  of  tho  vessel  for  the  voyage,  the  charter-party  proceeds  to  JJ^^jy^^^ 


set 
part  of  the  owner  or  master,  that  the  ship  shall  bo  seaworthy,  and  in  a  condi-  tiog  out, 
tioD  to  carry  the  goods,  and  shall  be  provided  with  all)  necessaries  for  the   in-  ^^^  "^^ 
tended  voyage,  both  on  departure  and  in  the  course  of  it;  that  the  vessel  shall  ^^^^^^^ 
be  ready  by  an  appointed  day  to  receive  the  cargo,  and  shall  wait  a  certain  ^f  ^ii^  ^^^ 
number  of  days  to  take  it  in;  that  after  having  received  her  lading,  she  shall  er  or  mas 
sail  upon  the  destined  voyage  the  first  fair  wind,  and  shall  deliver  the  goods  ter,  and    . 
(ceitajin  perils  and  accidents  excepted,)  at  tne  destined  port,  to  the  freighter  ^f®*^^^* 
and  his  assigns,  in  as  good  condition  as  they  were  received  on  board.     On  the  ^  ^^i^^ 
•part  of  the  freif^hter,  he  contracts  to  furnish  a  cargo,  and  to  load  and  unload  ^^^i^  °  J^ ' 
the  goods  withm  a  reasonable  time.     The  times  stipulated  forlhat  purpose,^  claue, 
eoounonly  called  lay  or  running  days,  are  explicitly  expressed,  as  well  as  the 
times  appointed  (or  the  payment  of  the  freight  and  the  manner  of  sii6h  pay- 
ment, and  the  sale  of  and  the  rates  of  demurrage  per  diem,  in  case  of  the  ves* 
^sera  detenction  l>eyond  her  lay  or  running  days«     Hie  deed  then  generally 
'Coacladet  with  a  penal  clause,  binding  the  master  or  owner,  and  the  ship,  tack- 
le, and  furniture,  and  som^imes  the  freight,  and  the  merchant  and  his  goods, 
•in  a  certain  sum,  to  the  performance  of  the  several  covenants  in  the  charter- 
party. 

2.  Winter  v.  Trimmer  M.T.  1763.  K.  B.  1  Bl.  395. 
It  waa  argued,  thai  where  there  is  a  special  penalty  in  a  charter-party,  more  Which  b 
-cannot  be  recovered  than  that  penalty  in  an  action  on  the  case  for  breach  of  however, 
the  contract.     On  the  opposite  side  it  was  contended,  that  where  there  is  *f^*i"*??* 

nahy  and  eovenants  in  the  same  deed,  the  party  has  his  election  either  to  ^^  daman 
ig  debt  for  the  penalty,  or  action  on  the  covenant  for  damages.  which  may 

Per  Lord  Mansfield,  C.J.     In  the  case  of  Bird  v.  Randall,  which  was  de-  be  recover 
rided  last  terra  (1  BL  373.)  it  was  determined,  that    you  may  either  receive  od. 
the  penalty  and  rescind  the  contract,  or  bring  action  on  the  covenants  and  let 
the  contract  stand.— Verdict  against  the  defendant.     See  1  Ch.  Cas«  226;  2 
id.  238;  \  Vem.  360;  3  Atk.  &5;  1  Campb.  78.  ^     , 

3.   Harrison  v.  Wright.  H.  T.  1811.  K.  B.  13  East.  343.  ^e  the  pe 

This  was  an  action  of  assumpsit  upon  a  memorandum  for  a  charter-party,  p^JJ^^^d 
describing  the  affreement  of  the  defendant  the  ship  o\vner,  to  proceed  with  all  to  have 
-convenient  speed  to  a  foreign  port,  and  there  load,  within  20  running  days,  a  made  an  er 
cargo  from  the  plaintiff's  fectors*  and  therewith  return  home,  and  within  15  ror  in  their 
running  days  deliver  the  same,  on  payment  of  certain  freight,  concluding  with  ^o^^^^.j^ 
a  certam  penalty  for  non-performance.     The  question  which  was  now  "^^^^t- ^^^J|J*^ 
^d  waa.  whether  the  plaintiff  mi^ht  recover  damages  on  the  breach  of  the  con-„2^h|^f^ 
tract,  in  the  defendant  not  permitting  the  vessel  to  proceed  on  the  voyage;  be-  tnd  not  to 
yond  the  amount  of  the  penalty.    Tne  court  said,  that  on  looking  into  the  case  have  intea 
of  Winter  v.  Trimmer  {sypra)y  to  which  they  had  been  referred,  it  appeared  ded  that  a 
to  be  exactly  in  point.    There  the  question  immediately  was,  whether  the  ^^JJ  ^j?J*^, 
^atntiff  coold  recover  more  than  the  penalty;  and  it  was  ruled,  that  he  might,  r  ^g  -• 
That  was  followed  by  the  case  of  Astley  v.  Weldon  (2  B.  &  P.  346.)  in  which  ^|^„  ^^^J^ 
it  was  laid  down,  that  the  plaintiff  had  his  option  either  to  proceed  upon  the  not  be 
covenant  iciies  qua^€8y  or,  upon  the  first  breach^  to  proceed  at  oncf»  for  the  msdo^ 
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penalty  9  out  of  which  ho  might  be  satisfied  for  the  damage  actually  sustainedf^. 
and  which  would  stand  as  a  security  (or  future  breaches.  The  penalty,  there* 
Ibre,  is  auxiliary  to  the  enforcing  performance  of  the  contract;  and  the  party 
grieved  may  either  take  the  penalty  as  his  debt  at  law,  and  assign  his.  breach 
under  the  statute  of  8  &.  9  W.  S.  c.  1 1 .  s.  8.  or  be  may  bring  bis  action  for  da- 
mages upon  the  breach  of  the  contract.*  Though,  to  be  sure,  the  advantage 
of  taking  judgment  for  the  penalty  as  the  debt  at  law,  is  very  much  cut  down 
A  chaiter    by  the  statute  of  William . 

pwtj  being      (Q^    ^JS  TO  THE  commencement  of  THE  OPERATION  OF  A  CHARTER-PARTY.       ^ 

*«M:t^'f*^  A  charty-party,  it  has  been  seen  I'an/c,  p.  305),  like  every  other  deed,  takes 
comiociic«8*^  «^/  and  operation  from  the  day  on  which  it  is  sealed  and  delivered,  and 
from  the  de  not  from  the  day  on  which  it  bears  date,  if  different  from  the  day  of  the  deli- 
livaiy.        very«  unless  there  be  words  of  reference  to  the  day  of  the  date. 

(H)    As  TO  THE  CONSTRUCTION  OF  CHARTER-PARTIES. 

Though  (®)  In  general 

the  words  1*  MoFFATT  V.  THE  East  India  Company.  H.  T.  1809.  K.  B.  10  East.  468. 
of  a  charter  This  was  an  action  of  covenant  on  a  charty-party.  The  declaration  set  out 
farty  may,  a  charty-party  entered  into  by  the  company  with  the  plaintiff,  as  owner  of  a 
IB  most  ca  certain  vessell,  containing  the  usual  covenants,  amongst  which  was  one  to  the 
■i^b«al'^*  effect  that  the  company  or  their  agents,  should  pay  to  the  plaintiff,  in  EngZarul, 
coDstmc  141.  for  eeuJi passenger  ordered  on  board  the  said  ship,  by  any  of  the  company's 
tioo;  agents,  from  any  of  their  settlements,  &c.  in  the  East  Indies.     There  was  also 

(  310  ]   the  general  stipulation  in  the  deed,  that  if  the  ship  did  not  arrive  in  safety  in 
the  Thames,  ihe  company  should  not  be  liable  for  freight  and  demurrage,  or 
for  any  demands  in  respect  of  the  ship's  earnings  in  freight  voyages  for  the 
company,  or  on  account  of  any  other  employment.     The  court  held,  that  this 
sum  was  payable  by  each  passenger  ordered  on  board  the  ship  in  India  by  the 
company's  agents,  notwithstanding  the  loss  of  the  ship  before  her  arrival  in 
the  rirer  Thames;  and  observed:  this  decision  is  guided  by  the  principle  that 
an  extra  expense  was  incurred  by  the  owners  laying  in  a  stock  for  the  neces^ 
sary  subsistence  of  the  persons  ordered  on  board  by  the  company^s  agents, 
which  expense  is  incurred  whether  the  ship  arrives  or  not.   Nor  is  such  charge 
repelled  by  the  stipulation  in  the  charter-party,  that  if  the  ship  do  not  arrive 
in  the  Thames,  the  company  shall  not  be  liable  for  the  charges  above  enume* 
rated;  as  the  terms  used  mean  the  employment  of  the  ship  in  any  other  voy- 
age or  adventure,  and  in  no  degree  apply  to  the  putting  of  the  passengers  on 
board. 
2.  Marshall  V  De  La  Torre.   T.  T    1795.   K.  B.    1  Esp.  N  P.C.  3G7. 
Yet  it  most     Action  of  covenant  for  demurrage  on  a  charter-party,  given  "  while  waiting 
not  be  in     ^^  Portsmouth  for  convoy,  and  discharging  her  convoy  at  Barcelona,"*^     The 
wlth't^^    question  which  was  now  agitated  was,  whether  the  plaintiff  could  claim  de- 
flain  and  murrage  at  any  places  situate  betwixt  the  two  places  mentioned  in  the  charter* 
obvious       party  ?     Lord  Kenyon  said,  that  as  this  was  an  action  on  a  deed  in  which  the 
meaning,  meanmg  of  the  parties  was  to  be  collected  from  the  deed  itself,  it  would  be 
dangerous  to  substitute  other  words  for  those  used  in  the  deed;  such  would  be 
to  substitute  one  contract  for  another,   which  could  not  be,  even  if  one  was 
more  beneficial  than  another.     The  words  of  the  contract  only  give  demurrage 
while  waiting  at  Portsmouth,  or  discharging  at  Barcelona;  ana  he  was  there- 
fore of  opinion,  it  could  not  be  claimed  during  the  periods  contended  for  by 
the  plaintiff. — Verdict  for  the  defendant. 

3.  Gibbon  V  Mendez.   M.  T.    1818.  K.  B.  2  B.  &  A.  17. 

*  On  the  other  band,  mora  is  not  to  be  paid  than  the  injury  actually  snffered.  But  it  ap- 
pears that  there  may  be  a  difference  between  the  case  abridged  above  and  where  tbe  pe- 
nalty is  contained  in  tbe  same  clause  with  the  covenant  to  do  Xhe  act  covenanted  to  be 
done;  in  which  case  there  seems  to  be  more  reason  for  limiting  the  parties'  reaponaibility 
to  the  som  stated;  bat  it  is  impossible  so  to  limit  it  when  the  penalty  is  not  referabJe  to  any 
particular  claase,  but  to  the  whole  agreement,  and  tbe  plaintiff's  demand  upon  one  of  the 
covenants  upon  which  hesnes.  exceeds  the  whole  penalty;  see  6  East.  316;  Mol.  102;  8  B. 
Ic  P.  682;  2  B.  £t  P.  858.  And  as  to  the  distinction  between  penal  and  liquidated  dam$i« 
ges,  see  Holt  on  the  Law  of  Shipping,  iO.  n. 
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The  charter-party  in  this  case  first  provided  for  the  rate  at  which  freight  A0  Um 
was  to  be  paid;  next  the  time  when  the  earning  of  it  was  to  commence,  andf^^^i^  ^i^* 
the  period  when  it  was  to  end;  and  then  went  on  to  provide  for  the  time  when  j"  ^  ?^ 
the  freight  was  to  become  payable,  both  of  what  should  become  due  on  thei^J^*  j, 
flhip's  arrival  at  the  destined  outward  port,  and  what  should  subsequently  be- which  the* 
come  due  attei  delivery  of  the  cargo,  but  contained  no  provision  whatever  for  theinttniinent 
payment  of  any  freight  until  after  ^ch  arrival.  The  Court  in  construing  it,  held,  itielf  ii  ex 
that  these  provisions  constituted  but  one  entire  continued  covenant,  qualified  P'****^' 
as  to  the  mode  f»t  payment,  the  payment  of  any  freight  being  made  to  depend 
upon  the  arrival  at  the  outward  port,  and  not  at  all  events.     The  loss  having 
happened  before  that  arrival,  no  provison  was  made  by  the  covenant  for  the 
payment  of  any  Ireight;  and  as  the  charter-party  did  not  appear  to  have  de- 
fectively stated  the  intent  of  the  parties,  the  court  would  only  look  at  the  terms  .    .    ... 
in  which  the  contract  itself  was  expressed.  ^"  J'J^ 

4.  Shubbick  v.  Salmoxd.    H.  T.    1765.   K.  B.   3  Bur,  1637.  neril. 

It  this  case  it  appeared,  that  the  master  of  a  ship  had  absurdly  agreed  to  against  ex 
reach  an  island  on  a  day  certain,  and  that  if  he  arrived  on  that  day  the  mer-'praM  and 
chant  should  be  absoltUely  bound  to  give  htm  freight;  but  if  later,  that  it  should  \  ^}^  ] 
be  optional  with  the  merchant  whether  he  should  lose  the  whole  voyage.  The  P^itive  sti 
court  held,  that  as  he  had  made  the  engagement  he  must  abide  by  it.  fhAtllhfifiM 

5.  HoLLv.  PiNSENT.  M.  T.  1841.  C.  P.  6  B.  Moore.  228.  har?Md 

In  an  action  for  money  had  and  received,  the  defendant  claimed  to  retain  a  abanrd; 
certain  sum  for  brokerage  in  procuring  a  charter-party  on  a  vessel  of  the 
plaintiff's,  at  the  rate  of  hve  per  cent.,  being  the  rate  allowed  for  commission  Nor  even 
on  charter-parties  for  voyages  of  a  specific  duration.     The  plaintiff  relied  on  eiplain  a 
the  terms  of  the  charter-party,  as  constituting  a  voyage  of  unlimited  extent, —"lY^^' 
determinable  at  the  option  of  the  freighter.     On  the  trial,  it  appeared  from  the  ^^,  * 

instrument,  that  the  plaintiffs  had,  by  their  agent,  the  defendant,  chartered  the  i^enforan 
ship  to  government  for  a  certain  number  of  months,  '^  and  thenceforward  un- dam  annex 
til  they  should  give  him  notice  that  she  was  discharged  from  such  service;  such  ed  to  it.* 
notice  to  be  given  afler  her  return  to  Deptford  or  Portsmouth;"  the  freight  to 
be  paid  at per  month,  ^*'for  »o  long  time  as  the  vessel  skoM  be  coniinued  in 

*  It  may  be  generally  premised,  that  with  a  view  to  the  interest  of  trade,  and  to  the  exi- 
gencies of  merchants  in  remote  parts,  the  law  gives  an  liberal  a  construction  to  those  deeds' 
as  is  possible,  and  occasionally  m  favour  of  the  manifest  will  of  the  parties,  dispenses  with 
n  rigid  exaction  of  the  rules  of  law  as  to  the  construction  of  deeds;  see  12  East.  578;  2 
Taunt.  3i4;  10  Eist.  655.     In  confirmity  with  these  principles  of  equitable  interpretation, 
if  there  should  be  a  breach  qf  any  covenant  in  a  charter-party,  the  courts  of  law  will  con- 
sider such  breach  according  to  its  peculiar  nature  and  circumstances;  they  will  not  judge 
the  contract  lo  be  annulled  by  the  violation  of  some  immaterial  covenant,  but  will  consia- 
eTy  onder  all  circumstances,  whether  such  covenant  be  a  condition  precedent,  or  a  condition 
aabeeqiient;  whether  its  subject  matter  aflTects  the  whole  covenant,  or  whether  it  only  im- 
paiTB  and  diminishes,  takes  away  some  advantage  or  attaches  some  inconvenirnce  and  loss 
to  the  interest  of  the  party  affected  by   such  breach.     In  the  first  case,  that  is,  where  the 
condition  broken  is  a  condition  precedent,  the  courts  will,  of  course,  adjudge  it  to  be  a  to- 
tal failure  of  the  agreement,  and  therein  a  lorfeiture  of  all  the  stipulations  under  it     But 
where  the  breach  only  partially  affects  the  main  consideration,  and  can  be  compensated  in 
damages,  the  courts  will  require  it  to  be  made  the  subject  of  a  cross  action ;  see  1  Campb. 
877;  10  East'   295;  12  East.  381.     Dut  this  principle  of  equitable  interpretation  ofcon- 
tracis  is  necessarily  limited  by  certain  maxims,  to  which  the  courts  of  common  law  rigidly 
adhere,  and  beyond  which  they  will  not  explain,  nor  correct  the  letter  of  charter-parties. 
In  cases  exceeding  the  possible  limits  of  this  indulgence,  the  parties,  if  they  suffer  any  con- 
sequences which  they  did  not  intend  to  foresee,  must  take  the  consequence  of  their  own 
ignorance,  or  negligence,  in  the  construction  of  their  deeds,  and  must  not  expect  to  receive 
relief  at  the  expence  of  this  established  principle  of  law;  see  3  Burr.  1687.  iupra^  p.  310. 
Although,  therefore,  the  courts  of  law,  in  the  event  of  any  partial  breach  of  covenant  will 
not  suffer  the  ship  owner  to  lose  the  reward  of  the  greater  portion  of  the^  service  which  he 
may  have  performed;  ^hey  will  still' not  extend  this  indulgence  to  cases  in  which  a  breach 
apparently  partial  goes  to  the  whole  and  main  object  of  the  voyage;  see  2  Campb.  446. 
Whether  mutual  stipulations  in  a  charter-party  are  or  are  not  dependent  one  on  another, 
and  therefore,  whether  or  not  an  action  lies  (or  ono  party  without  previous  performance, 
or  offer  to  perform  the  stipulations  on  his  side,  depends  on  the  nature  of  the  case  under 
consideration.     In  the  construction  of  surh  contracts,  conditions  are  to  be  taken  as  prece- 
dent, sabsequ^nty  or  independent,  according  to  the  fair  intention  of  the  parties  (to  be  col- 
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hii  maksijf^t  werwceJ*  There  were  further  provisions  for  the  payment  of  freight 
after  dhe  expiration  of  six,  eight,  and  ten  nxMQths  during  the  ship* 9  conU$mance. 
in  the  tervice.  A  memorandum  was  made  on  the  margm  of  the  deed,  thatnol- 
toUhattmJUng  the  agreement  for  the  discharge  of  the  vessel  at  Deptford  or 
(  S13  ]  Portsniottth,  the  reseel  should  be  discharged  at  the  Cape  of  Good  Hope,  iohen 
4he$ervie€woM  admit  of  it;  and  there  was  a  provision  for  payment  in  respect 
tif  the  discharge  abroad.  The  plaintiffs  had  a  verdict;  and  on  motion  for  a  new 
trialy  Park,  J.  held,  that  the  ship  was  chartered  for  an  indefinite  period,  de* 
pendent  on  the  necessities  uf  the  freighter;  and  that  the  language  of  the  mem- 

lected  tVom  the  iafitraineat) ;  and  technical  words  eneoantering  each  intention  mast  |teld 
to  it;  lee  3  M.  ft  S.  808.  An  oder  bj  one  party  with  an  immediate  ability  of  petform- 
aiice  to  perform  a  condition  precedent  in  a  charter-party,  with  a  refoaal  to  accept  it,  ia 
equivalent  to  performance;  aee  1  T.  R.  688.  Bat  where  by  the  terms  of  a  charty-party 
freight  Waa  reaerved  monthly,  and  payable  on  the  arrival  of  the  ship  in  her  port  of  disclnif  e» 
an  offer  by  the  owner  to  perform  the  voyage,  and  refusal  by  the  freighter,  are  not  eqniva- 
)«nt  to  aetnal  performance.    It  may  be  aowever  here  premiMd,  that  the  contract  bv  charter- 

rvty  ii  in  general  reciprocal,  that  is  mntnally  obligatory  on  each  party;  see  4  fiaat  477; 
id.  487;  10  id.  885.  566;  18  id.  881;  4  M.  Ic  S.  87. 

Under  the  principle  of  giving  charter-parties  a  liberal  interpretation,  the  conrts  have  also 
eecasionally  relaxed  fronr  demanding  the  strict  ezecatioo  of  the  letter  of  the  deed,  even  as 
nespects  the  voyage,  where  the  deviation  has  been  of  a  kind  m  which  the  consent  of  the 
firewhter  might  reasonably  be  implied;   see  11  East.  232;  2  Taant.  285;  Abbott.  211. 

nere  is  also  a  principle  to  wnich  tlie  Courts  nniveraally  resort  in  the  interpretation  of 
t  diailer-parties,  ano  by  which  they  will  occasiotially  limit  the  capacity  of  the  strict  letter, 

•ad  that  is  the  usage  of  trade,  for  as  the  parties  are  necessarily  supposed  to  be  acquainted 
with  nsage  and  customs  of  merchants  in  their  own  partienlar  trade,  it  is  a  natural  iolerence, 
i^t  such  usages  made  a  part  of  the  general  and  understood  circumstances  under  which 
they  contracted,  and  they  are  only  omitted  because  supposed  to  be  matter  of  concession 
on  both  sides.  The  Courts  have  frequently  acted  upon  this  principle,  requiring  only  that 
the  nsage  should  be  good,  reasonable,  and  general;  in  a  word,  the  law  merchant,  and  not 
a  bye  law,  resolution,  or  agreement,  of  any  mere  body  or  club  of  mercantile  men.  Bnt  it 
would  seem  that  such  nsage  will  be  sufficient  if  it  be  universal  ampnnt  the  company  or  as- 
sociation to  which  the  two  parties  to  the  action,  the  plaintiff  and  defendant,  belong;  see 
•  Abbott  on  Shipping,  p.  228. 

The  charter-parties  of  the  great  public  companies,  and  more  partieulariT  those  of  the 
Eait  India  Company,  are  nsoally  conceived  in  more  rigorous  terms  than  tnose  between 
private  merchants  and  ship  owners;  the  value  of  the  cargo  being  so  mneh  greater,  and 
•the  company  itself  having  less  epportnuity  of  personal  supervision.  Accordingly  ia  the 
interpretation  4>f  these  charter-parties,  there  is  a  wider  scope  for  the  indulgent  consideration 
of  the  courts  of  law«  and  thev  will  exercise  the  indulgence  within  those  limits  which  will 
preserve  the  existence  of,  and  give  effect  to  a  liberal  and  equitable  intention  upon  the  part 
of  the  company,  but  without  on  the  ether  hand  departing  too  widely  from  the  specific  stipula- 
tions of  the  parties;  see  Doug.  277.  It  is  in  all  cases,  indeed,  in  the  power  of  the  parties 
Co  make  their  contract  in  such  terms,  that  a  charter-party  may  operate  as  a  contract  of  in- 
•nraaee  as  well  as  of  affreightment;  bnt  a  stipulation  of  this  kind  is  both  contrary  to  the 
general  nature  of  the  deed  itself,  and  is  against  fairness  and  reason,  the  Court  in  all  instan- 
ces endeavonr  to  elnde  this  construction  by  presuming  that  noither  party  intended  such  a 
presumption  from  the  context  of  the  deed. 

If  the  performance  of  a  covenant  in  any  charter-party  become  impracticable  through  the 
act  of  God,  and  there  is  ne  provision  therein  exonerating  the  contractor  from  performance 
under  such  circall|^tances,  he  must  answer  for  the  breach  of  it  in  damages.  But  if  the  per- 
formance of  this  covenant  be  rendered  unlawful  by  his  oi»n  govermeot,  the  contract  is  of 
couTM  dissolved ;  although,  if  in  consequence  of  events  which  happen  at  a  foreign  port,  the 
freighter  is  prevented  from  furnishing  a  loading,  which  he  has  contracted  to  furnish,  the 
contract  is  neither  dissolved  nor  is  he  excused  for  not  performing  it,  but  must  answer  the 
breach  in  damages;  see  2  Vem.  212;  2  B.  &  P.  295;  8  T.  R.  259'  In  all  cases,  indeed, 
where  a  contract  is  unlawful,  or  becomes  so  afler  it  is  so  made,  or  where  by  performing  it, 
a  man  would  derogate  from  Uie  public  duty  which  he  owes  to  bis  country,  under  such  cir- 
camstances  the  non- performance  of  it  is  a  matter  of  peremptory  obligation,  and  therefore 
an  excuse  in  law;  see  10  East.  580.  It  is  upon  this  principle,  .that  no  action  will  lie  on  a 
contract  made  with  reference  to  an  illegal  voyage;  see  3  M.  &S.  117;  1  Taunt.  227.  But 
though  a  covenant  in  a  charter-party  in  violation  of  the  law  may  be  void,  yet  it  cannot  be 
illegal  in  the  nsnal  sense  of  that  term,  if  the  party  be  ignorant  of  the  law  and  does  not 
contemplate  any  illegality  in  his  share  of  the  contract;  see  1  Marsh.  5.;  6  Taunt.  521;  4 
TwukU  856. 

8ee  2  Holt  on  Shipping,  80;  Chitty's  Commercial  Law,  vol.  8.  p.  320;  and  Lawes  on 
Charter-parties  posstm;  2  B.  &  P.  164;  2  Ves.  881;  8  Taunt,  254;  6  id.  466;  S.  C.  2 
Marsh.  141. 
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oranduin  did  not  operate  in  control  of  tho  terms  of  the  instrument  itself.— ^Rale 
refused. 

(6)  With  reference  toparticutar  covetiarUs  on  the  part  of  the  ma$ter  and  o^miers. 
!•(.  Jh  to  covenants  and  consequent  duties  appertainu^  to  the  due  appoinimtni 

andseaworUiiness  of  the  shipj^ 
1.  A  to  Vie  seaworthiness  of  the  skip  ttse^.lf  The  owaer 

1.  Havelock  v.  Geddbs.  H.  T.  1809.  K.  B.  10  East.  665;  IS.  P.  Ritohw  «*»«^*y 

y,  Atkinson.  M.  T.  1818.  K.  B.  10  East.  296.  SStSS** 

This  was  an  action  of  covenant  on  the  charter-party  for  freight.     Hie  de-^i^m^  J^ 
fendant  craved  oyer  of  the  charter-party,  hy  which  it  appeared  that  the  plain-  worthy: 
fiff  covenanted  that  the  ship  should  be  forthwith  made  tight,  &c.  for  a  vmrageTlM  aoa- 
of  12  months,  and  be  so  kept.     The  defendants  pleaded  that  she  was  not  fortb-  P^'f^r 
with,  after  the  making  of  the  charter-party,  macie  tight,  &c.,  whereby  she  was  "i*^  ?^ 
hindered  from  proceeding  on  the  voyage,  and  detained  an  unreasonable  length   V'^    ^ 
of  time,  during  which  the  defendants  were  deprived  of  the  use  of  her,  and  put  ]|^|  ciTes* 
to  great  expence  in  fitting  her  for  the  voyage,  and  also  divers  goods  on  board  th*  ^wur 

*  Tbe  fint  itipiilatioD,  and  waaUy  the  very  fint  clause  in  •▼ei>  charter-pally,  is  an  a^  ^d  party  am 
greemeat  between  the  owner,  er  master,  and  the  merchant,  that  **  the  said  ▼e«el  shall  be  optioa  of  rr 


made,  by  tbe  said  master  (or  owner)  tisht,  staauch,  and  strong,  snfficiently  manned, 
and  every  wav  fitted  for  the  voyase.**  This  covenant,  of  conne,  comprehendii  the  body 
ef  the  vessel, her  rigging  and  fnrnitnve,  her  provisions,  and  the  crew;  all  of  which,  theve* 
fbre,  ananged  in  tbe  alN>ve  stipulation,  to  be  in  every  reelect  fitted  for  the  vovage,  and 
foT  the  dne  and  safe  navigation  of  the  ship  f^om  her  port  of  lading  to  her  port  of  delivery. 
As  the  master  is,  therefore,,boand  to  have  his  ship  sufficiently  appointed  in  all  these  partie- 
nlaiv,  a  deficiency  in  any  of  them  is  a  breach  of  his  contract,  and  an  injory  for  which  he  ir 
nsWiaaible,  according  to  the  damage. 

T  With  respect  to  the  seaworthiness  of  a  Aip,  the  most  important  cases  have  arisen  on 
qaestions  of  polices  of  insurance.    There  is,  indeed,  little  distinction  to  be  made  between 
tte  nature  and  extent  of  the  obligation  from  the  merchant  to  tbe  insurer,  and  that  from  the' 
Clipper  to  the  freiihter.    Independent  of  the  covenant  in  the  charter-party,  which  only  re- 
•flimos  and  strengUiens  the  general  obligation,  there  b  a  strict  and  implied  agreement  that 
the  ship  shall  be  seaworthy,  and  capable  of  conveying  tho  goods  in  proper  condition;  see  2 
Uk  Raym.  909;   5  East.  428.  et  ante,  p.  84.    It  is  not  sufficient  that  the  owner  did  not 
know  that  the  ship  was  not  seaworthy,  for  he  ought  to  know  that  she  was  so  at  the  time  he^ 
chartered  her.    The  sufficiency  of  the  ship  is  the  iiubstrantm  of  the  contract  between  th/^ 
parties;  and  a  ship  not  capable  of  conveying  tbe  goods  in  a  proper  state,  is  a  failure  of  the 
condition  precedent  to  the  whole  contract.    The  seaworthiness  of  the  ship  is  not  a  question 
of  fraud  or  good  intention,  but  it  is  a  positive  stipulation  that  the  ship  shall  be  so;  andt 
therefore,  although  the  owner  may  himself  have  been  deceived-  by  the  ship-builder,  repair- 
er, lie.,  if  the  vessel  be  in  fact  unsea worthy,  have  an  insufficient  bottom,  or  unsound  tim« 
bere^  it  is  a  breach  of  a  preliminary  condition,  and  is  fatal  as  such  to  the  contract,*  vttfe 
jiiosl,^v.     **Of  the  Liability  of  Owners  resulting  from  the  Charter-party,  and  the  Eieep* 
tlons  usually  introduced  therein,"    In  Eden  v.  Parkinson  (1  Doug.  TS2.)*  which  was  a 
ease  on  a  policy  of  insurance.  Lord  Mansfield  said:  by  an  implied  warranty  evenr  ship  must' 
be  tight,  staanen,  andf  troog ;  but  it  n  sufficient  if  she  be  so  at  the  time  of  her  sailing%    She 
nay  cease  to  be  so  in  24  boors  after  departure,  and  yet  the  underwriten  will  continue  to  be- 
liable.     But  if  a  ship  sail  upon  a  voyage,  and  in  a  day  or  two  becomes  leaky,  and  founder* 
or  is  obliged  to  return  to  port,  without  any  storm,  or  visiblo  or  adequate  cause  to  produce' 
■uch'effect,  the  presumption  is,  that  she  was  not  seaworthy  when  she  was  let  out  to  freighr, 
or  soited,  and  the  jury  may  draw  this  conclusion;  Munro  v.  Vardam,  Park,  on  Ins.  888. 
*rhB  principles  ef  law  applicable  to  this  implied  warranty  of  seaworthiness,  whether  as  res* 
pects  the  merchant,  freighter,  or  insurer,  bave  lately  been  fully  rccMnized  and  adopted  by 
several  cases  upon  appeal,  from  Scotland,  in  the  House  of  Lords.    Tlie  facts  of  those  cases- 
are  not  material,  but  in  one  case,  with  reference  to  a  policy  of  insurance,  and  by  analc^y, 
therefore,  to  a  contract  of  charter-party  for  freight,  it  was  stated  to  be  a  clear  and  establish- 
ed principle,  that  if  a  ship  be  seaworthy  at  tho  commencement  of  her  voyage,  though  she . 
become  otherwise  in  an  nour  from  that  time,  the  warranty  is  complied  with,  and  the  un» 
Oerwriter  liable;    Watson  v.  Clerk,  1  Dow.  836.  and  Park.  834:  but  in  the  same  case  it 
was  also  said,  by  two  noble  lords;  **  that  when  the  inability  of  a  ship  to  perform  the  vo^ 
nge  becomes- evident  immediately  after  leaving  port,  or  in  a  short  time  after  the  risk  com-*- 
niences,  without  any  apparent  cause  of  injury,  the  presumption  ij*,  that  this  inability  has^ 
arisen  from  oauses  existing  before  her  setting  sail  on  tho  intended  voysge,  and  that  the  ship' 
was  not  then  seaworthy;  and  the  onus  probandi,  in  such  a  case,  is  thrown  upon  the  as- 
sored  to  show  that  the  inability  arose  from  causes  subsequent  to  tbe  commencement  of  th» 
voyage."     But,  as  every  man  is  presumed  to  know  bis  duty,  and  to  dischargo  it,  it  is  a  pre^- 
lumption  of  law,  that  every  ship,  whether  chartered  or  insured,  is  seaworthy,  and  the  neg- 
aUve  is  to  be  proved  in  an  action  against  the  owner.    The  decision;  howeverj  in  the  above 
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widuitiag  her,  belooffing  to  theniy  were  damaged.  The  court  held,  on  demurrer  to  ihiis 
hit contnct p]^^^  thalUie  defendants  could  not  insist,  that  the  forthwith  making  the  shipr 
^  '^^•Im  tight,  was  a  condition  precedent  |o  the  recovery  of  freight,  especially  as  they 
■UD'he  k  ^^^  ^^  immediately  repudiated  the  ship,  bnt  taken  her  into  service,  and  em- 
boiii^  to  ployed  her  for  several  months  •  See  6  T.  R.  668;  8  id.  370;  1  H.  Bl.  27S. 
fnlfilic,  ^.  Havelock  v.  Gbddes.  H.  T.  1809«  K.  B.  10  East,  555. 

A  fortiori  This  was  an  action  on  the  same  charter-party  as  alluded  to  in  the  preceding 
a  coTewnt  case.  A  plea  stated,  that  during  the  IS  months  mentioned  in  the  charter-par- 
that  she  |y^  goods  were  shipped  on  board  the  vessel,  and  that  she  was  not  then  tight,  &c. 
fball  be  ^^^^  ^i^^  contrary;  in  consequence  of  which  it  became  necessary  to  unload  Che 
a  MM^fied  S<>^9  ^^^  repair  her,  whereby  the  ship  was  unemployed  for  the  greatest  part, 
pmodt  m  of  the  time,  and  the  defendants  paid  for  the  use  of  her  during  the  rest  of  the 
not  in  tha  tim^«  It  was,  however,  peifectly  consistent  with  the  said  pleas,  that  the  ship 
lattar  mm  might  have  been  thoroughly  repaired  immediately  after  the  execution  of  the 
a  eondition  charter-party,  and  when  the  defendants  took  her  into  their  service,  but  that  she 
'i'^?5 ''l  ^®c<^^  oo^  ^^  repair  from  an  accident  while  in  their  employ,  and  not  by  the 
'^  -'  fault  of  the  plaintifi*.     The  court  were  therefore  of  opinion,  that  the  defendants 

had  no  right  to  deduct  any  thing  out  of  the  freight  In  the  course  of  things,  it 
might  be  expected  that  the  ship  should  want  repairs  iaa  twelvemonth's  voyage, 
and  when  the  defendants  were  making  their  bargain,  they  should  have  stipu- 
lated to  deduct  for  the  time  necessary  to  make  these  repairs-t 

COM,  doas  not  destroy  the  doctrine,  that  the  ship  is  prima  facie  to  be  deemed  seaworthy, 
bat  merely,  that  when  a  ship,  sooa  after  sailing,  is  found  unfit  to  proceed,  the  question 
most  be  decided  by  some  ovidoDce,  or  natural  inference  from  the  circumstances;  Parker  r. 
Potts,  2  Dow.  28.  In  the  House  of  Lords,  it  has  also  been  adjudged,  that  a  Tessel  cannot 
be  deemed  seaworthy  for  a  foreign  voyage  without  knees;  Watt  v.  Morris,  1  Dow.  32; 
and  see  2  Holt  on  Shipping,  82. 

*  Had  the  plaintiff's  neclect,  in  the  above  case,  precluded  the  defendants  from  making 
nse  of  the  vessel,  it  might  have  gone  to  the  whole  consideration,  and  been  insisted  on  as  an 
entire  bar;  bnt  as  the  defendants  had  some  use  of  the  vessel,  it  could  only  be  considered  as 
going  to  a  part  of  the  consideration,  and  therefore  merely  gave  the  defendant  a  remedy  for 
such  damages  as  they  sustained  by  the  plaintiffs  neglect,  for  otherwise  the  n^lect  of  put- 
ting in  a  single  nail,  for  a  single  moment,  might  prevent  the  recovery  of  any  freight.  Be- 
sides by  this  mode  of  proceeding,  the  extent  of  the  service  rendered,  or  of  the  injury  sua- 
taioed,  in  damage  to  the  cargo,  by  the  unseaworthiness  of  the  ship,  is  necessarily  brought 
more  distinctly  to  the  attention  of  the  court  and  jury,  than  when  joined  together  in  the  same 
action,  and  one  is  pleaded  in  diminution  of  the  other.  This,  indeed,  appears  to  be  the  gen- 
eral and  equitable  principle  of  cross  actions,  not  only  as  respects  this  subject,  but  all  others » 
that  unless  the  non-performance,  negligence,  or  misfeazance,  aFIedgod  in  breach  of  the 
oovenant,  go  to  the  whole  root  and  consideration  of  it,  the  covenant  broken,  is  not  to  con- 
sidered as  a  condition  precedent,  bat  as  a  distinct  covenant,  for  the  breach  of  which  the 
party  injured  may  be  compensated  in  damages;  see  6  Taunt.  65 ^  12  East.  881;  4  Campb. 
119. 

;  f  It  seems  advisable  for  the  master,  or  owner  of  the  ship,  only  to  contract  to  keep  the 
ship  tight,  &c.  during  the  voyage,  to  the  best  of  their  endeavours,  as  it  ma^  sometimes  he 
wholly  out  of  their  power  fully  to  attain  that  object.  Without  such  stipulation  they  will  be 
liable  to  an  action  on  their  covenant,  if  there  be  not  a  strict  peribrmaoce  cf  it,  though  they 
may  not  be  at  all  in  faulty  bnt  such  a  stipulation  will  secure  them  from  litigation  in  that 
event.  By  one  of  the  laws  of  Wisby,  it  is  provided,  that  in  case  the  master  be  at  the 
charge  of  repairing  the  ship,  or  of  buying  any  thing  for  the  service  thereof,  he  shall  be  re* 
imbursed,  and  every  part- owner  shall  pay  his  phare;  Leg.  Wis.  66.  And,  by  the  common 
law,  if  nothing  be  said  in  the  charter-party,  or  agreement  of  affreightment,  respecting  the 
repain;  but  there  la  the  usual  btipolation  that  the  ship  shall  be  and  continue  tisht,  &c.,  the 
whole  expenee  must  be  ultimately  borne  by  the  owners  of  the  vessel.  It  is,  mdeed,  sufli^ 
ttienlly  hard  upon  the  freighter,  that  if  repairs  be  wanting,  and  part  of  the  time  for  which 
the  ship  is  freighted  be  spent  in  making  thofn,  he  'u  to  have  no  compensation  or  allowance 
en  that  account,  without  making  him  Contribute  to  the  expenee  of  repairing  the  ship  of  the 
owners. 

Such  covenants  exempt  the  freighter  from  general  averiige  loss  on  the  ship;  and  where 
it  is  agreed,  tliat  the  ship  shall,  at  the  expenee  of  the  owners,  be  kept  strong  and  tight  dur- 
ing the  wliole  of  the  voyage,  and  it  appears  by  the  whole  instrument,  that  it  was  the  inten- 
tion of  the  parties  that  the  defendant  should  not  bear  any  expenee  in  keeping  the  ship  in 
ropair,  but  that  every  thing  necessary  to  enable  the  ship  to  perform  her  voyace  should  be 
provided  for  by  her  owners,  expences  iacurred,  as  necessary  in  order  to  pat  the  ship  in  a 
condition  to  complete  the  voyage^  must  be  borne  by  the  owner,  who  undertool^  to  mnke  the 
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2.  Sstoihe  due  appointment  of  the  ship. 
(1  a)  A  to  her  furniture. 

It  is,  of  course,  the  duty,  and  g^enerally  composes  one  of  the  covenants  on  There  ie 
the  part  of  the  charterer,  not  only  to  provide  a  vessel  tight  and  staunch,  but  to  •^•**  wnally 
famish  her  with  all  tackle  and  apparel  necessary  for  the  intended  voyage;  for  fL??^?""' 
if  the  freighter  suffer  loss  or  damage  by  reason  of  any  insufficiency  of  these  ghJp»gftin,i 
particulars  at  the  outset  of  the  voyage,  he  will  be  entitled  to  a  recompence;    It  tare  shallbe 
has  been  observed,  that  an  insufficiency  in  the  furniture  of  the  ship  cannot  easily  complete; 
be  unknown  to  the  master  or  owners;  but  in  the  body  there  may  be  latent  de-   [  316  ] 
fects  unknown  to  both      However,  defects  of  this  sort  cannot  exist,  unless  oc« 
casioned  by  the  age  or  particular  employment  of  the  ship,  or  some  accidental 
disaster  that  may  have  happened  to  it,  which  ought  to  be,  and  is,  probably, 
known  to  the  owner  as  well  as  the  master,  and  should  lead  to  an  examination 
of  her  interior  as  well  as  her  exterior  parts^     In  the  case  of  a  general  ship,  it 
is  the  duty  of  the  master  to  provide  ropes,  &c.  proper  for  the  reception  of  the    ' 
goods  into  the  ship;   and  she  must  also  be  furnished  with  proper  dunnage,  or 
pieces  of  wood  placed  against  the  sides  or  bottom  of  the  hold,  to  preserve  the 
cargo  from  the  effects  of  leakage,  according  to  its  nature  and  quality.     These 
things  are  frequently  contracted  for  by  an  express  clause  in  charter  parties, 
and  may,  perhaps,  be  considered  as  part  of  the  necessary  furniture  of  a  charter-* 
ed  ship,  without  any  express  stipulation.*     See  Emerigon.  torn.    1 .  p.  373. 
314.  315',  Roccus.  not.  19.  57.  69;  Ordinance  of  Rotterdam,  2;  Magens.  p. 
101,  art  124;  MoUoy.  b.  2.  ch.  2.  sec.  10;  Wellwood's  Sea  Laws,  tit.  7.  p. 
22;  Pothier's  Traite  de  Charte-partie,  num.  30;   and  Pothier's  Traite  de 
Louge^art  2.  ch.  1 .  sec.  4.  par.  2. 

2.  WinnERBURN  v.  Bell.  M.  T.  1807-  K.  B.  1  Campb.  N.  P.  C.  1.       ^"1  fi  "'^ 

The  defence  to  this  action,  which  was  brought  on  a  poHcv  of  insurance  ? *  ^*^^-!*"* 
on  board  a  vessel,  was,  that   she  was  not  properly  equipped  with  saUs.-  -  ticuUr  rela 
It  appeared,  that  her  sails  to  be  used  in  stormy  weather  were  in  good  condi-  ting  there 
tion,  but  that  her  main-top-gallant  sail  Und  studding  sail,  which  are  useful  in  to,  «e  for  in 
light  breezes,  were  extremely  rotten,  and  almost  quite  unserviceable;    the'^''^®^^'^ 
want  of  which,  it  was  urged,  might  have  occasioned  the  loss  of  the  vessel,  ^  {£»  owner 
according  to  the  terms  of  the  policy,  she  sailed  with  convoy,  but  afterwards  qq^  ,^ 
parted  from  the  fleet,  and  was  never  more  heard  of  wer  in  da 

Per  Lord  EUenborough.  It  was  a  condition  precedent  to  the  policy  attach-  mages; 

lepain,  and  cannot  be  throivn  apon  the  merchant,  ae  in  a  case  of  general  average;  8  T.  R. 
509.     In  the  case  cited,  it  was  agreed  between  the  parties,  that  in  the  event  of  any  of  the    ^ 
goods  being  thrown  overboard  for  the  preservation  of  the  ship  or  cargo,  the  defendant  should 
contribnte  his  proportion  of  a  general  average  in  i'espoet  of  sach  goods;  which,  of  itself, 
afibrded  a  strong  argnment  that  he  was  not  to  be  liable  to  general  average  in  other  cases. 

*  With  respect  to  general  ships,  the  laws  of  Oleron  and  Wisby  have  the  following  pro- 
visions as  the  necessity  of  famishing  the  vessel  with  good  cordage,  &c«  that  when  the  mas- 
ter freights  a  ship  he  onght  to  show  his  merchants  the  cordage  that  belongs  to  her,  and  if 
they  see  any  thing  amiss  or  wanting  he  must  rectify  it;  and  if  for  want  of  good  cordace  a- 
ny  pipe,  hogshead,  ftc.  should  be  spoiled  or  lost,  the  master  and  mariners  shall  make  it 
ffood  to  the  merchants;  likewise  if  the  ropes  or  slings  break,  the  master  not  having  showed 
tiiem  to  the  merchants,  he  shall  make  satisfaction  for  the  damage;  but  if  the  merchants  say 
that  the  cordage  is  good  and  sufficient,  and  are  satisfied  therewith,  and  afterwards  it  hap« 
pens  that  they  break,  in  that  case  each  of  them  shall  share  the  damage,  viz.  the  merchant 
to  whom  the  goods  belong,  and  the  master  of  the  ship  with  his  mariners;  Leg.  Ol.  10; 
Leg.  Wis.  22.  49*  Bat,  however  the  case  may  be  with  a  ceneral  ship,  it  is  clearly  tane- 
eessary  for  the  master  of  a  chartered  one  to  censalt  the  freignter  as  to  the  sufficiency  of  the 
cordage;  each  party  is  hound  to  look  to  the  performance  of  his  part  of  the  express  contract 
contamed  in  the  charter-party;  nor  can  any  thing  which  passes  between  them  verballpr  dis* 
charge  either  from  his  obligation,  unless  it  be  in  the  nature  of  a  release  from  it,  and  mten** 
ded  as  such. 

It  may  be  here  observed,  that  if  the  owner  of  a  chartered  vessel  carry  the  flag  of  other 
countries,  and  not  his  own,  he  must  answer  for  any  evil  consequences  arisinir  therefrom,  for 
it  has  been  well  observed,  that  as  goods  should  be  marked  that  they  may  be  delivered  to 
dw  owner,  so  ships  should  bear  their  proper  flag,  that  they  may  be  discerned  one  from  an- 
other; see  Mai.  99. 

t  Or  ground  tackling,  so  as  to  be  incapacitated  to  encounter  the  ordinary  perile  of  th# 
sea;  Wilkie  v.  Geddes,  8  Dow.  67. 
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[3171  w*g>  »ot  o^^y  ^^^t  t*^®  s^'P  ^s  *'8**^»  staunch,  and  strong,  properly  eqliipped  witii 
sails  and  other  sheets  and  manned  with  a  sutficient  crew  to  navigate  her  on 
Hie  voyage  insored,  bat  that  she  should  be  supplied  with  such  sails  as  were  es- 
sential to  her  safety  from  the  perils  of  the  sea,  and  which  might  enable  her,  if 
not  intercepted,  from,  at  some  period  or  another,  completing  her  voyage.  A 
person  who  nnderwrites  a  policy  upon  her  has  a  right  to  expect  that  she  shall 
be  so  equipped  with  sails  that  she  may  be  able  to  keep  up  with  the  convoy,  and 
get  to  her  port  of  destination  with  reasonable  expedition.  She  must  be  ren- 
dered as  secure  as  possible  from  capture  hy  the  enemy,  as  well  as  from  thtt 
danger  of  the  winds  and  waves.  The  defendant  is,  therefore*,  under  the  cir^ 
cumstances  of  this  case,  entitled  to  a  verdict. 

(16)  ^  to  the  creto  and  captain. 
And  abo  1-  ^^^  ^-  HoLLiNGswoRTH.  H.  T.  1797.  K.  B.  7  T.  R-  160. 

that  her  In  this  case,  which  was  an  action  against  an  underwriter  on  a  ship  and  car- 

crew  be  saf  go,  and  in  which  it  appeared  that  the  vessel  had  been  lost  when  there  was  no 
ficient  to  pilot  on  board,  at  the  period  when  there  ought  to  have  been  such.  Lord  Ken- 
k^^'k^^  yon  made  use  of  the  following  observations :  the  principle  on  which  this 
10  number*  ^**®  must  be  determined  seems  to  be  admitted  on  all  hands;  viz.  that  the 
and  a«  to  assured  cannot  recover  on  a  policy  of  assurance,  unless  the  ship  be  equipped 
akill^wbich  with  every  thing  necessary  to  her  navigation  during  the  voyage.  The  ship 
is,  however  herself  must  have  a  sufficient  crew,  and  a  captain  and  pilot  of  competent  skilL 
a  doty  im  {  ^q  qq^  f^e]  that  I  am  bound,  in  this  case,  to  decide,  whether  or  not  it  be  ne- 
^  ^^  moil  ccssary  that  there  should  be  on  board  the  vessel  a  pilot  qualified  according  to 
law,  aoder^b®  act  ofparliamet  referred  to.  This  case  may  be  disposed  of  without  decid- 
the  general  iiig  that  question,  as  there  was,  in  fact,  no  pilot  on  board  the  vessel  when  the 
terms  oflhe  accident  happened;  in  which  view  of  the  case  there  must  be  judgment  of  non- 
sufficiency  g„it      g^^  Sel.  N.  P.  937.  n. 

of  the  ahip.  2.  Beatson  v.  Schank.  H.  T.  1803.  K.  B.  4  East.  233. 

The  D  rt'es     ^^  appears  in  this  case,  that  a  charter-party  (which  was  for  the  hire  of  a  ship 
may  «i  '    ^^  ^^^  transport  service  for  twelve  months^,  stipulated  that  the  vessel  was  to 
large  their  be  manned  in  the  proportion  of  five  men  and  a  boy  to  a  100  tons,  and  that  the 
covenants    whole  number  of  men  should  be  constantly  on  board,  and  a  regular  book  kepi 
in  ^l^i?^^    of  their  entries  and  discharges,  &c.      A  certain  sum  was  payable  for  freight 
P^^    h    ^  ^^^  ^^  months,  provided  she  should  not  be  lost  or  captured  within  the  time. 
expres»«bli  ^"^  ^^  defendant'?  plea  to  part  of  the  money  claimed  for  freight,  stated  a 
gations,and  clause  in  the  charter-party,  that  provided,  that  upon  its  being  made  to  appeal; 
m  such  ca  that  the  ship  was  unable  to  execute  or  proceed  on  the  service,  the  commission- 
■es,  the  law  ers  should  be  at  liberty  to  make  such  abatement  out  of  the  freight  as  they 
^^^^'^^'^^  should  adjudge  reasonable.     The  plea  then  stated,  that  by  such  inabilitj  the 
strictly'as    ^^^P  ^^  detained  so  many  days  at  Quebec,  which  appearing  to  the  commis- 
its  terms,     sioners,  they  made  an  abatement  of  so  much.     The  question  was^  whether  a 
I  318  ]  deficiency  of  the  crew  in  consequence  of  sickness,  death,  and  desertion  aris- 
ing from  fear  of  a  distemper,  was  an  inability  of  the  ship,  so  as  to  give  juris- 
diction to  the  commissioners  to  make  an  abatement?     It  was  sgreed,  that  the 
skip^s  inahility  to  execute  or  proceed  on  th^  service  could  not  mean  inabilitj  in  the 
abstract,  from  whatever  cause  it  might  arise,  but  must,  in  reason,  be  confined 
to  an  intrinsic  inability  of  the  ship  itself  to  perform  the  stipulated  voyage  and 
service,  as,  from  not  being  seaworthy,  want  of  necessary  apparel,  and  the  like; 
that  nothing  of  the  kind  existed  in  this  case  before  the  court,  bvt  that  it  was 
merely  fbund,  that  during  the  voyage  sickness  had  taken  place  on  board,  with- 
out any  default  of  the  master,  and  made  such  ravages  among  the  crew,  that 
the  farther  prosecution  of  the  service,  for  a  certain  time,  had  become  physical- 
ly impossible,  for  want  of  a  sufficient  number  of  sailors  to  navigate  her.  But  the 
court  said :  the  terms  used  in  the  clause  under  discussion  are  certainly  large 
enough  to  include  cases  which  might,  or  might  not,  happen  from  defauh.  The 
inability  of  a  vessel  may  happen  from  various  causes;  from  wilful  misconduct 
or  neglect,  from  necessity,  or  mixed  causes.     In  all  these  cases  the  conomis- 
sioners  were  to  form  their  judgment,  and  might  mulct  or  make  abatement,  as 
they  should  think  fit  or  reasonable  under  the  circumstances,  they  being  cons^ti- 
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toted  arbitrators  or  judges  as  between  the  ship-owner  and  the  public.     Upon 
looking  accurately  into  the  charter-party,  this  is  not  the  only  instance  to  be 
found  where  the  plaintiff,  by  the  very  terms  of  his  a  greemcnt,  was  Uable  to 
sofier  firom  the  act  of  Grod,  for  he  expressly  covenants,  that  the  whole  number 
of  the  crew  shall  be  constantly  on  board.     He  took  upon  himself,  therefore,  to 
keep  «p  a  certain  number  of  men  at  all  events,  and  was  therefore  bound  to  pro- 
vide against  the  contingency  of  any  of  them  dying;  as,  by  taking  an  extra 
number  of  bands  on  board.     It  was  no  improbable  event,  that  disease  might 
take  off  some  in  the  course  of  a  long  voyage;  but  if  the  owner  will  enter  into 
sach  a  covenant,  he  must  provide  accordingly      The  desertion  of  the  men 
might,  or  might  not,  be  the  cause  of  the  ship's  inability  to  proceed  on  the  ser- 
vice, and  it  might,  or  might  not.  happen  by  default  of  the  master;  of  that  the 
conomissioners  were  to  judge.     The  fact,  however,  of  the  ship's  inability  to 
proceed  is  expressly  stated,  which  is  one  of  the  causes  for  which,  by  the  terms 
of  the  proviso,  the  commissioners  were  to  bo  at  liberty  to  mulct  or  make  abate- 
Bient  in  the  freight.     We  must,  therefore,  as  we  think,  «ay,  that  the  want  of  And  it  haa 
hands  to  navigate  the  ship  was  an  inability  of  the  ship  to  execute  or  proceed  ^®®"  ^^^^ 
€0  the  service;  and  that,  consequently,  the  commissioners  had  jurisdiction  to^°'  thatths 
make  the  abatement  which  they  did. — Judgment  fortthe  defendant.     See  !!?|^f!!  ^r*^ 
Doug.  271.  TOchacoT* 

3.  Wynne  v.  Fellows.  M.  T.  1 691,  K.  fi.  1  Show.  334.  nam  may 

It  appeared  in  this  case,  that  the  master  of  a  vessel  had  covenanted  that  she  ^  pleaded 
should  be  weH  furnished  with  men,  and  that  the  freighter  had  covenanted  that  f^.^^"^^. 
flhe  should  return  within  a  given  time.     This  was  an  action  on  the  latter  c<>- b^^^to  m"^ 
▼enant,  for  not  returning  in  time.     The  defendant  pleaded,  that  the  ship  was,  action  on 
at  her  departure,   manned    with  the  master,  seven  men,  and  -a  boy,  and  his  cove 
that  she  then  sailed  on  her  voyage  to  Jamaica,  when  six  of  the  seamen  Ic^  the^oeAt.nbat 
ahip^  and  that  the  master  did  not  provide  others  in  their  room,  whereby  she  was  ^^  ^T"^' 
detained  so  long  at  Jamaica,  that  she  could  not  get  back  within  the  appointed  iQ^^^^hki 
time.*     The  court  held  this  a  good  plea,  as  the  non-performance  of  the  plain-  ^  gpecified 
tiff's  covenant,  in  such  case,  disabled  the  defendant  form  performing  this  co^^^eriod. 
venant.  r^'ISlS') 

4.  Tate  v  Levi.  M.  T.  1811.  K.  B.  I4.  East.  481.  Aetowhat 

The  court  held  in  this  suit,  which  was  an  insurance  case,  that  there  was  a  ".  ^^  ^ 
fiulare  of  the  implied  warranty,  that  a  captain  and  crew,  of  competent  skill  ^'tT^  *". 
and  knowledge  for  a  voyage,  should  be  provided,  the  captain  being  so  ignor-^j^i'^Q^ 
ant  as  not  to  know  Tarragona  from  Barcelona;  the  warranty  in  thepolicy  be-iEnowledgo, 
ing,  that  the  vessel  should  not  go  higher  up  the  Mediterranean  than  Tarragona,  it  -may  be 
itbaB  been  decided,  that  the  captain  waunot  powenaed  of  the  necessary  knowledge,  when  stated  that 
be  was  so  grossly  ignorant  aa  not  to  know  Tarragona  from  Barcelona. 

(1  c)  nSs  ton  pilot  being  provided.  It  would  ' 

It  is  part  of  the  duty  of  the  charterer  of  a  vessell  to  take  care  that  a  pilot  be  "eem  that 
taken  on  board,  in  case  of  sailing  down  rivers,  out  of  harbours,  or  through  roads  ^^®  ^'T?*' 
&c.  when  either  by  usage,  or  by  the  laws  of  the  country,  a  pilot  is  r©<l"irod  ;t  J^^^^^g^j 

*  The  covenant  that  a  ship  shall  be  well  famished  with  men,  therefore,  means  not  mere-  is,  under 
It  that  a  sufficient  namber  shall  be  taken  on  board,  bat  that  sach   nomber  shall  be  provi-  the  cove 
ded.  and  kept  on  board  her,  daring  the  whole  voyage.     By  the  laws  of  Oleron  and  Wisliy,  aanta  gene 
if  a  master  torn  a  mariner  oat  of  a  ship,  upon  any  difference  or  disagreement  between  them,  rally-enter 
notwithstanding  an  oflfor  to  make  satisfaction,  and  take  not  another  mariner  into  the  ship  ed  mto  by 
in  his  stead  as  able  as  the  first,  and  the  ship  and  lading  happen  to  be,  throagh  any  miafor-  him,  boand 
tone,  damnified,  the  master  shall  make  good  the  loss  or  damage,  if  it  happen  for  want  of  to  have  a 
the  assistance  of  the  mariner  turned  out  of  the  ship;  Leg.  Ol.  18  Leg.     This  applies  to  a  pilot  on 
general  ship;  but  in  case  of  one  chartered,  with  the  usaal  claoses,  the  master  is  liable  to  board, 
an  action  upon  this  covenant,  if  he  either  omit  to  take  a  sufficient  namber  of  able  seamen  when  neces 
on  board,  or  improperly  cause  them  to  leave  the  ship  before  the  voyage  is  finished,  or  do  sary  by  the 
not  provide  others  in  their  room,  in  case  of  misconduct  or  desertion;  see  Lawes  on  Charter-  usage  of 
parties,  p.  81. 

t  But  it  has  been  already  seen,  ante^  p.  145,  that  no  owner  or  master  of  any  ship  or 
vessel  is  answerable  for  any  loss  or  damage  by  reason  of  no  pilot  being  on  board,  unless  it 
b proved,  that  the  want  of  a  pilot  arose  from  any  refusal  to  take  a  pilot  on  board,  or  from 
the  Degliaeaee  of  the  master  in  not  heaving-to  for  the  purpose  of  taking  on  board  any  pilot 
who  •bofi  be  ready,  and  offer  to  take  cfaa^e  of  the  ship. 
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m  see  7  T.  R  160;  Ordinance  of  W'vhnyy  art.  59.  €0;  Ordinance  of  Ant- 
tfae  bwB  ef  ^^rp^  o  Magens,  p.  16.  art.  9;  Wellwood's  Sea  Laws,  p  23-36;  Ordin- 
**^  ^''^^^  ance  of  Rotterdam,  i  Magens,  p.  103.  art.  139. 

'Idi^-htopfori^wmngiheship,* 
care^t  I.  It  is  of  equal  importance  that  the  ship  should  be  properly  victnaUed,  aa 
the  sh^  be  that  she  afaould  be  sutnciently  manned;  therefor,  if  there  be  no  sufficient  snp- 
[  3!20  ]  htj  of  fresh  waier,  or  ether  necessary  proyisioos.  in  proportion  to  the  voyage, 
fispsilj  tfie  ship  is  in  effi?ct  not  sea-worthy,  or,  in  other  words,  not  capable  of  perform* 
k  ii^  the  voyage  ibr  which  she  is  chartered;  and  the  owner  or  master  is  liable 
to  an  action  ibr  a  breach  of  his  contract.  The  laws  of  Oleron  and  Wisby 
.  proride,  thai  in  voyages  wherein  wine  may  be  had,  the  roaster  is  obliged  to 
^gim  it  to  the  seamen,  and  that  they  shall  have  but  one  set  meal  a  day  allowed; 
bnt  where  they  drink  nothing  but  water,  they  shall  have  two  meals  a  day; 
L^.  WL  29;  Ijtg.  Ol.  17.  And  it  is  declared  by  those  laws  that  British 
saaiineis  are  entitled  to  but  one  rreal  a  day,  as  they  have  liquor;  but  those  of 
2?  ^  Nomandy  have^only  water  at  the  ship's  allowance ;  lisg.OI.  1 7:  However,  these 
Jl^^^i^  rafes  wiD  not  afiect  a  contract  by  charter-party,  whidb  is  to  be  performed  ac« 
in  asch  '  T^"*t"g  to  the  nsafrc  on  similar  voyages.  Where  the  language  of  the  char* 
caai,  if  pay  ter-paity  is  express  and  specific,  no  doubt  can  arise  but  that  it  must  be  per* 
a—t  ftr  lulled  accordingly:  and  where  the  contract  is  general  or  obscure,  it  will  re- 
•'■*'^'J!"  ceive  a  IBieral  interpretation  agreeable  to  the  usage  amongst  merchants;  see 
21  nLk!^*  I-n^TW  «t  Charter-pnities,  p.  3 J. 

S.  MoFFATT  V.  THB.  East  boiA  Coxvi!CT.  H.  T.  1809.  K.  B.  10.  East.  468 
By  a  charter-party  between  the  plaintiST  and  defendant,  the  defendants  a- 
the  greed  to  aOow  2001.  per  month  (or  provisioBS,  while  the  ship  remained  in  India 
"^  or  China,  to  be  computed  from  her  deliTery  of  the  company's  dispatches  (if 
^jJ^TV  any)  at  the  slopes  ^*  first  consigned  port,  nntill  she  be  dispatched  from  her  last 
hwlHtport  P^  in  India  or  China,  to  return  to  Europe ."  The  questicm  which  now  arose 
•a  hsrn  was,  whether  the  time  which  elapsed  after  her  departure  from  Canton,  (which 
was  her  last  consigned  port  according  to  her  sailing  directions)  on  her  return 
to  Europe,  from  which  course  she  was  drnren  by  stress  of  weather,  and  forced 
T'^jy^'^to  pot  into  Bomday  for  repairs,  before  she  was  again  dispatched  for  Europe, 
jyjjj  '"**•  could  be  included  within  the  term  "  her  last  port  •"  Per  Cnr.  The  payment 
„,,,„  ^f  of  the  SCOI.  per  month,  is  limited  to  arise  at  the  time  when  the  ship  shall  be 
hvveyags  dispntched  from  her  last  port  to  Europe;  and  Canton,  which  was  her  last  con- 
m  diroeiad  signed  port,  was  properly  her  last  port  for  the  purpose  of  being  despatched  to 
by  ths  ehsr  p^nfQ  i^  Eorope  within  the  meaning  of  the  contract. 

tw-paity.  3  MoFPAT  v.  thb  East  Ixdia  CoMTA-rr.  H.  T.  1809.  K.  B.  10  East.  468 
And  it  msv  ^  appeared  that  there  was  a  contract  in  a  charter-party,  executed  between 
be  hsra  Bo^®  plaintiff' and  the  East  India  Company,  by  which  me  latter  covenanted  to 
tiesd  that  |Miy  ]4i.  to  the  ship-owner  in  England,  for  each  passenger  ordered  on  board 
the  sAoaat  the  ship  in  India  by  the  company's  agents  The  ship  had  been  lost  before 
Sl^^kf  ^^^  arrival  in  the  Thames,  which  it  was  c<Mitended  did  away  with  the  liability 
SmTi^  of  the  East  India  Company,  as  the  subsequent  arrival  of  the  ship  in  England 
Compaaj'e  ^**  clearly  a  condition  precedent  to  the  payment  of  the  money;  and  that  be- 
ckarter  par  "i^^y  it  was  expressly  stipulated,  that  if  the  ship  did  not  arrive  in  safety  in  the 
fiea,  ia  fe  river  thames,  &c'  the  company  should  not  be  liable  to  pay  any  of  the  sums  spe- 
[  991  3   cified  for  freight  or  demurrage,  nor  be  subject  to  any  demands  of  the  owners 

speet  of  er  or  masters  on  account  of  any  oiker  emphymeni;  and  that  such  a  decision  of  the 
«7  -------- 


Wmd  ^^^^  would  only  coincide  with  their  uniform  opinion  on  questions  relating  to 
on  board  ia  ^^^^^9  ^^  which  the  covenant  under  discussion  appertained.  Per  Cur,  The 
ladia  by  l^'-  is  to  be  paid  in  England,  for  each  passenger  ordered  on  6oard  the  ship, 
the  conpa  not  for  each  passenger  who  should  be  brought  to  England;  and  it  was  meant 
?7'>  afjOBtato  be  a  compensation  for  providing  diet,  and  accommodation  for  the  passen- 
Jj^PJJ^**'  gers,  which  expence  would  at  all  events,  be  incurred,  whether  the  sqip  arrived 

ftanding  *  No  oni^enal  or  preeiae  usage  need  be  shown  as  to  the  qaantit j  or  qnalitj  of  the  stores 

the  losa  of  famished  to  sach  Tosoels,  or  the  like;    bat  it  woald  be  saffieient  to  show  what  was  the 
the  ship  be  prevalent  osage  amongst'  roercbanU  in  this  respect,  and  that  the  ship  was  fitted  aooording 


CHARTER-PARTY.— d««  to  CavenutUB  by  MasUi^  and  Oiziiti'S.  ^2i 

or  were  lost.     And  we  do  not  think  this  demand  is  at  all  affected  by  the  stipu-  fore  her  ar 
lation  referred  in  the  charter-party,  that  if  the  ship'  do  not  arrive  in  safety  in  the  "^^d  in  the 
Thames,  &c.  the  company  shall  not  be  liable  for  the  freight  and  demurrage  '^*>"®9- 
agreed  on,  or  for  any  demands  on  account  of  the  ship's  earnings  in  freight 
voyages  for  the  company,  or  on  account  of  am/  oiher  emphymeni;  for,  constm- 
ing  the  latter  words  according  to  the  context,  it  means  the  employment  of  the 
ship  in  any  other  voyage  or  adventure;  and  we  know  that  the  company  reseve 
to  diemselves  the  power  of.  employing  their  chartered  ships  on  other  accounts 
than  in  ordinary  voyages,  as  in  warfare. 

{I  e)  as  to  papers  necessary  for  the  skip. 
Levy  v.  Costerton.  H.  T.  1816,  N.  P.  1  Stark.  212;  S-  C.  4  Campb.  389;  „,, 

S.  C.  Holt.  N.  P.  C.  167.  ^  ^  ^  eveT 

Covenant  for  not  providing  a  bill  of  health,  whereby  the  vessel  was  prevent-  thin^  need 
ed  from  entering  the  port  to  which  she  was  bound,  and  considerable  delay  was  fal  for  the 
incurred.    The  charter-party,  after  the  usual  covenant  for  the  vessel's  tight- ^oj^ge," 
ness,  &€.  contained  one  that  she  should  be  furnished  with  ^^every  thine  need-  fon^jn^ 
ful  and  necessary t  for  such  ship,  and  for  the  voyage  therein  mentioned."     It  '^  <^'»rter 
appeared  that  at  Sardine,  whether  the  ship  was  destined,  an  invariable  and  ac-  clnde'a  6tll 
knowledged  practice  obtained  to  require  from  vessels  of  all  countries  a  bill  of  of  health,* 
health,  previous  to  their  admission  into  the  ports  of  that  island;  and  that  for  ifneceisary 
want  of  such  a  document,  the  ship  was  compelled  to  perform  quarantine,  and  to  aeoom 
was  thereby  delayed  in  her  voyage.     GibbSy  C.  J.  held,  that  in  the  spirit  of  Jhi'^'a  ad 
the  covenant,  the  defendant  agreed  to  provide  whatever  might  be  essential  to  m^jon  i^ 
the  regular  completion  of  the  voyage,  and  as  the  defendant  was  aware  that  the  to  port, 
bill  of  health  would  be  indispensable  to  that  end,  the  covenant  had  not  been  [  3^  1 
performed. — Verdict  for  plaintiff. 

2d.    Jls  to  covenants  and  subsequent  duties  apperlaimng  to  toading  the  ship.* 

1 .     .^  fo  proceeding  to  the  loadtng  poi*t. 
{ 1  a)  ^  general* 

1.    When  all  things  are  prepared  as  stated  in  the  proceeding  part  of  this 
subject,  the  next  duty  of  the  owner  and  master  respecsts  the  loading  the  ship.  The  veewl 
that  is,  the  receiving  and  stowing  the  goods  in  a  due  and  seanian-like  manner.  ^J^*  ^^^ 
When  the  ship  is  not  in  a  situation  to  receive  on  board  a  cargo  at  the  time  she  ^^  ^  ^rf 
is  cleared,  biit  is  to  proceed  to  some  other  port  or  place  for  that  purpose,  this  yenant,  re 
is  generally  specified,  and  the  master  must  forth wiUi  obtain  the  necessary  clear-  pair  to'  ber 
ances,  or  permission  to  sail,  from  the  officer  of  the  customs,  or  others  appointed  loading 
for  the  discharge  of  vessels,  and  pay  (Guidon,  ch.  5.  art,  23;  MoUoy.  book  %  poi^t; 
ch.  2.  sect.  9.)  the  necessary  port  and  other  charges  for  that  purpose,  unless 
it  is  otherwise  provided  by  the  charter-party. 

This,  observes  Mr.  Lawes,  in  his  Treatise  on  Charter-parties,  which  is 
certainly  the  master's  duty  in  the  case  of  a  general  ship  where  there  is  no 
charter-party,  seems  to  be  implied  in  the  covenant  to  sail  according  to  the 
provisions  of  the  charter-party,  where  there  is  one,  for  that  must  mean  a  lawful 
flailing,  and  obliges  the  party  to  do  every  thing  in  his  power  to  accomplish  it. 
2.     Shubbick  v.  Salmond.  H.  T.  1765.  K.  B.  3.  Burr.  1637. 

*  It  may  be  here  ae  a  geoeral  role  observed,  that  the  master  most  take  oit  board  no  false 
or  coloured  papers,  that  may  subject  the  ship  to  oaptore  or  detention;  Gnidon.  ch.  5.  art. 
aS;  HoUoy.  book  2.  ch.  2.  sec.  9;  and,  as  a  ceneral  role,  he  most  procare  and  keep  on 
hoard  all  the  papefe  and  docoments  reqaired  for  the  manifestation  and  protection  oi  the 
ship  and  cargo,  by  the  laws  of  the  coantries  from  and  to  which  the  ship  is  bonnd,  and  by 
the  law  of  nations  in  general,  and  treaties  between  particolar  states.  The  mle  of  the 
French  Ordinance  on  this  subject  is,  that  the  master  most  have  on  board  the  charter-party, 
and  other  documents  relating  to  the  proof  of  hie  lading;  (Liv.  8.  tit.  1.  Charter-parties,  art. 
10.  and  Valin  thereon;  see  also  Pothier's  ChaKer-parties;  nam.  81. )  Vaiin,  in  hia Com- 
mentary on  the  Ordinance,  says,  that  this  article  relates  chiefly  to  a  time  of  war;  and  that 
if  a  ship  shonld  be  condemned  as  good  prize,  on  acconnt  of  the  master's  failure  in  this  res- 
pect he  most  answer  for  the  event. 

t  As  to  what  outfit  may  be  necessary  for  the  voyage,  it^nay  be  stated,  that  what  is  usual 
nuet  be  preenmed  to  be  necessary;  at  all  events,  proof  that  the  ship  was  fitted  as  vessels 
in  the  merchant's  service  for  such  a  voyage  usually  are,  would  be  evidence  that  it  had  been 
provided  with  all  that  was  necessary  for  the  voyage  in  question;  see  4  East.  154. 
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Tteflf^  Mt  This  was  an  action  of  covenant  upon  a  charter-party  of  afireightment  bj  the 
•fea,  it  hat  metehant  hiring  the  ship  against  the  master,  lor  not  going  to  the  loading  port. 
h^^Jiy  Hie  deed  contained  a  proviso,  that  if  the  ship  shonld  not  arrive  at  the  port  by 
?  a  caiao.  *  ceriam  daj,  it  should  be  at  the  fdaiotiff 's  option  on  the  ship's  arrival  there^ 
r  9^1  either  to  load  the  ship  on  the  terms  of  the  chajter-party  or  not,  or  at  the  then 
^  current  freight,  or  to  refiise  the  ship  entirely.  It  did  not  appear  that  the  defend- 

ant covenaiSed  to  arrive  at  the  port  in  question  by  any  given  day,  bat  to  pro« 
oeed  as  aoon  as  wind  and  weather  would  permit.  The  declaration  ^assigned 
two  breaches;  firsts  that  the  ship  did  not  sail  and  proceed  to  the  port  at  aU;  and 
secondly,  that  it  did  not  arrive  there  on  the  day,  or  at  any  time  afterwards; 
but  on  the  contrary,  the  defendant  wilfully  absented  himself  therefrom.  The 
defendant  pleaded  that  he  sailed  with  all  convenient  speed,  and  proceeded  to 
another  port,  but  by  reason  of  contrary  winds  and  bad  weather,  he  was  pre- 
Tented  from  proceeding  to  or  arriving  at  the  port  in  question  by  the  appointed 
day,  which  pleas  were  held  bad  on  general  demurrer.  Lord  MansfUld^  in 
giving  judgment,  observed,  that  the  defendant  bad  covenanted  absolutely  to 
go  to  the  port  in  question,  and  the  proviso,  in  order  to  quicken  the  ship's  arri- 
val there,  stipulated,  that  if  the  ship  arrived  by  the  appointed  day,  she  should 
be  certain  of  a  freight,  and  if  not,  that  she  should  yet  have  the  chance  of  one; 
tiie  defendant,  therefore,  became  an  insurer  of  the  risk  of  his  getting  there  be- 
fate  that  day.  JMr.  Justice  fVtlimoi  said,  that  if  the  defeadant  had  not  express- 
ly covenanted  to  go  to  this  port,  and  had  k>een  unavoidably  prevented,  without 
any  defoult  in  himself,  it  might  have  been  a  different  case;  >,but  the^efendant 
having  bound  himself  by  an  express  covenant  to  go  to  that  port,  tne  proviso 
wonld  not  excuse  him  for  not  going  there  at  aU,  because  he  could  not  get 
there  so  soon  as  that  day. 

(Ih)  JoBio  aiiering  meh  port  when  once  fixed. 
White  v.  Pauin.  T.  T.  1810.  K.  B.  12  East.  578. 
Which  poit     The  parties  to  this  action  had  entered  into  an  agreement,  by  charter-party, 
may,  be,  that  the  ship  should  take  in  her  lading  in  some  port  in  the  British  channel;  but 
hawever,  al  they  afterwards  entered  into  a  parol  engagement  that  the  ship  (which  was  at 
^•j^  by  pa  |||3|  ^jme  lying  in  tij^  Thames)  should  immediately  commence  her  lading,  and 
dbd  ndo     '^^^^  P^7  ^^  ^  ^^®  ship-owner  from  the  day  of  such  commencement.     The 
not  eoBtra   Court  held,  under  these  circumstances,  that  such  parol  agreement  was  bind- 
diet  the  co  ing,  inasmuch  as  it  did  not  contradict,  nor  was  inconsistent  with,  the  charter- 
Tenant  in   party.     Lord  Ellenbarough  observed,  that  though  parties  could  not  dispense 
tteeh  irter  |)y  mnl  with  the  performance  of  any  of  their  covenants  in  a  deed,  there  could 
r**^'         still  be  no  objection  to  an  earlier  inception  of  the  service  in  this  case,  than 
that  which  was  covenanted  for  under  the  deed;  and  said,  that  the  parol  agree- 
ment merely  borrowed  some  of  the  terms  of  the  charter-party  by  reference  to 
a,  but  did  not  contradict  or  dispense  with  it. 

2.  Jh  to  locbding  the  vessel. 
{ 1  a)  Creneral  rtde. 
The  mat         "^^  usual  stipulation  of  charter-parties  under  this  head  is,  that  the  master 
ter  most      ^^  owner  shall  with  all  convenient  speed  receive  on  board,  load,  and  store,  in 
then,  aaain  a  regular  and  proper  manner,  all  such  goods  and  merchandize  as  shall  or  may 
aUv  ftipala  be  sent  by  the  said  freighters  '^alongside  the  said  ship  or  vessel  in  the  said  port 

~»  ".       of ,  not  exceeding  what  the  said  ship  or  vessel  can  conveniently  and 

Mo^  on  ^^^^y  c*"7  ^^^^  ^^i  besides  her  provisions,  tackle,  apparel,  and  appurtenan- 
Kard,  with  ^^*f  ^^^  master's  cabin  and  the  usual  necessary  room  for  the  ship's  crew  ex- 
.  all  eoDveni  cepted."  The  duty  and  mode  of  loading  by  ship-owners  and  masters  bear  an 
eat  ipeed,  exact  analogy  to  the  similar  duty  of  land  carriers,  and  the  responsibility  of 
*<J»  these  parties,  it  has  been  seen,  is,  in  this  respect,  governed  by  the  same  prin- 

*  As  a  general  rale,  it  may  be  stated,  that  the  daties  arising  cat  of  the  covenants  on  the 
part  of  the  master  of  a  Tessel,  appertaining  to  the  loading  the  vessel,  are  all  comprehended 
nnder  the  general  priaciple,  that  whatever  he  is  boond  to  do,  either  by  bis  contract  or  by 
the  nsage  of  trade,  he  is  likewise  bound  to  do  in  a  safiicient  and  seaman-like  manner;  and 
if  he  omit,  or  nealeet  it,  or  do  it  ignorantly  or  onskilfally,  he  is  liable  in  damages  for  the 
consequences  of  Bis^negligeace  or  ignorance. 
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ciples,  and  subject  to  the  same  extenflions  or  qualifications,  ante^  p.  143.  The 
ship  must  remain  his  lay  or  running  da^^s  at  the  loading  port,  for  the  purpose  (^  S24  ] 
of  taking  in  her  cargo;  and  if  she  be  not  loaded  in  that  time,  the  master  should 
make  protest  accordingly;  otherwise,  it  is  said,  freight  cannot  be  claimed  by 
common  law,  or  suit  in  the  Admiral  Court.  In  1587  this  matter  was  in  ques- 
tion  with  five  ships  from  Leghorn  and  Civita  Vecchia  to  England,  when  the 
grand  armada  was  praparing  in  Spain.  They  all  of  them  came  away  without 
their  lading.  Two  of  the  ships  had  remained  the  due  time  stipulated  in  the 
charter-party  for  taking  in  their  lading,  and  the  master  had  made  notarial  pro- 
tests against  the  factors;  these  were,  by  the  Admiralty  law,  adjudged  to  have 
earned  their  whole  freight.  Two  other  of  these  ships  not  having  staid  their 
proper  lay  days,  nor  made  any  protest,  were  ibund  not  to  have  earned  any 
freight  at  all,  although  they  were  laden  outwards.  (Mai.  90.)  The  charter- 
party  of  the  fifth  of  the  above  ships  contained  a  proviso,  that  if,  in  her  retnm 
from  the  straits,  she  should  be  taken  or  cast  away,  the  outward  fireight  should 
nevertheless  be  paid,  which  was  therefore  adjudeed  to  the  master,  but  no  more, 
be  not  having  remained  the  appointed  time.  And  (says  Malyne)  if  there  had  Upon  a  oo 
not  been  this  provio,  he  could  not  have  recovered  any  thing.  yenant 

(16)  A  to  loading  a  full  and  complete  cargo.  SA!^  ^ 

1.  Hunter  v.  Fry.  E.  T.  1819.  K.  B.  2.  B.  &  A.  421.  {oadr&ll 
By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of  261  tons,^!!^  com 

and  the  freighter  covenanted  therein  to  load  a  full  and  complete  cargo,  not  ex-  plete  cargo 
ceeding  in  the  whole  what  the  said  ship  could  reasonably  carry.  The  defendant,  the  Court 
against  whom,  as  freighter,  an  action  was  brought  by  the  owner,  loaded  on^^J*  ^ 
board  goods  equal  in  number  of  tons  to  the  tonnage  described  in  the  charter-  ^5^^^^^ 
party,  which  the  plaintiff  contended  was  not  sufficient,  as  the  vessel  was  capa- 1^-  ^^ 
ble  of  carry  ing  with  safety  a  larger  quantity,  and  that  he  was  entitled  to  recov-  ship's  bar 
or  damages  for  the  difference  between  the  freight  carried  for  the  aoods  actually  <lc?w«»  ■?• 
shipped  on  board,  and  that  which  would  have  been  carried  if  a  Ml  and  com-  cmed  id 
plete  cargo  had  been  laden  on  board.     The  Court  acquiescing  in  this  view  of™  J^^Jj^ 
the  case,  said:  the  stipulation  in  the  charter-party  is  not  that  the  owner  should  ^  ^^* 
receive  and  the  fi-eighter  put  on  board  a  cargo  equivalent  to  the  tonnage  d&-  bonnd  to 
scribed  in  the  charter-party,  that  the  one  should  receive  a  full  and  complete  pat  on 
cargo  on  board.     Now  it  is  clear  that  the  freighter  would  be  entitled  to  re- board  aa 
cover  damages  against  the  owner,  if  the  latter  had  refused  to  receive  on  board  ^"jjj*^^?? 
any  thing  less  than  what  the  ship  would  c^rry  with  safety;  and  it  therefore  ^^^  ^^p^  r 
pseems  to  us,  that  the  laintiff'is  entitled  to  recover  the  dillerence  between  the  1,1^  of  carry 
freight  of  the  goods  actually  laden  on  board,  and  the  freight  of  those  which  by  ing  with 
the  terms  of  his  covenant  he  was  bound  to  load  on  board. — Judgment  foraafety. 

plaintifi*.  r  «iac  -1 

2.  Ritchie  V.  Atkinson.  M.  T.  1808.  K.  B.  10  East.  295.  [  326  1 
The- master  and  freighter  of  a  vessel  of  400  tons  mutually  agreed  in  writing,  Bnta^iho 

that  the  ship  being  every  way  fitted  for  the  voyage,  should,  with  all  convenient  ^  ^^^^ 
speed,  proceed  to  St.  Petersburgh,  and  there  load  from  the  freighter's  factors,  ^^y  ^^^ 
a  compleU  cargo  of  hemp  and  iron,  and  proceed  therewith  to  London  and  dehv^  that  he  will 
erihe  same  on  being  paid  freight,  for  hemp,  51,  per  ton,  for  iron,  5«.  per  ton,  Ut. ;  load  a  com 
one  half  to  be  paid  on  right  delivery,  the  other  at  three  months.    The  question  W^^ecaifo 
now  raised  was,  \ivhether  the  master  might  recover  freight  for  a  short  cargo,  at  ^^^^  J^^  ^^ 
the  stipulated  rates  per  ton.     It  was  urged  for  defendant  that  the  cov^ant  to  ,j^^^  ^j^^ 
bring  home  a  complete  cargo,  was  a  condition  precedent  to  the  plamtilts  rifiht  ^^0,0  qq  be 
to  recover  freight  upon  the  contract.     Sed  per  Cur.     The  plaintifl'  jb  entitled  ing  paid 
to  recover  freight  on  the  charter-party,  in  proportion  to  the  cargo,  although  he  ^'^Yl'Ia^ 
did  not  take  home  a  complete  cargo.     The  delivery  of  a  complete  cargo  can-  s»«n^»  ,^ 
not  be  viewed  as  a  condition  precedent;  nor  the  payment  stipulated  for  entire,  ^^^  ^  ^^^^^ 
but  to  be  made  at  the  rate  of  so  much  per  ton  on  the  different  articles  brought  ^^^^  pj^ce 
home  and  delivered,  and  therefore  in  its  nature  apportionabl^.     The  words,  dont  to  the 
«  and  deliver  the  same"   are  equivocal,  and  may  mean  the  clirgo  actually  de-  right  of 
livered,  as  well  as  the  whole  quantity  stipulated  for;  ancVthe  former  is  theireigm. 
more  reasonable  construction,  especially  in  a  mercantile  instrument,  because 
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the  plaistiff  would  then  be  entitled  to  receive  the  jnat  proportioQ  of  fireighf 
wliicii  he  had  earned;  and  if,  throocfa  negligence,  he  did  not  bring  home  so 
complete  a  cargo  as  he  migfat  hare  done,  the  defendant  woold  have  a  remedy 
agauMt  him  upon  the  covenant.  The  tme  rale  in  these  cases  was  laid  down 
by  Lord  Blansfield  in  Boone  ▼.  Ejre  (e  T.  R  573.  and  1  H.  tt.  273.  n.),  that 
^'  where  motval  corenants  go  to  the  whole  of  the  consideration  on  both  sides, 
thej  are  motnal  conditions;  bat  where  the  covenants  go  onlj  to  a  part,  and 
where  a  recompence  may  be  had  in  damasei,  it  is  a  different  thins;''  and 
this  was  recognized  in  Campbell  t.  Jones  (6T.  R.  573.);  and  the  Doke  of  St 
Albans  t.  Shore,  (1  H.  BL  ^8.)  To  construe  the  deliverjof  a  complete  car* 
go  to  be  a  condition  precedent  to  the  ri|^  to  recorer  any  freight,  woold  be 
manifisstly  unjust,  bec^ose,  if  it  should  appear  by  any  sabsequent  admeasore* 
ment  of  the  yessel,  eren  after  the  ddivery  of  the  car^,  that  there  was  want* 
ing  some  small  fraction  of  a  complete  cargo,  if  the  ship  had  been  supposed  to 
measure  400  tons,  and  a  cargo  adapted  to  that  proportion  had  been  loaded,  and 
it  turned  out  that  she  measured  10  or  20  tons  more,  the  owner  would  altogeth- 
er  be  defeated  of  his  remedy  for  the  whole  freight.  As  there  will  be,  therefore^ 
great  injustice  done  by  holding  this  to  be  a  condition  precedent,  and  none  by  a 
different  construction,  the  patUa  must  be  deliTered  to  the  plaintifl*.  See  1  Lier. 
16.  and  1  Keb.  100;  7  T.  R  381;  2  Burr.  882.  and  1  Bl.  190;  1  Rob.  Ad. 
Rep.  289;  1  Brownl.  21.  24;  8  East.  437.  445;  6  T.  R  570;  8  T.  R«  259; 
Abbott's  Law  of  Merchant  Ships,  280;  Pafan.  397;  1  Campb.  277;  Doug. 
13961  689. 
Another  (\  e)  Jlaiotiu  matmer  of  loadings  sUnomg^  Su;. 

part  of  the  Shuls  v.  Davies.  M«  T.  1814.    C.  P.  4  Campb.  N.  P.  C.  119. 

My  snuag  'fhis  was  an  action  j>(  a$9ump»ii  for  the  freight  of  a  cargo  of  butter,  carried 
▼entnt  to  ^  ^  general  ship,  and  receiTed  by  the  defendant  under  a  bill  of  lading.  It 
load  the  w^  ofiered  as  evidence  in  defence,  that  the  butter  had  been  injured  by  bad 
Yewel,  is  10  stowage,  to  a  degree  much  beyond  the  amount  of  freight;  and  it  was  contend- 
to  load,  ed  that  this  was  a  sufficient  answer  to  the  action,  as  it  showed  that  no  benefit 
'^^*  *^  ^^  ^^^^^  derived  from  the  carriage  of  the  goods;  and,  at  any  rate,  it  might  be 
difimt  ar  IP^*"  **  evidence  in  mitigation  of  damages.  It  was  admitted,  that  bad  stow* 
ticlea,  of  ^^  ^^^  <^  injury  for  which  the  master  was  responsible;  but  it  was  decided 
which  the  that  the  freight  had  been  earned,  and  that  the  damage  by  stowage  must  be 
eaigo  ooQ  made  the  subject  of  a  cross  action.  See  Wellwood,  p.  29;  Ordm,  ol  Ant- 
*«■»  *>»t  ^erp,  2;  Magens,  p.  16  art.  8;  French  Ordinance,  Hv.  2;  Laws  of  Wisbuy, 
aot^bri?    *^-  ^''  ^^*  ®^  Oleron,  art.  11.  and  Cleirac  thereon, 

jared  by  *  ^^  manner  of  taking  the  goods  on  board,  in  compliance  with  the  covenant  to  load 
each  other,  the  Ytaaei,  and  the  commencement  of  the  master's  doty  in  this  respect,  depend  npoa  the 
orbT  the  custom  of  the  particnlar  place;  vide  ante,  p.  66.  142.  It  is  in  all  cases  the  duty  of  the 
netion  or  master  to  provide  ropes,  Jte.  proper  for  the  reception  of  the  goods  into  the  ship;  (Laws  of 
leelMeof  01eron,art.  10;  Laws  of  Wisbny,  art  22;  Welwood,  tit.  9.)  And  if  a  cask  be  acciden- 
the  sSm,  or  ^<^''y  >taved  by  letting  it  down  into  the  ship's  hold,  the  master  must  answer  for  the  loss; 
by  any  o      (Goff  v.  Clinkard,  1  Wils.  282. 

tber  The  laws  of  Oleron  and  Wisbny  provide,  that  in  the  hoisting  of  wines,  kc,  the  men  do 

means.*  not  fasten  the  ropes  well  at  the  ends  of  the  pipes,  &c.  so  that  they  slip  and  fall,  and  are  . 
loat,  the  master  and  manners  are  bound  to  make  them  cood  to  the  merchants;  bat  the  mer- 
chaau  mnst  pay  the  freight  of  the  damnified  or  lost  wines,  because  they  are  to  be  paid  by 
the  master  and  mariners  what  the  rest  of  the  wines  shall  be  sold  for.  The  owners  of  the 
ship  ape  not  by  those  laws  to  soffer;  becanse  the  damage  happened  by  defoidt  of  the  maa- 
ter  and  mariners;  (Leg.  Ol.  26;  Leg.  Wils.  28.)  Bat  in  cases  of  chartered  ships,  the  mas- 
ter or  owners,  or  any  other  peisons,  who  bind  themselves  by  the  chartei^party,  and  such 
alone,  are  answerable  for  the  breach  of  any  of  their  covenants  or  agreements  contained  in 
it,  whether  it  be  nnder  seal  or  not.  In  general,  the  fieighter  covenants  to  bring  the  goodi 
alongside  the  vessel,  and  the  master  or  owners  to  load  and  stow  them  properly  on  lK»ard, 
which  of  coarse,  makes  them  answerable  for  any  miscondnct  or  negligence  in  the  loadinc 
or  stowage;  seo  Lawes  on  Charter-parties,  p.  87.  As  soon  as  any  goods  are  pot  on  beard 
the  master  mast  provide  a  safBcient  number  of  persons  to  protect  them,  for  even  if  the 
crew  be  oyerpoweve^  by  a  superior  force,  and  the  goods  taken  while  the  ship  is  in  a  port  or 
river  within  the  body  of  a  county,  the  ma«ter  and  owner  will  be  answerable  for  the  loos, 
although  they  have  been  guilty  neither  of  fraud  nor  fault,  the  law,  in  this  instance,  holding 
them  responsible,  from  reasons  of  public  poliev,  and  to  prevent  anv  combinations  betw-ecn 
f hie ve^  and  robbers:  ritlr  ante,  p.  145. 
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(^\  i)  A  to  what  goods  the  owna^  is  houndy  under  a  covenant  to  load  the  vessel^  to  And  noder 

receive  on  hoard*  **"* ®®J« 

It  is  in  general  the  daty  of  the  captain  and  owners  to  receive  duch  goods  as  ''^12!'^ 
are  brought  to  them;  though  if  the  charter-party  be  for  the  affreightment  ofTOfjUy"** 
particular  eoods,  or  the  property  of  particular  persons,  the  captains  and  own-  bound  to  re 
ers  ean  onfy  be  obliged  to  load  such  goods  or  property.     More  must  not  beceive  on 
taken  on  board  than  the  ship  can  conveniently  carry,  leaving  room  for  her  own  board  all    - 
fumitQre.  and  the  provisions  of  the  crew,  and  for  the  proper  trading  of  the  ▼es-^^27  \ 
sel;  see  Rdccus,vo1.  30;  Ordin.  of  Rotterdam,  2;  Magens,  p.  102.  art.  l^T.^^jj^^^^  J 
Neither  may  the  master  take  on  board  any  counterband  goods,  whereby  the  himby  the 
ship  and  other  parts  of  the  cargo  may  be  liable  to  forfeiture  and  detention ;  see  freighter, 
MoQoy,  books,  ch.  2.  sec.  7;  Roccus,  vol.  66;  Wellwood,  tit.  9.     Where  it  nnlew  otb 
was  simulated  by  a  charter  party,  that  (he  merchant  should  have  the  exclu-  ^r^i^o  ^, 
rive  use  of  the  ship  outwards,  and  the  eaxlusire  privilege  of  the  cabin,  the  .^^^Sfrtjlf 
master  not  being  aUowed  to  take  any  passengers y  on  the  trial  of  an  action  against  p,^^. .  ^^^ 
ihe  owner  for  a  breach  of  this  stipulation,  evidence  was  allowed  to  explain,  tbev  mui^ 
that  under  a  charter-party  so  worded,  it  was  the  constant  usage  of  trade  to  al-  be  legal 
low  the  master  to  take  out  a  few  articles  for  private  trade,  and  that  this  was,  mercaudise 
therefore,  the  implied  understanding  between  the  parties  at  the  time  of  execut-^^  Sl^^ 
ins  thecharter-fMuiy;  see  Abbott,  4th  edit.  222.  note  2.  theahip'f 

da.  Asia  the  cotenants  and  consequent  duties  appertaining  to  the  commencementhurdei^ 

and  performance  of  the  voyage. 

1 .   .^  to.  the  covenant  to  sau. 

(la)  From  the  port  of  delivery. 

(2  a)   In  general.1^ 

Every  .precaution  being  taken  in  the  performance  of  the  owners'  covenants 
and  consequent  duties,  previous  to  the  commencemeet  of  the  voyage,  the  mas- The  matter 
ter  must  forthwith  obtain  the  necessary  clearances  or  permission  to  sail  from  the  ^^^»  aecor 
officer  of  the  customs,  or  others  appointed  for  the  discharge  of  vessels,  and  pay   I  ^^^  1 
the  necessary  port  and  other  charges  for  that  purpose,  and  commence  his  yoy^  ^°8  ^  ^^ 

*  It  hat  heen  already  teen,  ante,  p.  148.  that  to  charge  the  owner  or  matter,  Ite.  the  charter  pas 
delivery  mwt  be  to  an  officer,  or  other  penon  accredited  on  board  the  thip,  and  not  to  the  |y  ^^^ 
erew  at  rasdem.     What  delivery  it  tntBeient  it,  however,  in  general,  a  qaestion  depending  m^nce  ifie 
M  iMge,  and  to  be  tried  by  a  jnrv. 

t  It  it  eftSd  by  Malyne,  in  hit  chapter  on  Affieightment  by  Charter-party,  that  if  the  mat- 
ter take  on  board  more  ladinc  than  the  acknowledged  harden  of  the  thip,  etpecially  if  it 
eoatitt  of  other  pertont*  goodt  than  the  freighter*t>  he  loset  hit  whole  freight,  for  by  thii 
he  may  endanger  the  merchant't  goods  which  he  hat  contracted  to  carry ;  and  in  tncfa  cate, 
if  aAy  part  ef  theae  goedt  are  cast  overboard  in  a  ttorm,  the  lott  shall  not  be  made  np  by 
eilMnbotieA  or  aVMse  of  the  merehantt,  bet  by  the  matter*t  own  parae ;  Mai.  99.  Malyne 
aiMi  farther  lays  it  £wn,  that  if  any  man  compel  the  matter,  to  overburden  the  thip  or 
beat»  be  may  be  aecnted  eriminally,  betidet  being  compelled  to  pay  the  damages  happen- 
in|  thereto;  ib*  Nearly  to  lihe  tameeflhct  Beawes  obtervet,  that  if  the  matter  lets  oat  the 
ihip,  end  afterwaHto  tecfftlly  taket  in  other  goodt  unknown  to  the  firtt  freighter,  by  the  law 
marine  be  totet  Ua  fVei^t;  and  if  it  to  happen  that  any  of  the  freighter 't  goodt,  for  tafety 
ef  the  ship,  be  eatt  overeoard,  the  ratt  thafl  not  become  subject  to  the  average,  but  the  mat- 
ter mutt  make  the  damage  good;  though  (according  to  Beawes)  if  the  goodt  be  bronght 
i*to  the  flhip'teeretly,  and  unknown  to  him,  it  it  otherwise;  Beawes,  1 87.  The  observationa 
of  both  tMw  writera  teem  to  be  founded  on  one  of  the  lawt  of  Wttbuy,  which  piovidet, 
that  the  fehia  bttiiig  laden,  ike  iiiaM«r  muti  not  take  any  more  goods  without  the  metchant't 
leavSy  and  n  he  faib  therein,  in  cate  there  be  catting  of  the  goods  overboard,  lie  shall  be 
a  Jeter  by  to  nmeh  more  oommoditiet  as  he  hat  taken  on  board  over  and  above  what  he 
encht.  Therefore,  upon  the  lading  of  the  thip  he  ought  to  declare  his  intention  to  take 
•sell  and  tech  goodt;  Leg.  Wit.  46.  But  though  this  seems  to  be  the  universal  law  on  the 
ittbjeet,  tbenifi  of  the  oommon  law,  in  the  absence  of  any  express  piovision  in  the  charter- 
party  611  the  tabjeet,  in  analogy  to  other  eases,  seems  to  be  this,  that  if  the  master  over^ 
lentil  the  thip  by  putting  on  board  more  than  the  can  reatonahly  stow  nnd  carry,  over  and 
abeve  ber  tackle,  4ec.,  bj  which  a  damage  happens  to  the  freighter,  his  so  doing  would  be 
t  breach  of  the  impUed  covenant  in  the  charter-party  not  to  do  so,  by  the  wor&  **  that  he 
win  load  atid  etow  all  tnch  goodt  at  thall  be  tent  alongside,  not  exceeding  what  the  thip 
can  reasonably  ttow  and  carry,  Ice."    See  Lawes  on  Charter-parties,  p.  87.  88.  and  89. 

t  If  a  time  be  fixed,  between'  the  merchant  and  the  master,  when  the  voyage  it  to  be 
b«f«a  and  lUiisbed,  it  camiot  he  altered  by  the  tupercargo,  without  special  authority  for 
that  pvrpoae;  Mol.  book  2.  e.  4.  t.  6.    This  antherity  ought,  itteem«,  to  come  frenS  the 
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▼ojragewith  age  v/ithout  delav  as  soon  as  the  weather  b  favourable.     (Guidon,  ch,  5.  art*. 
all  conTeni33;  Molloy,  Book  !2.  ch.  2.  sec.  9;  Ordin.  of  RoUerdam.  iy  Magens,  p.  102. 

fh  ^  d'^  ^^'  ^^^-)  ^"^  ^^  '"^^  ®'^  ^^  account  sail  out  <luriin^  tempestuous  weather. *^ 
^^^^^^^(Molloy,  book  2.  ch.  2.  s.  4;  Roccus,  not*  56.)  Inis  obligation  is  usuallj 
wbicb.  expressed  in  charter-parties  by  the  words,  'Uhat  the  vessel  shall,  with  all  con- 
clause  ino«t  venient  speed,  sail  and  proceed  to  such  a  port,  or  as  near  thereto  as  she  may 
when  dispn  gafely  get."  When  by  the  terms  of  a  charter-party,  a  number  of  days  is  ap- 
^^ed^b  ^^  pointed  for  the  lading  of  the  cargo,  either  generally  and  without  payment  od 
^'  ^  ^  that  particular  account  by  the  merchant;  or  by  way  of  demurrage;  the  master 
If  the  plain  must  not  sail  before  the  expiration  of  the  time.  Upon  the  conclusion  of  this 
tiff  cove  time  he  must  sail  from  port  with  the  first  favourable  wind;  and  thence  proceed 
nant  that  to  the  place  of  destination  without  delay.  Where,  however,  the  above  ibm 
the  ship  ^g  adopted,  it  becomes  a  question  for  the  jury^to  decide  if  any  doubt  arise  res- 
with  the  P^^^tii^g  ^^  i"  ^n  action  on  the  charter-paiiy,  whether  he  did  or  did  not  sail  with-, 
fint  fair  ii^  ^  reasonable  and  convenient  time;  which  may  depend  on  many  circumstan- 
wind,  and  ces,  as  the  state  of  the  vessel,  or  of  the  wind  and  weather;  or  whether  any  eow 
the  defend  bargo  in  port,  or  enemies  at  sea,  or  the  like,  may  or  may  not  have  rendered  it 
ant  core     proper,  possible,  or  expedient,  for  him  to  have  set  sail. 

fotheinten  ^*  ^oxstable  v.  Clobsrie.  Palmer.  39 1. 

ded  voyage  The  owner  or  master  of  a  vessel,  covenanted  in  this  case,  that  his  ship  should 
the  plaintiff  sail  with  the  first  wind  on  a  voyage  to  Cadiz;  and  the  merchant  covenanted, 
shall  have  ih^t  if  the  ship  should  go  on  the  intended  voyage  and  return  to  the  Downs^he 
IT  the  Mb  ^*^^^  P*y  *  ceriain  sum.  To  recover  this  sum  an  action  was  brought.  The 
stance  of  '^^f^^h^nt  pleaded  in  his  defence,  that  the  ship  did  not  sail  with  the  next  wind; 
the  plaia  which  fact  was  admitted  by  the  plaintiff.  But  the  Court  held  that  the  aub- 
tiff*B  cove  stance  of  the  covenant,  and  primary  intention  of  the  parties,  were,  that  the  ship 
nant  ia, that  should  perform  the  voyage;  and  not  that  the  ship  should  sail  with  the  next 
^h^ii'^^^  wind,  which  changes  every  hour;  and  that  the  merchant  must  pay  the  money. 
t^wofJe.  ^'  BoRNMANN  V,  TooKE.  E.  T.  1808.  K.  B.  1  Campb.  377. 

end  nottbat     ^Y  ^  charter-party  between  the  plaintiff,  the  captain  of  a  ship,   and  the  de- 
she  ihall      ndant's  age  nt  abroad,  for  the  carriage  of  timber  from  Riga  to  Portsmouth*, 
sail  with     at  a  stipulated  rate  per  load,  the  former  bound  himself,  ader  receiving  his  pjar- 
*^^  j?^      E^  ^°  board,  to  sail  with  the  first  favourable  wind  direct  to  the  port  .of  Porta- 
^f°2^9  1    oa^uth.     The  ship,  however,  unnecessarily  entered  the  harbour  of  Copenha- 
It  beiac  im^®'*'  where  she  was  detained  several  weeks,  by  means  whereof  the  defendant 
posiibU,  in  ^^^  P"^  ^^  considerable  expense  in  having  fresh  insurances  done  upon  the 
fartherance  freighter  of  the  ship,  or  his  correspondents  or  agents,  as  he  is  the  only  penon  who  cancosft- 
of  the  inten  plain  of  the  time  originally  fixed  not  being  observed.     The  time  of  sailing  is  not  snch  a  ma- 
tion  of  the  terial  circumstance  as  that  the  alteottion  of  it  amounts  to  an  abandonment  of  tJie  other 
terms  of  the  charter-party ,  especially  if  it  be  under  seal.    This  case  differs  com^etely  fnun 
those  where  the  time  limited  for  the  performance  of  a  contract  b^  deed  is  material  and  issu- 
able, and  a  parol  licence  is  not  allowed  to  dispense  with  the  original  stipulations^  and  alt 
remedy  upon  the  original  contract  being  lost,  the  party  is  obliged  to  resort  to  his  remedy 
upon  the  new  agreement  for  the  enlargement  of  time;  see  8  T.  R.  690.  6a2;  aadLawes 
on  Charter-parties,  p.  49. 

*  «  By  most  of  the  ancient  marine  ordinances  the  master  is  recited,  belbie  be  boisis 
sail,  to  consnlt  his  mate,  pUot,  and  others  of  the  crew,  as  tathe  wind  and  weather;  Well- 
wood,  tit.  8.  p.  26;  Ordin.  of  Antwerp,  2;  Magens,  p.  17.  art.  li^-Ei>n«rigon.  torn.  l.'p. 
876.  But  I  apprehend  such  consultation  is  not  required  by  the  law  ef  EogUnd,  according 
to  which  the  entire  management  of  the  ship  is  entrusted  to  the  master;  see  Abbott  on  Ship- 
ping, p.  287. 

1  But  although  it  appears  by  this  case  that  the  owner  will  not  absolutely  lose  his  freight 
by  a  delay  in  ttie  commencement  of  the  voyage,  if  the  voyage  be  afterwards  peiformed; 
^et  if  the  merchant  sustains  any  injury  by  such  delay,  he  will  be  entitled  to  a  compensation 
in  damages  proportioned  to  his  loss;  Note  on  the  Guidon,  cap.  7,  sect.  10.  p.  240.  Snpr 
posing  the  covenant  had  been,  that  if  the  plaintiiT  would  sail  with  the  next  fair  wind,  then 
the  defendant  will  pay  the  freight;  there  the  circumstances  of  her  so  sailing  might,  by  the 
word  if,  be  made  a  Condition  precedent  to  the  plaintiff's  risht  to  freight,  and  becoine  a  sub- 
stantial part  of  the  contract;  so  that  in  an  action  on  the  charter-party  for  the  freight,  th^ 
plaintiff  must  aver  and  prove  that  he  sailed  with  the  first  wind,  the  allegsti<ni  being  traver- 
sable in  the  first  case  above  supposed,  though  alledged;  see  Lawes  on  Charter-partief.  jp» 
43;  U^u^.  272;  Palm,  397. 
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cSugo.  This  was  an  action  of  tncleMto/us  aMiimpsit  fiat  the  freight.  It  was  parties,  and 
eimtended  for  the  defendant,  that  the  plaintiff's  Sailiitg  with  the  first  favourable  '»  confonni 
Wind  direct  to  Portsmouth,  v^'as  a  cbmlition  precedent  to  the  recovery  of  freight,  ^^  .^*\^  ^^? 
and  that  the  damage  suffered  by  the  defendant  might  at  any  rate,  be  given  in  int'^^^p^^^^ 
Evidence  in  reduction  of  damages .  Bipt  Lord  Ellenborough  said,  that  to  hold  lion  of  sqcIi 
that  any  short  delay  in  setting  sail,  or  triiTinJg  departure  from  the  direct  course  a  covenant 
of  the  Yoyagje,  would  entirely  destroy  the  plaintiff's  ri^ht  to  be  remunerated  to  view  it  aa 
for  transporting  the  cargo,  would  indeed  bo  going  itUer  apices  facliy  and  that*  con^Jition 
the  defendant  must  bring  his  cross  action  for  any  loss  he  might  have  suffered  P^^^^^^^* 
from  th«  default  ofthe  plaintiff. 

3.  Cole  V.  SHallett.  H.  T.  1681.  C.  P.  3  Lev.  41. 
This  was  an  action  for  frcfight  upon  a  charter-party,  whereby  ithe  imaster  of^Qjn^^^^,^ 
a  ship  coTenanted  to  sail  with  the  first  fair  wind  to  Barcelona,  and  return  with  iB^hereby' 
the  fijrst  fair  wind  to  London,     The  defendant  |>leadcd,  that  the  ship  did  not  di- wroaght»  as 
recti/  return  to  London,  but  weift  to  Aiicant,  Tangiers,  and  other  places,  the  freight 
whereby  the  goods  were  spoiled;  but,  on  demurrer  judgment  was  given  for  the  ^^^  alwayp 
plaintiff,  because  the  covenants  were  mutual  and  reciprocal,  whereupon  each       ^^  t* 
partj  might  have  hie  action  against  the  other,  and  not  conditions  precedent,  so  |io„, 
as  to  be  pleaded  in  bar;  for  perhaps  the  damage  sustained  by  the  different 
IMurties  might  be  irregular.  [  330  ] 

(2  c)  On  of  hefoTc  it  ctrtmn  period  * 
1 .  Us  WIN  V.  WoLSELEY.  E.  T.  1787.  K.  B.  1  T.  R.  674.  A  covenant 

In  an  action  of  covenant  the  declaration  set  forth  a  charter-party,  which  *"  ^  charter 
eoDtained  an  agreement  on  the  part  of  the  defendant  to  employ  a  certain  ship,  fbr^shio^^ 
for  the  captors  of  which  the  plaintiff  was  agent  as  soon  as  sentence  of  condemn  shoald  ^il 
nation-should  have  passed  upon  her  on  certain  terms  as  to  freight.     Itlhen-as  soon  as 
stated  that  before  the  making  of  the  charter-party  ^  certain  suit  or  proceeding  sentence  of 
had  been  instituted  in  Saint  Helena,  (the  place  to  which  the  ship  had  been  car-5:<>"<^®™^^ 
ried  immediately  afler  her  capture)  on  behalf  of  the  captors,  before  certainl'^'^^^ 
conunissioners  appointed  according  to  the  royal  charters  under  the  great  seal,  q,,  her,  was 
confirmed  by  several  acts  of  parliament,  for  the  purpose  of  distributing  justice  holden  to 
m  ail  maratine  .cases  whatsoever,  concerning  ships  which  might  be  brought,  mean'a  len 
or  persons  who  might  come,  within  the  jurisdiction  of  the  powers  delegated  fbr^^^'P"^ 
Uie  government  of  the  island  of  Saint  Helena,  for  the  purpose  of  obtaining  the  ^°  2^ 
sentence  of  condemnation  by  the  said  commissioners  of  the  said  ship,  which  competent 
said  suit  was  depending  at  the  time  of  the  making  of  the  said  charter-party. — jarUdiction 
That  after  the  making  of  the  said  charter-party,  sentence  of  condemnation  was 

*  If  a  ibip  be  not  ready  on  the  appointed  day,  and  the  charterer  has  derived  no  benefit 
ftom  the  ehttrter- party >  be  may  rescind  it  in  tote,  and  procure  another  ship  for  the  convey^* 
anee  of  hia  goods;  an^  if  be  has  shipped  part  of  hb  |Oods,  he  may  ship  the  remainder  of 
them  on  board  another  ship,  and  recover  damages  against  the  owner;  see  Cro,  Car.  888;  •• 
Lev.  288;  1  Bcawes,  188;  Mai.  08;  Moll,  book  2.  c.  4.  s.  8;  Com.  Di^.  tit.  Merchant, 
E.  7;  Abbott,  198.  Molloy  says,  that  if  the  master  put  to  sea  after  the  time  fixed  for  his 
departore,  and  any  damage  then  happens,  he  is  answerable  for  the  consequences;  Mol.  b. 
2.  c.  2.  8.  6.  It  seems,  that  althoaxh  it  may  be  physically  impossible  to  get  out  of  the 
port  frem  Hieelate  ofthe  wind,  yet  this  or  the  like  nnavoidable  circnmstances  will  not  pro- 
tect the  master  from  an  action  on  his  express  contract,  unless  there  be  the  osnal  ezceptiona 
m  the  charter-party.  Such  exceptions  woald*  nndonbtedly,  have  that  eflect;  and  if,  by 
any  accident  or  inadvertepee  they  be  omitted,  it  cannot  be  worth  while  to  sue  -for  the 
breach  of  a  covena/'.t,  whereon  no  more  than  nominal  damages  can  be  expected,  which  is 
generally  the  case  with  the  covenant  in  question,  unless  gross  negliceoce  or  misconduct  be 
the  canee  of  it,  which  seldom  happens.  By  the  laws  of  Oleron  and  Wisbuy,  when  a  sea- 
man falls  sick  in  ihe  ship,  the  master  ought  to  send  him  on  shore,  and  if  the  ship  be  ready 
for  her  departure,  he  ought  not  to  stay  /or  the  sick  party ;  Leg.  Ol.  7.  This  is- very  flood 
advice,  equally  applicable  to  the  case  of  a  general  ship,  and  a  contract  of  afTreightment  by  a 
charter-party;  it  being,  as  has  just  been  said,  a  general  rule  that  if  there  be  a  covenant  or 
agreement  in  the  ofaarter-party  to  soil  on  or  before  a  certain  day,  or  with  the  first  fair  wind, 
or  with  the  first  convoy,  or  the  like,  and  there  is  no  alteration  of  this  part  of  the  contract 
by  eonipetoat  authority,  although  the  non-performance  of  it  will  not,  in  general,  furnish  a 
defence  to  an  action  for  the  freight,  yet  it  will  subject  the  master,  or  his  owners,  (accord- 
ing aa  the  contract  may  be  framed)  to  an  action  for  any  damages  which  may,  in  fact,  be 
SDStained  in  consequence  ofthe  breach  of  the  charter-p^rty ,  -unless  there  be  some  sufficient 
excuse  for  the  non-perforAianee. 
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pimti  in  the  said  suit,  apoo  tlie  said  ship,  bj  the  iaid  comDUflnoaera,  whertoC 
the  defendant  had  ooticey  with  an  avennent,  that  the  aaid  sentence  of  condeoH 
nation  waa  the  same  as  that  mentioned  and  referred  to  by  the  said  chartei-par-*  • 
tj.     It  then  stated  that  the  ship  had  been  employed  by  the  defendant;  and  tho 
breach  was  for  non-payment  of  freight.     There  was  a  demurrer  in  the  decku:-«- 
[  331  3   ation,  and  it  was  shown  for  cause,  that  it  did  not  appear  that  the  ship  before  or 
at  the  time  of  making  of  the  charter-partj,  or  afterwards  daring  the  said  ^|q- 
ploy,  ever  had  been,  or  was  legally  in  due  form  of  law,  condemned  or  dually 
adjudged  lawful  prize  in  any  of  bis  majesty's  courts  <^ Admiralty  in  Great-Brit^ 
ain,  or  in  his  majesty's  plantations  in  America,  or  elsewhere,  or  ia  any  oth^r 
court,  haying  competent  jurisdiction  to  condemn,  or  finally  adjudge,  the  said 
ship  lawful  prize  to  his  maiesty ;  and  also  for  that  it  did  not  appear  how,  or  by 
what  lawful  means,  the  said  ship  had  become,  or  was,  the  property  of  thepli^in- 
tiff  or  the  captors;  and  that  it  did  not  appear  that  the  said  commissioners,  be- 
fore whom  the  said  suit  for  the  purpose  of  obtaining  the  sentence  of  condem- 
nation upon  the  said  ship,  was  supposed  to  haye  been  depending  at  the  time  of 
the  making  of  the  said  charter-party,  had  any  lawful  or  competent  jurisdict,ion, 
power,  or  authority,  to  condemn  or  finally  adjudge  the  said  ship  lawful  prize, 
according  to  the  form  of  the  statute,  &c.     The  court  were  of  opiniao  that  the 
words;  as  soon  as  sentence  of  condeomation  should  have  passed,  must  be  tak- 
en to  mean  a  legal  condemnation,   and  though  it  was  stated  in  the  declaration 
that  the  sentence  of  condemnation  which  was  passed  was  that  refsrrcd  to  in 
the  charter-party,  yet  that  being  a  matter  of  law,  could  not  be  suppUe^  by  an 
'averment  that  it  referred  to  the  sentence  of  condemuation  at  St.  Helena.    As^ 
this  sentence  of  condemdation  was  passed  by  a  court  of  the  ordinary  course  of 
law,  and  not  authorised  by  any  public  act  of  parliament,  the  pJaiutiflT  s|iou\d 
hare  shown  that  it  was  given  by  a  court  having  competent  jurisdiction.     A  Le- 
gal condemnation  was  a  condition  precedent,  which  ought  to  have  been  made 
by  the  party  claiming  the  benefit  of  it. 

ft.  Hall  v.  Cazenovb.  H.  T.    1804.  K.  B.  4  East.  477.  S.  P.  Showbr.  v. 

CuDMORE.  T.  Jones.  216. 
Batitwoald     Action  of  covenant  on  a  charter-party,  which  inter  alioj  contained  acpve- 
appear  Uiat  q^^i^  ^y  ^^^  owner  that  the  said  ship,  so  by  the  said  deed  let  to  the  defeiidant,, 
Ymuaitkot  ^^^^^  <^^  would  proceed  on  his  intended  voyage  on  or  before  a  certain  day 
been  plead  previously  mentioned,  (which,  however,  was  an  impossible  day;  as  when  the^ 
ed  in  bur  to  deed  was  delivered,  the  time  itself  bad  gone  by,  vide  anU^  p«  305. )  in  con^id- 
an  aetionby  eration  of  which,  &c.  the  defendant  covenanted  and  agreed  that  he  would  pay 
^JP*^"^a  certain  freight  for  the  voyage.     The  declaration  averred  a  performantse  of 
^'     ^      the  voyage;  and  that  the  freight  was  earned;  but  did  not  allege  that  the  ship 
sailed  on  or  before  the  day  above  mentioned.     The  court  sfeemed  divided  as  to 
their  opinion  of  whether  the  stipulation  ought  to  have  been  viewed  as  a  condi- 
tion precedent  to  the  successful  maintenance  of  this  action;  had  it  been  possi- 
ble to  have  been  performed  at  the  time  of  the  delivery;  but  although  L^rd  £1- 
lenborough  C.  J.  and  Grose,  J.  seemed  to  view  it  as  a  condition  precedents- 
Lawrence  and  Le  Blanc,  J&    observed,  that  if  the  defendant  sustained  any 
damage  by  reason  of  the  ship's  not  having  sailed  on  the  particular  day,  he 
might  recover  it  by  bringing  his  action  on  the  covenant,  but  at  any  rate  that 
the  objection  did  not  go  to  the  plaintifTs  right  of  action,  as  on,  the  grpund  ofa 
I   <!!iQO  \  condition  precedent. — See  East.  41. 
^^L  (2d)   WUk convoy* 

olanse inaer  Snrll  v.  Marrtat.  Abbott  on  Shipping.  644. 

ted  ia  the  This  was  an  action  brought  by  a  person  who  had  shipped  gpods  on  board  a 
oliarter  par  general  ship  for  Grenada,  against  the  owner,  for  having  sailed  ivithout  convoy, 
ty  to  pail     iQ  consequence  of  which  he  had  lost  the  benefit  of  an  insurance,  which  he  hau 

with  COD  7  -^ 

*  The  conseqaence  of  the  master  not  sailiog  with  convoy  according  to  covenant,  may 
be  hits  liability  to  an  action  for  enj  damages  happening  to  the  iearao*  though  oocacioned  by 
the  accidentfi  excepted  in  the  charter-party,  from  which  he  wonld  haye  been  exompt  if  ha 
had  pnraued  the  directioos  contained  in  it;  for  the  exception  is' only  meant  to  prbMcit  bittk 
from  each  accidenta,  in  case  of  panaing  those  directions,  Aad  if  ia  eonfideace  ef  the  rads« 
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%Bectedy  the  riiip  having  been  captured  on  the  voyase.     The  ship  had  been  voy,  the 
|Mit  op  or  advertised  "  to  sail  with  convoy."     The  bill  of  lading  made  no  men-  ▼«*?!  »"•' 
lion  of  convoy.     It  was,  in  fact  intended  that  the  ship  should  sail  with  convoy,  [^e^d[ace  of 
but  she  was  blown  out  of  the  Downs  in  a  gale  of  wind,  and  the  master  then  in- rendezYons 
tended  to  go  to  Falmouth,  to  wait  for  a  convoy;  but  being  prevented  from  do-  for  that  par 
ing  so  by  the  appearance  of  a  French  privateer;  by  which  he  was  chased,  he  pose. 
made  sail  for  Urenada,  and  was  afterwards  taken.     At  the  trial  the  defendant 
obtained  a  verdict.     The  court  was  afterwards  moved  to  grant  a  new  trial;  and 
the  icase  was  argued  at  some  length.     A  new  trial  was  granted,  in  order  that 
the  court  might  receive  further  information;  and  the  attention  of  the  counsel 
was  directed  to  the  following  points:  whether  the  conscise  expression,  '^  to  sail 
¥riih  convoy,"  meant  any  thing  more  than  that  the  ship  was  intended  to  sail 
with  convoy,  or  could  be  construed  as  a  warranty  that  the  ship  should  sail  with 
eoDvoy,  and  of  the  circumstances  by  which  he  had  been  prevented  from  doing 
so.    The  cause  was  not  taken  down  for  a  second  trial. 

2.  TifOMPsox  V.  Inolis.   T.  T.    1813.   N.  P.   3  Camp.  428.  [333  ] 

It  was  covenanted  on  the  part  of  the  defendant,  that  he  would  load  on  board  And  if  the 
the  plaintifPs  vessel  lying  at  Tobago,  a  full  cargo  of  the  produce  of  that  island,  "j^J^^pr© 
and  dispatch  her,  so  loaded,  for  London,  in  time  to  enable  her  to  join  thecoi^^^^^  ^1^^ 
Toy,  which  should  be  appointed  to  sail  from  the  West  Indies  to  England,  on  the  convoy 
the  Ist  of  August.     It  appeared  that  the  vessel  was  ready  to  receive  a  cargo  he  will  be 
on  tlie  14tb  of  July,  and  that  she  might  have  been  loaded  by  the  22d  of  thatji^hle  forall 
month,  when  the  convoy  left  the  island.     The  captain  refused  to  stay  longer  r^^  ^"^^ 
than  the  22d  of  July,  though  an  offer  was  made  to  load  the  ship  completely  in^|j^[QfQQ,| 
a  few  days.     In  an  action  for  dead  freight,  it  was  holden,  that  as  the  defendant  ^oy, 
was  bound  to  have  completed  the  lading  by  the  day  when  the  general  convoy 
from  those  islands  passed  the  ship's  station,  and  as  it  was  shown  that  sufficient 
time  had  elapsed  for  that  purpose,  the  defendant  had  broken  the  covenant. — 
Verdict  for  the  plaintiff*. 

3.  HiBBETT.v.  PiGou.  ET.   1783.   K.  B.  Park  on  Insurance,  p,  443. 

This  case  came  before  the  court  upon  a  rule  to  show  cause  why  the  verdict,  Theconvoy 
which  the  defendant  had  obtained,  should  not  be  set  aside,  and  a  new  trial  ^^^  he  a 
bad.     It  was  an  action  upon  a  policy  of  insurance  on  the  ship  Arundel,  Capt.  'Ij-^^'^f^g, 
Mann^  at  and  from  Jamaica  to  Londou,  warranted  to  depart  with  convoy.  The  gJi^i^ted 
insurance  was  at  181   18«.  per  cent,  to  return  3  per  cent,  if  the  ship  sailed  on^^y  the  go 
or  before  the  1st  of  August.      The  facts  appearing  on  the  report  of  Lord yemment, 
Mansfield,  who  tried  the  cause,  are  these:  On  the  ^th  of  July,  the  Arundel  or  their 
sailed  from  Morant  harbour  to  Kingston,  where  she  met  the  Glorieux  man  ofH'^^^*  ^" 
war,  Captain  Cadogan,  who  was  likewise  on  his  way  to  join  Admiral  Graves,  HJ^q^^^^^ 
at  Bluefields.     Lord  Rodney  had  appointed  Admiral  Graves  to  rendezvous  at  ^^^^  ofwar 
Bluefields,  in  order  to  take  the  fleet  of  merchants'  ships  which  were  to  sail  accidental 


sailing  orders  from  Captain  Cadogaii,  tt«v  oa.«  ..*/  ..««  «w«^,  -^.  """'""©thonA  dis 
ter's  covenant,  the  freighter's  efl'ects  are  iorared,  with  a  warranty  or  itipolation  that  the  chaigingthe 
flbip  afaalJ  sail  with  convoy,  it  seems  that  he  may  sae  the  master  for  that  indemnity  which  office   of  a 
by  bis  mjflcondnet  or  neglect  he  cannot  obtain  of  the  underwriters;  Abbott,  288,    Nothing  convoy,  it 
less  than  a  warrantv  or  C9TeQant,  &c.  to  sail  with  convoj  will  charge  the  captain  or  ship-  q^^  ^  con 
cwner;  thongh  sncb  warranty,  may,  perhaps,  be  implied  fVom  circa mstances      It  has  been  y^y  within 
made  a  question,  whether  the  mere  expression  in  the  advertisement  of  a  general  ship,  <<  to  ||,^  mean 
sail  with  convoy"  means  any  thing  more  than  that  the  ship  is  intended  to  sail  with  conning  ^f  ^  co 
▼oj,  or  can  be  construed  as  a  warranty  that  the  ship  shall  so  sail,  where  the  bills  of  lading  venant  to 
make  no  mention  of  convoy;  Snell  v.  Marryatt,  Abbott,  Addend.  644-5,  et  supra.    ThOg^i]  ^ith 
necessity  of  sailing  under  convoy  does  not  at  all  times  depend  merely  upon  a  special  under-  Qf^^^ 
taking  or  warranty  for  that  purpose,  daring  war,  it  has  been  thought  expedient  by  the  le- 
gislatare  of  different  states,  to  compel  merchant  vessels,   in   many  casss,  to  place  them- 
selves  voder  this  protection,  as  ameasare  of  public  policy,  to  prevent  the  enemy  from  en- 
riching himself  by  their  capture.     The  construction  that  has  been  put  upon  an  undertak- 
iitf  to  sail  with  convoy,  will  in  general  he  found  to  be  the  true  construction  of  these  acts 
oTparliament.    And  see  1  Taunt.  249;  3  Taunt.  181;  Abbott,  246;  1  B.  «c  P.  5;  2  id. 
164;  po9t,  tit  Bhipand  Shipping;  et  vide  Valines  Commentary  on  tho  French  Ordinance, 
U>m.  1.  p.  691;   Magens,  214. 
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liiaMeil'at  that  time  joined  the  Aifaniral;  bat  he  was  sure  that  Admiral  Graves 
would  not  sail  from  Bhiefiehb  tiD  the  Giofieoz  joined  him.     Howcrer,  if  he 
should  hare  sailed,  he.  Captain  Cado^an,  woold  give  Captain  Mann  sailin^r 
ordersy  and  take  every  care  of  the  Arundel  in  his  power.     They  proceeded 
together,  and  arrived  at  JUnefields  on  the  28th  of  July,  but  they  found  that 
Admiral  Graves  had  sailed  two  days  before      The  Glorieux  and  Arundel  then 
sailed  from  Bluefiekb,  the  former  firing  guns,  giving  signals,  and  behaving  in 
every  respect  like  a  convoy.     Upon  the  I  si  of  August,  a  signal  was  made  that 
the  fleet  was  in  sight;  and  on  the  Tth^  they  joined  the  fleet  o*r  Cape  Anthonio. 
The  Arundel  was  afterwards  lost  in  September,  in  a  dreadful  storm,  which 
dispersed  the  whole  fleet,  and  in  which  a  vast  number  of  dsips  perished    Upon 
this  evidence  the  juiy  were  of  opinion,  onder  the  direction  of  the  Chief  Justice, 
that  the  terms  of  the  warranty  had  not  been  performed,  and  they,  therefore, 
found  a  verdict  for  the  underwriters,  the  defendants.     After  this  question  had 
[  394  ]  been  fully  argued  at  the  bar,  the  following  judgment  was  delivered;  in  deci- 
ding this  case,  it  is  not  necessary  to  say,  whether  sailing  orders  are  essential 
or  not;  as  at  present  advised,  we  do  not  say  that  they  are  absolutely  necessary. 
The  present  question  is  simply  this:  did  the  Arundel  sail  with  convoy.     This 
is  a  condition  which  must  be  literally  complied  with,  as  all  the  cases  agree. 
As  to  the  question  itself,  it  is  undoubtedly  a  question  of  fact:  and  the  facts  of 
the  case  seem  to  us  to  prove,  that  the  Glorieux  was  no  part  of  the  convoy. 
Admiral  Graves  had  sailed  before  they  arrived;  and  that  circumstance  seems 
very  material,  that  no  orders  were  left  behind  for  the  Glorieux.     We  say  that 
on  this  evidence,  she  was  not  a  part  of  the  convoy;  for  in  order  to  make  her 
so,  it  must  appear  that  she  was  under  the  orders  of  Graves.     Did  he  leave  her 
ThM  core   ^^^^'^  ^^  ^^^  <^^^  of  the  ships  that  remained.'  if  so,  it  would  alter  the  case 
naot  to  nil  ^^  materially.     But  there  was  no  such  idea;  for  if  there  had,  the  Glorieux 
or  depart     would  have  remained  at  Bluefields  for  the  rest  of  the  ships,  until  the   Ist  of 
with  con     August;  on  the  contrary,  Captain  Cadogan,  finding  that  Admiral  Graves  was 
Toy  does     gone,  immediately  followed;  for  his  sole  object  was  to  join  Admiral  Graves. 
That  T^ vet  ^*"P*  ™"*^  ^^  under  the  convoy  appointed  by  the  government,  who  propor- 
fei  shall  de  ^^^  ^^  strength  of  it  to  the  necessity  of  the  times.    To  what  end  would  this 
part  with    care  be  taken,  if  merchantmen  were  to  sail  under  the  protection  of  singie  ships 
conrojr  im  with  which  they  may  happen  to  meet?     We  arc,  therefore,  of  opinion,  that  if 
mediately    a  ship  do  not  sail  with  the  convoy  appointed  by  government,  it  is  not  a  sailing 
d'*"  Mrt  '*  ^'*^  convoy  within  the  terms  of  the  policy.     The  rule  for  a  new  trial  was  there- 
bn?^Iy'    fore  discharged. 
ffoDi  the  4.  Lethulier's  case.      M.  T.  1691.  K.  B.  3  Salk.  443  ;  3  Lev.  320 

Slaceof  ren  This  was  an  action  on  a  policy  of  insurance  by  the  defendant  at  Tendon  in- 
ezvoofl  ap  suring  a  ship  from  thence  to  the  Blast  Indies,  warranted  to  depart  with  con- 
pointed  for  y^y^  It  appeared  that^  the  ship  went  from  London  to  the  Downs,  and  from 
boond'for  ***^°*^^  ^*"*  convoy,  aiid  was  lost.  After  a  frivolous  plea  and  demurer,  the 
that  port,  c'^^  stood  upon  the  declaration  ;  to  which  it  was  objected,  that  there  was  a 
therefore  if  departure  without  convoy. 

the  lading  Et  per  Cur.  The  clause  **  warranted  to  depart  with  convoy,"  must  be  con- 
port  be  Loo  stniea  according  to  the  usage  among  merchants,  that  is,  from  such  place  where 
the  Dkce  of  ^^"^^7*  ^^^  *®  ^®  **"^>  ^  ***®  Downs,  &c.  Holt,  C.  J.  contra.  Wc  take  no- 
rendezvoas  ^*^®  of  the  laws  of  merchants  that  are  general,  not  of  those  that  are  Mirticular 
the  Downs,  usages.     It  is  no  part  of  the  law  of  merchants  to  take  convoy  in  the  Downs. 

5.  Gordon  v.  Modley.   H.  T.  1746.  K.  B.  2  Str.  1265. 
OrSpitboad      On  an  insurance  from  London  to  Gibraltar,  warranted  to  depart  with  con- 
it  is  raffi     voy,  it  appeared  there  was  a  convoy  appointed  for  that  trade  at  Spilhead,  and 
eient^if  the  jj^^  ^i^jp  Ranger  having  tried  for  convoy  in  the  Do^vns,  proceeded  for  Spithead, 
witlTeoii     ^°^  ^^  taken  in  her  way  thither.     The  insurers  insisted  that  this  being  the 
voj  from     time  of  a  French  war,  the  ship  should  not  have  ventured  through  the  channel, 
thence.        but  have  waited  in  the  Downs  for  an  occasional  convoy,     ^d  many  mer- 
chants and  office-keepers  were  examined  to  that  purpose-      But  the  Chief 
Justice  held  that  the  ship  was  to  be  considered  as  under  the  defendant's  insu- 
rance to  a  place  of  general  rendezvous,  according  to  the  interpretations  of  the 
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words,  "  warranted  to  depart  with  convoy;"  Salk.  443.  445.  And  if  the  par- 
ties meant  to  vary  the  insurance  from  what  is  commonly  understood,  they  should 
have  particularized  her  departure  with  convoy  from  tfie  Downs. 

G.  D'Eguino  v.  Bkwicke.  M.  T.    1745.   C.  P  2  H.  Bl.  551. 
A  policy  had  been  effected  on  goods  on  board  a  ship,  called  the  Little  Bet-    |   335  "j 
sey,  on  a  voyage  at  and  from  London  to  St.  Sabastian  in  Spain,  warranted  to  Neither 
depart  with  convoy  for  the  voyage;  and  at  the  trial  of  an  action  brought  against  ****?•  ** '• 
the  underwriters,  it  appeared  that  no  convoy  was  appointed  directly  to  St,  Sa- J^j  ^* 
bastian,  but  that  the  Little  Betsey  sailed  under  convoy  of  a  squadron  of  fi^g- nil  with 
ates.fhe  commander  of  which  had  orders  from  the  Admiralty  to  take  with  him  convoy  to 
the  Weazle  and  another  frigate,  and  proceed  to  Gibraltar,  and  to  take  with  the  place  of 
him  such  ships  as  should  be  at  Spithead  bound  to  Bilboa  (which  is  very  near  dertmation, 
and  in  the  course  of  St.  Sabastian),  and  to  dispatch  the  Weazle  with  the  '"^'fJi^Mtoo*^ 
ter  with  orders  to  see  them  safe  to  Bilboa;  and  on  the  voyage  the  commodore  convoy  ap 
made  a  signal  for  the  Weazle  to  part  company,  and  take  with  her  such  ships  pointed  for 
as  were  bound  to  Bilboa  and  St.  Sabastian,  in  obedience  to  which  the  Weazle  vossels  for 
parted  convoy  and  took  with  her  the  Little  Betsey,  and  other  ships  bound  to  that  deati 
Bilboa  and  St.  Sabastian,  but  soon  after  parted  with  them  in  chace  of  a  stranjge  nationgoea. 
ship,  and  did  not  afterwards  join  them,     A  jury  of  merchants,  to  whom  Chief 
Justice  Eyre  left  the  question,  determined  this  to  be  a  sailing  with  convoy  ac-g^  .^  ^^ 
covding  to'thc  meaning  of  the  warranty;  and  the  Court  of  Common  Pleas  af-^j^j^  ^jj  ^ 
terwards  approved  of  the  verdict.  der  a  force 

7.  Smith  v  Readshaw.  E.  T.  1181.  K.  B.  Park  on  Insurance, 454.  S.  P.  Ds  appointed 

Garay  v.  Clagget.  M.  T.  1795.  K.  B.  Ibid.  to  accom 

In  this  case  it  appeared  that  there  had  been  an  insurance  on  the  ship  Wil-  ^^7^ 
liam, "  at  and  from  London  to  Jamaica,"  warranted  to  depart  with  convoy  for  ^  ^^^^ 
the  voyage,  Lord  Mansfield,  in  the  course  of  his  summing  up  to  the  jury,  said:  voyage  on 
a  warranty  to  sail  with  convoy,   means,  with  such  a  convoy  aa  |fovemment  w,  and  ia 
pleases  to  appoint;  and  whether  it  consists  of  separate  ships,  at  different  sta-thento  be 
tions  or  not,  it  is  convoy  for  the  voyage;  therefore,  on  that  point  there  is  ^^^y^'^^^J, 

^^"*>*-  «  ^   w^    **  force. 

8.  AuDLEY  V.  Duff.  H.T.  1809.  K.  B.  2  B.  fit  P.  111.  S.  P.   Manning  v. 

Gist.  Marshall,  book  1.  c.  8.  s.  4.  Qr  she  nil 

It  appeared  in  this  case,  that  a  policy  had  been  executed  on  a  ship  called  under  the 
the  Ceres,  "  at  and  from  Oporto  to  Lynn,  with  liberty  to  touch  at  any  ports  on  protection 
the  coast  of  Portugal,  to  join  convoy  particularly  at  Lisbon,  at  12  guineas  per  ^  a  amaU 
cent.,  to  return  6/.  if  she  sail  with  convoy  from  the  coast  of  Portugal,  and  ar-  JJ^*  jJJon, 
rive."     Tne  Ceres  sailed  from  Oporto  with  a  sloop  and  cutter  appointed  to  pro-  ^j^^  ^^^  y^^ 
tect  the  trade  of  that  place  to  Lisbon,  from  whence  it  was  to  proceed  with  j^^  tobring 
the  Lisbon  trade,  under  a  larger  convoy,  for  England.     In  the  way  from  O-  the  Beet  ap 
porto  to  Lisbon  the  fleet  was  dispersed  by  a  storm,  and  the  Ceres,  judgiM  for  to  a  partica 
the  best,  run  for  England,  and  arrived .     The  Court  held,  that  the  assured  was  J*^^*";;^ 
entitled  to  a  return  of  premium.  ficient, 

9.  Lilly  v.  Ewer.  H.  T.  1779.  K.  B.   1  Doug.  72.     Jepferyes  v.  Lege!^-    r  33^  1 

dra.   1  Show.  320;  4  Mod.  58;  Carth.2l6;  Salk.  443;  Holt.  465.  Buithevea 

This  was  an  action  for  money  had  and  received,  brought  against  an  under- .el  maat 
writer  for  a  return  of  premium.     The  policy  was  on  the  ship  the  Parker  gal-contiaue 
ley,  "  at  and  from  Venice  to  the  Currant  Islands,  and  at  and  from  thence  to  wuft  ine 
London,  at  a  premium  of  5  guineas  per  cent ,  to  return  2i.  per  cent,  if  the  ship        ^^j^^ 
sailed  with  convoy  from  Gibraltar,  and  arrived."     The  ship  touched  at  ^ihral- ^j^^  ^^^^^^ 
tar  on  her  way  home,  and  sailed  from  thence  under  convoy  oi  Zephyr  sloop  of 
war,  but  the  convoy  was  destined  only  to  go  to  a  certain  latitude,  about  as  fer 
as  Cape  Finisterre,  being  ordered  on  the  Lisbon  station;  and  accordingly  the 
ship  and  convov  separated,  and  the  ship  arrived  safe  at  London.     The  only 
question  in  the  'cause  was,  whether,  by  the  terms  of  the  policy,  the  condition 
fortlie  return  of  premium  was  a  departure  from  Gibraltar,  with  such  convoy 
as  could  be  met  with,  for  whatever  part  of  the  voyage  that  might  happen  to  be, 
or,  a  departure  with  convov  for  the  voya;re.     At  the  trial  u  verdict  was  found      • 
fjr  thppljil'iMT      lu  this  term  a  rule  was  obtaiuQil  to   shew  cause  why  ihcro 


pren 

tohehmt  The  witaeiKs  ftr&e4EieaAHtMraffe,di«ttiie]r 
oailemowl  the  vordb  **  vifh  eoaror^  to  bob  eiawr  fer  the  v«j^^;  and  tbe 
brdkerindytlMtflt  thetiiwwIieatkiipaiW^vv^pK^kewdei^^  and 
spprelMide«lthalitwM9D«o4e«ilood,  by  «E  the  pwtk  i,  tfat the  coptoj  was 
to  he  fer  the  rofwgt,  aad  that  the  retara  was  aach  as  was  aaaal  when  con  yoj  ibr 
the  Toya^  wameaat.  His  I  iiAJii.i.  after  ilniaLAe  giiiiau,aMd,  that  when 
the  ease  was  opened,  he  thua^lii.  on  the  free  ^oT  &e  pofejr,  that  the  words 
awstiaeaa  for  the  yoysjge.  He  had  aot  a^HOed  the  etidence  to  adc  the 
opinion  of  the  witneases  on  the  cooilnicflOB,  ivai  to  learn  whether  there  was 
aarf  naage,  m  this  case,  whkh  wonid  giwe  a  fixed  technical  sense  to  the  words. 
This  was  a  <|ncstien  of  fret,  to  he  ascertained  bj  evidence,  and  proper  for  the 
consideration  of  a  jnrj.  After  aigummt,  tte  Conrt  said:  on  the  words  we 
wi^e  stron^lj  of  opinion  oiai  the  poli^  nwani  a  departure  with  convoy  intend* 
ed  for  the  wcjwfit.  Tlie  parties  conld  not  OKan  a  depaitnie  with«convoj  which 
might  he  designed  to  aeparatefrpmAedbip  in  a  dsj  or  two,  though,  when  con* 
wcj  for  die  whole  of  a  voyace  is  clearly  Btended,  an  unfotescen  separatidn  is 
an  accident  to  wUdb  the  undierwnter  is  fiahie;  for  the  meaning  of  soch  a  war- 
ranty is  not  that  the  sliipand  convoy  mnst  continue  and  arrive  together.  But 
we  stifl  thinh,  that  the  evidence  was  ptopeily  admitted  at  the  trial  of  thiscaose, 
because  Ifae  sense  contended  for  by  the  phintilFi  was  not  incoosisleiit  with  the 
words  of  the  pcrficy,  and  therefore  it  was  material  to  see  what  the  usage  was. 
The  rde  most  he  made  absolute. 

10.  Jerramrcsv.  LsccsmnA.  1  Show.920;  4Mod.58;  Carth.216;  SLev.SSO; 
t  «1  1  Salh.  443;  Hok.  465. 

UolcM  Hbe  Declaration  in  case,  upon  a  policy  of  insurance  on  a  ship  called  the  Olive 
{v^aomt  ®™**^**>  *""?  London  to  Naples;  and  sets  forth  the  policy  in  hac  verba,  by 
4uMe  Beck  ^^^  ^^  *^'P  ^^^  warranted  to  depart  with  convoy,  and  avers,  that  bein^ 
dMi;  bat  ffloaden,  she  deparded  from  London  towards  Naples,  cms  ei  sub  prcmdio  nortt 
•aeb  s^ei  gturrinot;  that  afterwards  she  was  taken  at  sea,  and  lost  «A^»  asBumpsk  plea 
d^frt  btp  dcd .  The  jury  found  that  the  defendant  signed  the  policy  profit;  that  the  shijy 
1^0,  and  departed  with  convoy;  that  the  ship  wat  separated  fitHn  the  convoy  by  stress 
Aomttmy  ^^^^^^l  u>  ^^  Downs;  that  she  was  driven  into  Foy;  that  she  (waiting for 
tbiog  Is  Iw  c<>nvoy)  did  afterwards  go  out,  expecting  to  meet  the  convoy,  supposed  to  be 
powsr  to  eonimg  from  Torfoay;  that  the  wind  was  fair;  that  the  convoy  was  not  come 
eenttnsssnup;  that  she  could  not  return;  that  she  sailed  on;  and  that  afterwards,  ten 
^«!?*  S?  leagues  off,  she  was  taken  by  a  French  man  of  war.  The  Court  held,  that 
Smoosvov  ^****  •«pw«tion  being  by  a  tempest  at  the  first,  and  the  ship  and  convoy  never 
hs  win  be  ^^^^  meeting,  and  the  ship  sailing  to  meet  with  the  convoy  to  go  with  it  the 
•fouMd  at  ''est  of  the  voyage,  and  being  again  driven  away  by  tempest,  and  taken  by  pt- 
nll  SYSfito,  rates,  though  the  convoy  remained  all  this  time  at  Torbay,  was  not  such  a 
If  thsrs       nofflect  in  the  captain  as  to  discharge  the  insurer. 

fhTJi-r        ^^  '^  ^^'  ^^^'  ^^^5  S^»n-  3;  2  Vern.  176;  Str.  1250.  1265;  Ld.  Raym, 
»j^«ption    '^^'  ^^'  ^  M^-  ^^'  ^^'^   '^  '^-  '7^-  ^S"^;  3  Bac.  Abr.  600;  1  Burr.  347;  3 
In  tho  ohor  W'  ^*^'^i  Comp.  601 ;  Park  on  Insurance,  347.  349;  Doug.  732.  17.  22. 
t«r  part;.  ^  II .  Laing  v.  Glover.  T.  T.  1813.  C.  P.  6  Taunt.  49. 

In  whioli         '^'^'^  question  in  thitf  case  arose  on  the  construction  to  be  put  on  the  Convoy 
flo^fhf  ©«•  *''^^  '^^  ^^^'^'  ^  f'  ^7:  thfl  Irt  »<»ction  of  which,  after  recitmg  the  Hdvantoige 
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arifling  from  veaseb  sailing  with  convoy,  enacts,  that  it  shall  not  he  lawful  for  n^r  or  matf 
any  ahip  or  vessel  belonging  to  any  of  his  majesty ^s  subjects  (with  certain  ex-  ^^  of  tto 
eeptions,)  to  sail  or  depart  from  any  port  or  place  whatever,  unless  under  the  ^^** ," 
convoy  of  such  vessel  or  vessels  as  may  be  appointed  for  thai  purpose.     The  S^chanrerf 
4th  section  of  the  same  act  renders  nuU  and  void  ail  policies  of  insurance  ef-from  hiaci^ 
fected  on  ships  which  «hall  sail  or  depart  without  convoy,  or  shall  afterwards  venantlirith 
desert,  or  wilfully  separate,  from  such  convoy,  contrary,  ^c.     It  appeared^ '^«f«'«nc? ttf 
that  the  ship  in  question  had  sailed  from  Cork  with  convoy,  and  returned,  and  |*'®  F"^<^» 
again  sailed  thence  with  the  convoy;  but  that,  in  consequence  of  an  «w5cident,  Jj[|^^*  j^*^^ 
she  was  obliged  to  leave  the  convoy,  and  put  back  for  the  purpose  of  being  re-  he  started, 
paired)  and  ultimately  sailed  on  the  original  voyage  without  convoy,  and  with-  but  be  need 
out  a  titieoce  for  that  purpose.     The  port  of  Cork  is  the  general  rendezvous  of  >^oOoin  any 
vessels  desirous  of  obtaining  a  convoy;  and,  in  fact,  a  convoy  sailed  six  weekit  ^^^^  ®^" 
after  the  departure  of  this  vessel.     The  ship  was  lost  by  perils  of  the  seast  ^[^33^  \ 
The  plaintin  had  a  verdict,  subject  to  the  opinion  of  the  Court .     On  a  rule  for   ^  ^ 

Ihat  purpose,  the  Court  were  of  opinion,  that  as  a  vessel  may  sail,  without 
convoy,  from  a  port  whither  she  is  driven,  from  which  no  convoy  is  accustomed 
to  sai/,  and  as,  from  the  nature  of  the  goods  on  board,  or  from  the  expense 
and  inconvenience  incurred  to  the  owner  by  the  delay,  the  necessity  of  sailing 
miffht  be  fully  as  strong  where  a  vessel,  under  the  above  circumstances,  is 
obuged  to  sail  either  without  convoy,  or  to  wait  a  Considerable  lime;  and,  fur- 
ther, as  from  the  general  nature  of  the  language  of  the  statute,  and  the;  naturaf 
snpposition,  that  a  case  like  the  present  was  not  unforeseen  by  the  legislature , 
h  IS  -reasonable  to  suppose  that  the  act  was  intended  to  apply  only  to  the  ori-' 
ginal  sailing,  coupled  with  the  inevitable  return  of  the  ship  to  port;  they  werd 
atithorized>  in  considering  it  a  case  pot  prohibited  by  the  legislature « — ^Rul€f 
discharged. 

12.  Webb  v.  Thomson.  E.  T.  1797.  C.  P.  1  B.  &  P.  5.  S.  P.  Anderson  v. 

Pitcher.  2.  B.  &  P.  164.  Cohen  v.  HiNcitLEV.  1  Taunt.  249. 
Per  Heathy  J,     In  deciding  the  point,  that  sailing  orders  are  necessary  to  f^  •„  ii,^ 
the  performance  of  a  warranty  to  depart  with  convoy,  unless  particular  cir-  maatar'a  da 
cumstances  except  the  insured  from  the  general  rule;  Buller  J.  {ahsenie  Eyreij,  hfstom 
C.  /.,)  with  whom  the  other  judges  present  concurred,  said:  the  case  is  here  ™  depar 
brOu^t  to  a  question  of  law.     In  point  of  law,  then,  the  general  proposition  is,  ^^"^  ^"^f! 
that  saUing  instructions  are  necessary.     Now,  we  do  not  say  that  there  miiy  ^tam^the 
not  be  cases  in  which  they  may  be  dispensed  with.     In  Ilibbert  v.  Pigou,  commo 
Park.  341.  it  is  said:  it  is  not  necessary  to  say  whether  sailing  orders  are  es-dore'a  ii^ 
sential  or  not;  as  at  present  advised,  we  do  not  say  that  they  are  absolutely  ne- Aractioiis 
cessary ;  and  the  case  of  Victorin  v.  Cleeve,  2  Sta.  1250.  goes  no  further.     '^ *"^^t^'*jj[ 
the  captain,  from  any  misfortune,  from  stress  of  weather,  or  other  circumstan-  ^^ijj  ^^ 
cea,  be  absolutely  prevented  from  obtaining  his  instructions,  still  if  is  a  depar- g^^.» 
tiire  with  convoy;  but  then  he  must  take  the  earliest  opportunity  to  obtain 
them.     Generally  speaking,  unless  sailing  instructions  are  obtained,  the  war- 
ranty is  not  complied,  with;  the  captain  cannot  apswer  signals;  he  does  not 
know  the  place  of  rendezvous  in  case  of  a  storm;  he  does  not,  in  effect,  piit 
himself  under  the  protection  of  the  convoy,  and  therefore  the  underwriters  are 
bot  benefited.  But  iAfcs 

13.  Victorin  v.  Cl»evb.  H.  T.  1747.  K.  B.  3  Sh.  1260.  S.  P.  MaoAlha- marter  do 

ENS  V,  BuSBBR.  T.  T.  1814.  C.  P.  4  Campb.  N.  P.  C,  64.  «11  ij  W» 

'  The  plaintHT  insured  on  goods  in  the  Johii  and  Jane,  from  Gottenburgh  to   I  ^^^  I 
liondon,  with  a  warranty  to  depart  with  convoy  from  Fleckery.     In  July,  JJT^lwo 
1-744,  die  ship  sailed  from  Gottenburgh  to  Fleckery,  and  there  she  waited  for  ^^  -^  ^ 
the  cokivoy  two  months.     On  Uie  21st  of  September,  at  nme  in  the  morning,  yenud  w 
three  men  of  war,  who  had  100  merchants'  ships  in  convoy,  stood  off  Flecke-  doing  by 


ty,  and  made  a  signal  lor  the  ships  there  to  come  out,  and  likewise  sent  in  a  the  badnw* 
yaul  to  order  them  ont.  Tliere  were  14  ships  watting,  and  the  John  and  Jane  ^^  "•  ^•^ 
got  otit  by  12  o'clock,  and  one  of  the  first;  the  convoy  having  sailed  gently  on,  ^^^ 

*  If  the  proper  instmetioiM  be  not  obtained,  and  there  is  no  ezcase  for  not  obtaining  ,    .  ». 
tfitem^  it  is  the  same  as  if  the  ship  had  sailed  altogether  without  convoy. 
Vol.  V.  30 
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voidable  ac  and  being  two  leagaes'a-faead.  It  was  a  hard  gale^  and  by  six  in  tbe  afttfr* 
cideDt;  noon  the  ship  came  up  with  the  fleet,  but  could  not  get  to  either  of  the  men  of 
war  for  sailing  orders,  on  account  of  the  gale  of  wind.  It  was  stormy  all  night, 
and  at  day-break  the  ship  in  questioa  was  in  the  midst  of  the  fleet,  but  the 
weather  was  so  bad,  that  no  boat  could  be  sent  for  sailing  orders.  A  French 
privateer  had  sailed  amongst  them  all  night;  and  on  the  2i2d,  it  being  foggy, 
attacked  the  John  and  Jane  about  two,  who  kept  a  running  fight  till  dark, 
which  was  renewed  next  morning,  when  she  was  taken.  For  the  defendant 
it  was  insisted,  that  this  ship  was  never  under  convoy,  nor  is  ever  so  consider- 
ed till  they  have  received  sailing  orders;  and  if  the  weather  would  not  permit 
the  captain  to  get  them,  he  should  have  gone  back.  But  the  Chief  Justice 
and  jury  were  both  of  opinion,  that  as  the  captain  had  done  every  thing  in  ^a 
power,  it  was  a  departing  with  convoy;  and  these  agreements  are  never  con-^ 
fined  to  the  precise  words;  as  in  the  case  of  departing  with  convoy  from  Loa<- 
Egcepted  don,  when  the  place  of  rendezvous  is  Spithead,  a  loss  ingoing  thitner  is  within 
in  tbe  char  the  policy.     So  the  plaintifl*  recovered. 

ter-partj         14^  Satoerson  v.  Blsher.  E.  T.  1814.  C.  P.  4  Campb.  N.  P.  C.  54.  n. 
In  this  case  it  appeared  that  there  had  been  an  undertaking  to  sail  with 
convoy,  but  that  the  vessell  had  been  prevented  from  joining  it  by  the  state  of 
the  weather.     This  was  an  action  against  the  defendant  as  owner,  for  breach 
of  his  undertaking.     It  was  contended,  that  under  the  circumstance  above 
stated,  the  defendant  was  not  liable,  as  the  ship  has  been  prevented  from 
joining  convoy  hy  the  accidents  of  navigation,  which  must  be  taken  to  be  an 
exception  to  the  whole  of  his  undertaking.     But  Gibbsy  C  J.  said:  the  state 
of  the  weather  cannot  be  viewed  as  an  excuse  for  the  non-performance  of  the 
contract. 
Sinmo        *^-  Veedon  v.  Wilmot.  T.  T.  1744  C.  P.  2  Park,  444,  notes;  Abbott  on 
dore  lefwe       ...  ,  Shipping,  24S. 

them»  he  A  ship  insured,  departed  from  London,  and  arrived  at  the  downs,  23d  of 
will  not  be  August,  when  a  convoy  were  under  sail,  and  the  captain  sent  one  of  his  men 
liable  for  on  board  for  sailing  orders,  which  were  refused,  but  the  commodore  said^ 
obtabed^  "keep  on,  and  I  will  take  care  of  you;"  and  the  ship  being  lost  that  night  by 
them.  sinking  on  the  shore,  the  question  was,  if  the  ship  was  put  under  convoy,  hav- 

ing no  sailing  orders?     And  it  was  held  she  was;  and  the  plaintiff  had  a  ver- 
And  itmay  <^»ct.     See  3  Campb»496;  4  Taunt.  178.  493;  15  East,  517. 
beobierr  16.  SA>DEitsoN  v.  BusHER.  E.  T.  1814.  C.  P.  4  Campb.  64.  n. 

ed,  that  aa       This  was  an  action  against  the  defendant  as  owner  of  a  ship,  for  breach  of 
•p"^^«  1    ®  P""oni>se  to  sail  with  conyoy.     The  vessel  being  at  Oporto  as  a  general  ship> 
th  ^^^  plaintiff*'s  agent  shipped  on  board  of  her  100  pipes  of  wine,  for  which  the 

ToJ  necea  ^^^^^  signed  a  bill  of  ladinc,  stating  the  ship  to  be  bound  to  the  port  of  des- 
aanly  af    *V^ation  with  convoy.      Gibhsy  C,  X  clearly  held  that  such  a  bill  of  ladings 
fbrdfl  an  ad  signed  by  the  captain  amounted  to  an  absolute  undertaking,  by  which  the  de- 
diiional  se  fendant,  as  owner,  was  bound  that  the  ship  should  sail  with  convoy, 
ennty  to      tbe  ahip  and  cargo,  and  aa  this  condition,  therefoTe,  ia  a  main  indocement  with  mercbaDta 
to  ■end  their  coodi,  so  a  pablic  notice  that  a  ahip  will  aail  with  convoy,  or  a  bill  of  la- 
ding stating  that  a  ship  will  «o  sail,  amonnts  to  an  undortdsing  binding  on  the  owner,  that 
the  veasel  shall  sail  aerording  to  snch  notice  or  bill  of  lading. 

17.  Davidson  v.  Gwynne.  E.  T.  1810.  K.  B.  12  East.  381. 
A  charter-party  stipulated  that  the  ship  should  join  the  first  convoy  that 
Thispove    ^^^^  ^^^  she  should  be  loaded  from  England  for  Spain  or  Portug^,  or  ei- 
nant  ianot,ther:  the  declaration  averred,  that  the  vessel  sailed  with  the  convoy  (without 
hbwever,  asaying  the  first  convoy)  from  England  to  Lisbon.     To  this  the  defendant 
•^^'®"    pleaded,  that  the  master  having  taken  on  board  a  cargo  loaded  by  the  de- 
precedent;  fendant  as  freighter,  was  ordered  by  him  immediately  to  proceed  and  join  the 
first  convoy  sailed,  to  wit,  from  Portsmouth  to  London;  and  that  although 
neither  wind  nor  weather  prevented,  the  plaintifii*  neglected  to  proceed,  and 
join  such  first  convoy.     This  plea  was  held  bad,  upon  general  demurrer. 
18.  Wilson  v.  Foderingham.  E.  T.  1813.  K.  B.  1  M.  &  S.  468. 
^     .    .  The  charterer  of  a  ship  fi-om  L.  to  B.   and  back,  pleaded  to  an   action 

dM»uivW'  ^^^^***'  against  him  by  tha  owner,  on  the  chart£c-party,  for  not  providing  a. 
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sufficiemt  cargo  at  B.;  that  the  ship  sailed  on  the  voyage  from  L.  without  aty  avoided 
coovoy,  contrary  to  the  43  Geo.  3.  c.  57.  and  that  the  plaintiff  was  privy  to  ^y  \^^  ■***? 
and  knew  the  same.     Demurrer  and  joinder.     The  words  of  the  act  were  a<i- JJi\{?* 
verted  to  by  counsel  in  arguing  against  the  demurrer.     The  1st  section  enacts,  convoy,  aa 
that  it  shall  not  be  lawful  for  any  ship,  &c.  to  sail  from  any  port  or  place  what-  less  made 
«ver,  unless  under  convoy;  which,  it  was  urged,  was  an  express  declaration  with  that 
of  the  illegality  of  the  voj^age  independant  of  any  penalty;  that  this  was  con- '■**®°^*®*- 
finned  by  section  4.  which  makes  insurances  upon  all  ships  sailing  without  con- 
voy, contrary  to  the  act,  void  to  all  in  tents  and  purposes;  and  that  for  that 
cause,,  in  Hichley  v.  Walton,  (3  Taunt.  131.)  the  Court  of  Common  Pleas 
held  the  voyage  illegal;  and  yet  the  policy  in  that  case,  as  the  charter-party  in 
this,  was  made  while  it  was  in  doubt,  whether  the  ship  would  6ail  with  or  with- 
out convoy.     Per  Cur.     In  Hinckley  v.  Walton  there  is  no  doubt  that  the 
assured  was  instrumental  within  the  words  of  the  act.  to  the  ship's  sailing  as 
it  did.     And  in  a  former  case  of  Cohen  v.  Henckley,  (1  Taunt.  249.)  it  was 
considered  that  the  policy  was  not  avpided  by  the  ship's  sailing  without  convoy, 
unless  the  party  interested  Was  instrumental  in  her  so  sailing.     We  therefore 
think,  in  this  case,  that  the  defendant  was  not  excused  because  the  captain 
neglected  to  comply  with  the  provisions  of  the  act,  it  not  being  in  contempla- 
tion of  the  parties,  at  the  time  of  entering  into  the  contract,  to  violate  the  re- 
gulations ot  this  act.     Our  opinion  is  also  upheld  by  the  consideration  that  if  p  ^ . ,  ^ 
a  contrary  rule   were  suffered  to  prevail,  in  every  case  where  the  captain    L  3"**  J 
did  not  comply  with  the  regulations  of  the  act  in  one  instance,  he  would  be 
discharged  fi'om  fulfilling  the  terms  of  the  charter-party,  from  which  this  in- 
convenience would  accrue,  that  in  every  case  we  should  have  to  estimate  tha 
moral  rectitude  of  the  captain. — Judgment  for  the  plaintiff. 

i9.  Magalhaensv.  Busher.  T.  T.  1814.  C.  P.  4  Campb.  54.  , 

This  was  an  action  against  the  owner  <^  a  ship,  for  a  breach  of  an  under-  ^^  roaiTor 
takine  to  sail  with  the  convoy.     It  was  held  to  be  a  sufiicient  defence,  that  the  coane  dii 
merchant  himself  was  the  cause  of  it.     The  owner  had  engaged  to  sail ' from  peniM  with 
the  Douro  to  London,  with  convoy;  and  the  plaintiff  had  agreed  to  load  her  the  cove 
with  100  pipes  of  wine.     In  the  morning  of  ihe  4th  of  November,  the  day  °^.^^.  * 
appointed  for  the  sailing  of  the  convoy,  she  completed  her  cargo,  and  was  ^m  bonnd 
ready  for  sea,  except  that  a  number  of  the  plaintiH^^s  wine  had  not  been  put  on  ij,^  master 
board.     The  captain  remonstrated  repeatedly  with  the  plaintiffs  agents,  upon  for  hi^  owa 
the  delay,  but  was  not  able  to  get  the  last  parcel  alongside  till  mid-day.     The  benefit 
other  ships  belonging  to  the  convoy  had  dropped  down  the  river*     He  imme- 
diately followed  them,  and  from  that  time  had  used  every  effort  to  join  the  com- 
modore.    Had  the  wind  continued,  he  would  have  succeeded;  but  it  fell  calm^ 
and  all  his  endeavours  failed.     Lord  Ellenborough  held,  under  these  circum* 
stances,  that  the  master  was  excused,  the  owner  himself  having  caused  the 
injury  of  which  he  complained,  and  by  implication,  therefore,  having  wavered 
the  performance  of  the  condition. 

20.  Hinckley  v.  Walton,  T.  T.  1810  C.  P.  3  Taunt.  131. 

In  this  case,  the  question  before  the  Court  was,  whether  a  certain  vessel  Bat  if  he  Ig 
had  complied  with  the  conditions  of  her  licence;  and  by  such  compliance,  J»5['^j«e<» 
had  entitled  herself  to  sail  without  convoy.     The  licence  was  granted  to  sail  J^^^^  *^„ 
without  convoy,  provided  she  should  be  manned  and  armed  as  stated  in  the  j^tjoQ^  ^^ 
representation  upon  which  the  licence  was  granted.     The  ship  sailed  with  muit  strict 
the  number  of  men  and  guns  stated  in  the  representation;  but  had  some  putly  adhere 
on  shore  in  the  co^rse  of  the  voyage;  and  had,  therefore,  less  than  the  com- to  ite  ternn 
plement  stipulated  when  captured.     Under  these  circumstances  the  Court  de- 
cided that  the  conditions  of  the  licence  had  not  been  complied  with,  and  that 
the  vessel  had,  therefore,  sailed  without  convoy,  contrary  to  the  act. 
2.  ^totiie  covenani  to  perform  the  f  articular  voyage, 

(1  a)  hi  f^eneral.  »«     . . 

1.  LswfN  and  others  v.  the  East  India  Company.  M.  T.  1794.  Peake,  *     "^P 

N.P.C.241.  .         moH.whe. 

In  an  action  on  the  case  by  the  plaintiff  on  a  charter-party,  from  which  it  hat  setfaiU 


con 
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jtroceed  An  appeared  that  the  plaintiff  had  let  a  vessel  to  the  East  India  Company  for  m 

the  partica  certain  voyage  io  trading  and  tear/ore,  the  declaration  aUedged,  that  the  de« 

r  ^o*^*  ^<^ndants  had,  without  the  plaintiff's  knowledge  or  coiwenf,  sent  the  ship  upon  n 

in  farther    ^^X^^  ^^  discovery^  and  not  upon  a  voyage  of  Uude  or  waarfarty  and  upon  that 

ance  of  the  voyage  of  discwer^^  the  vessel  was  stranded  and  lost.     From  the  evidence  it 

purposes  to  appeared,  that  the  son  of  (be  plaintiff  had  given  his  consent  and  that  the 

which  she   father  had  retired  from  business,  and  the  son  now  carried  it  on.     Per  hord 

was  freight  Kcwjon,     That  voyage  t)f  discovery  is  clearly  not  within  the  terms  of  the 

^**  charter-party,  and  I  thought  that  the  plaintiff  would  have  been  entitled  to  a 

verdict;  but  as  the  son  of  the  ship-owner  must  be  considered  aa  his  father's 

agent,  I  am  of  opinion  that  his  consent  was  sufficient;  therefore,  the  plaintiff 

niust  be  nonsuited. — Plaintiff's  nonsuited. 

2.  Puller  v.  Stewiforth.  E.  T.  1809.  K.  B.  11  East.  232. 
Batboththe     ^^  ^^  covenanted  in  a  charter-party,  that  the  master  should  remain  40  days 
Coart  of    et  Petersburgh,  to  dispose  of  the  cargo,  and  if  he  should  not  succeed  in  that 
King's        time,  that  he  might  then  bring  it  back  to  England;  but  instead  of  which,  the 
^ellcb»       master  not  having  succeeded  in  disposing  of  it  in  40  days,  proceeded  i6 
Stockholm,  and  there  sold  the  cargo  with  the  best  intenttoos,  and  took  in  otheif 
goods  for  freight,  with  which  ho  returned  to  Lond6h;  it  was  decided  that  be 
committed  no  deviation  within  the  substantial  meaning  of  the  charter-party, 
and  therefore  was  entitled  to  his  freight  under  the  deed,  after  carrying  to  the 
jEiccount  of  the  merchant  the  freight  earned  in  bringing  the  goods  from  Stock- 
holm. 
[  ^4^  1  S.  Bell  v.  Milder,  E.  T.  1810.  C.  P.  2  Taunt.  285. 

^on  PImuu  ^^  ^^^  covenanted  in  charter-party  that  the  master  should  remain  40  days 
have  look  ^  ^^*  Petersburgh,  to  dispose  of  a  part-cargo  of  lead;  and  if  he  should  not  be 
ad  favora  ahle  to  efiect  it  in  that  time,  he  should  bring  it  back  to  England.  Upon  bring- 
bly  to  the  ing  it  back,  the  merchants  were  to  pay  him  2,7001.  but  if  the  voyage  succeed- 
exaet  per  cd,  they  were  to  pay  4,0vX)/.  Having  waited  the  stipulated  time  without  ef^ 
^""^^^^fecting  the  sale,  and  thinking  that  he  nSight  find  an  advantageous  market  at_ 
ihe  deed«^  Stockholm,  or  at  least,  by  taking  in  a  homeward  cargo  there,  might  save  the 

lirbere  &nv  *  Where  the  agreement  is  to  sail  and  proceed  direct  to  sach  a  port,  it  has  been  seen, 
ihat  any  deviation  in  proceeding  there,  will  sabject  the  captain  or  owner  to  an  action! 
and  in  soch  a  case  it  is  necessary  to  sail  to  the  port  itself.     J3at  circumstances  may,  an4 

«  frequently  do,  occur,  which  render  it  unsafe  for  vessels  to  sail  direct  to  her  loading  port 

or  port  of  discharge;  and  where  there  is  any  danger  in  her  doing  so,  it  is  uaaaUy  agreed 
that  she  shall  sail  to  ihe  port,  **  or  so  near  thereto  as  she  may  safely  get,*'  in  which  case  it 
js  not  necessary  to  sail  to  the  port  itself.     It  may  become  a  question,  what  is  a  sailing  so 
ptear  thereto  as  safety  will  allow;  which  must  depend  upon  the  circumstances  qf  each  par- 
tieular  case,  whether  the  danger  apprehended  be  that  of  falling  into  the  enemiee'  hands,  or 
incarring  a  confiscation  of  the  ship  or  cargo,  from  offending  against  any  foreign  ordinanca 
fit  r^g9la$ipa>  or  arising  from  the  shallowness  of  the  coast,  or  rocks,  shoals,  or  the  iikor 
jtfpHoy  says,  if  tl^e  ship  pat  into  any  other  port  than  what  she  was  freighted  to,  the  master 
\»  lijM>lo  to  damages  to  the  merchant;  Mol.  b.  2.  c.  4.  s.  10.     Again  it  is  said  by  him  an^ 
Mji|ayA^9  that  if  a  ship  enter  any  other  than  her  destined  port,  though  against  the  master's 
wDif  as  by  a  st^rm,  or  the  like,  the  goods  must  he  eouTeyed  to  dbat  port  at  the  maater*s 
^Tpen^ie;  Moi.  99;  Mol.  b.  2.  e.  4.  s.  9.     These  anthon,  of  ooniae,  do  not  contomplate  the, 
^yiHme  pf  (be  modem  exception  of  such  exception  of  such  perils  in  the  cfaartor-party*  by 
which  i^eariy  the  master  wiil   be  excused,  if  he  be  thereby  preTented  from  reaching  the 
doitioad  ppf^f    In  the  event  of  an  accident,  it  is  said,  that  the  masters  sind  two  mariners 
should  cq^ke  piptest  of  the  fact  before  the   proper  officer,  at  the  first  onportanity,  or  else 
^here  may  fap  further  danger;  which  seems  to  mean  the  loss  of  the  freipit;  MaL  99.     Bo- 


awiM  ohasryes,  that  when  a  ship  puts  into  anv  other  port  than  she  is  boniid  to  by  the  diar- 
ler-party,  die  master  is  liable  to  answer  for  all  the  damages  that  may  bappoa  tbevohy;  and 
if  the  master  Toluntarily  and  without  good  reason  put  into  such  port,  ana  siaterially  devi- 


atas  from  the  voyage,  perhaps  the  right  to  freight  may  be  thereby  afibcted,  though  the  ship 
afterw&ivls  reach  her  desUa«d  port,  and  make  a  right  apd  tnia  deliF^y  of  the  goods;  for  it 
cannot  he  said  in  such  ease,  that  the  goods  have  been  carried  the  Toyage  contracted  for; 
aor  can  the  master  have  it  in  his  power  to  go  wherever  he  pUaass,  and  put  the  merchant  to 
his  action  for  damages;  but  at  all  events,  the  former  by  such  conduct  will  subject  himself 
to  pay  damages,  and  the  anvooot  will  be  in  the  reasonable  diaeretioB  of  a  jary.  If  the  mas- 
ter was  forced  into  the  foreign  port  by  storm,  enemies,  or  tempest,  that  will  not  certainly 
affect  the  right  to  freight,  if  the  voyuge  bo  afterwards  completed;  Beawes,  177;  see  Law^ 
^n  Charter-parties,  p.  60,  61,  and  6?, 
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inerchants  from  a  total  loss  of  the  freight  of  the  lestd,  the  master,  instead  of  iuKdeviuioa 
mediately  returning  to  England,  sailed  for  Stockholm,  and  there  took  in  a  has  beea  of 
homeward  cargo  of  hemp,  with  which,  and  the  lead,  he  then  returned  to  Eng-  ^  K^/^  ^ 

*  Tbs  principle  ofad  deciaioa  io  tbi«  cue  appeara  be,  that  the  parties  ihemeeWea^eb  consent  of 
in  the  charter- fmrtyytbefized  the  fam  to  be  paid  for  to  the  faikiro  of  their  Toyage;  and  that  i\^  freiebt 
the  voyage  having  failed,  bac  the  master  having  performed  his  full  daty,  he  was  entitled,  as  er  migMrea 
a  matter  of  coarse,  to  this  sum.    That  as  far  as  respected  the  return  cargo,  he  was  bonnd*  sonably  bo 
indeed,  to  bring  back  the  lead;  bat  as, the  greator  part  of  his  ship  was  nnoccnpied,  and  as  implied.* 
the  occupation  of  it  with  a  cargo  for  htmseif  did  not  interfere  with  any  poesible  interest  of> 
the  merchant,  whose  business  in  fact  was  concluded,  there  could  bo  no  objection  to  his 
taking  in  such  a  portion  of  the  hoflsewand  cargo  on  his  own  acconnt.    Mansfield,  C  J.  in- 
deed said,  that  he  considered  it  as  a  mere  contract  to  take  certain  goods  to  Rntaia,  upon 
nalo  or  retnrn;  and  that  he  could  see  no  reason  why,  in  the  return  voyage,  the  captain 
might  not  earn  what  else  be  could,  by  taking  other  goods  on  board  for  his  owh  henefitt 
*j  1b  common  cases  of  charter-party,"  said  bis  lordship,  "  there  usually  is  a  covenant  tha 
4he  fraighter  will  supply  a  certain  quantity  of  homeward  freight  at  the  foreign  port,  and  i    . 
■be  does  not.  the  plaintiff  has  his  action  on  the  covenant  against  him;  but  suppose  instead 
of  leaving  the  damages  open,  he  stipulates,  "  if  I  cannot  provide  a  cargo  for  vou,  I  will 
poy  yon  so  much,"  would  not  the  owner,  ia  that  ease,  have  a  right  to  take  good*  on  board 
for  hjs  own  acconnt.     His  ship  is  at  full  liberty  for  him  to  make  any  other  profit  of,  and 
in  such  case  be  doubtless  would  insist  on  more  or  less  liquidated  damages,  according  to 
4he  chance  be  foresaw  of  getting  freight  home  from  the  place  where  he  was  going;  he  would 
raise  or  lower  his  demand  accordingly,  and  in  such  case  I  see  no  reason  why  the  person 
who  had  stipulated  to  pay  such  liquidated  damages  should  bo  discharged  for  any  part  thore- 
4>f  on  account  of  the  profit  which  the  plaintiff  might  make  by  the  cargo  supplied  by  any 
jother  person;"  see  2  Holt  on  Shipping,  48. 

It  is  interesting  to  remark,  says  Lora  Chief  JuUice  Abbott,  the  coincidence  of  this  de- 
4uaioB  of  Che  Court  of  Common  Pleas  with  the  sentiments  of  two  learned  foreigners  on  an 
article  of  the  French  Ordinance,  somewhat  similar  to  the  particular  agreement  of  these 
parties.     In  tbe  first  place  it  will  be  recollected,  that  the  parties  had  fixed  a  sum,  to  bo 
paid  in  the  event  of  the  merchants  net  loading  the  ship,  and  that  this  sum  was  about  half 
of  what  the  master  would  bo  entitled  to  if  he  had  brought  a  cargo.     Tbe  case  did  not 
stand  upon  a  general  covenant  to  load  the  ship;  the  proper  remedy  for  a  breach  of  such  a 
^venant,  according  to  tho  law  of  England,  would  be  an  action  for  damages;  and  in  esti- 
mating the  damages,  the  jnry  would  make  a  deduction  for  such  benefit,  if  any,  as  the  mas- 
ter might  derive  from  bringing  the  goods  of  other  persons;  but  if  he  sboald  be  obliged  to 
return  empty,  they  would  award  damages  equivalent  to  tbe  sum  that  would  have  been  made 
payable  by  the  merchant  for  a  full  cargo ;  taking  care  on  one  band  that  the  master  should 
lose  nothing,  and  on  tbe  other  hand  that  he  should  gain  nothing  by  tbe  breach  of  the  mer^ 
chant's  contract.     And  this  agrees  with  the  opinions  of  Vaiin  and  Pothier  on  one  of  the 
articles  of  the  French  Ordinance,  which  imports,  that  the  merchant  who  does  not  load  the 
/(oantity  mentioned  in  the  charter-party,  shall,  nevertheless,  pay  tbe  freight  as  if  thewhoh) 
had  been  laden;  Ordonance  do  la  Marine  dn  Moisd'Aoust,  1681.  Liv.  8.  Tit.  3.  Fret.  Art. 
3.     Notwithstanding  thb  rule,  they  say,  if  the  master  procures  goods  from  other  pe/sons, 
the  freight  that  he  derives  from  them  shall  go  in  diminution  of  the  sum  to  be  paid  by  the 
jDoerchant;  Potheir,  Chartie-Partie,  num.  76;  for  the  Ordinance  awards  the  whole  to  him 
only  by  way  of  indemnity ;  1  Valin,  p.  642.     But  there  is  another  article  of  the  ordinance, 
which,  as  a  general  role,  is  very  extraordinary.     **  If  tbe  contract  be  fo'r  a  ceitain  quanti- 
ty of  goods,"  not  the  entire  ship,  **  tho  merchant,  who  will  withdraw  his  goods  before  the 
ship's  departure,   may  cause  them  to  be  unloaded  at  his  own  expencevon  payment  of  a 
iQoiety  of  the  fr<>ight;"  Fret.  Art.  6.     This  is  analogous  to  the  particular  stipulation  in  the 
charter-party  in  the  above  case  reported  by  Mr.  Sannton.    The  reason  of  this  article,  says 
Vnlin;  1  Vnlio.  646;  ii.  that  the  master  may  find  other  goods  to  re-place  those  that  are 
withdrawn,  and  a  moiety  of  the  freight  is  considered  as  a  suffieient  recompence  for  the 
delay  that  may  be  occasioned,  from  vi  hence  it  follows  that  the  master  shall  have  the  moiety 
without  deduction,  although  in  the  end  he  may  obtain  a  fall  cargo-    Pothier,  with  more 
preoision,  says,  tbe  moiety  of  the  freight  which  the  merchant  pays  in  this  case,  beug  the 
price  of  the  risk  that  the  master  runs  of  not  being  able  to  let  other  persons  the  part  of  his 
ship  which  the  merchants  goods  ought  to  occupy,  or  of  not  finding  an  equally  valnable 
froight,  be  ought  to  have  the  profit  of  this  moiety,  although  he  may  be  able  to  let  oat  this 
part  for  an  equal  or  even  a  greater  froight:  for  having  run  the  risk  ot  losing  the  freight  of  this 
part,  if  he  had  not  been  able  to  let  it,  he  ouglit  to  have  the  profit  of  it.     The  nnastcr,  by  relin- 
qoishinsunderthisobligationof  law  a  moiety  of  the  freight  to  the  freighter,  acquires  the  right 
jof  employing  for  his  own  benefit  the  part  that  had  been  let  to  him;  Charte-Parti,  num.  78. 
So  in  the  case  of  the  above  charter-party,  the  master,  having  agreeed  to  accept,  as  *  »«»h- 
stitote  for  his  general  right  to  an  equivalent  in  damages,  in  case  the  merchant  should  not 
load  tho  ship;  a  fixed  sum  short  of  tha  price  of  a  full  cargo,  by  which  he  might  he  a  loser 
if  he  eonld  not  obtain  a  cargo  jalsewhere,  was  entitled  to  the  whole  of  the  stipulated  aam 
as  the  price  of  the  risk,  if  he  had  the  good  fortune  to  find  other  persons  who  would  load 
ibis  ship;  see  Abbott  on  Shipping,  p.  21;$, 
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[  344  ]  land.     The  clear  profit  of  bringing  this  cargo  was  about  S,400L ;  the  sum  pajr^ 
able  under  the  charter-party,  as  before  said,  if  the  Toyage  had  been  success^ 
fol,  would  have  been  about  4,0001. ;  the  master  offered  to  settle  the  account 
With  the  merchants,  by  charging  them  with  what  would  have  been  due  if  he 
It  may  not  be  here  imippfopriate  to  enter  into  a  detail  of  the  rales  which  are  followed  by 
our  eonrta,  aa  appeitaiiiing  to  this  sabject,  both  aa  a  guide  to  the  eonatractios  to  be  pat  up- 
on a«eh  a  coTenant  in  m  ehaiter-partiea,  and  as  eincidating  the  principles  applirable  to 
general  ships,  upon  which  footing  charter-Tossels   nDost  in   many  instances  be  viewed , 
owing  to  this  manifold  exceptiona  now  introdoced  into  such  deeds.     As  a  general  rale,  it 
nay  be  therefore  laid  down,  that  the  master  most  proceed  to  the  place  of  destination  with- 
ont  delay  and  withoot  stopping  at  any  intermediate  port,  or  deviating  from  the  straight  and 
diort  conise,  nnless  snch  stopping  or  deTiation  be  necessary  to  repair  the  ship  from  the  ef- 
fects of  accident  or  tempest,  or  to  avoid  enemies  or  pirates,  by  whom  he  has  good  reason 
Co  aospeet  that  he  shall  be  attacked  if  he  proceeds  in  the  ordinary  track,  and  whom  he  has 
good  reason  to  hope  that  he  may  escape  by  delay  or  deviation,  or  nnless  the  ship  sail  to 
the  places  resorted  to,  in  long  voyages,  for  a  supply  of  water  or  provisiqns  by  common  and 
established  nsage;  Roccns,  not.  52,-  Park  on  Insnrance,  c  17;  of  Deviation,   French  Or- 
dinance, liv.  8.  tit.  8.     And  if  the  sliip  has  the  misfortune  to  meet  with  enemies  or  pirates, 
the  master  nrast  perform  the  part  of  a  valiant  man,  and  make  the  best  resistance  which  the 
eomparative  strength  of  his  ship  and  crew  will  allow;  Ordinance  of  the  Hanse -Towns,  art. 
S6,  86,  87;  Roccns,  not.  70.     If  the  ship  be  driven  into  a  port  oat  of  the  course  of  the 
Toyage  by  tempest  or  the  master  sail  thither  for  any  of  the  above  mentioned  reasons,  he 
nnst  wait  no  longer  than  necessity  requires,  but  sail  again  without  delay,  and  for  that  pur- 
pose supply  his  ship  with  the  requisite  necessaries,  or  repairs,  as  expeditiously  as  he  can. 
If  by  reason  of  the  damage  done  to  the  ship,  or  through  want  of  necessary  materials,  she 
cannot  be  repaired  at  all,  or  not  without  very  great  loss  of  time,  the  master  is  at  liberty  to 
procure  another  ship  to  transport  the  cargo  to  the  place  of  destination;  Laws  of  Oleron, 
arL  4.  and  Cleimc  thereon,  French  Ordinance,  liv.  8.  tit  8;  Fret.  art.  11.  and  Valin  there- 
t>n;  BfoUoy,  book  2.  c.  4.  s.  6;  Ordin.  of  Antwerp,  2  Magens,  p.  14.  art.  8;  Ord.  of  Rot- 
terdam, 2  Magens,  p.  164.  art,  147,  148;  see  also  the  judgment  delivered  by  Lord  Mans- 
field, m  the  case  of  Lake  v.  Lyde,  2.  Burr.  889.     But  if  his  own  ship  can  be  replaced,  he 
is  bound  to  send  the  cargo  by  another,  but  may  detain  it  till  the  repain  are  made,  and  even 
hypothecate  it  for  the  ezpenee  of  them,  that  is,  supposing  it  not  to  be  of  a  perishable  na- 
ture; if  it  be  of  snch  a  peiiahable  nature,  he  ought  to  tranship  or  sell  it,  according  mm  the 
one  or  the  other  will  be  most  beneficial  to  the  merehant;  see  the  judgment  pronounced  by 
Sir.W.  Scott,  in  the  case  of  the  Gretitndine  Mazzola,  8  Rob.  A.  R.  p.  240.     So  if  the 
ship  had  been  wrecked  and  the  caigo  saved.     And  if  on  the  high  seas  the  ship  be  in  imi- 
nent  danger  of  sinkins,  and  another  ship  apparently  of  sufficient  ability  be  passing  by,  the 
'master  may  remove  the  cargo  into  such  ship;  and  although  his  own  happen  to  outlive  the 
storm,  and  the  other  perish  with  the  cargo,  he  will  not  be  answerable  for  the  loss.    The  dis- 
posal, however,  of  the  cargo  by  the  master  is  a  matter  that  requires  the  utmost  caution  on 
iiis  part.     He  should  always  bear  in  mind  that  it  is  hb  duty  to  convey  it  to  the   place  of 
destination.     This  is  the  purpose  for  which  he  has  been  intrusted  with  it,  and  this  purpose 
he  is  bound  to  accomplisn  by  every  reasonable  practicable  method.     Every  act  that  is  not 
properly  and  strictly  in  furtherance  of  his  duty,  is  an  act  for  which  he  and  his  ownera  may 
be  made  responsible;  and  the  law  of  England  does  not  recognizo  the  authority  of  any  tri- 
bunal or  officer  acting  upon  his  suggestion,  or  at  his  instance;  but  will  scrutinize  their  acts 
as  much  as  his  own;  see  Hunter  r.  Prinsep  and  otheri,  10  East  878.  VanOmeron  v.  Dow- 
ick  and  others,  2  Camp.  42.     The  hypothecation  of  the  caigo  is  allowed  by  the  marine  law, 
and  by  the  law  of  England  also ;  but  it  is  allowed  in  those  coses  only  in  which  it  is  made 
in  furtherance  of  this  purpose.     The  sale  of  a  part  has  been  allowed;  but  it  was  allowed  in 
a  case  in  which  the  hypothecation  of  the  whole  would  have  been  lawful,  and  becauso  it 
was  considered  as  a  matter  equivalent  to  such  hypothecation.     Hypothecation  imports  a 
pledge  without  immediate  change  of  possession  {proprie  pignua  dicitnus,  quod  ad  credit 
torum  tranaU,  hypotheeam;  cum  non  transit  nee  posaestio  ad  ereditorem;  Dig.  18. 7. 
9.  2.);  it  gives  a  right  lo  the  party,  who  makes  advances  upon  the  faith  of  it,  to  haye  the 
possession,  if  his  advances  are  not  repaid  at  the  stipulated  time,  but  it  leaves  to  the  propri- 
etor of  the  things  that  may  be  hypothecated,  the  power  of  making  such  repayment,  and 
thereby  freeing  them  from  the  obligation.     It  is,  therefore,  contrary  to  the  nature  of  this 
proceeding,  and  consequently  contrary  to  the  duty,  and  beyond  the  power  of  the  master, 
to  engage  that  the  lender  shall,  at  all  events  have  the  goods  delivered  at  their  place  of  des- 
tination, to  hinn,  or  his  agenU,  to  be  there  sold  and  disposed  of  by  him  or  them,  without 
reserving  the  right  of  redemption  to  the  merchant;   and  such  an  engagement  will  not  be 
obligatory  upon  the  merchant,  but  he  will  still  have  the  right  to  take  his  goods  upon  pay- 
ment of  the  money,  for  which  they  may  have  been  engaged;*  Johnson  v.   Graves,  Taunt* 
844.     It  IS  obvious,  that  this  purpose,  viz.  the  covenyaoce  of  the  goods  to  thelplace  of  des 
Unatioif,  cannot  possibly  be  effected  by  a  sale  of  the  whole  of  them;  and  therefore,  accord- 
ing to  the  principles  before-mentioned,  the  master  cannot,  in  his  charterer  of  master,  have 
anthorjty  to  make  such  a  sale;  nor  does  the  law  superadd  such  authority;  Van  Omeron  y. 
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had  loaded  the  ship  homeward,  and  allowing  them  the  benefit  of  the  clear  earn*  [  345  | 
mgs  that  had  been  made;  thus  demanding  ^om  them  about  1,600/.     But  this 
they  refused,  and  insisted  that  the  earnings  should  go  in  diminution  of  ^e 
3,700/.,  &c.;  and  that  the  master  was,  therefore,  entitled  only  to  about 
600/.      Upon  this  the  master  brought  an  action  in  the  court  of  Common 

Dowiek  and  others,  2  Caropb.  42.    Bat  perhspa  a  better  roaaoo  for  this  rule  of  law  may 
be  found  in  tbe  pablic  ezpediencj  of  withholdiog  90  dangeroas  a  power  from  the  master,  • 

and  thos  rather  suffering  tbe  smaller  eyilt»  of  the  few  particnlar  hardships  resniting  from  the 
prohibition,  than  incnrrmg  the  danger  of  the  most  extensive  frands  and  mischief  which  snch 
a  power  might  occasion.  Perhaps  this  restriction  of  the  master  has  the  same  fonndation 
with  tbe  liability  of  common  carriers,  for  losses  by  fire,  robbery.  Sec.;  tbe  preference  of 
the  less  of  two  evils;  the  election  of  a  limited  and  particnlar  mischief,  instead  of  a  princi- 
ple which  would  afford  facility  to  a  general  abose.  Tbe  master  is  dejure  the  agent  of  tbe 
owner  of  the  Tessel,  who  is  therefore  boand  by  his  acts  as  to  all  conseqaences  resniting 
from  his  conduct  of  the-  ship  and  of  the  voyage.  But  he  has  no  such  extensive  relation 
to  the  owner  of  the  cargo  as  respects  the  freighter;  he  w  only  a  carrier,  unless  specially 
constituted  an  agent  or  supercargo;  I  Rob.  84.  161.  156.  Therefore,  except  in  a  case  of 
tbe  last  necessity,  which  requires  the  sacrifice  or  hypothecation  in  part  or  whole  of  the  oar- 
go,  as  well  as  of  the  ship,  no  act  of  the  master  can  affect  the  owner  of  the  catgo;  2  Rob. 
251.  What  then  is  the  master  to  do;  if  by  any  disaster,  happening  in  the  course  of  his  . 
voyage,  be  is  unable  to  carry  the  goods  to  the  place  of  destination,  or  to  deliver  them  there?  . 
To  this,  as  a  general  question,  it  is  apprehended  no  answer  can  be*  given.  Every  case 
must  depend  upon  its  own  peculiar  circumstances.  The  conduct  proper  to  be  adopted  with 
respect  to  perishable  goods,  will  be  improper  with  respect  to  a  cargo  not  perishable.  On» 
thing  may  bo  fit  to  be  done  with  fish  or  fmit,  and  another  with  timber  and  iron;  one  methr 
od  may  be  proper  in  distant  regions,  another  in  tbe  vicinity  of  the  merchant;  one  in  a  fre- 
quented navigation,  another  on  unfrequented  shores.  The  wreck  of  the  ship  is  not  neces- 
sarily followed  by  an  impossibility  of  sending  forward  the  geods,  and  does  not,  of  itself, 
make  their  sale  a  measure  of  necessity  or  expedience;  much  less  can  the  loss  of  the  season, 
or  of  the  proper  course  of  the  voyage,  have  this  effect;  Van  Omeron  v.  Dowiek  and  others, 
2  Campb.  42.  An  unexpected  interdiction  of  commerce,  or  a  sudden  war,  may  defeat  tbe 
adventure,  and  oblige  the  ship  to  stop  in  her  course;  but  neither  of  these  events  doth  of 
itself  alone  make  it  necesiiary  to  sell  the  cargo  at  the  place  to  which  it  may  be  proper  for 
the  ship  to  resort.  In  these,  and  many  other  cases,  the  master  may  be  discharged  of  his 
obligation  to  deliver  the  cargo  at  the  place  of  destination,  but  it  does  not  therefore  follow 
that  he  is  authorized  to  sell  it,  or  ought  so  to  do.  What  then  is  be  to  do?  In  general  it 
may  be  said,  he  is  to  do  that  which  a  wise  and  prudent  man  will  think  most  conducive' to  the 
benefit  of  all  concerned;  see  the  judgment  of  the  Court  of  Common  Pleas,  delivered  by  C. 
J.  Mansfield,  in  Christy  v.  Row,  1  Taunt.  .818.  The  Court  appears  to  have  thought,  that 
a  master  bringing  back  goods  nnder  such  circumstances,  might  be  entitled  to  a  compensa- 
tion from  the  proprietors  of  the  goods,  although  they  held  he  could  not  recover  any  thing 
against  a  character  of  his  ship,  who  was  not  the  proprietor  of  the  goods,  tbe  service  not 
being  for  his  benefit.  In  so  doing  he  may  expect  to  be  safe,  because  the  merchant  will 
not  nave  reason  to  be  dissatisfied;  but  what  this  thing  will  be,  no  general  mles  can 
teacb;  French  Ordin.  tit.  Du  Fret.  art.  art.  6.  Some  regard  may  be  allowed  to  the  inter- 
est of  the  ship  and  its  owners;  but  the  interest  of  the  cargo  must  not  be  sacrificed  to  it. 
Transhipment  for  the  place  of  destination,  if  it  be  practicable,  is  the  first  object,  because 
that  is  furtherance  of  the  original  purpose;  if  that  be  impracticable,  return,  or  a  safe  depo  i 
sit,  (sec  an  instance  of  deposit  jvhich  seems  not  to  have  been  questioned  in  Liddard  v. 
Lopes  and  another,  10  Ea«t.  626.)  may  be  expedient.  A  disadvantageous  sale  (andalmost 
every  sale  b;  the  master  will  be  disadvantageous)  is  the  last  tiling  that  he  should  th'mk  of, 
becanse  it  can  only  be  justified  by  that  necessity  which  supersedes  all  human  laws;  see 
Abbott  on  Shipping,  250,  &c.,  and  see  8  Moore,  p.  115.  All  such  emergencies  should  be, 
however,  provided  for  by  special  clauses  in  charter-parties,  so  as  to  obviate  any  doubts, 
and  more  effectually  to  answer  the  intentions  of  the  parties,  than  any  arrangements  whkb 
may  otherwise  be  made  for  ihem. 

If  tbe  master,  being  compelled  to  take  refage  in  a  foreign  court  during  the  course  of  his 
voyage,  has  occasion  for  money  for  the  repairs  of  a  ship,  or  other  expense  necMsary,  to 
enable  him  to  prosecute  and  complete  the  voyage,  and  cannot  otherwise  conveniently  ob-  • 

tain  it,  he  may,  as  hath  been  before  observed,  either  hypothecate  the  whole  cargo,  or  sell 
a  part  of  it  for  this  purpose;  the  Gratitudine,  Mazzola,  8  Rob.  A.  R.  240.  In  the  latter 
case,  if  the  ship  reach  the  place  of  destination,  the  merchant  will  be  entitled  to  receive  the 
clear  value  for  which  the  goods  might  have  been  sold  at  that  place;  Alers  and  others  v. 
Tolin  and  others,  at  Guildhall,  Oct.  30,  1802;  before  I^rd  Ellenborough,  C.  J.  ond  a  spe- 
cial jury;  Abbott,  257;  Laws  of  Oleron,  art.  22;  Ordin  of  Wisbuy,  art.  85.  45.69; 
French  Ordinance,  liv.  2.  tit.  1;  Da  Cupotaine,  art.  19.  liv.  8-  tit.  8;  Eret.  art.  14.  and 
Valin.  thereon;  Pothier,  Ch.  Partie,  num.  S3.  34;  see  also  Molioy,  book  2.  ch.  2.  s,  14.; 
and  Ordin.  of  Rotterdam,  art.  133.  184.  135.  2  Magcns,  102.  103;  if  tbe  ship  afterwards 
perish,  and  reach  not  the  detslined  port,  the  Ordinance  of  Wisbuy  expressly  declares,  that 
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[  946  3  Pleafl  upon  the  cbarter-partyy  for  the  Don-j>ajment  of  the  2,700/.  with  the  pet 
eentage  and  fatuity.     At  the  trial,  the  jury  gave  a  verdict  for  thoee  sums. 
An  application  was  made  to  the  court  to  reduce  the  verdict  to  the  sum  that  bad 
been  previously  offered  by  the  merchants;  but,  after  argument,  the  verdict 
was  allowed  to  stand.     Vide  Abbott,  !2!1 . 

4.  BoRNMAN  V.  TooKE.  E  T.  1808.  1  Campb.  N.  P.  C.  377. 
mie  n«B-        It  was  stipulated  by  a  contract  made  at  Riga,  thilt  the  master  should  sail 
perform      from  thence-with  the  first  favourable  wind  direct  to  Plymouth.  Instead  of  sail-' 
uee  of      ing  direct  to  his  place  of  destjnation,  be  put  into  Copenhagen  unneceasarDyy 
t^^*  t  ^^^^^  ^^^  *^^P  ^^^  detained ^ong  time;  and  in  consequence  of  such  devia- 
Iwwever.  i^^^y  ^^  merchant  lost  the  benefit  of  the  insurances  which  he  had  effected,  andi 
Bj  barto     put  to  considerable  expense  in  efii^cting  others;  the  ship  being  afterwards  1h 
tho  roeove  berated,  voyage  performed,  and  the  ca<'go  delivered  and  accepted,  it  was  held 
7  .^f  ^      that  an  action  might  he  maintained  for  the  stipulated  freight.     The  merchapl 
freigbt        insisted  that  the  special  contract  was  avoided  by  the  deviation,  and  that  the 
master  could  only  be  entitled  to  a  reasonable  compensation  for  the  convey- 
ance of  the  cargo,  in  the  estimation  whereof  allowance  must  be  made  for  the 
expence  which  the  merchant  had  incurred  through  his  fault;  but  this  was  not 
allowed,  there  being  a  special  freight,  and  this  agreement  substantially  per* 
Aft«r  iIm     ^^™®^9  *^^  ^^^  proper  remedy  of  the  merchant  being  a  cross  action  for  the 
pvticaUr    recovery  of  damages. 

vojrafeic  (1  h)  A  to  Us  alteration. 

^"?hn**^f  '•  Davidson  v.  Gwtnne.  E.  T.  1810.  K.  B.  12  East.  381. 

U^htf  skn  ^°  ^^'^  ^^^'^  ^^  appeared  that  it  was  stipulated  in  a  charter-party  thai  the 
ed  itcan  ^^^^^  should  be  at  the  disposal  and  direction  of  the  freighter,  his  agents,  snd 
not  be  alter  SMigns,  for  three  months,  and  should  proceed  to  ilny  port  or  roits  in  Spain  or 
ed.  Portugal,  or  either,  as  should  be  ordered  by  the  freighter,  his  agents,  or  as* 

signs;  and  the  master  proceeded  to  Lisbon,  according  to  orders,  and  there  de- 
livered the  cargo;  it  was  held  no  answer  to  an  action  on  the  charter-party  for 
[347  ]  freight  of  suoh  voyage,  that  after  the  vessel  had  sailed  from  London,  and  be- 
fore her  arrival  at  Lisbon,  the  freighter  had  ordered  the  master  to  proceed  to 
Gibraltar,  and  there  deliver  her  cargo,  which  order  had  been  disobeyed.  A 
plea  to  that  effect  had  been  held  bad  on  general  demurrer.  In  the  course  of 
the  argument.  Lord  Ellenborough  said  :  unless  the  first  order  wafi  contradict- 

tbe  money  railed  by  tbia  aale  ahatl  bo  paid  to  the  merehaiit  by  the  master;  (Art.  68.  see 
Emerigon,  torn.  2.  p.  445.  where  the  several  authorities  here  referred  to  are  cited,)  aad 
Cleirac,  Kidrick,  Valin,  and  Pothier,  agree  in  in  opinion,  that  the  money  is,  in  each  a 
case,  dne  not  only  from  the  master,  but  also  from  the  owners,  because  it  was  expended  for 
apnrpoee  of  which  tbey  were,  at  all  events,  liable. to  sastaui  the  charge;  but  noneof  the ' 
other  ordinances  contain  soch  a  provision;  and  Emerigon  contends,  on  the  antbority  of 
the  Consolato  del  Mare^and  of  the  ordinances  ofOleron  and  Antwerp,  that  the  money  is 
only  payable  in  case  of  tho  safe  arrival  of  the  ship,  which  was  tho  opinion  also  of  several 
persons  whom  Potbier  consulted.  And  thb  doctrine  seems  the  most  reasonable,  as.  themes- 
chant  is  not  thereby  placed  in  a  worse  situation  than  if  bis  goods  had  not  bc^en  sold,  but 
had  remained  on  board  the  ship;  vide  Abbott  on  Shipping,  p.  256-7. 

The  liability  of  the  own^r  to  pay  for  repairs  may  be,  however,  direeted  by  an  express 
and  eielnstve  credit  given  to  anottier.  It  is  a  general  rule,  that  the  law  will  not  impose  a 
contract  npon  a  man  against  his  own  will  and  knowledge.  Where  there  is  concorreace  cff 
eqaity  and  legal  liability  in  favour  of  an  obligation;  where  a  etrong  equity  demands  it  on 
the  one  part,  and  it  is  not  opposed  on  the  other  by  any  incongruity  wiUi  a  principle  ot  msp> 
xira  of  law,  the  law,  in  all  such  oases,  will  presume  these  tacit  contracts.  This,  indeed,  is 
the  principle  to  all  implied  a88ump$it$.  And  the  law  will  not  extend  this  rale  so  far  as  to 
supersede  the  first  principle  of  all  contracts— that  intercourse,  knowledge,  and  consant  of 
the  contracting  parties,  which  constitute  what  is  legally  termed  their  privity.  Hence  it 
will  not  extend  these  implied  contracts  into  cases  and  circumstances  where  such  implica- 
tion in  rebutted  by  a  fact  directly  contrary;  such  as  be  a  distinct  contract  with  another^  or 
where  there  is  a  total  ignorance  and  non-intercourse  with  the  parties,  and  where  the  one 
had  no  contract  with  the  other  in  contemplation;  and,  therefore,  where  a  master,  being  in 
a  foreign  port,  raised  the  money  for  repairs  upon  the  sole  and  exclusive  credit  of  the  freigh- 
ter, it  was  held  that  the  owner  was  not  liable,  as  the  credit  was  given  to  him;  4  Camp. 
264. 

*  Provided  the  master  daring  the  voyage  take  all  possible  care  of  thecai^o,   vide  ante^ 
tit.  Carriers. 
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■* 
ed  by  tho  second,  tlie  court  would,  if  possible,  make  the  two  orders  consist'  [  348  ] 
ant;  and  there  beins  no  incompatibility  upon  the  face  of  them,fthey  might  well 
stand  together.  His  lordship  said  :  supposing  there  had  been  a  written  or- 
der to  proceed  to  Lisbon  and  Gibraltar,  would  not  that  order  have  sustained 
the  allegation  in  the  declaration,  that  the  master  was  ordered  to  proceed  to  Lis- 
bon? And  as  to  the  objection,  that  the  partial  performance  of  the  orderd  giv- 
en might  have  frustrated  the  whole  intention  of  the  voyage,  Lfe  Blahc  and 
Bailey,  Js.  said  that  the  freighter  and  his  agent  having  accepted  the  goods  at 
the  port  where  they  were  discharged,  could  not  afterwards  make  that  objec- 
tion. Bailey,  J.  observed  :  that  the  master  had  signed  bills  of  lading  for  Lis- 
bon under  the  freighter's  order,  by  which  he  had  bound  himself  to  deliver  thef 
^oods  there  to  the  consignees.  Afterwards,  Lord  £l]enborough,  in  delivering 
jtidgment  said  :  the  question  is,  whether  the  ship,  having  been  first  ordered 
to  proceed  to  Lisbon,  and  goods  loaded,  and  bills  of  lading  sighed  hy  the 
piauGitiff  for  that  port,  a  subsequent  Order,  given  by  the  freighter  to  go  to  Gib^ 
raltar,  was  a  bar  to  the  plaintiff's  claim  for  the  freight  out  of  Lisbon  and  bftclc 
again  to  London.  Now,  afler  the  freighter's  order  to  the  captain  to  go  to  Lis- 
bon, and  the  latter  had  received  on  board  goods,  and  signed  bills  of  lading,  for 
that  place,  it  was  not  competent  for  the  freighter  to  countermand  that  ordef ; 
he  could  not  capriciously  change  the  destination  of  the  Vessel,  iidthotit  recc- 
ing the  bills  of  lading,  or  at  least  offering  sufficient  indemnity  to  the  (;ltpCaiil 
against  them.  *But  nothing  of  that  sort  was  stated.  The  cilse  theh  stood  thusj 
that  the  freighter,  afler  giving  an  order  to  the  captaih  to  go  to  Lisbotr,  itna 
sufTering  him  to  bind  himself  by  signing  bills  of  lading  to  deliv<$r  the  ^oods 
there,  gave  him  another  order  to  go  elsewhere,  and  made  himself  liable  toac^ 
tions  for  the  breach  of  his  engagements  upon  all  those  bills  of  lading.  This 
the  freighter  had  no  right  to  do;  and  therefore  the  breach  of  that  subsequent 
order  afforded  no  bar  to  the  plaintiff's  claim  for  freight  for  the  voyage  wbich 
he  prosecuted  under  the  first  order,  and  to  the  prosecution  of  Which  be  hid 
bound  himself  by  the  bills  of  lading  before  he  received  such  seoond  order.- 
Grose,  J.  said,  aner  the  first  order  given  to  go  to  Lisbon,  under  which  goods 
had  been  received  on  board,  and  bills  of  ladmg  signed,  by  which  the  mastei^ 
made  himself  liable  to  answer  in  damages  to  the  owners  of  the  goods  if  he  did 
ix>t  carry  them  according  to  his  undertaking,  it  woiild  not  be  permitted  to  the 
freighter  to  countermand  the  voyage,  and  make  the  master  liable  to  actions  b/ 
fhose  to  tvhom  he  had  so  botlnd  himself*  ,  . 

.2.  BuROON  V.  Sharpe.  H.  T.  1810.  K.  B.  2  Campb.  N.  P.  C.  6^.         f  ^^.1 
This  was  an  action  for  freight  and  demurrage,  on  a  memorandom  for"  cfaar-  tJilssi  tW 
ter,t  for  a  voyage  from  Buenos  Ayres  and  back.     When  the  shijn  arrived  in  ^JjSjI^gJS 

*  One  of  the  laws  of  Wbbny  is,  that  if  a  ship  freighted  for  one  harbonr  is  forced  to  pat  |0  permit  it^ 
iltto  another,  the  master  to  clear  himself  must  declare  npon  oath,  together  with  two  of 
three  of  his  ablest  marineis,  that  be  was  forced  into  that  harboar  bv  stress  of  weather  of 
otherwise;  and  npon  that  the  master  may  take  his  coarse  again  and  finish  his  voyage,  or 
else  he  may  send  the  lading  by  other  ships  at  bis  own  costs,  and  then  be  shall  be  paid  big 
freight;  Leg.  Wils.  58.  Whether  the  ship  be  a  general  or  chartered  vesseli  in  snch  acci- 
dents as  those  adverted  to  by  this  law,  it  is  certainly  prndeet  and  right  to  make  a  protest  pi 
them;  though  snch  protest  is  not,  by  the  common  law,  necessary,  to  support  an  action  for 
the  freiffht,  or  even  evidence  in  sncn  action. 

t  If  the  plaintiff  declared  specially  npon  the  memorandom,  for  charter  odly,  whether  be 
averred  that  the  original  voyage  was  performed,  or  another  established  for  it,  it  is  clear 
diat  he  coald  not  recover,  whatever  might  be  his  claim  .to  a  compensation  for  the  benefit 
received  by- the  defendants's  acceptance  of  the  goods,  at  a  different  port  fiom  that  to  which 
sne  was  originally  chartered;  for  in  this  case,  there  was  a  clear  variance  as  to  the  voyage 
between  the  declaration  and  evidence;  and  in  the  second,  the^e  was  clearly  no  performance 
of  the  voyage  in  the  charter-party »  or  ezcnse  for  the  non-performance  of  it;  at  all  events, 
if  the  charter-party  was  under  seal;  see  Smith  v.  Wilson,  8  East.  437.  Supposing  the  ac- 
ceptance of  the  goods  by  one  of  the  defendants,  and  bis  directing  the  ship  to  wait  for  • 
retnm  cargo,  was  (as  it  seems  to  have  been)  sufficient  evidence  for  a  new  contract,  to  pay 
the  plaintiff  a  reasonable  compensation  for  the  carriage  of  the  goods  and  detention  of  the' 
snip,  the  plaintiff  might  have  declared  in  aaaumpnt  specially  on  snch  new  contract,  of 
generally  by  way  of  indebitatus  assumpsit.  But  what  the  contract,  or  natore  of  the  ac- 
tion, or  declaration,  was.  does  not  appear  by  the  report;  see  Lawtft  on  Cbirter>|^icf/ 
p.  64. 

VOL.  V  i\  ' 


242  ClfAftTER-PARTt'.— Const^-uction  cf 

the  river  Plata,  it  was  found  that  Tuenos  Ayres  bad  been  recaptured  bj  fh^* 
Spaniards;  she  then  went  ta  Monte  Video,  where  her  oatward  cargo  was  ac- 
cepted by  one  of  the  defendants,  who  desired  that  she  might  wait  for  a  retant 
cargo,  but  which  finally  could  not  be  procured.  The  plaintiff  contended,  that 
Monte  Video  had,  under  these  circumstances,  been  substituted  for  Buenos 
Ayres,  and  therefore  the  defendants  were  liable  the  same  as  if  the  ship  had 
^.  .    performed  the  voyage  for  \vhich  she  was  chartered:  'and  that  the  captain  rep* 

hnaM^  ''"  resented  the  plaintin,  and  had  authority  to  make  this  substitution.     But  Lord 
right  under  Ellenborougii  held  otherwise,  and  the  cause  was  afterwards  referred. 
any  circam  ( 1  ^)  •As  to  its  abandonment. 

stances  of  Van  Omeron  v.  Dowick.  H.  T,  1809.  K.  B.  2  Campb.  45. 

difBcalty,  *T\^  was  an  action  against  the  defendants  as  the  owners  of  the  ship,  on  a 
en  J  to  the  ^^^  of  lading  signed  by  their  captain,  for  two  cases  of  cutlasses  shipped  to  be 
▼ojase,and  carried  from  England  to  Surinam,  with  the  usual  exception  of  the  act  of  God 
sell  the  and  accidents  of  the  seas,  &c.  It  appeared  that  the  ship  sailed  in  time  under 
goods  convoy  with  other  Surinam  ships,  and  by  the  error  of  the -commodore  they  got 

though  ex    to  leeward  of  that  settlement;  and  having  ineffectually  endeavoured  to  beat 
may^re'      up  to  windward,  they  were  forced  to  put  into  Demerara  towards  the  end  of 
qoire  it.       August,  and  remain  there  till  December,  when  a  ship  of  war  arrived  to  con* 
[  350  ]  yoy  them  to  Surinam;  but  afler  nine  or  ten  days  beating  about,  they  were 
carried  farther  to  leeward.     The  commodore  then  finding  the  attempt  hope- 
less, gave  orders  to  make  for  Grenada,  where  the  vessel  put  in,  and  the  goods 
were  sold  by  auction  under  the  captain's  directions.     It  was  contended,  that 
the  captain,  under  such  difficult  circumstances,  was  to  be  considered  as  the 
agent  of  the  shipper  of  the  goods,  as  well  as  of  the  ship-owner;  that  the  de- 
fendants had  not  been  guilty  of  a  breach  of  contract,  the  captain  having  done 
every  thing  in  his  power  to  reach  Surinam,  and  been  prevented  from  one  of 
the  risks  excepted  in  the  bill  of  lading.     But  Lord  Ellenhorou^  held  that  the 
captain  could  not  put  himself  in  the  situation  of  the  owner  of  the  goods,  or- 
make  an  end  of  the  voyage;  and  it  was  difficult  to  say,  whether  there  was  a 
Where  a de '**^***''^  impossibility  of  performing  it.     His  lordship  thought  the  sale  in  tliis 
livery  of     instance  an  injurious  conversion.     The  plaintifl' had  a  verdict.*  " 
the  goods  is  ^^-  *^  ^o  '^  covenant  relating  to  the  delivery  of  the  goods. 

stipalated  1 .  In  what  cases  there  must  be  a  delivery. 1[ 

fer  in  the-  J .  Where  the  arrival  of  the  ship  at  its  port  of  discharge  and  a  delivery  of  the 
*°*^''"P*'' goods  are  made  an  express  condition  precedent  to  the  payment  of  frieght,  such 
cUnsemast*^"^*^^  ^^  delivery  must  always  be  averred  and  proved;  for  nothing  will  a- 
he  strictly  mount  to  a  performance  of  the  condition  but  a  strict  compliance  with  its  pro- 
9i9rforroed.  vision^,  as  an  express  waiver  and  dispensation  with  such  compliance,  where  it 
is  in  the  power  of  the  party  to  obtain  a  right  to  the  sum  claimed  by  perform- 
ance.    Sec  Boag.  684;  and  1  T  R.  638. 

*  It  should  seem  that  the  action  might  have  heed  assumpsit  for  tton-delivety  of  the 
goods,  Oft  in  trover;  or  ihe  plaintiff  by  proceeding  in  case  might  have  declared  both  ways. 
Bat  what  the  form  of  action  reall  v  adopted  by  the  plaintifT,  or  how  he  declared,  does  not 
appear;  though  an  tt  is  said  that  the  action  was  on  the  bill  of  lading,  and  his  lordship  spoke 
of  the  sale  of  the  goods  amenntiog  to  a  conversion  of  them,  it  seems  that  the  plaintiff*  had 
,  declared  in  case,  as  above  suggested,  that  seems  the  most  advantageous  mode  of  declaring, 

unless  indeed  the  captain  had  received  the  produce  of  the  sale,  in  which  case  the  opportirai^ 
ty  of  adding  a  count  for  the  money  so  received,  might  have  been  a  reason  for  preferring 
the  action  of  assumpsit;  see  Lawes  on  Charter-parties,  p.  63. 

t  When  the  ship  arrived  at  the  place  of  destination,  the  master  most  take  care  that  she 
be  safely  moored  or  anchored;  Ord.  on  Wisbuy,  art.  86;  and  without  delay  deliver  the 
cargo  to  the  merchant  or  his  consignees,  (this  is  true  as  a  general  rule;  the  exceptions  to 
this  rule  arising  out  of  the  power  of  the  consignor  to  countermand  the  delivery,  and  stop 
the  goods,  before  they  come  to  the  possession  of  the  consii;nee,  will  be  treated  of  distinctly 
nnder  the  title  of  "  Stoppage  in  Transitu'*),  upon  productions  of  the  bills  of  lading  and 
payment  of  freight,  and  other  charges  due  in  respect  of  it;  and  if  by  the  terms  of  the  charter- 
party  a  particular  number  of  days  is  stipulated  for  the  delivery,  either  generally  or  by  way 
of  demurrage,  he  must  wait  the  appointed  lime  for  that  purpose.  These  charges  are  in  or- 
dinary cases  primage,  and  the  usual  petty  average,  as  «xpressed  in  the  bills  of  lading;  in 
aase  of  any  loss,  that  became  the  subject  of  general  average,  the  civil  law  imposed  upon 
the  roaster  the^  duty  of  sdjuatiog  and  settling  such  aveiage,  and  obtaining  from  the  ewneta 
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2.  Smith  v,  Wilson.  T.  T.  1807  8  East  457..  I  351  "j 

This  was  an  action  of  coveDant  on  a  charter-party  for  non-payment  of  the  And  it  Imm 
freight,  &c.  The  material  covenant  on  the  part  of  the  plaintiff  was,  that  the**®*"  **®W 
ship  being  arrived  at  her  destined  port,  the  commander  should  make  a  right  mere  endca 
ana  true  delivery  of  her  cargo  to  the  freighter,  agreeably  te  the  bills  of  lading;  ^^f  to  ^er 
and  the  defendant's  covenant  was  to  pay  so  much  per  month  for  the  time  the  form  sucli 
ship  should  be  employed,  during  the  intended  voyage  to  Monte  Video  and  a  datjr. 
back  to  her  port  of  discharge,  in  full  for  the  freight  during  such  voyage,  to  ^bere  per  1 
commence  when  she  should  be  ready  to  receive  her  cargo,  and  end  when  she  vi7"Y*fhe" 
had  finally  discharged  it;  and  also  to  pay  pilotage  and  port  charges  during  thcp^^^f  of 
voyage;  such  freight,  &c.  to  be  paid  on  the  arrival  and  discharge  of  the  ship  the ^plaintif 
at  her  destined  port  in  Great  Britain.     The  declaration  stated,  that  while  the  u  inanffi 

ship  was  prosecuting  her  outward  voyage,  she  was,  without  the  plaintifPs  de-  ^^^^U  tho' 

the  defend 
of  the  caigoee  saved  the  same  to  be  paid  as  a  contiibution  to  the  loss,  and  allowed  him  to  ant  in  such 
detain  tbe  cargo  for  that  parpose;  Dig.  14.2.  2.     The  power  of  detaining  the  cargo  is  also  case  re 
i;iveaby  the  laws  of  Oleron  (art.  9.)  and  by  the  French  Ordinance,  liv.  3.  tit.  8.  da  jet.  art.  lease  him 
21.     ft  is  said  to  be  the  practice  in  this  country,  in  tbe  case  of  a  general  ship,  for  the  mas-  from  actual 
ter  totake  security  from  the  merchants  before  he  delivers  the  goods  for  payment  of  their  perform 
shares  orthls  contribution  when  the  average  shall  be  adjusted.  saee. 

Th6  cargo,  as  has  been  already  observed,  is  bound  to  the  ship^  as  well  as  the  ship  to 
cargo;  Roccns,  not.  88;  Ord.  of  Rotterdam,  2  Magens,  p.  101.  art.  156   157;  and  there- 
foTO  unlsaa  there  is  a  stipulation  to  the  contrary,  the  master  is  not  bound  absolutely  to  part 
with  the  possession  of  any  part  of  bis  cargo,  until  the  freight  and  other  charges,  due  jn  res- 
pect of  such  part,  are  paid. 

Tbe  covenant  of  the  charter-party,  or  bill  of  lading,  under  which  this  duty  is  imposed  on 
the  master,  is  usually  expressed  in  the  following  terms,  or  terms  of  tbe  same  substantial 
import,  io  the  charter-parties  now  in  use:  **  And  the  said  master,  upon  bis  arrival  there 
(tbe.Qjitwaid  pert),. will  address  himself  to  the  agents  or  correspondents  of  the  said^freighter, 
iSad  as  soon  aftor.as  may  be,  make  a  discharge,  and  a  right  and  true  delivery  of  the  said 
^oods  and  merchandises,  unto  the  agents,  correspondents,  or  assigns  of  the  said  freighter, 
according  to  the  bills  of  lading,  and  so  end  the  said  outward  voyace.*'  As  the  holders  of 
the  bill  of  lading  are  presumed  to  be  well  mformed  of  tbe  propable  period  of  tbe  vessel's 
arrival,  and  as  in  an  event  such  arrivals  are  matters  of  notoriety  in  all  maritime  places,  it 
it  is  not  tbe  duty  of  tbe  mastor  to  send  notice  of  his  arrival  to  the  several  assigns  of  the 
.«argo;  see  4  Campb.  154.  As  the  master  is  not  bound  to  give  this  notice,  it  is  of  no  con- 
sequence whether  the  residence  of  tbe  holders  of  tbe  bills  of  lading  be  known  to  him  or 
not.  But  if  the  means  by  which  the  holders  of  the  bills  of  lading  are  to  obtain  this  infor- 
mation of  the  ship's  arrival  are  defective,  such  as  if  there  by  any  inaccuracy  in  tbe  entry 
of  the  ship's  name  at  the  custom-house,  whereby  the  owner  of  the  goods,  notwithstanding 
proper  inquiries  for  that  purpose  should  be  deprived  of  tbe  usual  mode  of  being  informed  of 
^ha  ship's  arrival»  it  then  becomes  the  duty  of  the  master  to  apprise  him  of  the  ship  coining 
to  port;  see  Holt  on  Shipping,  98-9« 

Where  the  covenant  in  the  charter-party  is  for  the  right  and  true  delivery  of  the  goods* 
agreeably  to  the  bills  of  lading,  the  party  to  the  contract  of  affreightment  is  littble  to  an  ac- 
tion for  damages,  in  case  of  an  incomplete  or  insecure  delivery.  Malyne  (102)  observes, 
that  when  cofiera,  packs,  pipes,  or  other  commodities,  are  delivered  close  packed  or  sealed, 
and  afterwards  received  open  or  loo»3,  the  master  shall  be  charged  for  it,  until  due  trial 
and  consideration  thereof  be  had;  and  that  he  must  answer  for  the  harm  which  rats  do  to 
4he  goods  in  the  ship  for  want  of  a  cat;  Mai.  98;  see  1  Wills.  281.  As  to  tbe  damage  for 
which  tbe  master  shall  be  liable,  it  is  also  provided  by  tbe  laws  of  Oleron  and  Wisbuy, 
<bat  if  tbe  master  and  mariners  do  not  trim  tbe  sails  as  they  ought,  and  it  happens  that  ill 
weather  overtakes  them  at  sea,  and  the  mainyard  shakes  or  breaks  one  of  tbe  pipes  or 
hoaheads,  the  ship  being  arrived  at  her  port  of  discbarge,  the  master  and  four,  six,  or  such 
of  his  mariners  as  tbe  merchants  shall  require,  must  make  oath  that  the  wine  was  not  lost 
by  them,  nor  through  their  default,  as  the  merchants  charge  them;  and  then  tbe  master 
and  marineia  shall  be  acquitted  thereof;  but  if  they  refuse  to  make  oath  to  that  effect,  they 
shall  be  compelled  to  satisfaction  for  tbe  damage;  for  they  ought  to  have  ordered  their. sails 
aright  before  they  departed  from  the  port  where  they  took  in  their  loading;  Leg.  OI.  11. 
So  if  it  be  alledged  by  the  merchant,  that;  in  consequence  of  the  ship  being  ill  laden  and 
improperly  governed,  the  wine  is  lost,  the  master  shall  be  liable  to  make  up  the  loss,  un- 
less the  marineTB  declare  the  contrary  upon  oath,  in  which  case  the  loss  shall  be  tbe  mer- 
chants'; Leg.  Wis.  28.     Again  it  is  declared,  that  if  from  mooring  the  ship  insufficiently 


any  other  ustance  ao  away 
»:tpres8  contract  of  aflTreightment}  se*  l«AW«9  ou  ChArt«r-pArU98|  93. 
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I  iUi  3  &uk|  wrongfully  seized  and  detained  for  a  long  time,  at  the  expiration  of  which 
flhe  waa  liberated;  that  it  then  became  necessary  to  refit  the  ship,  which  was 
done  accordingly,  and  that  the  plainti.-t,  irom  the  time  of  the  ship's  being  lib- 
erated and  refitted,  was  ready  to  cause  her  to  complete  the  voyage;  that  he 
tendered  her  to  the  defendant  for  that  purpose,  and  requested  him  to  give  the 
necessary  directions  and  instructions;  but  that  the  defendant  refused  to  do  so, 
and  renounced  the  further  prosecution  of  the  voyage,  and  discharged  the  plain- 
iif  therefrom,  and  dispensed  therewith.  l*be  declaration  then  stated,  that  the 
ship  was  employed  during  the  voyage  for  twelve  months,  and  that  the  fi'eight, 
according  to  the  rate  in  the  charter-party,  .amonnted  to  so  much;  that  if  she 
bad  been  employed  by  the  defendant  to  complete  the  voyage,  an  additional 
freight  would  have  been  earned,  amounting  to  a  like  sum  tor  the  like  period  of 
time;  and  that  the  agreed  proportion  of  the| pilotage  and  port  charges  amoun- 
ted to  a  fiirther  sum.  It  then  assigned  a  breach  in  the  non-payment  of  the 
fi«ight|  pilotage,  and  port  charges,  so  claimed.  To  this  declaration  there 
were  seven  pleas,  upon  the  three  first  of  which  issues  in  fact  were  taken,  to 
the  three  next  there  were  demurrers,  and  to  the  last  there  was  a  special  repli- 
cation, upon  which  bsue  was  taken  by  rejoinder.  The  question  of  law  arose 
opODtne  demurrers  to  the  fourth,  fifth,  and  sixth  pleas,  the  substance  of  which, 
however,  it  is  unnecessary  to  state,  because  the  Court,  assuming  them  to  be 
bad  in  law,  held  that  the  defendant  was  nevertheless  entitled  to  judgment,  be- 
cause the  declaration  was  bad  in  substance.  The  ground  of  their  decision 
was,  that  by  the  terms  of  the  charter-party,  the  freight,  pilotage,  and  port 
ehargesy  wel-e  all  expressly  covenanted  to  be  paid  on  the  arrival  and  discharge 
of  the  ship  at  her  destined  port  in  Great  Britain,  and  therefore  such  arrival 
and  discharge  was  a  condition  precedent  to  the'plaintiti  's  right  to  demand  them. 
And  if  the  plainti.i  had  done  all  that  he  ofiered  to  do,  and  which  the  defend^ 
an^  discharged  him  fi-om  doing,  still  it  would  have  amounted  at  most  only  to 
an  endeavour  to  complete  the  voyage,  and  procure  Hhe  arrival  and  discharge 
of  the  ship  at  her  destined  port;  for  the  actual  happening  of  that  event  did  not 
depend  upon  him,  but  was  liable  to  be  disappointed  by  all  the  various  acci- 
dents to  which  maripe  adventures  are  subject.  The  Court,  n  giving  judg- 
ment, distinguished  ^he  case  from  those  of  Jones  v.  Berkley,  7  T.  R.  638, 
and  Hoth^m  y.  the  East  India  Company,  2  Doug.  686.  where,  by  doing  an 
^ct  in  the  power  of  the  party,  he  would  have  acquired  a  full  and  instant  right 
to  the  duty  demanded.  The  said  covenants  of  this  kind  had  always  received 
a  strict  construction,  adverting  to  the  case  of  Bright  and  Cooper,  1  Brownl. 
gl,  and  Cooke  and  Jennings,  7  T.  R.  381.  which  they  observed  proceeded 
upofi  tl)e  same  principle.  Judgment  was  therefore[given  for  the  defendant, 
without  Qopsidering  the  sufiiciency  of  his  several  pleas. 
SnT^rfi?  ^'  Havelock  v.  Geddes.  H.  T.  1809.  K.  B.  10  East.  555, 

^iStft  .A°  ^M^^'^^^co  for  extra  men  was  covenanted  to  be  paid  by  the  freighter,  the 
fha  (JjBMl  residue  of  which  (after  part  payment,)  was  not  to  be  paid  lilt  the  ship^s  discharge 
wmm  prigi  ^  return  from  her  voyage.  The  ship  sailed  on  a  voyage  to  St.  Domingo,  where 
•^^^iSr*!  ^^^  an^ve^>  but  waff-burnt  before  her  return.  The  Court  held  Ihat  such  loss 
.L^U  r"  u*  ^'^*'*"'?®  ^^  ^«r  fr«°l  the  freighter's  employ,  as  if  by  the  act  of  the 
STSwMi^  freighter,  on  which  such  extra  allowance  became  payable. 

m  ,,     J^'    ^^^^^  delivery  is  sufficient. 

(I  a)  ^  relates  to  the  place  of  delivery  * 
^"«  ««▼•        r«. .         *•  LiDDARD  V.  LopEs.  H.  T.  1809.  K,  B.  10  East  526 
B«i>  to  deii:     Inis  was  an  agreement  in  the  nature  of  a  ChartAr-nBrtv  «,u^-  u*  *u     i  • 

ly  M  tiM     "7' ♦>«'"«  detained  near  a  month  off  Lymington,  her  sallina  ordera  wera  i^ 
grtj^     cabled  by  the  convoy  in  consequence  of  4e  occupation  of  Po^rtJ^  b/  *"  ^^ 
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fgmy.  The  defendants  having  refused  to  accept  the  cargo  at  Portsmouth,  to 
which  the  ship  returned,  it  was  unloaded  by  the  plainti^  afler  notice  to  the 
defendants,  and  then  was  «old  by  consent  of  both  parties  without  prejudice. 
On  a  question  whether  the  plaintiff  could  recover  freight  pro  rata  or  demur- 
rage, the  court  decided  in  the  negative. 

2.  Clarke  v.  Gurnell.  1  Bulst.  167.  And  wber« 

The  plaintiff  let  a  ship  to  one  Boothby  on  freight,  and  covenanted  that  itjj^rshf 
shouid   sail  with  the  first  fair  wind,  to  such  a  place,  and  the   defendant  cove-  °j  ^y^  ^^^ 
nentedfor  Boothby,  that  for  the  freight  of  all  the  premises  he  would   pay  the  of  destina 
plaintiff  such  a  sum,  for  which  the  action  was  brought;  afler  judgment  for  the  lion  is  by 
plaintiff;  error  was  brought,  on  the  ground  that  the  declaration  did  not  allege  the  charter- 
that  the  ship  came  to  her  port  of  delivery.     Yelverton,  J.  stated  the  differ-  P^'^y  ??®**® 
ence  to  be  that  when  the  payment  is  to  be  made  on  a  performance  of  a  matter  precedent*" 
precedent;  there  always  the  party  must  allege  the  performance  of  such  a  mat- 1©  the  pay  - 
ter  to  entitle  himself  to  the  payment,  although  it  is   otherwise  where  the  per-  ment  of 
formance  is  to  be  subsequent  to  the  payment.     In  the  principal  case,  there-  freight,  in 
fore,  he  held,  that  the  covenant  being  to  pay  so  much  for  all  the  freight,  the  "°  action 
plaintiff  must,  to  entitle  hinu^elfto  the  money,  expressly  state  the  performance  JPM^®  j^  j^ 
of  hia  part  of  the  contract,  such  as  the  preparation,  sailing,  and  return  of  the  necesaaryto 
ship,  which  was  not  alleged.      Fleming,  C.  J.  seems  to  have  been  of  th6  same  aver  and 
optnion',  he  said  if  the  covenant  were  that  the  plaintiff  should  take  the  goods  prove  such 
on  board  his  ship,  and  transport  them,  and  the   defendant  covenanted  to  pay  arrival  ac 
him  so  much  for  the  same  when  he  returned  to  London,  the  former  must  show  ^^^^ding  to 
his  taking  of  the  goods,  and  transporting  them,  and  also  his  return.     Williams  ^y^  eie^A 
J.  agreed  in  opinion  with  the  other  judges  on  the  principle  mentioned  by  Yel-    j  354  l 
Yerton,  J.  that  there  being  matter  to  be  done  by  the  plaintiff  to  entitle  him  to  There  is  no 
4he  money,  viz.  the    preparing  of  the  ship,  and  lading  and  transporting  the  donbt,  how 
goods,  he  could  not  recover  without  alleging  performance.     For  these  reasons  eyw,  but 
the  declaration  was  held  bad,  and  the  judgment  considered  erroneous  by  the  Jj**?  ^^^^f 
three  judges  present;  but  the  court  not  being  full,  they   adjourned,   and  *^®  onepface  be 
judgment  of  reversal  was  not  pronounced.  in  the  con 

3.  lloTHAM  V.  The  East  India  Company.  M.  T.  1779.  K.  B.  I  Boug.  277.  temnlation 

The  charter-party  stipulated  for  the  payment  of  freight  and  demurrage  upon  of  the  par 
the  express  condition  ot  the  ship^s  arrival  at  London  in  safety  there,  and  mak- 1»^  f"**?*}? 
ing  right  delivery  of  the  whole  cargo.     On  her  return  home,  she  was  stranded      „  Jj^^qq 
off  Margate  in  a  storm,  and  a  great  part  of  her  cargo  lost.     The  rest  was  da-  ther,it  may 
moged  by  the  sea-water,  but   got  out  of  the  ship  by  persons  sent  down  by  be  averred 
the  company,  and  brought  to  town  in  other  vessels,  and  great  expense  was  in- in  an  action 
curred.  to  render  it  at  all  marketable.     The  ship  was  ultimately  raised  up  out  of  covenant 
of  the  water,  and  brought  to  London,  and  it  was  held  that  the  defendant's  ac-°°  the  char 
ceptanceof  part  of  the  goods  in  the  manner  stated,  though   it  was  nothing  ^®jP^y  ^^ 
more  than  what  justice  required,  rendered  them  liable  to  freight  for  all   that  ^giyingpurt 
sverc  saved,  and  demurrage.  of  the  cargo 

4.  Shepard  v.  Ds  Bernales.  E.  T.  181 1.  K.  B.  13  Kast.  565.  at  the  sub 

This  was  an  action  of  covenant  upon  a  charter-party,  whereby  the  plaintiff^j'tmednort 

agreed  to  carry  a  cargo  of  tobacco,  and  deliver  the  same  to  the  correspondents,  ^^  ^^we 

factors,  or  agents  of  the  defendant,  agreeably  to  bills  oflading;  and  the  defen-^j|  ^bjec 

dants  covenanted  to  ship  the  tobacco,  to  receive  it  either  at  Tangiers,  St,  Lu-  tions  con 

casy  or  Cadiz,  giving  notice  withiiT  15  days  after  the  ship's  arrival  at  Tangiers,  cerning  the 

at  which  of  those  places  the  said  cargo  was  to  be  delivered,  and  on   right  atld  delivery  at 

true  delivery,  agreeable  to  bills  oflading,  to  pay,  or  cause  to  be  paid,  certain*"**  P®'** 

stipulated  freight.     The  cargo  was  loaded,  and  bills  oflading  signed  for  deliv-  60  a  del  ive 

cry  at  Tanffiers  and  St.  Lucas,  to  John  de  la  Piedra,  or  in  his  absence,  to  hisry  at  a  port 

Catholic  Majesty's  Consul  at  Tangiers,  or  their  assigns;  he  or  they  paying  fPP?"**®" 

specified  freight.     The  ship  arrived  at  Tangiers.     Application  was  made  to  frgigif|e,»g 

t  The  ground  of  this  decision  seems  to  be,  that  a  gross  sum  was  payable  for  the  freight  agent; 
of  one  entire  voyage;  for  if  one  covenant  to  transport  goods  from  place  to  place,  and  the 
other  covenant  to  pay  him  so  much  for  each  delivery,  these  are  several  covenants,  and  the 
former  may  have  an  action  for  non-payment  of  the  sum  due  for  the  carriage  to  any  one  of 
the  appointed  places.  « 
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John  de  la  Piedra  to  know  whether  the  delivery  was  to  be  there  or  at  St.  Lii« 
cas,  or  Cadiz.     Orders  were  received  from  him  to  deliver  at  Cadiz.  The  car*^ 

fo  was  accordingly  delivered  at  Cadiz  to  the  defendant's  agent  there,  but  the 
eight  was  not  paid.  Under  these  circumstances  the  question  arose,  whether 
the  plaintiff  was  warranted  in  going  to  Cadiz  at  all  (Tangiers  and  St.  Lutas 
being  alone  mentioned  in  the  bills  of  lading,)  and  in  making  a  delivery  there. 

Per  Cur.  The  charter-party  stipulated  far  delivery  at  Tangiers,  St.  Lucas, 
or  Cadiz,  and  the  omission  of  Cadiz  in  the  bilb  of  lading,  was  in  effect  for  the 
benefit  of  the  captain,  to  relieve  him  from  the  necessity  of  going  thither,  if  ho 
should  wish  to  decline  it;  but  it  did  not  take  from  him  the  power  of  going  there. 
[  355  ]  if  he  should  be  willing  so  to  do,  and  the  defendant's  correspondent's  sh^d  de- 
sire it.  If  they  chose  to  accept  at  Cadiz  instead  of  either  of  the  other  places, 
why  were  they  not  at  liberty  to  do  so. 

5.      Davidson  v.  Gwvnn-  E.  T.  1810.  K.  B.  12  East.  381. 
Or  raper-        It  was  stipulated  in  a  certain  charter-party,  that  the  vessel  should  be  at  the 
cwo,  al     disposal  and  discretion  of  the  freighter,  her  agent,  and  assigns,  for  three  months, 
•  ^  not  g^^  1^  proceed  to  any  port  or  ports  in  Spain  and  Portugal,  or  either,  as  should 
the  bill  of   ^  ordered  by  the  freighter,  his  agents,  or  assigns;  and  the  master  agreed 
ladinc,  is     ^o  receive  on  board  at  London  two  super-cargoes,  to  be  appointed  by  the 
safficienc     freighter,  and  convey  them  free  of  passage  money.     The  master  '  at  first  re- 
ceived orders  from  the  freighters  to  proceed  to  Lisbon,  and  was  afterwards  di- 
rected to  go  to  Gibraltar,  but  the  supercargo,  before  the  vessel  sailed,  ulti- 
mately directed  the  master  to  eo  to  Lisbon;  and  the  master  according  to  such 
orders,  delivered  the  goods  at  Lisbon,  which  was  held  sufficient  to  enable  him 
to  recover  the  freight.     The  Court  observed:  from  the  nature  of  the  appoint- 
ment of  a  supercargo,  where  he  is  on  board  the  ship,  and  the  freighter  is  ab- 
sent, it  follows  that  he  should  have  the  same  power  in  this  respect  as  the 
freighter  himself;  for  he  is  to  take  advantage  of  every  circumstance  as  it  arises, 
Where  the  ^  ^^^  ^^^  ^^^  benefit  of  his  employer  in  the  adventure.     If,  indeed,  the  charter- 
charter-par  pcirty  had  been  made  for  a  certain  voyage,  that  would  be  a  different  consider- 
ty  conuini  ation;  but  we  understand  the  charter-party  as  giving  the  freighter  authority, 
covenant  (unless  noticed  by  circumstances)  from  time  to  time  by  himself  or  agents,  to 
.0  deliver    ^i^^j,  fy^^  destination  of  the  vessel  and  cargo,  within  the  limits  assigned. 
^  ^j^l®  ( I  b)  Ab  relates  to  the  paHiee  to  whom  the  delivery  is  to  be  made, 

en  or  Uieir  JoHNsoN  v.  Grbaves.  E.  T.  1810.  C.  P.  2.  Taunt.  355 

aoiigne,  at  This  was  an  action  brought  upon  a  charter-party,  containing  a  covenant  to 
London,  a  deliver  the  goods  to  the  freighters  or  their  assigns  at  London,  agreeably  to  bills 
greeably  u>  of  lading,  for  a  voyage  to  any  port  or  ports  in  Saint  Domingo,  and  back  to 
" t  m  t  ^°^®°-  ^*  appeared  that  the  vessel  had  been  unjustifiably  ca^rried  into  Ja- 
b?averr^  maica  by  the  Daedalus  frigate,  under  pretence  that  part  of  the  cargo  was  not 
and  strictly  protected  by  the  licence.  The  rest  was  restored  to  the  captain,  who  procur- 
proved.tbat  ed  merchants,  resident  at  Jamaica,  to  be  bail  for  the  return  of  it,  on  his  giving 
the  delivery  them  bills  of  lading  of  the  whole  cargo,  and  the  merchants  having  paid  the 
wai  to  the  captors  under  a  sentence  of  condemnation,  the  value  of  the  goods  and  costs, 
jjj^^j  J"*^'^their  agents,  when  the  cargo  arrived  in  London,  insisted  on  the  freig^bters  re- 
signs, ac  ?^y^^  the  sums  advanced,  which  they  accordingly  did  under  protest,  in  or- 
cordi'og  to  der  to  get  possession  of  their  goods.  This  was  held  not  a  delivery  to  them 
the  contract  according  to  the  charter-party,  and  .consequently  the  plaintiff  could  not  recov- 
ofafTreigbt  er  under  it,  either  demurrage  for  the  detension  of  the  ship  in  Jamaica,  or 
'r^o.^A  1  ^''®>S^t  ^<^r  t^^  carriage  of  the  goods  fromlhence  to  London. 
AH  Aat  is  ^'     Shepard  v.  De  Bern  ales.  E.  T.  181 1.  K.  B.  13  East.  565. 

necessaryto  '^^  master  covenanted  in  a  charter-party  to  proceed  with  certain  goods 
constitnie  from  London  to  Tangiers ;  there  to  apply  to  the  correspondents,  factors,  or 
any  persons  agents  of  the  charterer,  for  orders  whether  he  was  to  proceed  to  St.  Lucas  or 
^f  h"**^'  Cadiz;  and  that  pursuant  to  the  orders  he  would  make  a  right  and  true  delivery 
frahchten  to  ^^  *^®  cargo  in  full  for  the  freight  of  the  ship,  at  a  certain  rate  in  sterling  money ; 
whom  a  de  ^^^  afterwards  bilb  of  lading  were  signed  and  delivered,  making  the  cargo 
ISvery  of  deliverable  at  Tangiers  and  St.  Lucas,  to  J,  P.  (the  charterer's  agent  at  Tan- 
the  goodi    giers)  or  his  assigns,  he  or  they  paying  freight  for  the  said  goods^  so  much  in 
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Aterling  money  at  the  current  excange  at  Cadiz  od  London;  and  the  master  may  be 
was  ordered  by  J.  P.  at  Tangiers,  to  deliver  the  cargo  at  (by  which  it  was  "><^de,  is 
averred  that  the  master  was  prevented  from  dehvering  the  same  to  any  of  the  f*"**  ^^^y  ^ 
correspondent's  factors,  or  agents  of  the  charterer,  at  Tangiers  or  St.  Lucas,  a°  JhorSe*^ 
agreeably  to  the  bills  of  lading)  and  did  deliver  it  at  Cadiz  to  B.  P.  the  agent  or  appoibt 
of  the  defendant  in  that  behalf,  according  to  the  charter-party.     The  master,  ed  by  the 
who  had  not  received  the  freight  from  B.  P.  on  delivery  of  the  cargo  to  himyfreightento 
now  claimed  it  from  the  charterer  in  an  action  of  covenant  upon  the  charter-'®*®'^®  ^^® 
party.     It  was  contended,  that  the  plaintiff  had  not  any  right  to  deliver  to  the  §**f^\  |^f 
defendant's  agent  there,  he  being  a  stranger  to  the   bill  of  lading.     Sed  Per  aSy*peraoni 
Cur.     He  may  be  looked  upon  either  as  virtually  the  appointee  of  J.  P.  and  bemg  ao  ap 
in  that  way  he  takes  under  the  bill  of  lading  as  nis  assigns;  or  if  not,  J.  P.  pointed  or 
must  be  considered  as  refusing  to  accept,  or  to  make  an  appointment  under  the  aothoriaed, 
bill  of  lading;  and  then  in  default  of^  his  having'  appointed  any  assign,  the^**^  f?^ 
plaintiff  could  not  do  otherwise  than  deliver  to  the  agent  of  the  defendant  him-{|5,^,^^to^ 
self,  the  original  proprietor.     For  these  reasons,  we  think  the  defence  is  not  the  freight 
made  out^  and  that  the  plaintiff  is  entitled  to  judgment  er  himaolf, 

(I  c)  •Ss  relates  to  the  manner  and  mode  of  delivery.  or  bia 

The  manner  of  delivering  the  goods,  and  conqucntly  the  period  at  .which  the  ^^2?^ 
responsibility  of  the  master  and  owners  will  cease,  depend  (in  the  absence  o^rL.       J 
an  express  stipulation  to  that  effect)  upon  the  custom  and  usage  of  particular  of  deliveA 
places  and  trade;  mde  anie^  p.  160;  5  T.  R.  389.  397;  Peake.  N.  P.  C.  150;  uke  that  of 
4  T.  R.  260;  2  Esp.  693;  Abbott  on  Shipping,  260.  loading, 

*  If  the  bringiDg  of  an  ontire  cargo  to  the  port  of  delivery  be  made  an  express  condition  ^v**>  if  not 
pfecedent  by  the  contract,  nothing  less  than  the  fall  performance  of  it  by  brioging  the  directed  by 
whole  cargo  there  will  entitle  the  master  to  his  freight;  nor  does  it  matter  whether  the  snm  ^®  deedtbe 
made  payable  by  the  contract  for  the  carriage  of  the  goods  be  expressly  reserved  eo  nomi-  regulated 
ne  as  freight  or  not,  as  appears  by  the  following  case:  The  covenant  was  with  the  master  ^7  ^^  ^J^^ 
of  a  ship,  that  if  he  would  bring  his  freight  to  sach  a  port,  the  merchant  would  pay  him  a  ^9^  of^tba- 
certain  sam;  and  the  declaration  averred  that  part  of  the  goods  was  taken  by  pirates,  and  P'^*^* 
the  residue  brought  to  the  port  appointed,  and  there  unladen;  upon  which  a  question  arose 
whether  the  merchant  should   pay   the    money   agreed  for,  since  all  the  goods  were  not 
brought  to  the  port  of  delivery;  and  the  Court  were  of  opinion,  that  he  was  not  bound  to 
pay  the  money,  because  the  agreement  of  the  master  was  not  performed;  1  Brownl.  21;  7' 
T.  R.  886;  8  Cast.  446.     In   this  case   the   word  **  if"  constituted  an  express  condition 
precedent,  and  no  question  appears  to  have  arisen   as  to  the  master's  right  to  part  of  the 
freight,  upon  a  now  and  implied  contract.     However,  in  case  of  fieight  and  passage  mo- 
ney, where  a  certain  sum  is  covenanted  to  be  paid  per  ton,  or  per  man,  so  that  it  can  be  ea- 
sily ascertained  what  proportion  of  the  reward  agreed  for  is  payable,  though  the  party  be 
not  entitled  to  the  whole  of  it,  on  account  of  his  not  having  completely  and  exactly  per- 
formed the  contract,  the  Court  are  always  willing  to  consider  his  partial  default  in  perfor- 
mance not  a  bar  to  his  whole  claim,  but  only  a  matter  in  reduction  of  its  amount:  1  Lev« 
16.     If  the  delivery  of  a  complete  cargo  be  a  condition  precedent  to  the  recovery  of  afty 
freight,  no  doubt   the  defendant  is  entitled  to  require  the  strictest  performance  of  it.     Cut' 
whether  it  be  a  condition  precedent,  depends  not  on  any  formal  arrangemeni  of  the  words, 
but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be  collected  from  the  whole  contract; 
whether,  of  two  things  reciprocally  stipulated  to  be  done,  the  performance  of  the  one  does,, 
in  vense  and  reason,  depend  upon  the  other.     The  doctrine  was  lately  applied  to  a  ctaitt)  of 
freight  due  upon  a  charter-  party  of  affreightment,   where  there  was  a  short  delivery.     In 
that  case,  a  ship  of  about  400  tons  burden,  was  freighted  to  go  to  St,  Potersburgh,  and  ta 
bring  home  a  complete  cargo  of  hemp  and  iron,  and  to  deliver  the  same  on   beins  paid 
freight  at  so  much  per  ton  on  each  commodity.     Lord  Eltenborough,  C.  J.  observed,  that 
if  the  owners  were   not  entitled  to   freight  for  any  portion  of  goods  he  might  bring  home 
ehort  of  a  complete  cargo,  and  it  should  appear  by  any  subsequent  admeasurement  of  the 
vessel,  even  after  the  delivery  of  the  goods,  that  there  was  wanting  the  least  fraction  of  a 
complete  cargo;  if  the  ship  bad  been  supposed  to  measure  400  tons,  and  a  cargo  adopted 
to  that  proportion  had  been  loaded,  but  it   turned  out  that  she  measured   10  to  20  tons 
morer  the  owner  would  altogether  be  defeated  of  his  remedy  for  the  whole  freight;    10 
£ast.  808,  and  809. 

In  the  course  of  the  argument  of  the  case  just  cited,  Lord  EUenborough,  C.  J.  observed, 
that  he  did  not  see  how  the  receipt  of  the  goods  changed  the  situation  or  the  parties,  be- 
eaose  they  were  the  defendant's  own  goods;  and  unless  freight  were  due  upon  them  by 
the  contract,  the  defendant  was  entitled  to  have  them,  being  bis  own,  without  any  consid- 
eration. His  taking  possession  of  them  was  only  taking  that  peaceably,  for  which,  if 
wrongfully  withheld,  he  might  maintain  trover.  But,  on  the  other  hand,  the  plaintiff's 
.agreement  was  a  strong  one;  that  that  of  the  defendaat  would  go  this  length — that  if  th** 
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L  358  ]      (b)   With  rtference  to  parlicutar  covenarUsy  and  consequent  duties  on  tlu  part  (^ 
Where  a  the  hirer  of  the  vessel,* 

vessel  is  1 .    To  procure  a  licence. 

^^'''^^^ortin  ^'  Johnson  V.  Greaves.  E.  T.   1810.  C.  P.  2  Taunt.  356. 

"omitryof  ^^  ^"**-  Where  the  chartar-party  is  not  to  go  to  any  particular  port,  but 
which  part  generally  to  proceed  to  any  port  or  ports  in  a  particular  island  or  sea,  without 
'»  hosule  any  distinction  of  such  ports  as  are  in  a  state  of  hostility  to  this  country  or  noty 
and  part  jhe  true  construction  of  a  covenant  in  such  a  charter-party  to  procure  a  licence 
neutral,  ^^^  ^j^^  gj^jp  (though  it  be  not  said  a  sufficient  licence;  is,  that  the  licence  shall 
nan^^ia  the  ^®  sufficient  for  such  port  or  ports  as  the  ship  shall  go  to,  and  shall  require  a 
charter  par  licence. 

ty  hy  the  ^        2.  Defflis  v.  Parry.  H.  T.   1802.  C.  P.  3  B.  &  P.  3. 

freighter  to  This  was  an  action  on  a  policy  of  insurance  upon  goods  on  board  the  Friend- 
procare  a  li  lylie^  lost  or  not  lost,  at  and  from  Rotterdam  to  London,  against  all  risks,  Bri- 
d^?"na]  T"  **^^  captures  included.  The  declaration,  after  setting  out  the  policy,  and 
case  he'  making  the  usual  averments,  alleged  that  the  Priendlyke,  with  the  said  goods 
trades  to  a  on  board,  was  captured  on  the  high  seas  by  the  French,  and  that  at  the  time 
hostile  of  the  sailing  of  the  said  vessel  with  the  said  goods  on  board,  upon  the  voyage 
Pjjrt.t  aforesaid,  the  plaintilf  had  the  leave  and  licence  of  our  lord  the  king,  for 

h  hr^"*S  ^^^^S^^S  ^^^  ^^^^  goods  and  merchandizes,  in  the  said  vessel,  from  Rotterdam 
from  the  a^i'esaid  to  London  aforesaid.  The  defendant  pleaded  the  general  issue., 
British  go  At  the  trial  it  appeared,  that  Messrs.  B.  &  S.  merchants  of  London,  obtained 
vernment  a  licence  from  the  crown  in  the  following  terms,  "  George  the  Third,  8lc.  To 
by  A.  a  all  commanders  of  our  ships  of  war  and  pri  /ateers,  and  all  others  whom  it 
merchant  to  ^j^y  concern  greeting.  Our  will  and  pleasure  is,  that  you  permit  Messrs.  B. 
im^'emy^  ^  ^'  ^'  ^^^^^  agents,  or  the  bearer  of  their  bills  of  lading,  on  board  six  ships, 
country,  in  ^^^  names  of  which  they  are  unable  to  set  forth,  the  jsamc  being  American, 

six  ships,  cargo  wanted  a  single  ton  only  of  being  a  complete  cargo,  it  would  be  a  defence  to  an 
such  goods  action  on  the  charter-party  for  the  freight;    10  East.  301. 

asshooldbe  His  lordship,  indeed,  intimated,  that  the  covenant  on  the  part  of  the  plaintiflT  being,  that' 
specified  in  the  ship  shoald  proceed  with  all  convenient  speed  to  St  Petetsbnrgh,  and  there  load  a  com 
his  bills  of  plete  cai^o,  that  would  not  be  satisfied  by  the  plaintifT^s  bringing  part  of  the  c^irgo  at  one 
tiaie,  and  thencoing  back  and  bringing  the  remainder  of  it.  Bat  in  all  cases  of  conditions 
precedent,  thi  thing  to  bo  done  is  entire  and  indivisible;  and  the  delivery  of  a  cargo  of  goods 
is  not  one  entire  thing,  bat  in  its  nature  divisible;  therefore,  the  completion  of  the' cargo  is 
not  a  coadition  precedent  within  those  cises;  10  East.  801.  803.  805«  In  the  case liere 
put.  of  procuring  difierent  parts  of  the  cargo  in  different  voyages;  the  proper  remedy  against 
the  ma'Ster  or  owner  of  the  ship  would  be  by  action  on  the  charter-party  for  damages,  if  he 
have  contracted  to  procure  a  complete  cargo  in  one  voyage,  the  delivery  of  such  cacgo  not 
being  a  condition  precedent. 

If  the  bills  of  lading  be  in  thn  usutl  form,  without  any  special  provisions,  and  the  issoe 
also  be  general  on  the  fact  of  a  right  and  true  delivdry  of  the  cargo,  according  to  the  bills 
of  lading,  that  is  to  be  takca  in  a  narrow  and  restrained  sense,  and  is  satisfied  by  the  de- 
livary  of  the  nnmber  of  chests  or  packages  shipped  on  board  the  vessel.  If  the  contents  of 
any  of  them  tarn  out  to  have  bean  damaged  by  the  negligent  stowing,  or  subsequent  want  of 
ciro,  by  the  master  or  crew,  or  proper  ventilation,  the  freighter  has  a  cross-action  to  re- 
cover da-nigos;  but  it  is  no  answer  to  an  action  on  the  charter-party  for  his  freight;  12 
Eist.  331.  If  the  like  good  conditim  of  a  cargo,  when  delivered  as  when  shipped,  were  a 
condition  precedent  to  the  right  to  recover  freight,  and  the  goods  were  damaged  to  the  ex- 
tent only  of  a  farthing,  the  master  would  not  be  entitled  to  recover  any  freight,  which 
never  could  be  the  inlen»ion  of  the  contracting  parties;  12  East.  394.  895.  However,  if 
thare  is  a  special  provision  in  the  bills  of  lading  for  the  care,  or  against  the  negligence  of 
the  master  and  crew,  and  the  defendant  by  his  plea  admits  that  all  the  goods  were  deliver- 
ed, but  say^  that  thj  plaintiff  did  not  make  a  right  and  true  delivery  of  the  whole  cargo 
ajrreeibly  to  the  billet  of  lilin^,  an  is^ua  oa  such  a  pJei  might  let  ihi  defendant  into  proof 
of  ni^Iigeace;   12  East.  33  J;  sen  Lawes  on  Chai tie  parties,  88.  &c. 

*  It  has  been  already  shown,  how  far  it  is  incumbent  on  the  master  to  procure  the  ne- 
cessary licences  and  clearances  for  the  voyage,  in  the  absence  of  any  express  stipulation 
or  covenant  for  that  pnrpnse  in  the  contract  of  afiVeightment;  see  also  Roccua.  not.  85; 
Iron'sh  Ordmance,  liv.  3.  tit.  3.  fret.  art.  9;  3  M.  &  S.  117;    I  Taunt.  227. 

t  Upon  the  same  principle  of  equity,  in  Havelock  v.  Geddcs,  (10  East.  655.)  where  the 
merchant  had  conditioned  with  the  owner,  that  an  extra  number  of  men  should  be  taken, 
■It  his  expsnco,  to  work  tho  ship,  but  that  ho,  the  merchant,  should  not  he  Called  apoo  to 
{!»r«I  •  ^"lil'  ''^^  sl»;«p'3  'JiHcharge  on  return  from  the  voyage;  the  ship  being  occidentullv 
'»«irot  m  thp  We«t  Indies  'ii-  '^Mirt  held  flie    tti.-rchint  liable.  '  *  * 
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Prussian,  or  belonging  to  any  of  the  Hanse  towns,  to  import,  without  molcsia-   [  359  ] 
lion,  from  Rotterdam,  Amsterdam,  and  Dort,  to  the  port  of  London,  such  lading,  and 
quantity  of  flax,  flax-seeds,  clover  and  other  seeds,  madders,  &c.,  being  Bri-«°<^***  ^«*°» 
tkh  or  neutral  property,  as  may  be  specified  in  their  bill  of  hiding,  provided  boaid^ocT 
the  same  shall  be  shipped  as  aforesaid,  this  licence  to  remain  in  force  for  thc^^  ^(j^^j^ 
Bpace  of  six  months  from  the  date  thereof,  and  no  longer.     Provided  also,  that  ships,  00 
any  person  who  shall  claim  the  benefit*  of  the  licence  hereby  granted,  shall  account  of 
take  and  have  the  same,  upon  condition,  that  if  any  question  arise  in  any  ^-  C.  and 
of  our  courts  of  admiralty,  or  elsewhere,  whether  such  person  or  persons  hath  ^'  ^^^^^-^ 
or  have  in  all  points  conformed  thereto,  in  all  cases  whatsoever,  the  proof  shall  ^^l*JJJj    * 
lie  upon  the  person  or  persons  using  this  our  licence,  or  claiming  the  benefit  are  sent  for 
thereof.     Given  at  our  court  of  St.  James's,  the  2Ist  day  of  February,  1801,  their  respee 
in  the  41st  year  of  our  reign."     That,  on  the  20th  of  February,   1801,  thetive  goods* 
plaiotifl*,  having  been  recommended  by  Messrs.  B.  and  S.  to  Messrs  J.  S.  and  ""^  il^u^% 
Son,  of  Rotterdam,  wrote  to  the  latter,  directing  them  to  purchase  some  casks  "^jj,-  ^^ 
of  madder;  that  J   S.  and  Sons  accordingly  did  purchase  80  casks  of  madder,  the  whole 
the  goods  insured,  and  on  the  ^7th  of  March  following,  shipped  them  on  board  cargo  be 
the  Friendlyke,  the  captain  of  which  vessel  signed  three  bills  of  lading,  where- sent  to  A., 
by  he  promised  to  deliver  the  80  casks  of  madder  to  the  shippers,  or  their  or-  ^^^  ^^?}^ 
der;  that  on  the  same  day,  Messrs.  J.  S.  and.  Son  wrote  a  letter  to  the  plainti-,  be'oroteo 
inclosing  the  invoice  and  one  of  the  above  bills  of  lading,  indorsed  in  blank,  ^^^"^ 
and  apprising  him  that  they  had  so  shipped  the  goods,  and  that  they  should 
draw  for  the  amount;  that  on  the  24th  of  April  following,  one  bill  of  lading  for 
the  whole  cargo  of  the  ship  Friendlyke  was  signed  by  the  captain,  and  endors- 
ed Messrs.  J.  S.  and  Son  to  Messrs.  B.  and  S.  of  London,  to  whom  the  cap- 
tain was  addressed  with  orders,  with  directions  to  follow  their  orders;   that 
Messrs.  J.  S.  and  Son  drew  bills  of  exchange  upon  the  plaintiffs  for  the  amount 
of  the  goods  insured,  and  remitted  them  to  Messrs.  13.  and  S.  which  bills  the 
plaintiff  afterwards  accepted;  and  that  Messrs.  R  and  S.  according  to  the 
course  of  trade  between  themselves  and  Messrs.  J.  S.  and  Son,  would,  under 
the  general  bill  of  lading  of  the  whole  cargo,  have  withholden  the  goods  for 
which  the  plaintirf  had  not  duly  accepted  the  bills  drawn  by  Messrs.  J.  S.  and 
Son,  to  answer  the  amount  of  the  goods.     The  jury  found  a  verdict  for  the 
plaintiff,  but  liberty  was  reserved  to  the  defendant  to  move  to  have  a  nonsuit 
entered.     Accordingly,  a  motion  was  now  made  for  a  rule  nisi,  contending  that 
the  goods  insured  were  not  protected  by  the  letter  of  licence,  since  the  plain- 
tifl*!  upon  whose  account  the  goods  were  ordered,  was  not  to  be  considered  as 
the  agent  of  Messrs.  B.  and  S.  or  as  the  holder  of  their  bill  of  lading;  that  the 
bill  of  lading  endorsed  by  the  shippers,  and  sent  to  the  plainti.T,  vested  in  the 
latter  a  complete  authority  to  demand  the  goods;  and  that  the  general  bill  of 
lading  sent  to  B.  and  S.  which  was  of  a  subsequent  date  to  that  sent  to  the 
plaintitf,  could  convey  no  right  to  B.  and  S.  to  withhold  the  goods  from  the 
plaintitT;  and  that  as  three  bills  of  lading  had  been  made  out,  according  to  the 
usual  course,  respecting  the  goods  1  sent  to  the  plaintiff,  and  only  one  general 
bill  of  lading  for  the  whole  cargo,  it  manifestly  appeared,  that  the  former  were 
the  regular  bills  of  lading,  whereas  the  latter  was  only  a  fictitious  instrument, 
for  the  purpose  of  protecting  the  property  of  those  who  were  not  within  the   [  360  ] 
terms  of  the  licence.     Lord  Alvanley,  C.  J.,  was  of  opinion,  that  it  was  the  in- 
tention of  government  to  authorize  this  sort  of  importation ;  he  said  they  in- 
tended that  any  goods  coming  to  this  country  under  B.  and  S.*s  bill  of  lading, 
and,  with  their  permission,  should  be  protected  by  the  licence;  and  it  was 
within  the  knowlcdgiB  of  government  this  use  was  made  of  such  licences.  The 
words  of  the  licence  were  general,  and  if  the  contrary  had  been  the  intention, 
it  would  have  been  expressed.     With  this  g*  neral  bill  of  lading  on  board,  no 
Custom-house  officer  would  have  dared  to  stop  the  goods.     The  court  will  not 
Construe  the  acts  of  government  strictly  against  the  merchant.     A  fair  use  has 
been  made  of  the  licence,  the  terms  of  which  warranted  the  transaction. 
3.  Feize  v.  Thompson.  H.  T.  1808.  C.  P.  1  Taunt    121. 

A  certain  licence  permitted  T.  D.  and  Sons  to  import  on  board  six  ships,  no- 
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Bat  11*18      named,  from  certain  ports,  such  goods,  being  the  property  of  the  said  T.  R. 
otberwise,  and  Sons,  as  might  be  specified  in  their  bills  oi  lading,  with  the  usual  clause  as 
if  the  li       jq  ^jje  proof  of  the  licence,  and  in  the  margin  was  written,  "  T,  B.  and  Sons, 
cMice  be     w^qj^q^^  to  import.*'     B.  who  was  the  ship's  broker,  proved  that  licences  for 
fy  granted   ^^^  persons  on  whose  behalf  he  acted,  were  constantly  taken  out  in  his  own 
for  the  ex    name  in  the  same  form;  that  he  appropriated  the  ship  in  question  as  one  of  the 
portation     six  for  which  the  licence  had  been  obtained,  and  the  plaintiff  repaid  him  a  pro- 
of soods,     portion  of  the  expence  of  it.     It  does  not  appear  how  the  bills  of  lading  were 
th      °*er  ^'*^**^  or  endorsed;  but  the  question  was,  lif  the  transaction  was  legalized.— 
ty^of 'tl^     Mansfield,  C.  J.   said  that  he  had  no  doubt  of  the  honesty  of  the  transaction, 
peraoBs  to  the  truth  of  the  broker's  testimony,  the  innocence  of  the  plaintiff,  or  the  preva- 
whom  it  islence  of  the  practice;  but  a  lawyer,  or  a  man  of  business,  loolung  at  the  li- 
granted,      cence,  would  say,  it  was  nothing  else  than  a  licence  to  B,     Heath,  J.  obgerv- 
ed,  that  the  course  of  the  Secretary  of  State's  office  had  been  altered  since 
18QS,  before  which  time  the  terms  of  the  licences  granted  were  very  general, 
though  they  were  now  more  confined,  whence  it  appears  that  some  inconven- 
.  ience  had  been  found  in  the  former  practice.     Chambre,  J.  said,  the  licence 
was  most  explicit  notice  to  those  who  obtained  it,  that  the  proof  of  this  conform- 
ing tort  lay  upon  them,  and  that  they  must  conform  in  every  respect;  and  that 
afler  that  they  could  not  profess  ignorance;  and  the  rule  to  set  aside  the  non- 
suit was  discharged.     But  on  a  subsequent  day,  a  motion  was  made  for  a  new 
trial  upon  an  affidavit  of  B.  the  broker,  which  suggested  that  he  had,  accord- 
ing to  the  usual  practice  of  trade,  himself  received  a  general  biU  of  lading, 
comprehending  the  goods  in  question,  which  he  had  mislaid,  and  that  he  did 
not  doubt  of  obtaining  a  duplicate  from  abroad.     The  court,  seeing  that  it  was 
merely  a  question  for  costs,  and  being  informed  that  other  actions  were  de- 
pending upon  the  same  question,  in  which  the  fact  of  the  bill  of  lading  wowld 
appear,  directed  the  judgment  to  be  stayed  till  those  causes  should  be  deter- 
mined, the  plaintiff  undertaking  to  try  them  as  soon  as  he  should  obtain  the 
general  bill  of  lading. .   The  rule  was  accordingly  enlarged. 

4.  Johnson,  v.  Greaves.  E.  T.  1810,  C.  P.  2  Taunt.  344. 
One  question,  which  accidentally  arose  in  this  case  was,  whether  a  cargo 
being  purchased  in  part  only,  or  not  at  all,  with  the  proceeds  of  the  outward 
1  \a  ^^^^^>  *®  ^*^^"  *  licence  to  bring  back  a  return  cargo.  The  issue  was  intend- 
aeem^hat  a  ®^  *^  *'^  *^**  P^'*^*'  ^"*  ^^®  ^^^  ^*^  °^^  ultimately  turn  upon  it,  althoush 
license  to  ^^^^^  ^^  much  argument  on  the  meaning  of  a  cargo  of  this  sort.  MansfiMy 
bring  home  ^:  "^^  seems  to  have  been  inclined  to  think,  that  such  a  cargo  necessarily  im- 
a  return  car  plied  goods  purchased  with  the  proceeds  of  the  outward  cargo;  for,  (said  he,) 
go  applies  « to  be  sure,  the  words  mean  nothing  if  they  cover  any  cargo,  not  being  one 
purchMS*  bought  with  the  produce  of  the  goods  sent  out  from  this  country:"  but  it  was 
with  thepro  ^?^  (^  ^^  observed)  then  necessary  to  decide  that  question.  The  licence  re- 
ceedings  of  c>*«d>  **»«*  .the  defendants  were  desirous  of  obtaining  the  royal  licence  and 
the  out  protection  for  the  British  ship  Ben  Lomond,  (which  they  intended  to  lead  at 
ward  car  jPortsmouth  with  a  cargo  of  British  manufacture  and  East  India  produce,  Xxy 
6<>-  convey  and  exchange  the  same  to  the  island  of  St.  Domingo,)  and  the  impor- 

tation (in  return  for  the  cargo  so  to  be  exported)  of  specie,  bullion,  coffee,  &c.^ 
or  any  other  articles  the  growth  or  produce  of  the  said  island;  and  contained 
the  following  direction:  "that  the  property  of  the  defendant  Greaves,  and 
other  British  merchants,  so  to  be  exported  (to  any  ports  or  places  in.  St.  Do- 
mingo, which  should  not  be  under  the  immediate  dominion  of  his  majesty's 
enemies),  anil  also  the  returns  of  the  said  cargo  (consisting  of  articles  of  the 
ffrowth  and  produce  of  the  said  island,  except  copper,  to  be  brought  back  in 
the  same  ship  direct  to  some  port  of  the  united  kingdom),  should  not  be  liable 
to  condemnation  as  prize;  and  that  if  the  said  property  should  be  seized  or 


ed,  upon  a  claim  being  exhibted,  and  sufficient  bail  being  given  to  answer  the 
abjudication;  but  that  it  should  lie  upon  the  dafendant,  or  his  agentS;,  to  m^ke 


CHARTER-PARTY.— */3s  to  CovemiHs  by  Vie  Hirer  of  tie  Vessel .  ^SJ/ 

due  proof  of  the  circumstances  therein  stated,  and  that  every  thing  was  bad 
and  done  accordingly  to  the  true  intent  and  meaning  of  the  licence."  The 
vessel  having  received  on  board,  at  Portsmouth,  a  cargo  consisting  chiefly  of 
coffee-bagging,  of  no  great  value,  sailed  to  Cape  Francois,  which  was  then 
under  the  dominion  of  Christophe.  On  her  arrival  the  master  received  from  f  SS2  \ 
the  defendant's  agents  their  instructions  to  proceed  to  Gonaivcs,  another  port 
of  the  bland  under  the  same  dominion,  where  he  discharged  his  outward  car- 
go, and  received  on  board  another,  consisting  of  co-Tee  and  cotton,  the  pro- 
duce of  the  island,  in  different  parcels.  On  the  29th  of  March,  1808,  the 
flhip  sailed  from  Gonaives  on  her  homeward  voyage,  and  on  the  30(h  she  was 
detained  by  a  frigate,  the  commander  of  which  conceiving,  on  inspection  of 
the  papers,  that  the  greatei  part  of  the  cargo  on  board  had  not  been  shipped 
jn  return  for  the  outward  cargo,  within  the  scope  of  the  lic^^nse,  sent  the  ship 
and  cargo  into  Jamaica.  Upon  her  arrival  there  on  the  1 1th  of  April  follow- 
ing, he  restored  to  the  master  73  bags  of  coffee,  consigned  to  the  defendants, 
which  appeared  to  be  purchased  with  the  produce  of  goods  directly  exported 
from  London,  and  labelled  the  remainder  of  the  cargo  as  prize  in  the  Court  of 
Yice-AdmiraJty  in  Jamaica,  which  condemned  it  as  enemy^s  property.  !B«t 
the  ports  of  Cape  Francois  and  Gonaives  not  being,  at  the  time  of  this  ad- 
irenture,  in  the  power  of  the  enemies  of  Great  Britian,  upon  appeal  brought 
in  England,  the  sentence  of  the  Vice- Admiralty  Court  in  Jamaica  iras  re- 
versed, upon  payment,  by  the  owners,  of  the  captor's  costs. 

5.  Vas  Omeron  v.  Dowick.  H.  T.  1809.  K.  B.  2  Campb.  N.P.  C.  44. 

In  this  case,  which  was  an  action  against  the  owners  of  a  ship,  on  the  bill 
of  lading,  for  a  wrongful  sail  of  the  goods  by  the  captain,  an  objection  was 
taken,  that  the  goods,  which  were  cutlasses,  were  contraband  articles  of  war,  ^^^  't  will 
the  exportation  of  which  were  prohibited  without  a  licence  from  the  king,  and  °f  .P"*"™ 
that  no  such  licence  was  produced.     But  Lord  Ellenborough  said:  if  it  were,^  |)^|  ^ 
proved  that  the  cutlasses  were  entered  at  the  Custom-house,  he  would  pre-Mvenantto 
sume  omma  rile  acta.     No  evidence  of  this  sort  could  be  found;  but  it  turn-  prooare  a  li 
ed  out,  that  by  the  stat.  33  Geo.  3.  c.  2.  the  king  was  only  authorised  to  pro-  ««««•  hai 
hibit  the  exportation  of  implements  of  warl)y  proclamation,  and  the  defendant  ^f^  ^?Jl 
not  being  prepared  with  the  Gazette  containing  the  proclamation  for  this  pur-  aojenTbe  ' 
pose,  the  plaintiff  had  a  verdict.  contrary  b^ 

2<J.    To  furnish  a  caroo*  {proved. 

1.  SoAMEs  v.  SoMEBGAN.  H.  T.  1824.  K.  B.  2.  B.  &  C.  5G4;  S.  C.  4  D.  & 

R.  74. 

The  charterers  of  a  ship,  called  the  Grant,  for  a  voyage  from  C.  to  St.  B.,The  freish 

and  thence  to  G.  to  take  Uie  homeward  cargo,  cause4  another  ship  called  the  ^©^  ron«t  fiir 

St.  Patrick,  to  be  chartered  on  their  account  to  go  o\ii  in  ballast,  and  bring  "** .  *  *^" 
'  o  '  ,     B  go  in  com 

*  Beawed  thaa  accarately  describes  the  natore  of  dead  freight.  If  (he  sayti)  a  ship  be  pliance 
freighted  to  go  to  any  place  to  load,  and  on  arrival  there  the  factor  cannot,  or  will  not,  pnt  ^itb  his  qq 
any  on  board  her,  after  the  master  has  staid  the  days  agreed  on  by  the  charter-party,  and 
made  his  regular  protests,  he  shall  be  paid,  empty  or  full;  Boawes.  186.  189.  If  no  cargo 
be  beaded,  the  compensation  payable  to  the  owner  or  captain  on  this  aceonnt  b  called 
dead  freight,  in  opposition  to  freight  due  for  the  carriage  of  goods  loaded  on  board  the 
ship.  The  former  is,  therefore,  rather  a  compensation  in  lieu  of  freight,  than  freight  itself. 
It  IB,  indeed,  a  particular  name  given  for  such  damaces  as  are  recoverable  by  the  captian  or 
owner  of  the  ship  against  the  freighter  or  merchant  for  the  loss  of  the  freight ,  which  would 
otherwise  have  become  payable  by  the  charter-party,  in  conseqnence  of  his  not  putting  it 
in  the  power  of  the  ci^ptain,  or  owner,  to  earn  such  freight,  by  not  loading  a  cargo  accord- 
ing to  the  terras  of  his  contract.  These  damages  are,  m  general,  quite  unliquidated,  and 
to  be  ascertained  by  a  jury  or  an  arbitrator;  but  sometimes  a  particular  sum  is  stipulated, 
lA  the  charter-party,  to  be  paid  by  the  merchant  or  freighter,  in  case  of  his  not  thinking  fit, 
or  being  unable  to  load  a  cargo;  in  which  case  the  sum  so  stipulated  is  also  called  dead 
freight;  see^Lawes  on  Charter-parties,  p.  117. 

According  to  MoUoy,  if  part  of  the  loading  be  on  board,  but  by  misfortune  the  merchant 
have  not  his  full  loading  by  the  stipulated  time,  the  master  is  at  liberty  to  contract  with 
anotW  merchant,  and  shall  have  damages  for  the  time  that  the  goods  were  on  board  after 
the  time  limited;  for  the  agreement  to  load  being  in  the  nature  of  a  condition  precedent,  a 
f4ilnre  in 'performance  will  determine  the  contract,  unless  afterwards  affirmed  by  consent. 
A-id  though   it  be  not  prudent  for  the  master  to  depart  from  the  contract   in  every  case 
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[  363  ]    home  a  cargo  from  G.,  with  a  proviso,  that  in  the  event  of  the  non-arrival  of 
enant,       the  first  mentioned  ship  at  G.,  then  the  said  charter-party  should  be  void.  This 
which  will  ^as  an  action  on  the  charter-party  of  aflreightment  made  between  the  plain- 
be,  l»j>w®^^  ti  s,  owners  of  the  St.  Patrick,  and  the  defendants.     The  judge  before  whom 
fiivorab?y*  *^®  ^"^^^  *^^^'^^  place,  told  the  jury,  that,  in  his  opinion,  the  arrival  of  the  Grant 
construed     mentioned  in  the  proviso,  meant  an  arrival  in  lime  for  the  object  of  the  char- 
with  regard  tcr  of  the  St .    Patrick,  and  that  unless  they  thought  that  the  arrival  of  the 
to  the  coo    Grant  had  been  improperly  prevented  by  the  charterers,  they  should  find  a 
''*{J°°*.       verdict  for  the  defendants.     The  juiy  having  found  a  verdict  for  the  defend* 
intended  ai  ^''^^^y  ^  *'^'^®  "*^^  ^'<^  oStaincd  for  a  new  trial,  on  the  grounds,  that  the  proviso 
the  time'ofi'i  the  charter  of  the    St.  Patiick  was  satisfied  by  the  arrival  of  the  Grant  at 
bis  entering  any  time  duiing  her  then  voyage;  and  also,  that  it  ought  to  have  been  pre- 
into  the       sumed  that  she  had  been  delayed  improperly  by  the  defendants.     Per  Cur 
deed,  to      'jjjjg  ^^^^  turns  chiefly,  if  not  entirely,  upon  the  meaning  of  th^  term  non-ar 
perform       ^'^^i-     It  may  have  an  indefmite  meaning;  then  it  would  be  a  mere  watering 
aoce  of  it     bargain  between  the  parties ;  but  it  may  also  mean,  non-arrival  within  such  time 
subject  to.  as  may  answer  the  purposes  of  the  St.  Patrick's  voyage.  Ifthe  term  non^arrival 
is  to  be  construed  iudeiinilely,  it  would  be  totally  unconnected  with  the  pur- 
poses of  the  charter-party  on  w  hich  this  action  is  brought,  and  there  could  havo 
been  no  rea^son  for  inserting  it.      Eut,  in  all  probability,  the  parties  contemp- 
lated such  an  arrival  of  the  Grant  as  would  be  subservient  to  the  purposes  of 
the  ficightcrs  of  the  St.  Patrick,  and  in  default  of  such  arrival  this  charter- 
party  might  be  altogether  useless  to  Ihcm.      Let  the  rule  be  therefore  dis* 
charged. 
And  unless         ^2.  MooRso.M  v.  Page.  M.  T.  1814.  K.  B.  4  Campb.  N.  C.  lOS. 
boanddown      jj^  (j^jg  case  the  freighter  of  a  vessel  covenanted  by  charter-party  to  provide 
word^  of    ^^^  ^^®  '^'''P  *  ^"*^  ^^^  complete  cargo,  consisting  of  copper,  tallow,  and  hides, 
the  charter  ^^  other  goods,  on  which  separate  rates  of  freight  were  paid.     It  appeared  that 
party,  may  the  defendant  had  provided  for  the  ship  a  quantity  of  tallow,  and  as  many  bides 
lade  it  with  as  she  chose  to  take  in,  but  that  he  refused  to  let  fier  have  any  coper.  Itwas  in 
■"^1°°^^   consequence  necessary  for  her  to  keep  in  her  ballast,  the  place  of  which  might 
h     I        *  ^^y^  been  supplied  by  the  copper,  and  the  amount  of  the  freight  which  she  car- 
whethcrhe  ^*^^  ^^^*  ^^'^  ^^^"^  if  Copper  had  been  supplied.     The  plaintiff  contended,  that 
longing  to   ^'^^^^i*  tbe  covenant  to  load  the  ship,  the  defendant  was  bound  to  furnish  her 
himself  or   v/ith  a  properly  assorted  cargo,  so  that  she  might  be  entirely  filled  with  goodc, 

0  her  per     where  it  happens  that  the  agreement  as  to  the  lading  is  not  strictly  performed,  and  it  is  sel- 
HO'i'^tt  dom  or  ever  done  if  any  part  of  the  cargo  be  on  board;  yet  it  is  of  the  highest  importance 

atha  masters  of  ships  should  be  free;  for  otherwise,  by  the  lading  of  a  single  cask  or  bale, 
the  voyage  might  he  defeated.     On  the  other  hand,  ifthe  vessel  will  not  hold  all  the  mer- 
chandize; the  merchant  may  discharge  the  master,  and  ship  oo  board  another  veasel  the" 
remainder  of  his  goods,  and  recover  damages  against  the  master  or  owner,  npon  the  like 
reason  as  the  former  rule;  Mol.  b.  2.  c.  4.  s.  3. 

Ifthe  cargo' be  fully  laden,  and  the  ship  has  broken  groond,  bnt  the  merchant  resolvea 
to  unlade  the  goods,  it  is  said,  that  by  the  law  marine  freight  is  dae;  Mol.  b.  2.  c.  4.  s.  5. 
This  must  be  taken  to  mean  dead  freight;  and  by  the  common  law  it  is  quite  clear,  that  in 
such  case  an  action  lies  for  preventing  the  ship-owner  from  recovering  his  freight,  according 
to  the  contract  between  the  pni'ties.  Bnt  he  cannot  sue  or  declare  for  freight  eo  nomine; 
as  that  is  only  due  in  case  the  contract  is  carried  into  execution,  by  the  conveyance  and 
delivery  of  the  goods.  A  special  connt  shoold  therefore  be  framed,  in  such  case,  accord- 
ing to  the  circumstances;  see  Lawes  on  Charter-parties,  120.  121.  The  law  relative  to 
dead  freight  will  be  examined  post,  tit.  Freight. 

*  Which  he  must,  within  a  reasonable  time,  depending  on  circumstances  and  the  practice 
at  the  port  of  delivery  (2  Campb.  488.);  or  if  a  time  be  specified  within  that  peried  (2 
Campb.  353;  Holt.  N.  P.  C.  35.),  include  the  cargo  at  the  port  of  destination,  pursuant  to 
the  terms  agreed  upon;  and  if  he  do  not,  he  will  be  liable  to  demurrage,  if  agreed  for; 
and  if  there  be  no  stipulation,  he  will  be  liable  to  an  action  for  the  improper  deliyery  of 
the  Khip.  Where  a  ship  was  let  to  freight  by  charter-party  from  plaintiflTto  defendant,  and 
the  deed  contained  a  clause,  whereby  it  was  covenanted  and  agreed  by  and  between  the 
said  parties,  **  that  40  days  shall  be  allowed  forunloading  and  loading  again,"  &c.,  it  waa 
held,  to  raise  an  implied  covenant,  on  the  part  of  the  freighter,  nor  to  detain  the  ship  for 
loading  and  unloading,  &c.  beyond  40  days;  and  that  ifthe  freighter  detained  her  for  anjr 
lunger  t'lne,  he  would  be  liable  in  the  covenant;  see  12  East.  179. 

t  Therefore,  if  it  be  requisite  to  prevent  this,  a  clause  in  the   charter-party  should  bit 
mecrted  to  this  e6ect;  see  Abbott  on  Shipping,  188. 
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on  which  freight  would  be  duc^  and  that  he  was  therefore  liable  in  damages  for  a 
sum  equal  to  the  freight,  which  would  have  been  earned  had  (he  copper  been 
put  on  board  Per  Lord  Ellenborough.  The  parties  very  likely  intended 
that  copper  should  necessarily  form  a  part  of  her  cargo;  but  they  have  not  said 
so.  The  covenant  leaves  a  latitude  to  the  freighter  to  furnish  a  cargo  of  "  cop- 
per, tnllow,  hides,  or  other  goods."  Therefore,  if  the  ship  had  as  large  a 
quantity  of  tallow  and  hides  as  she  could  take  on  board,  I  think  the  covenant 
has  been  performed. 

.3.  Hyde  v.  Wilms,  H.  T    1812.  N.  P.  3  Campb.  202.  Theofferof 

A  freighter  covenanted  to  load  on  board  a  ship  belonging  to  the   plaintiff  aa  cam  at 
full  cargo  of  sugar,  and  to  pay  freight  after  a  specified  rate.     The  freighter's'^  freight 
agent  refused  to  provide   the  stipulated  cargo,  unless  the  captain  would  sign  ^j^^^"  ?J^ 
bills  of  lading  for  the  same  at  a  reduced  rate  of  freight,  which  was  declined,  ^he  charter 
On  an  action  for  dead  freight,  Lord  Ellenborough  held,   that  the  captain  was  party,  is. 
Justified  in  refusing  to  comply  with  the  requisition  of  the  defendant's  agent;  as,  however, 
if  he  had  signed  the  bills,  he  would  have  been  bound  td  deliver  the  cargo  on  **°**"®i!"* 
receiving  freight  at  such  reduced  rate,  and  that,  though  the  plaintiff  would  ^^  °®  ^  *'* 
have  been  entitled  to  a  lien  on  the  goods  on  the  charter-party,  the  defendant's 
agent  was  not  authorised  in  demanding  new  terms  from  the  captain.     Verdict 
for  plaintiff. 

4.  Sjoerds  v.  Lusco:tIEe.  M.  T.  1812.  K.  B.  16  East.  301. 

Id  this  case  the  defendant  covenanted  to  procure  a  loading,  and  send  it  along- g^  the  offer 
side  the  ship  in  the  usual  form.     The  defendant's  counsel  put  in  a  paper  sign- ^f  a  earso 
cd  by  the  plaintiff  ^the  captain,  who  had  entered  into  the  charter-party,)  to  the  without  a 
following  effect:  "  I  do  acknowledge  that  the  agents  of  Luscombe  (the  freight-  permit,  if  it 
er)  offered  the  cargo,  and  the  sole  reason  why  the   same  has  not  been  taken  could  not 
on  board  is,  the  refusal  of  the  custom-house  officers  to  grant  a  permit  to  take  1,^^%^^^ 
the  goods  on  board,  which  is  still  continued.     This  refusal  was  understood  to^,„t  ^^^^  -^ 
have  been  on  account  of  the  American  embargo  law;  notwithstanding  which,  not  snffi 
the  jury  found  a  verdict   for  the  plaintiir.     A  rule  to  show  cause  why  there  cient. 
should  not  be  a  new  trial,  was  granted,  on  the  suspicion  that  it  was  an  artificial    [  365  ] 
letter;  but  that  being  a  question  for  the  jury,  who  had  decided  the  letter  to  be 
genuine,  that  question  fell  to  the  ground,  and  the  rule  v.'as  discharged.  And  in  the 

6.   Sjocrds  v.  Lu>combc,  M.  T.  1812.  K.  B.  IG  East.  201.  fame  c^e 

The  master  of  a  ship  covenanted  in  the  same  charter-p  Jirty  as  mentioned  »>^JJej*Jhf^ 
the  preceding  case,  to  go  to  a  certain  part  of  America,  and  receive  a  loading  ^^^^^^^^ 
from  the  freighter  alongside  the  ship,  and  bring  home  the  same,  with  an  ex-  that  the 
ception  of  the  restraint  v  of  rulers,  &.c.     The   freighter  covenanted  absolutely  freighter  of 
to  provide  the  loading  withcut  any  such  exception.     It  appeared  that  an  em-  fered  to 
bargo  had  been  imposed  in  America.     In  an  action  brought  against  the  freigh-  ^^^^  ^  ^ 
ter  fjr  non-performance   of  his  covenant,  the  defendant  pleaded  thp.t  he  did  J^^*  ^"J* 
provide  a  cargo,  and  was  ready  and  willing,  and  ofbrcd  to  send    it  alongside  ihai'themae 
the  ship,  but  that  the  plaintiff  refused  to  receive  it  there,  and  discharged  the  ter  refused 
defendant  from  sending  it  alongside.     The  plaintiff  replied,  that  the  defend- to  receive  it 
ant  did  not  provide  the  loading,  and  o.^br  to  send  it  alongside  in  manner  and  thwe, 
form.     To  support  the  defendants  plea,  a  paper  was  put  in,  in  evidence,  pur-*°     ^^^^.^ 
porting  to  be  the  master's  written  acknowledgement  of  the  defendant   havmg  ly^^,  ^^^^ 
olTered  to  load  the  cargo  on  board,  on  his  (the  master's)  being   ready  to  take  in»  u  along 
it,  and  that  the  embargo  had  been  the  sole  reason  for  its  not  having  been  taken  side,  was 
on  board.     A  verdict  had  been  found  for  the  plaintiff,     A  rule  being  obtained  not  proved 
for  a  new  trial,  the  court  in  discharging  it  said :  if  the  plaintiff  had  exhibited  ^J^^,  *f 
his  case  properly  on  the  record,  there  could  have  been  no  doubt.     Our  only  ,nentof  the 
embarrassment  at  present  is  upon  the  mode  upon  which  this  record  is  shaped.  niasier,ihat 
It  is  averred  in  answer  to  the  defendant's  plea  (that  the  defendant  offered  to  the  freight 
send  the  cargo  alongside  the  ship,  but  that  the  plaintiff  refused   to  receive  it  «r.  tbongh 
from  the  defendant  alongside  the  ship,  and  discharged  the  defendant  from  send- wiUmg^to 
ing  it  alongside,)  that  the  defendant  did  not  provide  the  loading  and  offer  to        '^^^ 
send  it  alongside  in  manner  and  form.     But  the  answer  is,  that  the  paper  does  j,^  ^n  em 
j)ot  pu«tain  that  allegation,  and  therefore  does  not  sustain  the  terms  of  the  ia- bargo. 


2o  1  ( 'HARTER'FARTY.—Comh^^iion  of. 

If  A.  on  bis  gy^^  [^  amounting  to  no  more  than  this,  that  the  captain  had  agreed  to  adn.it 
n*ni  whh  ^^^^  ^"^  ^^^  *^®  embargo,  the  defendant  would  have  loaded  the  cargo,  Stc.  and 
B.  to  carry  *^"^>  ^^^Y  '*w>  that  would^reHeve  him  from  the- obligation  of  the  pharter-partj, 
a  cargo  to  he  would  not  have  the  bene^t  of  the  admission;  but  it  was  no  agreement  to 
N.,  and  abandon  the  charter-party,  by  the  terms  of  which  it  is  clear  the  defendant  is 
that  having  Hable  to  ihis  action.     Rule  discharged. 

'?  <Sf«  1    ^-  Storer  v.  Gordon.  M.  T.  1814.  K.  B  3M.  i<  S.  308.    S.  P.  Olshen  v. 
^   atoiild  Drummond.  T.  T.  1785.  K.  B.  2  Chit.  Rep.  705. 

reeeive  a         ^.^  *  charter-party   between   the  ship-owner  and  freighter  of  a  vessel,  the 
retofD  car    ship-  jwner  covenanted  to  proceed  from  L.  to  Naples,  and  there  make  a  right 
go,  and  B,  and  true  delivery  of  the  outward  cargo,  and  having  so  done,  receive  on  board 
on  bis  part  a  return  cargo,  restraint  of  princes  ^c.  excepted;  and  the  freighters  covenant- 
^^Mh*?"**    ^^  consideration  of  the  premises,  that  at  IV.  they  would  find  and  provide  as 
that  he       *^®^  ^^^  Warrant  and»assure  to  the  ship  owner,  a  full  and  complete  cargo,  &c. 
would  pro  '^^  &°  action  of  covenant  brought  against  the  freighters  for  not  providing  a  re- 
vide  and     turn  cargo  at  N.  they  pleaded  in  excuse  of  performance,  that  the  outward  car- 
ship  a  re     go  Was  seized  by  the  government  at  N.,  and  never  delivered  to  them.     There 
*""*^!jB**.  were  other  pleadings  immateiial  to  be  stated.     The  sole  question   which  was 
^JJj^ ^  *"  agitated  before  the  court  was,  as  to  the  tenability  of  the  defendant's  plea, 
provide  one  "^^  court  expressed  themsolves  of  opinion,  that  the  right  and  true  delivery*  of 
the  ship  be  the  outward  cargo  was  not  a  condition  precedent,  and  said:  the  covenant  on 
iBg  inreadi  the  part  of  the  plaintiH.  as  far  as  is  material  to  this  question,  is,  that  the  ship 
ness  to  re    should  go  to  N.  and  there  make  a  right  and  true  delivery  of  her  outward  car- 
^o^^h'^A   ^^*  ^^^  ^^^^  having  so  done  she  should  take  and  receive  a  homeward  cargo; 
has  not  de  ^^^  ^^^  argument  is,  that  the  words  ^^  having  so  done''  would  liave  excused 
livered  the  the  plaintifl'  from  taking  on  board  a  homeward  cargo  if  he  had  not  first  deliv- 
OBtward      ered  his  outward  cargo;  and  that  whatever  would  have  excused  the  pluntiff 
^*^^'         from  receiving,  would  also  excuse  the  defendants  from  loading.     It  does  not 
appear  to  us,  however,  that  these  words  would  have  been  any  excuse  to  the. 
plainti.T,  the  words  seeming  rather  intended  to  mark  the  time  when  the  plain- 
tiff's obligation  to  receive  a  homeward  cargo  should  attach,  viz.  when  his  ship 
'  from  being  clear  of  one  cargo  should  be  in  a  condition  to  receive  another.   But 
admitting  that  the  plaintiff  might  have  been  discharged  from   his  obligation  to 
receive,  it  by  no  means  follows  that  the  words  aflord  a  defence  to  the  defend- 
ant.    The  plaintiff  might  wish  to  reserve  an  option  to  himself,  and  might  there- 
fore qualify  his  covenant;  but  he  might  not  choose  to  give  any  option  to  the 
defendant,  and  might   insist  from  him  upon  an  unconditional   and  unqualified 
covenant.     For  these  reasons  the  defendant  cannot  plead  as  he  has  done 

^Sn„h«  "^^  FoTHERGiLL  V.  Walton.  M.  T.  1 8 18.  C.  P.  2  B.  Moore.  630;  S.  C.  3 
cision  oas  ,— ,  •  ' 

been  since  ^  a""^    ^ '6. 

adheied  to.  Covenant  on  a  charter-party .  The  plaintiff  as  owner,  afler  covenanting 
for  the  tightness  and  sufficient  manning  of  the  ship,  engaged  that  he  should  re- 
ceive on  board  at  H.  where  she  then  lay,  six  pipes  of  brandy,  and  should  pro- 
ceed therewith  to  the  island  of  T.  or  S.  as  the  defendants  or  their  agents  might 
require.  That  the  master  should  there  take  in  a  complete  cargo  of  green 
fruit,  or  whatever  the  defendants  or  their  agents  might  think  proper  to  send  on 
board;  and  being  so  loaded,  should  depart  to,  <^c.  The  declaration  averred 
performance  generally  on  the  part  of  the  plaintiff,  and  alleged  that  the  vessel 
sailed  as  agreed  to  T,  and  that  the  plaintiff  was  ready,  he.  to  perform  all 
things,  &c.  yet  the  defendant  did  not.  nor  would,  4*c.  General  demurrer  and 
rejoinder.  It  was  contended  for  the  defendants,  that  such  a  general  averment 
of  performance  was  insufficient,  as  the  plaintiff's  neglect  to  ship  the  brandy, 
according  to  his  covenant,  had  operated  to  prevent  the  defendants  furnishing 
the  fruit,  which  was  to  be  obtained  by  bartering  the  cargo  they  were  to  re- 
ceive from  the  plaintifT 

Per  Cur,  The  point  on  which  this  case  is  to  be  decided  is,  whether  the 
r  oQ^  1  words  of  the  charter-party  have  rendered  these  covenants  mutually  dependent 
*-  -"on  each  other,  and  therefore  imposed  on  the  plaintiff  the  necessity  of  perform- 

ing his  part  before  ho  can  require  the  defendants  to  fulfill  their  covenants;  or 
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'whether  (hey  are  left  independent  of  each  other,  so  that  the  plaintiflFmay  compel 
performance  on  the  part  of  the  defendants,  who  cannot  set  up  ^ .  defence  the 
non-performance,  or  insufficient  pertbrmance,  by  the  plaintiff,  but  must  resort  "'\ 
to  their  remedy  for  damages  consequent  on  such  negligence  of  the  plaintiff. 
The  rule  adhered  to  in  deciding  on  the  nature  of  separate  or  dependant  cove- 
nants, was  laid  down  in  the  case  of  Bo..ne  v  Eyre.  1  H.  Bl-  273.  n.  that  where 
they  comprehend  the  whole  consideration,  they  are  mutual,  and  dependant  one 
on  the  other,  but  that  they  are  separate  Whenever  the  negligence  on  the  part 
of  either  can  be  satisfied  in  damages.  JNow  the  defendants  covenanted  to  pro- 
vide a  full  cargo  of  fru.t  at  T.  whereas  the  plaintiff  was  to  load  only  six  pipes 
of  branny,  which  could  not  be  considered  as  extending  to  the  whole  considera- 
tion on  both  sides.  Had  the  shipping  of  the  brandy  been  a  precedent  cove- 
nant, the  exact  quantity  must  have  been  furnished.  Judgment  for  the  plain- So  it  is  not 
fiff^  safficient  to 

8.  Deffell  V.  Brockleba.nk.     E.  T.  1817.  Ex.  4.  Price  36.  f"°hiel^^ 
Error  from  a  judgment  of  the  Court  of  K.  B.     B^  the  terms  of  a  charter- f'^^  ^^ 

party  it  was  agreed  by  the  defendant  in  error,  owner  of  a  certain  vessel,  that  perform 
the  said  ship  should  sail  from  the  port  where  she  lay  to  M.  and  on  arrival  there  ance  of  his 
should  receive  and  take  on  board  from  the  agents  of  the  plaintiff  in  error,  a  cer-  covenaDt, 
tain  quantity  of  produce,  and  that,  being  so  loaded,  she  "  should  set  sail  with^°  provide 
the  convoy  that  should  depart  from  Jamaica  for  England,  in  the  month  of  June  *ha"f  *pro 
next,  provided  the  ship  arrived  out  and  was  ready  to  load"  a  certain  time  before  yj^o  jj,  ||,e 
such  convoy  should  sail.     The  pluuitiflf  in  error,  as  freighter,  covenanted  in  charter  par 
cocsideration  thereof,  to  supply  a  full  cargo  of  produce  a?  stipulated  by  the  ty  that  the 
instrument.     The  declaration  averred  that  the  ship  sailed  to  M.  and  was  ready  ***»P  ■honid 
to  receive,  &c.  and  that  notice  was  given,  Slc.  and  that  the  master  received  on  ^^read"  to 
board  such  a  cargo  as  the  agents  of  the  plaintifl  in  error  thought  proper  to  pro-i^j^j  ^j^ 
vide.     Breach,  that  the  cargo  supplied  for  the  defendant  :n  error,  was  much  days  b<  fore 
less  than  the  quantity  covenanted  tor.     For  the  plaintiff  in  error  it  was  urged,  the  sailing 
that  the  terms  of  the  deed  imposed  on  the  defendant  in  error  a  necessity  of  J^^  convoy 
performing  his  part  of  the  charter-party  before  he  could  call  for  P^'^^^'^'^^'^^®  {J^^coni 
on  the  part  of  the  defendant.     But  the  Court  held  that  the  covenants  were  in-'pijed  ^jii^^ 
dependent;'^  and  that  whatever  remedy  the  plaintiff  in  error  might  have  on  the  g^  j^  ^^^ 
covenant  to  sail  at  a  particular  period,  he  was  still  liable  on  his  general  cove-  been  held, 
nant  to  provide  a  return  cargo. — Judgment  for  defendant.  that  a 

9.  Barker  v.  Hodgson.     M.  T.  1814.   K.  B.  3  M.  &  S.  207.  freighter 
To  covenant  by  master  against  freighter  of  vessel  for  not  sending  a  cargo  ^*'®  °.*^^® 

alongside  at  Gibraltar;  defendant  pleaded,  that  a  pestilent  and  infectious  <^>s- "^j"^^^®"® 

order  prevailed  there,  and  therefore  all  intercourse  was  prohibited  by  the  law  jq^j  ^  ^^ 

of  the  place,  and  became  impractible,  without  imminent  danger  to  the  persons  r  $68  J 

concerned  of  contracting  and  communicating  the  same,  and  defendant   was  go,  and  is 

prevented  from  sending  alongside  during  all  that  time,  of  which  nlaintifi'  had  prevented 

notice,  and  thereupon  departed  with  his  ship  on  his  return.     Replication,  thatsj>  doing  by 

defendant  might  have  sent  the  cargo  alongside  before  all  intercourse  became  i"  ^^.j^'^f  \„ 

unlawful  or  impracticable,  but  refused;  and  thereupon  plaintil!  departed  with  infectiona 

his  ship  by  the  consent  of  defendant's  agent.     Demurrer  and  joinder.     The  disorder,  \a 

question  which  arose  upon  these  pleadings  was,  whether  the  matter  aUcged  in  li&ble  on 

the  plea  was  suflicicnt  to  excuse  the  defendant  for  tie  non-performance  of  his  his  cove 

*^       ^  nant. 

covenant.  ,  But  where 

Per  Cur.  If,  indeed,  the  performance  of  this  covenant  had  been   rendered  ^  ^j^jp  ^^^ 

unlawful  by  the  i;ovtrun.cnt  of  this  country,  the  contract  would  have  been  dis-  n-eigiiied  to 

solved  on  both  sides;  and  the  defendant,  inasmuch  as  he  had  been  thus  com- go  io  bal 

pelled  to  abandon  his  contract,  would  have  been  excused  for  the  non-pcrform- laat  to  Ja 

ance  of  it,  and  not  liable  to  damages.     But  if,  in  consequence  of  events  which  [JJ?^"|,^"j^^ 

happen  at  a  foreign  port,  the  freighter  is  prevented  from  funiishing  a  loading  ^     »  ^ 

there  which  he  has  contracted  to  furnish,  the  -  ontract  is  neither  dissolved,  nor  jy^^ 

is  he  excused  f(jr  not  performing  it,  but  must  answer  in  damages. — ^Judgm  ent  ibence,  and 

for  the  plnintiffr      See  1  Roll.  Ala-.  4.>0.   pK    10;  2  Vc:n,  ^J:2;   3    B.  Sc   P.  the  freight 
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took  to  pro    10.  SuADFORTH  V.  HiGGiN.     E.  T.   1813.  K.  B.  3  Campb.  N.  P.  C.  385. 
Tide  a  foU       Xhe  plainlil?',  as  owner  of  a  certain  vessel,  entered  into  an  agreement  with 
cargo  for     ^i^^  defendant  whereby  it  was  stipulated  on  the  part  of  the  former,  that  the  ship 
iw  tLe^ Jo^ ^^^"^^  ^^  ^  ballast  to  J.  and  there  receive  a  full  and  complete  cargo,  &c.; 
]y  eonvo?  <^^  ^°  ^^^  freighters  behalf,  that  he  would  at  such  place  provide  a  cargo  to  be 
roTided     .  taken  on  board,  in  time  for  the  July  convoy  j  ^*  prodded  the  ship  arrived  out 
she  arrived  and  was  ready  by  the  Qdth  of  June."     The  vessel  did  not  arrive  at  J.  till  the 
ootand\vaa3|)  of  July,  when  no  cargo  was  furnished  by  the  defendant,  in  consequence  of 
the '•sth   f  which  this  action  was  brought  on  the  agreement;  when  Lord  EUlenborough 
Jaoe  it       beld,  that  the  arrival  of  the  ship  by  the  tloih  June  was  a  condition  precedent 
waa  holden  to  the  obligation  on  the  defendant  to  supply  a  cargo;  and  he  observed,  that 
thataa  she   many  circumstances  might  concur  to  render  the  arrival  of  the  ship  at  the  stl- 
didnot  ar     pulated  time  material  to  the  defendant's  interest,  in  case  it  was  necessary  to 
"ft*  ®?V|    load  goods  by  that  day,  and  which  were  consequently  sent  by  another  medium; 
^^^   ^lj^  besides,  it  would  be  impossible  to  draw  distinctions  as  to  a  day. — Plainti'Jnon- 
fieichter      suited. 

was  entire  11.  Olhsen  v.  Drumxond.     T.  T.    1785.   K.  B.  2  Chit.  Rep.  705. 

ly  diatAusg  The  plaintiff  as  owner  of  a  certain  ship  lying  at  P*.  covenanted  with  the  de- 
ed from  hifl  fendant,  who  took  the  same  to  freight  tliat  the  said  vessel  should  sail  to  T.  and 
contract  to  jmying  unloaded  her  cargo  there  should  directly  proceed  to  D  or  either  of  se- 
cano.  veral  ports  mentioned,  and  there  take  on  board  a  complete  cargo  of  goods  spc- 
r  369  1  cified  in  the  instrument,  and  should  therewith  proceed  with  all  due  expedition 
A  freighter  to  O.  and  there  unload,  &c.,  and  on  such  delivery  end  her  voyage;  then  fol- 
who  cove  lowed  provisions  as  to  the  time  which  the  ves.sel  should  be  suffered  to  stay  at 
nanta  to  the  respective  ports.  In  consideration  of  which  covenants,  the  defendant 
load  a  re  agreed  that  he  6r  his  agents  should,  within  the  time  limited  by  the  chartet- 
moHt^^c^'  party  for  that  purpose,  at  D.  or  either  of  the  ports  mentioned  at  the  option  of 
ever,'  if  he  ^^^  freighter  or  his  agents,  load  a  full  and  complete  cargo  for  the  homeward 
objects  to  voyage,  as  before  mentioned,  and  that  the  freighter,  or  his  agents,  should, 
the  ship'a  within  a  certain  time  aAer  receiving  notice  of  the  ship^s  arrival  at  D.,  deter- 
^®^*y  '?  mine  at  which  of  the  ports  mentioned  the  ship  should  take  in  her  homeward 
to^take  it*  ^^S^'  Averment,  that  the  ship  sailed  from  P.  and  arrived  at  D.,  and  that 
on  board,  ^"^  notice  of  such  her  arrival  was  given  to  the  freighter's  agent^there,  and 
make  the  that  such  agent  determined  that  the  ship  should  load  at  D.,  and  that  atterwardr^ 
objection  the  ship  lay  at  D.  during  the  whole  time  allowed  for  lay  days  and  demurrage, 
?*^2'*K^  and  after  the  expiration  of  such  time,  was  ready,  &c.,  to  receive  from  the 
!i  o  and  ^'■^'8^^®''  ^^  ^^^  agent  a  full  cargo,  &c.  which  the  agent  well  knew;  but  that  the 
within  a      ^^^^  of  the  freighter  did  not,  i  r  would,  furnish  a  cargo,  as,  &.C.,  within  the 


reasonable  tune,  &c.  but  neglected,  &.c  I  he  defence  made  by  the  pleas  was,  in  sub- 
time,  and  stance,  that  the  ship  did  not  arrive  at  the  diflcrent  ports  within  the  respective 
mast  not  by  times  limited  in  the  deed.  But  the  Court  held,  that  the  plea  was  no  answer 
tak  T^  ih  ^^  ^^®  action,  as  the  fact  of  the  agent  electing  to  lt>ad  at  D.  was  such  a  taking 
ship   ^     *^^  ^^^  ®^'P  ®®  would  preclude  the  defendant  from  now  objecting  to  the  delay. 

^'  12.  Benson   v.  Schneider.  H.  T.   1817.  C.  P.   I    B.  Moore.  2J;  S.  C.  7 

The  perfor  Taunt.  272.  337. 

mance  of  Assumpsil  on  a  charter  party,  by  which  it  was  agreed,  that  the  plaintid' V 
this  cove  vessel  should  proceed  to  C.  and  there  receive  a  cargo  from  the  agents  of  the 
nant  is,       defendants,  and  sail  with  the  same  to  D.  or  E.  and  thence,  if  required,  to  oth- 

in^rn^riL-  ^^  ?^^^  mentioned  in  the  instrument,  and  deliver  the  said  cargo  in  payment  of 
in  all  cases  /••!.*    a  _*•  i  i«         '  »•  i  t    %  ^         -t^^ 

subject  to    *r®»ght  at  a  certam  poundage  for  cotton  wool,   m  rcund  bales,  and  for  square 

the  custom  compressed  bales  at  a  lower  rate.     It  was  further  provided  that  on  the  arrival 
of  the  conn  of  the  vessel  at  C.  the   master  should  give  notice  thereof  to   the  defendants^ 
^i'^'h'h      ^S^"'*>  *"^^>  ^°  requisition  from  them  in  writing,   j»hould  sail  to  O.  and  there 
fJeijehier      ^'^^^  ^  ^'''^  cargo  of  cotton  wool  or  other  goods  above  specified,  on  the  condi- 
farniflhes     ^^""**   stipulated,   if  the   ship  had   loaded   at    C  except  that  a  higher  rate  nf 
the  cargo,    poundage  was  to  be  allowed  if  the  vessel   Failed  to  the  latter  place.      The  al- 
legations were,  that  on  the  arrival  of  the  ship  at  C.  the  master  had  orders   to 
proceed  to  O.,  and  having  ^sailed  pursuant   to  such  command,  was  ready,  Sic, 
,1'^rordinjr  to  thetrrnir^,  kr.:  and  fho  plnintift*  tissipncd  for  breaches,  that  nci- 
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Iher  the  defendants  nor  tbeir  agents  would  provide  a  full  and  complete,  &.c. ) 
but  dispatched  the  ship  with  a  small  and  insufHcient,  &.c.,  and  that  part  of  the 
freight  remained  unpaid,  contrary,  t<c.  It  was  proved  that  a  practice  existed 
atO.  that  the  owner  of  cotton  wool  should  convey  the  same  to  the  shore,  com- 
pressed  at  his  own  expense,  and  that  the  wool  was  th^n  recompressed  at  the 
expense  of  the  shipper  by  machines  placed  on  the  shore.  The  captain  hav- 
ing received  a  certain  quantity  of  goods,  refused  to  ship  any  more  iinle^s  they 
were  recoropressed  according  to  the  custom  mentioned.  The  above  action 
was  brought  for  damages  incurred  by  the  neglect  of  the  defendants  to  supply 
a  full  cargo  in  the  terms  of  the  charter-party.  The  plaint!''*  had  a  verdict; 
and  on  a  motion  for- a  new  trial,  it  was  hofden,  that  the  defendants  having  en- 
gaged to  provide  a  full  cargo  at  O.  were  bound  to  supply  the  same  at  all  events^ 
subject  to  the  custom  which  might  prevail  at  O  — Kule  refused. 

13.  SJoERDs  v.  LuscoMEE.  M.  T.   1812.  K.  B.    16  East.  201. 
In  this  case  it  appeared  that  there  was  an  exception  in  the  master  of  a  ship's  [  370  | 
covenant  in  a  charter  party,  to  go  to  a  certain  port,  and  receive  a  loading  from  And  cannot 
the  freighter,  &c.  viz.  "of the  restraints  of  princes  and  rulers,  Sec."  but  that^®  affected 
no  such  exception  existed  in  the  freighter's  covenant  to  provide  the  loading  ^jJ[^®*J^Jq 
Oo  the  question  arising  in  aii  action  brought  against  the  freighter  on  his  cove-  dnced  into 
nant,  whether  an  embargo  in  the  port  where  the  defendants  covenant  was  to  the  mas 
be  performed,  operated  as  a  discharge  to  the  defendant;  the  Court  said  thatter's  cove 
the  restraint  of  the  government  would  not  operate  as  an  excuse  for  the  freigh-  °^'**  ^®  '^ 
ter,  who  was  to  load  the  goods  on  board  at  all  events,  even  if  by  the  law  of  the  ^®*^®  * 
country  it  could  not  be  done,   but  only  for  the  ship  owner,  who  covenanted 
with  that  exception, 

(1)    As   TO     THE    EXCEPTIONS      USUALLY    INTRODUCED    INTO      GHARTER-PARtlBS  >fl,e  OWtt 
LIMITING   THE   OWxVER's      LIABILITY,     AND    HEREIN    OF    H1&    GENERAL    RE-ei8  0fa 

8P0NSIBILITY.  chartered 

(a)   Cf  the  general  liahilily  incurred  (nj  the  owner  or  ma9ter  of  a  vessel  entering  X®?^^  *'® 

,     ,  ,.  into  a  charter-party  thewmeei 

In  the  preceding  section  the  positive  and  implied  covenants  of  the  charter-  ^^^^  ^^^  ^^iq 
party  have  been  considered  r  in  the  present  section  it  is  proposed  to  examine  men  car 
the  ezception&  which  are  expressed  or  implied  with  respect  to  the  performance  rien  are  by 
of  those  covenants,  and  the  extent  in  which  they  are  to  be  interpreted.     In  common 
a  previous  part  of  this  work,  an/e,  p.  144,  &c.,  the  circumstances  which  ^i^her^*^^*^®®?^* 
limit  or  excuse  owners  of  vessels  altogether  have  been  pointed  out.     The  ne- 1^^,^^  nudcr 
cesstty  of  special  exceptions  from  all  cases  of  extraordinary  peril  is  too  appa-  Uiose  cir 
rent  to  require  any  comment.      Formerly   carriers  were  allowed  to  pri)tect  cumatanced 
themselves  by  special  acceptcmces  in  such  cases  only;  but  in  modern  times  |a  which, it 
they  have  been   permitted  to  narrow  and  limit  their  general  responsibility  to  ^^^^^^J^ 
almost  any  extent  in  all  cases.     The  policy  of  permitting   them  to  do  so  is  a  'j^^  J^"^  * 
matter  of  great  question.     But  it  cannot  be  doubted  that  merchants  may  enter  ^^ould  bd 
into  any  particular  stipulations  they  think  proper  or  convenient  in  their  con-  eiempted 
-  tracts;  and  as  their  responsibility  and  risk  is  great,  they  should  be  cautious  from  loss,) 
that,  by  general  words  in  their  charter  parties,  they  do  not  subject  themselves »"  ^^^^^^^ 
to  damages  for  accidents  they  cannot  answer  for,  unless  they  intend  to  becotne  "^"^jpress 
insurers.      The  only  means  of  preventing  this  is,  by  inserting  exceptions  in  ekceptiona 
their  contracts  against  liability   for  any  losses  or  accidents  which  it  is  out  of  in  the  char 
their  power  to  foresee  or  guard  against. f     See  Lawes  on  Charter-parties,  98.  ter  party.* 

*  The  clause  of  the  charter-party,  or  bill  of  lading,  which  limitnthe  liability  of  the  mas- 
ter and  owners  by  express  excepiions,  osnally  runs  in  the  following  terms:  «  And  the  said 
master  agrees  to  make  a  right  and  true  delivery  of  the  said  homeward  cargo  onto  the  said 
'  freighter  or  bis  order,  according  to  the  bills  of  lading,  and  so  end  the  said  homeward  voy- 
age, the  act  of  God,  and  the  king's  enemies,  the  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation;  the  restraints  and  detentions  of  kings,  princes,  rulers,  and  republics,  and 
all  and  every  other  unavoidable  dangers  and  accidents  excepted." 


happei 
See  Lawes  on  Charter-parties,  99. 
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[371   ]  (h)  Jl^  to  the  excepti&nt^ generally  introduced  ii^o  cfuzrter'parliei. 

It  is,  there  ]8t.  ^  to  restraints  of  princes^  and  of  embargoes. 

^re.  wmal  j  Blight  v.  Page.  M  T.  1801';  C.  P.  3  B.  &  P.  295,  n.  recognized  in  Toa^ 
Ixcriiin"  '^^^^  ^'  Hubbard,  id.  298;  2  Vera.  212. 

of  the  re«  This  was  an  action  upon  a  memorandum  for  charter,  by  which  it'  was  stipu- 
uaints  of  lated,  on  the  part  of  the  owners,  that  the  ship  should  sail  to  Liebau,  and  there 
prioce»i  load  from  the  factors  of  the  defendant  a  full  cargo  of  barley,  and  proceed  there- 
with to  Berwick,  and  deliver  the  same  on  being  paid  freight  at  the  rate  of  8s, 
6d,  per  quarter,  with  certain  port  charges  and  pilotage,  (restraints  of  princeer 
and  rulers  excepted,^  one  half  of  the  freight  to  be  paid  on  right  delivery  of  the 
cargo,  and  the  remainder  in  two  months  following;  and  th^  ship  was  to  be  al- 
lowed to  remain  on  demurrage  ten  days  over  and  above  her  running  or  lay 
days,  at  3/.  per  diem.'  On  her  arrival  in  Liebau  roads,  the  captain  was  in- 
formed by  the  factors  of  the  defendant,  that  the  Russian  government  had  pro^ 
hibited  the  exportation  of  barley,  and  that  it  was  therefore  out  of  their  power 
to  furnish  the  intended  cargo.  The  captain,  however,  entered  the  port,  and 
after  continuing  there  forty-nine  days,  returned  in  ballast  to  Berwick.  The 
action  was  brought  to  recover  459/.  for  freight,  27/.  18s.  for  charges,  and  30/. 
for  ten  days'  demurrage.  It  was  argued  for  the  defendant,  that  the  exceptioD 
of  the  restraints  of  princes  and  rulers  was  applicable  both  to  owners  and  ship* 
pers;  but  Lord  Kenyon^  C.  J.  was  decidedly  against  the  defendant  ou  this 
point,  up^  the  above  general  principle  of  law,  and  therefore  held  that  the 
plaintiff  was  entitled  to  recover  the  freight  and  charges;  but,  with  respect  to 
the  demurrage,  he  held,  that  as  it  appeared  that  notice  was  given  before  iho 
captain  entered  the  port  that  the  factor  could  not  furnish  a  cargo,  there  wasp 
no  pretence  for  making  the  plaintiff  liable  to  that  charge. 

2-  Nesbitt  v.  LusHiNGTON.  T.  T.  1792,  K.  B.  4  T.  R.  783. 
Or  other  itt     J^\g  ^ag  an  action  against  certain  underwriters  of  a  policy  of  insurance. 
er"whicr  '^*^®  declaration  claimed  compensation  for  a  loss  of  corn,  occasioned  by  the 
bfts  been,     unlawful  arrest,  restraint,  and  detention  of  people  to  the  plaintiffs  unknown, 
however.     The  facts  upon  this  part  of  the  case  were,  that  the  ship  being  forced  into  Elly 
holden  to    harbour  in  Ireland,  and  a  great  scarcity  of  corn  happening  to  be  there  at  that 
^r^'llr  ^^  ^^^^j  ^^6  people  came  on  board  in  a  tumultuous  manner,  took  the  government 
Sie^mitfter  ^^  '^®  vessel  from  the  captain  and  crew,  weighed  her  anchor,  by  which  she 
and  owners  ^^ov®  upon  a  reef  of  rocks,  and  would  not  leave  her  till  they  had  compelled 
and  not  to  the  captain  to  sell  almost  all  the  com  considerably  below  the  invoice  price, 
ezcnse  she  The  word  "  people."  it  was  contended  at  the  bar,  meant  individuals  of  a  b»> 
*r*'«?"*  1  *'^**>  **  opposed  to  magistrates  or  rulers. 
[  ^5^   I       Mr.  Juaiiee  Buller  said:  I  cannot  agree  with  the  construction  put  at  the  bar 
upon  the  word  "people;"  it  means  the   supreme  power;  the  power  of  the 
country,  whatever  it  may  be.     This  appears  clear  from  another  part  of  the 
policy:  for  where  the  underwriters  insure  against  the  wrongful  acts  of  individ- 
uals«  they  describe  them  by  the  names  of  "  pirates,  rogues,  thieves:"  then, 
*  having  stated  all  the  individual  persons  against  whose  acts  they  engage,  they 

mention  other  risks,  those  occasioned  by  the  acts  of  ^^  kings,  princes,  and  peo- 
ple, of  what  nation,  condition,  or  quality  soever,"     Those  words,  therefore, 
must  apply  to  nations  in  their  collective  capacity. 
R  is  howe  3.    Hadley  v.  Clarke    T.  T.  1799.  K.  B.  8  T.  R.  259. 

ver  no  do  In  this  case  the  plaintiff  declared  on  a  contract  to  carry  his  goods  fromLiv 
actbn*?  *"  ®^P^^*  ^^  Leghorn,  the  dangers  of  the  seas  only  excepted;  and  stated  thatthe 
not  carry'  **^^1*'  ^^^  arriving  at  Falmouth,  abandoned  the  voyage,  and  returned  with  the 
ing  the  goods  to  Liverpool,  whereby  the  plaintiff  not  only  lost  the  benefit  of  having 
plaintiff's  His  goods  carried  to  Leghorn,  but  also  of  certain  insurances  he  had  effected 
goods  a  cer  on  them  for  the  voyage.  The  facts  of  the  case  appeared  to  be,  that  the  vessel 
thai  In  t^  arrived  at  Falmouth  the  30th  of  June,  1 796,  and  during  her  stay  there,  waiting 
coarse  of  ^'^^  convoy,  an  embargo  was  laid  on  all  ships  bound  tol^eghom  by  an  order  in 
the  voyage  council  of  the  27th  July,  in  that  year;  which  embargo  was  directed  to  contin- 
•jtt embargo  ue  until  further  orders:  the  ship  was  thereby  prevented  from  proceeding  on 
-*-  laid  en  Jier  voyage.     By  another  order  in  council  of  the  23d  of  August.  1 796,  the  ewkr 
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^bargo  was  taken  off,  so  far  as  to  permit  vessels  to  proceed  to  the  ports  where  theahip  till 
they  had  taken  their  cargoes  on  board,  arid  there  reland  and  warehouse  the  further  or 
same,  provided  the  master  gave  security  that  they  should  return  to  such  ports   .J    w^^ 
under  convoy.     On  the  7th  of  May,  1798,  the  plaintiff  received  notice  from  il^led  two 
the  defendants,  that  unless  he  would  receive  the  goods  back,  pay  the  freight,  years  and  a 
and  deliver  up  the  bills  of  lading,  or  give  a. bond  of  indemnity,  they  wonld  re- half;  bo 
land  and  warehouse  the  goods.     In  June  following  he  received  a  further  no-^****  rtie  de 
tice  from  them  of  their  indention  to  bring  the  cargo  back  to  Liverpool,  and  re- ^'****I'^  " 
land  and  warehouse  the  same  there,  agreeably  to  the  second  order  in  council,  p,oce«d  ef 
unless  the  plaintiff  chose  them  to  be  landed  at  Falmouth  till  the  middle  of  Au-ter  tbd  om 
gust,  179{^,  during  all  which  time  the  embara;o  continued;  when  the  defend- bargo  is  u. 
antSj  without  the  plaintiiPs  consent,  set  sail  with  his  goods  to  Liverpool,  under  k««  otT,  un 
the  protection  of  the  last  mentioned  order  in  council.     On  the  ship's  arrival  at  j^  ^^'^ 
Liverpool,  the  plainti  1  received  his  goods  back,  but  without  prejudice  to  Ws  ceDtk»/*in 
right  of  action.     On  the  24th  of  October,  1 798,  nearlv  two  months  aflerwards,  thecontroet 
the  embargo  was  wholly  taken  off  by  an  order  of  his  Majesty  in  council.     Lord  to  excuse 
Kenyan  C.  J.,  in  giving  his  opinion  on  the  case,  observed,  that  both  parties  him. 
were  innocent,  but  one  of  them  must  suffer;  that  no  line  had  been,  or  he  .be- 
lieved could  be  drawn,  between  an  embargo  for  a  longer  or  shorter  period  of 
time.     It  was  admitted  that  an  embargo  being  imposed  during  the  war  was  a 
legal  interruption  of  the  voyage,  and  it  would  be  attended  with  the  most  mis- 
chievous consequences  if  a  temporary  embargo  were  to  put  an  end  to  the  con- 
tract; for  it  would  have  the  same  effect  as  to  all  contracts  for  freight  and  wa- 
^es. 

4.  TouTENO  V.  Hdbbard.  M.  T.   1803.  C.  P.  3  B.  &  P.  291.  [  373  •] 

Aavwwpsii  for  freight .     The  plaintiffs,  as  owners  of  a  vessel,  and  the  defen-  So  the  asa 
^ant,  a  merchant,  Dec.  1800,  entered  into  an  agreement  for  the  charter  of  aal  ezcep 
Swedish  vessel;  and  it  was  therein  stipulated  that  the  said  ship,  then  lying  m  the  **®".  °^'*J.' 
river  Thames,  should  with  all  convenient  speed,  sail  to  Y.,  and  there  receive  '''^*'*'j*/ 
from  the  agents  of  the  defendants  a  complete  cargo  of  fruit,  and  being  so  load-^,,^  ruler  § 
ed  should  therewith  proceed  to,  &c.,  and  deliver  the  same  on   payment  of  does  not  ex 
freight  by  the  defendant,  hjs.  &c.,  &c  ,  afler  the  rate,  8cc.  together  with  two- tend  to  an 
thirds  of  port  charges.  &c.  as  customary,  restraint  of  princes  and  rulers  during  embargo  by 
the  said  voyage  always  excepted,  &.c.     The  ship  being  under  the  necessity  of '**®  ""t^*" 
putting  back  to  the  English  port  for  stress  of  weather,  was  detained  tliere  l>y^*t™ocoa 
ao  embargo  laid  on  Swedish  vessels,  till  the  following  June,  in  consequence  of  gjoned  hy 
which  she  was  not  ready  to  sail  till  the  early  part  of  July.     The  month  of  Fe-  the  hestili 
bruary  being  the  latest  period  when  fruit  can  be  shipped  in  time  for  the  season,  ties  of  a 
the  captain  applied  to  the  defendant,  stating  his  readiness  to  proceed  on  the  f^'^cigi^ 
voyage,  and  requiring  other  letters  of  advice  to  his  correspondents,  *n  ^X"  Jj,*  Mtiile" 
change  for  those  which  he  then  held.     The  defendant  declined  compliance  gabject  of 
with  the  captam's  terms,  and  gave  him  notice  that  it  would  be  useless  to  con-  such  f  tate 
tinue  the  voyage,  and  that  he  deemed  the  contract  determined  by  the  above  to  proceed 
Retention.     The  plaintiffs  had  a  verdict  subject  to  the  opinion  of  the  court,  onthe  voy 
The  plaintiffs'  counsel  relied  on  their  supposed  exemption  from  the  perform-  J*,®the  em 
ance  of  that  part  of  the  contract  arising  from  the  usual  exception  in  case  of  re-j^j^^g^  -^  ^ 
atraint  by  pnnces  and  rulers.      Per  ^  vr,     Vy  the  terms  of  contracts  like  the  icen  off,  and    * 
present,  the  owner  is  bound  to  accomplish  the  voyage,  restraints  of  princes,  &c.  recover 
excepted,  and  it  is  incumbent  on  a  freighter  to  provide  a  cargo  homeward.   But  ^^®*****».  ^ 
the  case  before  us  is  peculiar  in  its  circumstances,  and  therefore  not  within  the  |^f  j^^  ^®^^^ 
application  of  the  general  rule.     The  parties  in  this  transaction  were  subjects        ^^  ^^ 
of  states  mutually  hostile  when  the  detention  took  place;  and  it  is  self-evident  ^loasly  i^gt 
that  the  intentions  of  states,  when  laying  an  embargo  at  such  a  crisis,  would  by  thede 
be  frustrated,  if  the  subjects  ot  each  could  carry  on  an  uninterrupted  commerce  lay  occa 
independent  of  the  restriction  imposed.     The  exception  relied  on  is  undoubt-  Jjj^"®^^^^ 
edly  made  for  the  benefit  of  the  owner;  who,  in  this  instance,  was  a  Swede,    ®  *^^^j^ 
owner  of  a  Swedish  vessel  manned  by  Swedes,  against  whom  an  express  em-f^  ^ay-be 

•  Bnt  the  usual  exception  in  the  charter-party  and  bill  of  lading,  against  the  restraint  of  otherwise  if 
princes  and  ralers,  will  have  that  efl««t.  w  ^^^ 


2*i6  CllARTEK-PARTY.— Oi«i€r»'  UabdUy  under. 

goBe  U      bargo  existed;  and  who,  as  he  inust  he  identified  with  the  state  that  clatmi* 
«*>■«  hi-  a''*f  gian'e,  would  be  empowered,  if  he  were  allowed  to  maintain  this  action^ 

?°rh**^   r    ^*^  com ra Vine  jKe  acts  of  the   '  ritish  government.     Had  the  delay,  howevet^ 
tiU  ->f  «     l»een  effe«  ted  throuf-h  the  act  of  a  third  state,  it  might  perhaps  have  only  cre^ 
tfa.nJ  state,  ^^'d  a  su5,*ension  >{  the  contrart,  on  the  hypothesis  that  the  plaintiffs  were  not 
or  the  cla.'ii  g.iilty  of  la**  def?,u!i  arising  on  the  facts  of  this  case.     We  refrain  from  express* 
be  made  bj  ,ng  ^n  opinion  whi'ther  -'Ur  judgment  would  equally  apply  to  a  question  ari»- 
a  British     ^  l>etween     riu<h  subjects*  but  we  see  no  political  objection  to  an  insurance 
*"  ^  •       of  one  British  suSj^ci  \*\  another  against  an  embargo  imposed  by  the  govem- 
ment  o\  his  own  s»a»e.  '  See  -2  Lord  Raym.  840;  2  Salk.  444;  6  T.  R.  413; 
Bischo.l  V.  Agar,  Park  on  In^urancr^,  M)d.  n.;  abridged  post,  tit.  Insurance. 
!   374  1  ^-  Ath'\5»n  V.  R  TCHiE.   H.  T.   1809.  K.  B.   10  East.  530. 

Nor  to  -Jl  '^^  British  sliiu  A'-'f-li'hi  was  chartered  for  a  \oyage  from  London  to  St. 
ei peeled  Petersburgn,  or  as  near  there  a<  she  could  safely  get ;  there  to  load  a  com- 
and  not  sc  plete  cargo  of  hemp  and  of  iron  for  ballast,  and  proceed  therewith  to  Wool- 
toal  res  wicb  and  Ix>nd>.»n.  and  there  deliver  the  same,  on  being  paid  freight,  at  certain 
*"'"*••''  rates  per  ton  (restraint  of  princes  and  rulers  during  the  said  voyage  always  ex- 
exp^utlon  *^^P*^^  i  thirty  running  days  to  be  allowed  the  merchant  for  loading,  under 
may  l>e  rea  ^^^  contract  the  ship  sailed  to  Croiistadt  (the  port  of  St.  Petersburgh),  and 
sonable  and  there  totik  in  iron  for  ballast,  and  a  certain  quantity  of  hemp;  and  the  mapter 
weil  groan  was  proceeding  with  all  due  diligence  to  load  his  full  cargo  of  hemp  by  screw- 
^y1^  ^"^  '^  '^  down  in  the  usual  way,  when  about  the  ninth  day  a  rumour  was  ctrculat- 
oiav'^c^op  ^^  ^^  *"  embargo  being  about  to  be  laid  by  the  Russian  government  on  aH 
on  It  with  British  vessels;  and  the  person  who  was  agent  for  the  :'ritish  factory  at  Cron- 
ijiir  and  ho  stadt,  and  agent  also  to  the  house  at  St.  Petersburgh,  who  were  the  agents  to 
neat  inten  the  merchant  charterer  o{  this  ship,  in  consequence  of  instruction  received 
iiona.  from  the  British  Consul-general  at  Petersburgh,  desired  the  captains  of  such 

British  vessels  as  were  ready  to  proceed  to  sea,  to  do  so  as  soon  as  possible, 
as  he  expected  an  embargo  might  take  place  immediately  In  consequence 
of  this  the  master  gave  orders  to  leave  oil*  screwing  down  hemp,  and  to  fiU 
^he  ship  as  fast  as  p'>ssible  by  hand,  and  the  whole  day  was  employed  this 
way,  and  the  ship  filled  as  fast  as  could  be  done  by  hand.  In  the  evening  the  ship 
sailed,  with  something  more  than  half  the  cargo  that  she  could  have  carried  if 
the  hemp  had  been  screwed  down.  The  merchant  had  a  sufficient  quanty  of 
hemp  for  a  full  cargo  lying  by  the  ship's  side  in  lighters:  many  other  British 
vessels  sailed  the  same  evening  or  the  next  morning  without  full  cargoes; 
pome  however  remained,  and  afler wards  completed  their  lading  and  were  not 
detained,  as  no  embargo  in  fact  was  imposed  until  six  weeks  after  this  time. 
The  ship  would  have  completed  her  lading  within  that  period.  The  master 
jailed  away  without  any  communication  with  the  defendant's  agent  at  Peters- 
burgh, who  came  to  Cronstadt  as  soon  as  he  had  notice  of  the  circumstance, 
with  intention  to  stop  the  ship,  but  had  arrived  too  late.  The  master  acted 
bgnnfidc,  and  as  an  honest  man,  and  there  was  reasonable  and  well-grounded 
apprehension  for  what  he  did.  The  goods  taken  on  board  were  brought  to 
London,  and  there  delivered  to  the  merchant.  The  merchant  sued  the  mas- 
ter for  not  bringing  a  complete  cargo  according  to  his  contract.  It  was  argu* 
ed  that  the  master  was  excused,  eitJier  by  the  operation  of  the  above  clause  in 
{  375  ]  the  contract,  or  by  that  general  principle  of  law- which  requires  every  subject, 
The  excep  as  a  matter  of  public  duty,  to  save  the  property  of  persons  entrusted  to  his 
Hs  of  thr'  ^^«»'«®  ^^^^  iolVing  into  the  hands  of  the  enemies  of  his  country.  But  the 
sea  is  gener  ^^""^  ^®^^  *^*^  neither  of  these  grounds  furnished  an  excuse  under  the  peculiar 
ally  intro4a<^i«'cMmstance8  of  this  case. 

«5?<*'»nto  2cl.  A  lo  perils  of  ihe  sea^ 

Tl^rYn^h'**  Pickering  V.  Barclay.  2  Roll.  Ab.    248;  and    Style.    13^.  S.  P.  T.  T. 

conatrnls     *  ^^®^"    ^*  ^"  BaRTON  V.   WoLMFORO.    Comb.  56.    S.  P.  MoRSE  V.  SlUE. 

lion  of  H  T.   1672.  K.  B.  1  Vent.  190. 

them,  the        I"  an  action  of  covenant  on  a  charter-party  which  contained  an  exception  of 

u ^'m'^Ii.^T*' r  i.^.^'^^y  •oc»<lont  happening  by  the  violence  of  the  wind  or  the  waves;  by  thunder  and 
field  that      iiguinmg,  by  driving  against  ^ck«,  by  the  stranding  of  the  ship,  or  by  any  other  violeqc^ 
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the  perils  of  the  sea,  the  defendant  pleaded  that  the  ship  was  taken  by  hosiiJe  pie  ship  be 
fierson^  unknown,  arned  in  a  wftrlike  manner;  and  thereupon  the  question '"?  ®^' 
whether  such   a  capture   were  within  the  exception,   was  brought  before  the  P®J^®^^ 
Court  by  a  demurrer  in  the  most  strict  technical  form.     The  Court,  however,  dered  by  pi 
took  the  opinion  of  several  merchants  by  certificate  in  writing:^  and  afterwards  rates,  ex 
by  examination  in  open  court,  upon  the  meaning  of  the  words  of  this  excep-  empta  the 
tion,  as  established  by  usa^re  among  them,  and  decided,  in  conformity  to  such  ownem 
opinion,  that  the  defendant  was  not  liable.  ^'^."J?  ""/ ^* 

2.  BoNDRETT   Hkrligg.   H.  T.  1818.   C.  P.  Holt    N.  P.  C.  149.  thell^of 

^^umpitit  on  a  policy  of  insurance  for  a  total  loss  incurred  by  perils  of  <^  goods  odder 
sea.     It  appeared  that  some  of  the  goods  had  been  recovered  from  the  wreck,  rach eircam 
and  placed  on  the  shore,  whence  they  were  stolen  by  pirates.     Holden,  that  as  •tancee.* 
the  Joss  originated  as  averred,  and  as  the  plaintiffs  never  got  possession  of  the  ^f*^|!**i5 
goods  saved,  the  averment  was  substantiated.  Jjtho    h  ' 

3.  BuLLER  V.  Fisher.  M.  T.  1818.  N.  P.  3  Esp.  67.  part  o?ihe 

It  appeared,  in  this  case,  which  was  brought  for  damage  arising  by  loss  of  sooda  are 
goods  shipped  by  the  plaintifls  on  board  the  defendant's  vessel;  that  two  ships,  lost  at  sea 
A.  ^  B.,  were  following  one  course,  while  the  defendant's  ship  was  proceeding  "*^  part  on 
in  the  opposite  direction;  that  the  vessel  B.  steered  so  as  to  suffer  the  defend-  jl^^  •. 
ant's  ship  to  pass;  but  the  crew  of  the  latter,  not  perceiving  their  intention,  J   ^  j^^^ 
did  not  avail  themselves  of  the  present  opportunity,  and  unavoidably  ran  foul  of  g^gi^jned  in 
the  vessel  A.  and  sunk.     It  was  contended,  for  the  defendant,  that  the  acci-cdnae 
dent  must  be  considered  as  a  peril  of  the  sea^  excepted  in  the  deed  of  charter-  qneoce  of 
party.     Lord  Keny  ^n  held,  that  though  the  expression  peril  by  sea  could  not  ^'^^  yeaael 
be  extended  to  all  losses  arising  from  mismanagement,  yet,  that  as  the  present  JiT^^f^'^S 
case  was  not  the  consequence  of  negligence  on  the  part  of  the  defendant,  he  ^^i^^^  -^  ^ 
was  protected  by  the  excepting  words  of  the  instrument. — Verdict  for  defend- i^eri/'o/fAie 
ant.  sea;  if  doe 

which  haman  prodence  coald  not  foresee,  nor  hmnan  strength  resist,  may  be  considered  a  diligence 
loss  within  the  meaning  of  the  term  *'  perilsof  the  sea;*'  see  1  Show,  328;  Roccas,  not.    ^^^^^^t, 
64.     Bat  if  a  ship  be  driven,  by  stress  of  weather,  on  an  enemy's  coast  and  is  there  cap-  °^^^  "^  "^^ 
tared,  it  is  a  loss  by  captare,  and  not  by  perils  of  the  sea;  Peake,  212.  ^'^T  if  % 

,  In  considering  this  subject,  the  fintt  question  that  preseots  itself  to  the  roiod  of  an  English  ^^'"  toe  die 
lawyer  is,  bow  is  the  question  of  perils  of  the  sea  to  be  decided?  The  particular  manner  in  ^Bterjt 
which  a  loss  happens  must  always  be  a  question  of  fact;  but  admitting  it  to  have  happened 
in  a  particnlar  manner,  is  the  judge,  berore  whom  a  rauso  is  tried,  to  pronounce  whether 
it  be  a  peril  at  sea,  or  are  the  jury  to  declare  it  by  their  verdict?    In  general,  the  construc- 
tion of  ambiguous  expressions  in  written  instruments  is  the  proper  province  of  the  jndge,  bnt 
in  mercantile  instruments,  it  often  happens  that  the  judge  must  have  recourse  to  the  usage 
of  trade  and  the  practice  among  merchants,  to  obtain  a  proper  knowledge  of  the  moAuing 
or  the  words.     When  the  meaning  of  the  words  is  ascertained,  it   will  rarely  happen  that 
the  jadge  and  jury  can  differ  in  the  conclusion;  and  probably  this  question,  although  it 
might  afford  matter  of  stipulation,  will  become  a  matter  of  serious  practical  inquiry.     The 
cases  in  the  text  certainly  furnish  very  strong  authority  to  show,  that  even  if  the  decision  of 
this  question  does  not  strictly  and  properly  belong  to  the  judge,  yet   his  decision  will  be 
guided  by  usage,  and  the  coarse  of  practire  among  merchants,  which  are  matters  of  evi- 
dence and  of  fact;  see  Abbot  on  Shipping,  265.  and  post^  tit.  "  Insurance." 

*  In  8  case  which  came  before  the  Court  of  K.  B.  a  short  time  before  the  late  alteration 
of  the  bill  of  lading,,  and  which  was  an  action  brought  to  recover  the  value  of  goods,  for 
which  the  master  had  signed  a  bill  of  lading,  containing  an  exception  only  of  the  perils  of 
the  sea.  although  made  during  the  time  of  a  war,  which  goods  were  lost,  in  eonseqaence 
of  the  ship  being  designedly  struck  by  the  vessel  of  an  enemy,  it  was  doubted  by  the  Court, 
whether  a  loss  so  occasioned  were  within  the  meaning  of  this  exception,  and  the  cause 
never  proceeded  to  a  final  judgment;  Beven.  v.  Tomlioson,  E.  T.  1796;  Abbott,  267. 
The  express  exception  afforded  room  in  this  case  to  contend  that  the  exception  of  the  act 
of  the  king's  enemies  which  arises  out  of  general  rules  of  law,  was  meant  to  be  excluded  in 
the  particular  instance;  Abbott,  263, 

1  But  where  a  boy  ran  against  the  pier  of  a  bridge,  and  foundered  by  reason  of  the  shock, 
and  the  merchant  endeavoured  to  recover  of  the  owners,  by  alleging,  that  the  injury  would 
not  have  occurred  tf  the  vessel  had  been  stouter;  the  Court  held,  that  the  conveyance  was 
sufficient  of  its  kind,  nnd  that  the  freighter  had  no  right  to  expect  more;  1  Str.  128;  Bui. 
P}.  P.  69.  This  distinction  between  the  two  cases  m  evident.  In  the  one  abridged  in  the 
text  there  was  no  fault  or  negligence  in  the  persons  belonging  to  either  vessels;  in  the  ease 
in  Str.,  both  parties  were  held  to  have  been  guilty  of  taegligence:  the  one  in  leaving -hia 
Anchor  without  a  buoy,  the   other  in  not  avoiding  it,  as,  when  he  saw  the  vessel  in  the 
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AadaU  ab  4.  Smith  v.  Scott,  M  T.  1811.  C.  P.  4  Taunt.  126. 

■f*^*  *^th«  "^  declaralion  on  a  policy  of  insurance  Averred,  that  the  ship  A  ,  on  which 
nut'of'uie  ^^®  policy  was  made,  had  been  lost  and  stranded  by  perils  of  Ihe  aea.  It  be- 
penov  on  i%  proved  that  the  ship  A.  was  sailed  against  by  another  vessel  B.  through 
board  the  the  gross  negligence  of  the  crew  of  the  latter;  the  defendant's  counsel  con- 
yetsel,  caw  tended,  #hat  tli«  averment  was  not  supported  by  evidence.  The  plainti£&  had 
"■I^®  ""i"  a  verdict,  subject  to  the  opinion  of  the  Court;  and  on  a  motion  for  a  rule  nisi 
{7,^  *"**  for  a  new  trial,  the  Court  held  that  the  averment  was  well  proved,  observing, 
that  great  inconvenience  might  arise  to  owners  of  shipct,  if  protection  from 
perils  of  ihe  st^a  could  be  obtained  where  the  sea  alone  was  instrumental  in  e(^ 
80  where  a  ^^cting  the  loss. — Rule  refused. 

loMarves  5.  Hodgson  v.  Malcolm.  M.  T.  1806.  C.  P.  3  N.  R.  336. 

from  the         Action  on  a  policy  of  insurance.     The  declaration  averred,  that  '*  by  perils 
craw  tieiog  of  the  sea,  and  by  force  and  violence  of  the  wind  and  waves,"  the  ship  was 
Sore^'ud  8'"®**^^  injured,  ^c  and  wholly  lost.     It  appeared  in  evidence,  that  the  vessel 
imprMed;  ^^  ^7'°^  in  the  port  of  P,,  and  that  it  being  necessary  to  remove  it  \o  another 
[  377  1    P^^  ^^  ^^^  P^^  ^'^^  ^^^  purpose  of  unloadmg,  the  master  Kent  on  shore  iwo  of 
the  crew  to  adjust  the  ropes  used  in  mooring  the  ship,  but  they  were  impressed 
immediately  on  their  landing,  and  were  not  suffered  to  perform  their  duty,  in 
consequence  of  which  the  ship  ran  on  shore  for  want  of  a  fast  line,  and  her 
timbers  were  very  much  strained.     The  plaintiff  was  nonsuited,  and  a  rule  to 
show  cause  why  a  verdict  should  not  be  entered  for  the  plaintiff,  or  a  new  trial 
granted,  the  Court  (Sir  James  Mansfield,  C.  J.  dissentiente)  held,  that  the  a- 
vertnent  of  the  particular  loss  relied  on  was  borne  ou'  by  the  evidence,  as  it 
appeared  that  the  master  had  used  every  means  in  his  power  to  effect  the  move- 
ment of  the  ship  in  safety,  and  that  as  his  attempt  had  been  frustrated  by  cir- 
cumstances not  under  his  control,  the  loss  must  be  said  to  have  arisen  from  the 
force  of  winds  and  waves,  as  relied  on  by  the  plaintiff. — Verdict  entered  for 
plaintiff  by  consent. 
Or  where  6.     Hagedorv  v.  Whitmore    H  T.  1816.  N.  P.  1.  Stark.  157. 

any  injory     A  certain  vessel  H   having  met  with  a  king^sship  A.,  and  mistaking  her  for 
arisei  from  a  French  vessel,  produced  false  papers  for  the  purpose  of  concealing  the  Brit- 
iSJb ** '^^  licence,  in  consequence  of  which  A.  took  the  vessel  H.  in  tow,   and  the 
mifluke.      ^^^^er  being  obliged  to  crowd  sail  in  order  to  equal  the  rapidity  of  the   other 
vessel,  shipped  a  considerable  quantity  of  water,  and  the  goods  were  thereby 
much  injured.     The  Court  held,  that  the  damage  having  been  actually  sus- 
tained from  the  force   of  the  sea  while  the   ship  was  deprived  of  the  cntrol  of 
,        her  crew,  it  was  a  loss  by  periU  of  the  sta,  within  the  terms  of  the  policv. 
fie  al^**  7      Phei.ps  v.  Auldjo.  M.  T.  1810.  '2.  Cambp.  350. 

the  princi  ^"  ^^V*  ^®®®>  which  was  an  action  for  the  loss  of  a  ship  and  cargo,  it  appeared 
pie  of  it,  ^^^  whilst  the  ship  Margaret  and  Anne  was  lying  in  port,  the  master,  having 
will  not  ex  taken  in  almost  the  whole  of  her  cargo,  the  captain  of  an  English  ship  of  war 
tend  to  jus  lymg  near,  the  topmast  and  yards  of  which  were  then  struck,  ordered  the  mas- 
tifjr  cap  ter  of  the  ship  Margaret  and  Anne  to  go  out  to  sea  to  examine  a  strange  sail, 
owners'for  ^^^^^  ^^  discovered  in  the  ofiing  bearing;  enemies  colours.  It  appeared  that 
any  obedi  ^^^  master  did  not  remonstrate  against  such  orders,  but  unmoored  and  put 
ence  to  an  out  to  sea;  that  although  40  of  the  crew  of  the  ship  of  war  had  been  on  board 
anauthorifl  the  Margaret  and  Anne  in  the  morning  of  the  same  day,  they  had  all  been 
eddirection  withdrawn  before  the  master  begun  to  unmoor,  and  that  no  violence  or  threats, 
mand"of  his  ^^'®  ^^^^  ^^  induce  them  to  do  so;  and  that  he  fired  two  guns  at  the  strange 
majesty '1  ^'''  ^^^  brought  h  r  too,  when  she  appeared  to  be  a  neutral,  and  he  then  re- 
officers,  or  turned  to  his  moorings.  Being  examined  as  a  witness,  he  said  he  considered 
to  relieve     himself  bound  to  obey  the  orders  of  the  captain  of  the  ship  of  war,  but  he  did 

thein  from  not  make  any  protest  on  the  occasion.  It  was  contended  for  the  plaintiff  that 
a  fall  res       .  ^ 

ponsibility  rivor,  be  most  have  known  that  there  was  an  anchor  near  at  band;  or  if  it  be  taken,  that 
tothefreighQ^ligonce  was  imputable  only  to  the  master  who  had  left  his  anchor  without  a  buoy,  then 
tor«  for  any  b^  was  answerable  over  to  the  master  and  owners  of  the  vessel  whose  cargo  had  been  in- 
damage  to  jnrad;  and.  indeed,  the  accident  had  happened  in  the  course  of  a  navigation  to  which  the 
the  6aJ]go,    exception  of  the  perils  of  the  sea  did  not  apply ;  see  Abbott,  268. 
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Che  deviation  was  excused  by  the  control  exercised  over  the  master.     He  did  >n  conse 
not  expostulate,  because  his  expostulation  would  have  been  unavailing.     The  ^^^i^^^®  o^ 
captain  of  the  ship  of  war  had  ample  means  of  enforcing  his  orders.     I^this!Jj^^^™* 
was  held  to  be  a  fault,  the  consequence   would  be,  that  masters  of  merchant-  loBsb&ppen 
men  would  constantly  resist  the  commands  of  the  king's  officers.     Put  Lord  ing  in  the 
ElUnboi^nghy  C.  J.  was  of  opinion,  that  it  was  an  unexcused  act;  for  that  there  coarse  of 
was  neither  duty  nor  duress,  neither  a  moral  nor  a  physical  compulsion.     If  a  ™fj{*  ^^  **^* 
degree  of  force  had  been   exercised  towards  the  captain,  which  either  physi-'^     "^*'th 
cally  he  could  not  resist,  or  morally,   as  a  good  subject,  he  ought  not  to  have  Jq  i),^  p^ 
resisted,  the  deviation  would  be  justified.  rilsoftbe 

8.     Thompson  v.  Whitmore,  M.  T.  1810.  C.  P.  3  Taunt.  227.  tea  in  the 

A  declaration  on  a    policy  of  insurace  averred,  that  the  vessel  on  which  it  ^•S*'  *°^®' 
was  made  had  been  "by  the  waves,  winds,  and  perils  of  the  sea,"  bilged,  &c.  F®**^*®".  ^^ 
It  was  shown  that  the  ship  was  narrow-floored,   and  had  been  placed  on  the  j|^g  ^^^^ 
beach  in  order  to  be  caulked,  and  in  a  situation  where  vessels  of  much  greater  nanf 
bulk  were  usually  placed  for  that  purpose;  and  that,  on  the  second  day  of  her    [  .^78  ] 
lying  there,  it  was  found,  that  the  planks  on  which  dhe  depended  for  support  Where  a 
had  given  way,  and  she  lay  on  her  side,  and  was  full  of  water,  which  had  rush-  *l>ip  bad 
ed  in  with  the  rising  tide.     The  Court  held,  that  notwithstanding  the  injury  been  hove 
was  consequential  on  the  force  of  the  tide  carrying  away  the  planks  on  which  ^°thm^the 
the  ship  wa?  stayed,  the  circumstance  of  the  vessel  being  at  the  time  on  the  :ide-way 
land  difieredthc  case  from  those  where  the  sea  and  land  were  concurrent  can-  for  the  pur 
ses  of  injury;  in  which   cases  the  sea  .was  considered  as  ^hc  primary  acting  pose  of  be 
cause. — ^Nonsuit,  and  a  rule  nisi  to  set  aside  refused.  ingcanlked 

9.  RoHL  V.  Parr.  H.  T.  1796.  N.  P.  1  Esp.  44.5.  Jhere'^^r 

Case  on  a  policy  of  insurance.   .Averment  of  a  loss  by  penis  of  the  sea.     It  ^^^  \i  ^^ 
appeared,  that  on  the  ship^s  arrival  at  one  of  her  destined  ports,  it  was  found  holdon  not 
that  the  worm^  had  injured  her  bottom,  so  that  it  would  be  impossiale  for  her  a  loss  by  pe 
to  proceed  on  her  voyage,  and-  she  was  thereon  condemned.     The  question  "*  °^  ^*^® 
was  left  to  the  jury,  who  found  that  the  description  of  loss  averred   would  not^^'^  • 
apply  to  the  case  in  question. — Verdict  for  defendant.  gtruction  of 

10.     Gregson  v.  GiLDrRT.  E.  T.  1783.  K.  B.  Park  on  Insurance,  83.  S  P.  the  vessel 
CULLEN  V.  BiTLER.  M.  T.  1816.  K.  P.  4  Campb.  289.  .^    by   worms 

An  action  was  brought  upon  a  policy  of  insurance,  for  the  value  of  certam  ^^  ^*»  ^^^ 
slaves  insured  by  that  policy.     The  declaration  stated,  "that  by  perils  of  the  °^!u'^^|u^ 
sea,  contrary  winds,  currents,  and  other  misfortunes,  the  voyage  was  so  much  exception, 
retarded,  that  a  sufficient  quantity  of  water  did  not  remain  for  the  support  of  j^^^.  ^  |^^ 
the  slaves  and  other  people  on  board,  and  that  certain  of  the  slaves  mentioned  happening 
in  the  declaration  perished  for  want  of  water."      The   facts  appearing  in  evi  by  mistake 
dence  were,  that  the  ship,  being  bound  from  Guinea  to  Jamaica,  had  missed  of  the  cap 
the  island,  and  the  crew  were  reduced  to  great  distress  for  want  of  water;  that  ^*"- 
the  captain  consulted  with  the  crew,  and  it  was  unanimously  agreed  upon,  that 
some  of  the  slaves  should  be  thrown  overboard,  in  order  to  preserve  the  rest; 
that  at  the  time  this  resr^Iution  was  formed,  there  remained  but  one  day's  frill 
allowance  of  water,  at  two  quarts  per  man.     The  jury,  upon  this^  evidence, 
found  a  verdict  for  the  plaintiff,  with  damages  at  £30.  a  head,  for  every  slave 
thrown  overboard.     Amotion  was  afterwards  made  for  a  new  trial,  upon  the 
ground  that  this  was  not  a  loss  by  perils  of  the  sea.  r  '^*q  1 

Lord  MansJiM  bM:  this  is  a  very  uncommon  case,  and  deserves  further  L'^'*^  J  ^ 
consideration.  There  is  great  weight  in  the  objection  that  the  loss  is  stated, 
by  the  declaration,  to  have  arisen  from  the  perils  of  the  sea,  and  that  the  cur- 
rents, &c.  had  made  the  ship  foul  and  leaky.  Now  does  it  appear  by  evidence 
that  the  ship  was  foul  and  leaky  ?  Oh  the  contrary,  the  loss  happened  by  mis- 
taking Jamaica  for  another  place.  Besides,  a  fact  has  been  mentioned  by  the 
counsel,  of  throwing  some  overboard  af\er  the  ram  fell;  a  fact  which  is  not 
agreed  on  by  both  sides,  though  a  very 'material  one.  And  Mr.  Justice  Buller 
observed:  the  declaration  doesjiot,  in  any  part  of  it,  state  the  loss  which  has 
been  the  occasion  of  this  demand;  and  it  would  be  very  mischievous  if  we 
were  to  overturn  this  objection.     Suppose  for  a  moment,  that   the  unl'^nvri- 


i964         '  CHARTER-PARTY.— Oiuii£r'«  lAahUUy  wider. 

ten.  in  some  cases,  are  liable  for  ihe  mistake  of  the  captain,  yet  if  they  are  not 
liable  in  others,  the  naiure  of  the  loss  must  be  stated  in  the  declaration,  that 
the  defendant  may  have  an  opportunity  of  moving  in  arrest  of  judgment,  if  it 
be  not  sufficiently  alleged.  But  it  would  be  impossible  for  the  defendant  in 
this  case,  to  move  in  arrest  of  judgment,  for  the  facts  of  the  case,  as  proved, 
are  different  from  those  stated  in  the  declaration.  The  Point  of  law  in  arrest 
of  judgment,  can  only  be  argued  from  the  facts  stated  on  record;  and  the  dec- 
laration in  this  case  states  the  loss  of  the  plaintiff  to  have  happened  by  perils  of 
the  sea. — The  rule  for  a  new  trial  was  made  absolute  on  payment  of  costs . 
See  6.  T.  H.  656. 
Nor  a  loss  n.  Rowcroft  V.  Duns  MORE.  180r.  K.  B.  cited  in  Thompson  v.  Wuit 
•ri«n«f">m  MORE.     3  Taunt.  227. 

f  ^  ^1  ^      Ia  this  case  a  ship  had  her  timbers  strained  during  the  process  of  hearing: 
wSile  beav  ^^^  down  ;  she  was  then  drawn  on  land,  and  afterwards  bilged  in  consequence 
ing  down.*  of  the  strain.     Lord  Kenyon,  C.  J.  held,  that  though  the  ship  was  hove  down 
Exception    necessarily,  it  was  but  an  accident,  and  not  a  peril  of  the  sea. 
in  charter-  3^1,     ^  ^  embezzelmeni  and  barratry. 

Mrty  u  to      Without  a  particular  exception  in  the  charter-party,  as  the  owners  would  be 
zlement  or  ^^*>Qd  ^^^  the  performamce  of  its  stipulations,  in  all  events,  though  out  of  their 
barratry  of  power  to  avoid,  they  would  also  be  liable  for  all  the  acts  of  the  master  and  nm- 
master,  &c.  riners,  against  which  no  human  caution  or  foresight  could  guard,  as  in  the  case 
of  embezzelment,  barratry,  or  the  like.     It  therefore  behoves  them,  when  they 
are  parties  to  the  contract  of  affreightment,  to  have  a  clause  introduced  to  pre- 
vent their  liability  to  answer  for  the  embezzlement  or  barratry  of  the  roaster  or 
mariners      Indeed  their  responsibiUty  in  these  or  the  like  cases  may  be  guard* 
ed  against  by  the  mere  enumeration  of  them,  in  addition  to  the  other  perils 
contained  in  the  usual  exceptions.     Where  the  master  is  party  to  the  contract, 
it  would  be  equally  proper  for  him  to  extend  the  exception  to  the  embezzle- 
ment, &.C.  of  the  mariners.     What  amounts  to  barratry  will  be  pointed  out  post^ 
tit.     Insurance  ;  ei^mde  anicy  tit.  Barratry. 

(K)   As   TO   THE   DISSOLUTION   OF   THE   CHARTER-PARTY. 

Thompson  v.  Brown.  T.  T-  1817.  C.  P.  6  Taunt.  656  ;  S.  C.  1  B.  Moore 
I  380  ']  358,  overruling  Doug.  272. 

A  charter        The  plaintiff,  as  owner  of  a  vessel,  covenanted  that,  being  laden  with  sucb 
not^b  ^    goods  as  the  defendants  might  choose  to  put  on  board,  she  should  sail  from 
chanedbot^^^  port  of  London,  and  should  proceed  to  J.,  where  she  should  give  notice  to 
b^  deed,     ^he  defendants'  agents  of  his  readiness  to  unload,  and  make  a  true  delivery  of 
the  cargo,  agreeably  to  bills  of  lading  ?  and,  when  ready  to  reload,  should  re-" 
ceive  from  the  defendants'  agents  at  J. ,  or  at  one  of  several  ports  mentioned 
in  the  instrument,  as  such  agents  might  direct,  a  full  cargo,  and  should  return 
and  deliver  the  cargo  so  received  at  J.,  or  elsewhere,  at  D[>ndon.     It  appeared 
^that  the  vessel  sailed  to  and  arrived  at  J.,  at  which  port  the  defendants'  agents 
directed  the  master  to  sail  to  Y.,  one  of  the   ports  mentioned  in  the  charter- 
party,  and  there  receive  a  full  cargo,  and  proceed  therewith  to  Liver|)ool  in-' 
stead  of  London  ;  which  orders  the  plaintiff  complied  with.     The  question  for 
determination  was,  whether  the  plaintiff  had  performed  his  covenants  so  as  to 
enable  him  to  recover  in  covenant  on  the  deed.     Per  Cttr.     The  maxim  that 
a  deed  cannot  be  altered  by  matter  not  under  seal,  is  inflexible.     The  plaintiff 
here  has  acted  in  direct  opposition  to  the  stipulation  in  the  charter-party  ;  and 
though  under  the  order  of  the  defendants'  agents,  the  latter  had  no  authority 
to  control  the  terms  of  the  deed. — Judment  for  defendant.      Sec  1  East.  619  ; 
ibid.  620  ;   12  ibid.  583  ;  3  Lev.  234  ;  2  Wms.  Saunders,  n.  3.  552.  a  ;  1 
Doug.  272  ;  3  T.  R.  592. 

(L)  As  TO  DEMURRAGE.     Scc  post,  tit.  Demurrage. 
(M)  As  TO  FREIGHT.  Soo  post,  tit.  Freight. 

(N)  As  TO  PRIMAGE,  PRIVILEGE,  AVERAGE,  PASSENGERS,  PILOTAGE,  AND    PORT-' 

CHARGES,  vide  these  respective  titles. 

*  And  1%  iias  bcon  already  stated  {ante,  p.   154,),  that  every  loss  proceeding  directly 

from  n«f«rar  causes,  is  not  to  be  considered  as  Imppeningby  a  peril  of  the  sea;  Abbott,  266. 
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(O)  As  TO  THK  REMEDIES  BY,  AND  AGAINST,  OWNERS  jiND  MASTERS  OF  VESSELS. 

(a)  B%j  action. 

Int.  Cf  the  Jorm  of  action. 

1 .  By  tlie  owner  against  the  hirer. 

1,  Atty  v.  Parish.  M.  T.  1804.  C.  P.  1  N.  R   104.  S.  P.  Hunter  v.  Prin- 

SEF.  M.  T.  1808.  K.  B.  10  East.  378.  S.  P.  Cooper  v.  Child.  H.  T. 

1673.  C.   P.  ^  Lev.  74.  S.  P.  Richardson  v.  Hanson.  T.  T.  1806.  K. 

B.  Lawes  on  Ch.  ^:29. 
Debt  for  the  carriage  of  divers  goods,  &c.,  in  divers  ships,  &c  ,  and  for  the  [  381  ] 
use  and  hire,  8tc.      On  the  trial,  the  charter-party  was  offered  in  evidence,  In  •"  *c 
when  it  was  objected  that  the  action  should  have  been  brought  on  the  deed.  **®°  ^®  [*?• 
The  plaintifi'had  a  verdict,  open  to  a  motion  on  the  defendant's  port  to  enter  ][*^j**^j„™ 
a  nonsuit.     On  a  rule  nm  for  that  purpose,  Sir  J.  Mangfield,  C.J.  said:  itporsoance 
has  been  a  long  adopted  practice,  that  where  a  contract  has  been  solemnly  of  the  cov« 
made  by  an  instrument  under  seal,  the  declaration  should  be  framed  on  the  o&ots  in  Um 
special  circumstances  of  the  deed,  by  which  the  proof  of  the  contract  is  facil-  <:^*rtef  P*' 
itated,  and  the  defendant  has  the  advantage  of  a  protest.     We  see  no  grounds  ^'^  ^^^^ 
in  the  present  case  to  exempt  it  from  a  submission  to  the  same  rule,  but  on  ^he  declaim 
the  contrary  the  strongest  argument  in  favour  of  the  defendants  objection,  for  tion  mnet 
the  instrument  is  framed  in  the  most  special  manner,  whereas,  from  the  mode  be  specially 
of  declaring  adopted,  the   natural  supposition  would  be,  that  the  plaintiff's  ^{^"^f^? 
claim  was  of  a  much  less  specific  and  more  generl  nature .     The  case  cited  ^''^  ^^^^  ^ 
from  Hardres,  332.  affords  considerable  support  to  this  opinion;  for  when  that       * 
case  decides  that  nil  debet  is  a  good  plea  to  an  action  of  debt  for  rent,  not- 
withstanding a  lease,  it  shows  that  case  to  be  an  exception  from  the  adopted 
coarse  of  pleading ;  and   it  goes  farther,  and  declares,  that  were  the  action 
fonnded  on  the  erant  of  annuity,  the  plea  would  be  bad.—- Rule  absolute.  See 
7  T.  R.  207;  2  £ast.  142;  3  Lev.  138;  2  Inst.  673:  Abbott.  186;  1  M.  &  S. 
573;  2  M.  &  S.  303. 

2.     Leslie  v.  Wilson.  M.  T,  1821.  C.  P.  6  B.  Moore,  415-  S.  C, 

3B.  &B.  171.  Ualew 

Case'against  the  owners  and  captain  of  a  ship  for  negligence  in  carr3ing  the  there  be 
plaintiff's  goods,  whereby  they  became  damaged.     It  was  contended,  fortheeome  duty 
defendants,  that  the  plaintiff,  having  a  superior  remedy,  was  precluded  from  ftn«iog  pftr* 
bringing  his  action  in  this  form.     The  plaintiirhad,  however,  a  verdict,  and  the  <"^ont  to» 
point  was  reserved  for  the  opinion  of  the  Court.     On  the  case  coming  onto  be  p^n^^gf  of^ 
argued,  DcdlaSj  C.  J.  said,  that  notwithstanding  the  plaintiff  might  have  re- the  charter^ 
sorted  to  his  enemy  by  covenant  on  the  charter-party,  the  defendants,  as  own- party;  ei 
era  of  the  vessel,  and  as  persons  who  were  to  derive  profit  from  the  carriage  of  ther  by  ra 
the  plaintiff's  goods,  had  an  incumbent  duty  to  perform  in  conveying  them  "**  J"  ®®^* 
safely,  and  were  therefore  answerable  if  damage  arose  from  their  neglect  so  to        ' 
do. — Judgment  for  plaintiff. 

3     Shepherd  v.  Hooker.  E.  T.  1738.  K.  B.  Andr,  166;  S.  C.  2  Str.  10  ;9.    ^  ^^^^  ^^ 
This  was  a  writ  of  error  on  a  judgment  in  the  Common  Pleas  in  an  action  cording  as 
of  debt.     The  plaintiff  below  declared  upon  a  charter-party,  whereby  he  a-  the  ■am  da 
greed  to  go  a  voyage  for  the  defendant,  Slc,  and  the  plaintiff  showed  that  he  manded  if 
began  and  ended  the  voyage;  and  then  averred    that  having  finished  the  voy- "^•'J?J?*f 
age  within  a  specified  peri^,  the  sum  due  for  freight,  came  to,  &c ;   and-  that  qqUq^^^ 
the  defendant  had  paid  a  certain  part  thereof;  and  that  £500.  remained  due.  |^^ 
The  other  pleadings  are  not  material  to  be  stated.     SufHiceit  that  the  plaintiff  ^  3g^  ^ 
was  adjudged  to  recover  ''his  said  debt,"  and  it  was  now  assigned  for  error  that 
the  form  of  action  was  improper,  and  that  it  ought  to  have  been  covenant,  for 
although  an  action  of  debt  lay  for  a  certain  sum,  which  was  covenanted  to  be 
paid,  yet  that  it  was  otherwise  where   the  sum  was  uncertain,  and  depended 
on  a  contingency.     On  the  other  side  it  was  argued,  that  the  sum  demanded 
muflt  be  taken  for  a  penalty,  for  the  declaration  began  in  debt;  and  concluded 
accordingly;  and  that  consequently  this  was  a  proper  action;  that  besides  it 
was  a  general  rule  that  where  a  demand  arises  on  a  deed,  an  action  of  debt,  as 
well  as  of  covenant,  will  lie;  that  it  was  necessary  for  the  sum  to  be  stipulated 
VOL.  V  34 
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by  the  deed;  but  that  if  it  were  reducible  to  a  certainty,  it  was  saflficient;  th^ 
in  the  case  before  the  ccurt  the  defendant  agreed  to  pay  a  specific  sum  per 
month  as  long  as  the  ship  wa.s  out  on  the  voyage,  and  that  therefore,  by  averr- 
ing how  long  the  sliip  was  out  on  the  voyage*,  and  that  therefore,  by  averring 
how  long  the  ship  was  out,  sails  canstat  how  much  exactly  was  due.     The 
An  action    Court  seemed,  notwithstanding  other  arguments  unconnected  with  the  point 
maj,  bow   j^^^  abridged,  to  agree  (Lte  C,  J.  abstnle  that  this  was  a  proper  action,  as  the 
^^^''J~.^   .  demand  arose  on  a  specialty,  and  the  sum  was  ascertained.       See  Cro.  EUz, 
ST^piroI   ^61,  758;  1  Roll.  691.  597,-  SlyL  41 ;  3.  Lev.4SlS, 
contract,         *  4.     White  v.  Parkins.  T.  T.  1810.  K.  B.  12  East.  578. 

aotwith  The  plaintifis  contracted,  by  charter-party  sealed,  to  let  a  ship  then  in  the 

standing  a  Xhames  to  freight,  to  the  defendants,  for  eight  months,  to  commence  from  the 
t**^Dart  7"^*^  of  her  sailing  from  Gravesend,  on  the  voyage  there  stated,  and  covenant- 
■ocheon'  ®^  ^^^  ^^^  should  sail  from  the  Thames  to  any  ]!ritish  port  in  the  English 
tract  be  dif  channel,  there  to  load  such  goods  as  the  freighters  should  tender,  and  sail  to 
tinet  in  ita  the  West  Indies,  and  bring  back  a  return  cargo  to  London.  They  afterwards 
provbiona,  agreed  by  parol  with  the«defendants,  that  the  ship,  instead  of  loading  at  some 
*°MktB  ?  port  in  the  channel,  should  load' in  the  Thames,  and  that  the  freight  should 
with  the  commence  from  her  entry  outwards  at  the  custom  house.  The  Court  held, 
deed.  that  this  subsequent  parol  contract  was  distinct  from,  and  not  inconsistent 

Tbegener  with,  the  contract  by  deed,  being  anterior  to  it  in  point  of  time  and  execution, 
ai  form  of  and  might  therefore  be  enforced  by  action  o£  assumpsit.     See  1  Veni.  100. 
wjioa  in  «  2.  By  the  hirer  against  the  oumer. 

tS  by  th2  Randall  v.  Lynch.  H.  T.  1810.  K.  B.  12  East.  179. 

Iiirer  a  ^  ^^^P  ^^^  ^^  ^^  freight  by  charter-party  from  the  plaintiff  to  the  defendant, 

gainst  tho  A  clause  was  inserted  in  the  deed  as  follows:  '^and  it  is  hereby  covenanted 
owseia,  is  and  agreed  by^and  between  the  said  parties,  that  40  days  shall  be  allowed  for 
^r^l^S^S  unloading,  loading  and  ajeain  unloading  tho  said  cargoes,  to  conunence  and  be 
t  3®^  J  computed  from,  &c."  'ihiswas  an  action  of  covenant,  in  which  the  breach 
tit  ^a^ord  ^^^^^^  ^^^y  ^^^^  ^^^  defendant  did  not  nor  would  unload,  load,  and  unload 
ins  to  again  the  said  respective  cargoes  of  the  said  vessel  within  the  40  days  in  the 
wbether|tbe  charter-party  mentioned,  and  stipulated  and  allowed  for  those  purposes,  com- 
charter-par  puted,  &c.;  but  kept  and  detained  the  said  vessel,  with  a  part  of  the  homeward- 
^  J*  ^J  bound  cargo  on  board  her,  for  35  days  afler  the  expiration  of  the  40  days, 
deed,  or  whereby  the  plaintiff,  durins  all  the  time,  ^rc.  lost  the  use  and  profit  of  his  ves- 
the  shape  of  ^^  contrary  to  the  form  and  effect  of  the  charter-party,  and  of  the  defendant's 
a  memoran  covenant  in  that  behalf  made,  &c.  A  verdict  was  found  against  the  defend- 
dom.  And  ant.  A  rule  nisi  had  been  obtained  to  arrest  the  judgment,  on  the  ground  that 
where  the  an  action  of  covenant  would  not  lie,  the  covenant  being  only  that  40  days 
f ''"hiico  ®^®"'^  ^®  allowed  to  the  freighter  for  loading  and  unloading  the  vessel,  and 
venSnted^^  not  that  he  would  not  keep  it  longer,  or  that  he  would  deliver  it  up  at  the  end 
by  deed,  of  that  time.  Sed.  per  Cur.  A  covenant  is  nothing  more  than  an  agreement 
that  40 days  between  the  parties  under  seal;  and  if  they  covenant  together  that  it  shall  be 
sboald  be  lawful  for  one  to  hold  the  other's  property  for  a  certain  time,  that  is  erophati- 
f^^SiT^  '^really  an  agreement  that  he  shall  not  detain  it  beyond  that  time,  but  shall  then 
uniof^ng,  ?l^®  *^  "P  ^^  **^®  owner;  if  then  he  detain  it  for  a  longer  time,  it  is  a  breach  of 
the  freight  ^^  covenant.  The  action  is  therefore  properly  framed  in  covenant,  and  not 
er  was  bol  in  assumpsit;  for  wherever  there  is  an  express  contract  by  deed,  assvmpsH  can- 
dea  inpli    not  be  maintained,  on  any  promise,  arising  by  implication  of  law  out  of  Ihe 

edly  to  cov  terms  of  that  contract.— Rule  discharged.     See  1  Leon.  321 :  1  Sound.  319. 
eiiant  not  a  i     r\r  ^r  /*       • 

to  detain  o  «r    ^^'   ^  ''^^  "^^^^^  ""f  "^''^"• 

the  ship  Smith.v.  Wilson.  H.  T.  1817.  K.  B.  6  M.  &  S;  78. 

longer  than  '^^^^  ^^  an  action  of  covenant  on  a  charter-party  of  arreightment,  by  wjiich 
that  time;  the  owner  covenanted  to  take  on  board  at  London  the  freighter's  goods,  and 
and  that  to  proceed  therewith  to  Monte  Video,  and  there  deliver  them,  and  receive  an- 
doneM  the  ^^^^  ^^S^y  and  proceed  therewith  to  the  port  of  discharge  in  Great  Britain, 
owner's  re  ^^^  there  deliver  the  same,  and  end  the  voyage;  in  consideration  of  which  the 
nedy  was  freighter  covenanted  to  pay  so  much  per  month  for  freight  during  the  voyage 
upemChe     te  M.  O. ,  and  back  tQ  her  port  of  discharge.     The  deelaration  alledged  that 


CHARTER-PARTY.— (y  tt^  Cause  of  ^^fi^^n.  ^67 

the  riitp,  after  taking  in  a  cargo  in  (ireat  Britain,  and  proceeding  in  part  on  deed,  and 
her  outward  voyage,  was,  against  the  will^  and  without  the  default  of  the  own-  '^  astump 
er,  and  through  the  act  ot  the  supercargo,  servant  of  the  freighter,  seized  and  ^'»."  "PJ^ 
brought  beck  to  London,  and  detained  until  restored  to  the  owner;  in  conse-^Q^^|^ 
quence  of  which  she  required  repair,  and  which  plaintiff  caused  to  be  done    [  334  1 
with  proper  dispatch,  and  was  ready  and  willing  to  cause  the  ship  to  prosecute  in  saing  for 
and  complete  her  voyage,  and  offered  her  to  defendant  for  that  purpose,  and  a  breach  of 
requested  htm  to  dispatch  her;    and  assigned  a  breach  that  defendant  refused  covenant  in 
to  dispatch  her,  and  renounced  the  charter-party  and  further  prosecution  of  the  *  ^■'\®'- 
voyage,  and  discharged  plainti  ."  fi-om  the  same;  per  qnod  plaintiff  was  hinder- ^^^^^.l^^^^^ 
ed  from  endeavoring  4o  complete  the  voyage,  and  to  earn  the  money  stipulated  ly  appear 
by  the  charter-party  to  be  paid  at  her  port  of  discharge.     It  was  objected  to  that  there 
the  declaiatioD,  that  the  breach  was  ill-assigned,  there  being  no  covenant  oxi"^&  com 
which  bound  the  defendant,  under  the  circumstances  alleged  in  the  declara-  PJ®*®  caose 
tion,  to  dispatch  the  ship  a  second  time  on  her  voyage,  the  charter-party  ^^av- ^^j^^g^^^^ 
ing  made  no  provision  for  the  events  which  had  happened;  and  it  was  contend- ^s the Coart 
ed  that  although  the  defendant  might,  if  new  circumstances  had  arisen  not  con-  will  not  iio 
teroplated  by  the  charter-parly,  which  -prevented  the  completion  of  the  voyage,  ply  a  cov^ 
be  liable  in  iorl  if  caused  by  him,  covenant  did  not  lie.     The  Court  acquiesced »»«»«  where 
in  this  doctrine,  and  said:  circumstances  have  arisen  different  from  those  con- ^^q'?^^. 
templated  by  either  party,  for  which  neither  has  made  any  stipulafion  in  the  ^pp^r^ump 
cbarter-party,  and  we  cannot  infer  an  obligation.     There  has  been  a  perform-  on  the  in 
ance  once  of  the  covenants  otiood  the  inchoate  voyage;  and  the  araument  is,  iatmmeiit 
thai  this  must  be  renewed  totus  quoties.     It  might  thus  be  continued  for  such-^^^  thenar 
a  series  of  years,  that  the  very  fabrick  of  the  vessel  might  be  worn  out  before  ^  lI'^^Jj 
the  charter  party  was  satisfied,  if  we  were  once  to  let  the  parties  loose  from  ^   ^° 
tbe  terms  or  the  contract. — Judgment  for  defendant.     See  2  Lev.  116;  1  Roll. 
Abr.  518. 

Sd,   Of  the  parties  to  ihe  itction, 

1.  In  general.^  Whether 

1.  MooREs  V.  HoppEK.  £.  T.  1807.  C.  P.  2  N.  R.  41 1.  S.  P.  Morrison  v.  the  instm 
Parsons.  £.  T.  1810.  C.  P.  2  Taunt.  407.  414.  S.  P.  Splidt  v.  Holmes,  ment  be  n 
M.T.  1808.  KB.    10  East.  279,  der  wal  or 

The  defendant,  a  captain  of  a  vessel,  entered  into  a  charter-party  with  one"^^'  ^"  ^° 
N.,  by  which  he  agreed  to  receive  on  board  from  N.,  his  agents  or  assigns,  a  Jronnd«i^' 
cargo  of  fruit.     On  lading  the  ship,  the  defendant  signed  bills  of  lading,  whichupon  it, 
expressed  that  the  fruit  was  shipped  by  order  of  the  plaintiff,  and  tlirected  that  rowt  be 
it  should  be  delivered  to  the  plamtiflT  's  order.     The  cargo  was  injured  in  con*  brought  io 
sequence  of  the  defendant's  negligence^*  and  on  the  trial  of  an  action  brought  *{|®  ■*"•  ®^ 
thereon,  it  was  objected  that  the  action  should  have  been  in  the  name  of  ^•>it*,^"<Pnot' 
and  the  plainti  it'  was  nonsuited.     On  a  rule  nisi  for  setting  aside  this  nonsuit,  in  the  name 
the  Court  concurred  in  the  objection;  observing,  that  as  N.^s  agents  or  assigns  of  another 
were  tbe  only  persons  from  whom  the  defendant  was  to  receive  the  cargo,  and  to  whom  he 
as  it  did  not  appear  that  any  assignment  had  been  made  to  the  plaintiff,  the  "**?  *'*yf . 
rule  must  be  discharged.— Rule  discharged.     See  1  Campb.   532;  4  Taunt.  ?"^^  **■ 
452;  2  M.  &  S.  426;  Abbott  on  Shipping  186.  f  S85  ] 

*  Id  suing  upon  contracts  by  charter-party,  all  the  person  by  whom  tbe  contract  is  made, 
and  who  are  jointly  intertsted  in  it,  or  tbe  damages  to  be  recovered  for  its  non-perform- 
ance; most  Join  in  the  action,  for  otherwise  the  plaintiff  is  liable  to  be  non-suited  at  the 
trial,  if  it  tnen  appear  that  the  contract  was  made  with  other  parties  than  those  who  are 
joined;  sed  mde  8  Keb.  444. 

t  Attboogli,  however,  it  may  be  viewed  as  an  established  point,  that  an  action  on  a 
charter-party,  whether  by  deed  or  by  writing  nnder  hand  only,  must  be  brooght  in  the 
name  of  the  parties  to  such  contract;  a  distinction  mast  be  taken  between  a  deed  which  is 
azpreesed  to  be  made  between  certain  partie*  on  the  one  side  and  certain  other  parties  on 
tbe  other  side;  and  a  deed  which  is  not  so  expressed,  but  begins  **  To  all  to  whom  these 
presents  shall  com%,"  which  is,  io  fact,  the  peculiar  form  of  a  deed-polL  in  a  deed  inter 
partes^  too  grant  or  covenant  can  be  made  with  any  other  person  than  such  as  may  be  par- 
ties to  the  d  ied;  but  in  a  deed-poll,  a  grant  or  covenant  may  be  made  to  any  person,  though 
not  parties  to  the  deed.  In  the  deed  inter  partes^  though  a  person  not  enumerated  as  one 
of  the  parties  should  be  one  of  the  coveaanten  or  obligees »  and  in  that  character  should 


d'o8 


CHARTER-PARTY.— Jlancdu*  upon. 


ADdttoacS.  Baouncker  v.  Scott.  T.  T.  1811.  C.  P.  4  Taunt.   1.  S.  P.  Jesson  v. 
tioii  m«ft  Soi.LT.  T.  T.  181 1    C.  P.  4  TauDt.  52. 

''^'iiL^       jSsfiimiwii  bj  a  ma!«ter  of  a  vessel  for  demiintige.  for  the  detention  of «  ves- 
d^  nlt'^^  for  an  unreasonable  time,  for  the  purpose  of  unloading,  afler  the  comple* 
cba  proci    tion  o^  her  voyage.     A  question  was  reserved  for  the  opinion  of  the  judges, 
pal  partiei  whether  the  action  was  maintainable. 

to  the  emn  Per.  Cur,  The  endeavour  to  assimilate  this  case  to  those  where  the  iiias»> 
tract,  and  i^f  h^^  i>een  allowed  to  support  an  action  of  this  kind  for  freight,  must  fail,  as 
aaehpernot  ^|^  grounds  on  which  such  actions  have  been  upheld  are  materiallj  different. 
eoBtraeT*^  In  the  cases  relied  on,  the  master  is,  bj  the  terms  of  the  chafter-partj,  to 
aieraly  aa  *^  deliver  the  goofU  an  paymetU  offrtight:^^  he  would,  therefore,  be  liable  to  the 
the  agenta  owner  if  he  delivered  before  the  freight  was  paid,  and  has  therefore  been  per- 
of  others:  mitted  to  resort  to  the  consignee  on  his  implied  contract. — ^Rule  absolute  for  a 
nonsuit. 

3.  Shields  v.  Davis.  H.  T.  1815.  C.  P  6  Taunt.  65.  S.  P.  Brown  v.  Hodg- 
son. M.  T.  1811   C.  P.  4  Taunt.  189. 
^?^  .  ^MianpsU  by  a  master  of  a  vessel  on  a  contract  to  pay  freight,  implied  on 

ileot^J boD  ^'®  defendant's  acceptance  of  certain  goods.     The  defence  o^ered  was,  thai 
^ciaily  in  ^^  goods  had  sustained  considerable  damage  from  the  plaintifi's  negligence. 
tereated;     The  plaintiff* had  a  verdict;  and  on  a  rule  mat  for  a  new  trial,  it  was  holden, 
f  386  ]    that  the  safly  of  the  goods  was  not  a  condition  precedent  to  their  delivery,  and 
therefore  that  the  defendant  having  received  them,  and  reaped  the  benefit  of 
the  carriage,  he  was  liable  for  the  freight  incident  to  such  carriage;  and  that 
if  the  goods  had  been  injured  through  the  plaintiff^s  neglect,  the  defonchiot 
must  avail  himself  of  it  by  a  cross  action.     See  1  T.  R.  112;    3  £sp.  493;  1 
H.  Bl.  82;  7  T.  R.  359;   1 1  East    130;  4  Campb.  195;   1  M.  &  S.  497.  581-, 
3  Marsh.  497.  501 ;  Park  on  Insurance,  403;  3  M.  &  S.  485;  Id  EasL  4. 
Or  the  con  4.  Joseph  v  Knox.  M,  T.  1813.  3  Carapb.  320. 

tract  ia  ia  Th'iB  action  was  brought  by  the  agents  of  A.  for  the  negligence  of  the  de- 
*®r7*  T"  *  fondant  in  not  carrying  the  goods  of  their  principal.  It  appeared  from  the 
bills  of  lading  that  the  plaintitfs  received  the  goods  in  question  from  A.  for  the 
purpose  of  transmitting  them  to  B.,  whose  property  they  swore  they  were,  and 
that  they  had  paid  the  freight.  It  was  urged  that,  on  the  principle  acted  on  in 
case  of  carriers,  the  plaintiffs,  as  agents  of  the  consignors,  could  not  maintain 
this  action.  But  the  Court  held,  that  the  facts  disclosed  by  the  bill  of  lading, 
viz.  the  shipping  the  goods,  and  the  payment  of  freight,  and  which  bill  the  de* 
fondant's  agent  signed,  established  a  sufficient  consideration  moving  from  them 
to  enable  them  to  maintain  the  action. 

5.  Williams  v.  Millington.  M .  T.  1788.  C.  P.  1  H.  BU  82. 
The  plaintiff"  was  an  auctioneer,  and  employed  by  one  A.  B.  to  sell  his  goods 
by  auction.     The  sale  was  at  A.  B.  's  house,  and  the  goods  were  known  to  be 
hi«  property.     The  defendant  was  a  purchaser,  and  was  now  sued  for  the  ar 

sign,  aeal,  and  deliver  the  deed,  yet  he  is  not  competent  to  aive  a  release,  nor  will  hi«  re- 
lease bar  the  action  of  any  one  who  ia  a  p^rty.  Therefore,  in  action  brought  by  one  Send, 
amore  and  others  v.  Vanderstone,  (2  East,  678^  2  Rol.  Abr.  22.  F.  1.  &.  4.)  upon  a  char^ 
ter-party  by  indentnre,  eipressed  to  be  made  between  the  plaintiff  and  otbon.  owners  of  a 
certain  ship,  whereof  one  Robert  Pitman  was  master,  on  the  one  part,  and  the  defendant 
on  the  other  part,  whereby  the  plaintiff  covenanted  with  the  defendant  and  Pitman,  binding 
himself  to  them  in  a  penalty  for  the  performance  of  the  covenants,  and  oonoluduig,  **  in  wtt«- 
nesa  thereof  the  parties  to  these  have  pot  their  seals,  &c. ;"  Pitman  having  ezecoted  the  indent 
tare,  the  defendant  pleaded,  in  bar,  a  release  by  him;  but  on  demnrrer  the  above  diatinctioB 
was  taken  and  agreed  upon ;  and  it  was  adjudged,  that  this  releaae  of  Pitman  did  no  bar  the 
plaintiff,  because  Pitman  was  no  party  to  the  indentore.  fint  if  the  indenture  express  that  the 
roaster  of  the  ship  letn  it  to  the  merchant,  with  the  conaent  of  the  owner,  and  then  goes  on  to 
atate  that  the  merchant  haa  entered  into  certain  covenants,  therein  eKpreaaedcwith  the  own- 
er, in  this  case  the  owner  may  bring  the  action  on  the  covenants;  though,  vnlaas  sach 
owner  may  have  sealed  the  deed,  he  cannot  be  himself  sned  npon  it,  the  distinction  being, 
that  he  ia  a  party  to  the  covenants  of  the  deed,  thoagh  not  to  the  obligation;  otfaeia  have 
bonnd  themselyesby  deed  to  him,  and  may  be  sned  as  bonnd  by  deed;  bnt  be  has  not  so 
bonnd  himaelf,  nor  can  he  be  sned  by  them;  2  Lev.  74;  3  id.  138-;  Holt  on  Shipping,  €. 
and  Lawes  on  Charter-parties,  11. 


In  which 
case,  bow 
aver,  the 
principal 
may  sDe; 
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mount  of  the  purchase  by  the  plaintifiT,  who  had  previously  paid  it  to  A.  B.  A 
verdict  was  found  for  the  plaintiff,  to  set  aside  which  a  rule  nisi  had  been  ob- 
tained. In  support  of  the  rule,  it  was  contended,  that  as  the  owner  of  the 
goods  might  have  brought  this  action  against  the  defendant,  so  it  was  clear 
that  the  auctioneer  could  not  bring  it,  because  it  was  a  rule  of  law,  to  which 
there  was  no  exception,  that  several  persons  could  not  maintain  distinct  and 
separate  actions  on  the  same  contract  against  the  same  defendant. 

Sed  per  Cur.  It  is  not  a  true  position  that  two  persona  cannot  bring  sepa-* 
rate  actions  for  the  same  cause.  The  auctioneer  has  a  special  property  in  the 
goodsy  which  is  quite  sufficient  to  support  the  action.  Without  doubt  the  right 
of  A.  B.  was  superior  to  that  of  the  plaintiff.  How  far  he  might  be  preferred 
to  the  plaintiff  in  bringing  the  a'^tion,  might  be  fit  to  be  considered.  But  it 
being  clear  that  the  defendant  has  no  right  to  put  any  owner  forward  in  order 
to  prevent  the  auctioneer  from  having  this  remedy,  the  rule  must  be  dis- 
charged.— ^Rule  discharged.     See  7  T.  R.  359.  360.  n.  a;  4  B.  &  A.  43T. 

6.  ScHACK  v.  ANTHONi.  T.  T.  1813.  K.  B,  1  M.  &  S.  675.  Provided 

The  master  of  the  plaintifTs  ship  entered  into  a  charter-party,  as  agent  for  *"®'®  ^^  "*• 
the  plaintiff,  with  the  defendant,  a  partner  in  the  house  of  M.  and  Co.,  for  the  ^fj^^ader 
delivery  of  goods  upon  a  stipulated  freight.     The  goods  were  delivered  to  M.  geal  with 
and  Go.  according  to  the  bill  of  lading.     This  was  an  action  brought  against  the  agent* 
the  defendant  for  the  freight.     The  judge  before  whom  the  cause  was  tried  was  [  387-  J 
of  opinion  that  the  action  should  have  been  brought  on  the  charter-party;  but 
he  permitted  the  plaintiff  to  take  a  verdict,  subject  to  the  defendant's  privilege 
to  move,  to  enter  a  iionsuit.     A  rule  was  accordingly  obtained,  when  it  was 
urged  that  the  freight,  having  been  stipulated  for  by  deed,  was  not  recoverable 
in  assumpsk.     In  snowing  cause,  it  was,  however,  denied,  that  the  rule,  as  to 
an  implied  promise  being  merged  in  a  specialty,  was  applicable  to  any  other 
cases  than  those  where  the  implied  promise  and  the  specialty  were  between 
the  same  parties. 

Sed  per  Car.     This  action  cannot  be  supported.     If  a  bond  were  given  to  a 
trustee,  it  could  hardly  be  contended  that  an  notion  of  assumpsit  might  be  main- 
tained by  the  cestui  que  trust  for  the  recovery  of  the  money  secured  by  the  bond.  The  cove  . 
There  is  no  case,  where,  the  interest  being  the  same  as  that  secured  by  the  nonta  or  s 
deed  (which  is  certainly  the  fact  in  the  c^se  before  us,)  it  has  been  holden  that  j^^^JjJJJ^^^ 
assianpsit  will  lie.     Ijet  the  rule  be  therefore  made  absolute.     See  2  T.  R.     ^   ^^^ 
479 ;  7  id.  207 ;   1*2  East,  578 ;  5  Burr.  26 1 1 .  joint  or  eev 

2.  In  case  of  joint  and  sevsral  covenants.  eral,  aceor 

Bolton  v.  Lee.  T.  T,  1671-2.  B.  B.  2.  Lev.  57,-  S.  C.  3  Keble,  39.  50.     ding  to  the 

Covenant  upon  charter-party  between  Bolton,  owner,  and  Lee  and  Morgan,  i"*«9^  ®f***® 
frc^hters,  of  a  ship,  by  which  Bolton  lent  them  the  ship  to  freight  «  voyage  JJ^J^^^,**^ 
to  6.  for  48/.  per  month;  it  was  mutually  covenanted  between  the  parties,  and  ^f  tjjg  ^on 
qasmlibft  eornm  modo  seqxitnlc ;  and  then  followed  divers  other  covenants,  and  tract.    In 
a  CO  vena..!  for  the  payment  of  freight;  viz.,  when  the  ship  arrives  at  G.,  that  conformity 
the  freight  then  due  should  be  paid  in  England  upon  notice  of  the  arrival,  and  with  thia 
when  she  arrives  in  England  that  ail  which  should  be  due  from  the  timO  of  the  ™*®^/"  ^^ 
last  payment  was  to  be  paid;  it  was  then  set  forth,  that  at  such  a  time  the  ship  c|,nrter-par 
arrived  at  G.,  and  that  six  months  and  ten  days  were  then  passed,  which  came  j-  between 
to  so  much,  whereof  notice  was  given;  and  that  afterwards,  at  such  a  time,  A.  on  the 


the   ship   arrived   in    England,    and  that  the   freight,   at  the   time   of  the  one  Mrt, 
last  payment  for  six  months,  and  the  freight  since,  came  to  287/.  4s.  and  that  Jf ^^^'JJ^ 
the  defendant  had  not  paid  any  of  the  sums.     The  defendant  demurred,  and  ^^^^  ^^ 


took  two  exceptions  to  the  declaration:  1st,  that  the   action  was  brought  a- ^^g„J;^j^^ 
gainst  one  of  the  freighters,  and  not  against  both,  and  the  covenant  for  them,  eorum^  the 
and  qnemijbtl  eorum^  make  it  disjunctive  between  the  parties  of  both  sides,  but  Conrt  held, 
lefl  it  joinf  of  tne  one  part  and  several  of  the  other,  as  the  duty  itself  was,  ^^^^'  . 
which  ought  to  be  paid  by  both  the  defendants,  each  having  an  equal  benefit;  "^^"^jJJi'^ 
and  that  the  qaemlibet  eoi'um  should  be  referred  to  the  plaintiff  only,  who  was  ^^^^  p 
the  one  side.     Sed  Per  Cur,     This  cannot  be  allowed,  for  the  covenant,  be- ^ithoot 
ing  between  them  and  q^icmlihet  eorum,  if  joint  and  several  of  both  sides.-^  joining  C, 
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Bsthk  kaJudguient  for  plaintifT.  See  Adderton  Vv  Dunton,  S  Cro.  347;  Poph.  209; 
joint  and  Clotworthie's  case,  Cro  Car.  436;  2  Cro.  498;  2  Show.  66;  Cowp.  766;  1 
naveni  coir  j^^   gj.  j  x.  R.  447;  2  T-  R.  29;  1  Saund.  164;  6  Co.  186. 

The  Conrt  ^  •  Cy  «^&cJaralion. 

will  not  al  ^^  V  9f  '^  ****^ 

low  the  ve  MoRRis  v.  HuRRT.  H.  T.  1817.  C.  P.   1  Moore.  64.' 

ane  to  be  A  rule  mti  to  change  the  venue  in  an  action  on  a  charter-party  who  oppos- 
changed  in  ^^  ^j^  ^^^  ground  that  as  the  charter-party  appeared  to  be  a  deed,  it  could 
on  a\hv  ^^  ^  sworn  that  the  cause  of  action  was  confined  to  any  county  in  particular, 
ler-DBity  '^  ^^  special  circumstances  alone  would  warrant  the  granting  the  rule. — 
mdes  >pe  Rule  discharged.  See  1  B.  &  P.  20;  2  ibid.  366. 
eialgronnda  (2.  a)  Cf  ike  body  of  the  declaraHon, 

^•^^h^  When  the  charter-party  has  been  entered  into  by  deed,  which  is  generally 
fidaiit  ^^  c<ts®9  debt  or  covenant  are,  it  has  been  seen,  antey  p.  380,  the  forms  of  ao- 
m.  .  tion  adopted.  In  each  case  the  charter-party  in  itself,  or  rather  so  much  of 
of  framins  '^  ^  ^  relative  to  the  plaintiflf's  claim,  should  be  set  out  with  accuracy.  Hie 
the  body  of  ^^te  or  day  of  making  it  should  also  be  alleged,  and  the  venue  lata  at  the 
the  declara  place  where  it  may  be  supposed  to  have  been  made.  If  the  date  be  not  es- 
tion  is  con  sential  part  of  the  contract,  on  account  of  the  calculation  of  the  time  of  sail- 
^P°*"*J^ing,  or  payment  of  the  ship's  hire,  Stc.  beingf  reckoned  from  it,  exactness  as 
adopt(Ml  in  ^^  ^^^  ^^^  ^  ^^  material;  at  aU  events,  if  it  be  not  stated  as  the  day  on  which 
other  eases,  ^^^  charter-party  bears  date,  so  as  to  make  part  of  the  description  of  the  writ- 
accordiog  ten  instrument.  A  pnfart  should  be  made  of  that  part  of  the  deed  which  is 
aa  the  de  executed  by  the  defendant,  and  which  should  be  alleged  to  be  sealed  with  bis 
^*^!!!^^  '^  ^^^'  "^^  allegation  of  the  making  of  the  charter-party  implies  delivery. 
Mled  o^  ^^  setting  out  the  material  parts  of  the  contract,  all  that  is  necessary  is,  that 
paiol  con  ^^®  statement  be  substantially  correct.  The  substance  or  effect  indeed  alone 
uact.  may  be  set  out;  but  that  is  not  in  general  adviseable,  for  fear  of  misconstruc- 

tion. The  recital  usually  concluded  with  a  prout  paiet.  The  next  thing  is  to 
aver  performance  of  the  contract,  so  far  as  be  may  necessary,  on  the  part  o  f 
the  plaintifis;  in  doing  which  care  must  be  taken  that  a  strict  compliance  with 
all  conditions  precedent  and  warranties  on  his  part  be  alleged,  and  notice  and 
request  where  they  are  necessary,  with  proper  time  and  place.  But  though  a 
clause  contain  a  condition  precedent  on  the  part  of  the  plaint iflls,  yet  if  it  be 
rendered  impossible  of  performance  by  the  act,  neglect,  or  default  of  the  de- 
fendant, that  may  be  alleged  to  excuse  the  strict  performance  of  the  condition. 
And  if  a  right  of  action  be  once  fairly  vested  in  the  plaintiff,  though  capable 
of  being  divested  byfa  subsequent  non-feazance,  or  the  like,  that,  being  a  cir- 
cumstance which  defeats  the  plaintifTs  right  of  action;  whether  it  be  a  pro- 
viso by  way  of  defeazance,  or  condition  subsequent;  must  in  its  nature  be 
matter  of  defence,  and  ought  to  be  shown  by  the  defendant,  and  after. verdict 
for  the  plaintiff  must  be  tsJcen  not  to  have  existed,  so  as  to  leave  no  ground 
for  arresting  the  judgment,  or  the  like.  See  1  T.  R.  638.  The  breach  in 
[  389  ]  actions  of  this  nature,  as  in  all  other  actions  of  contract,  must,  if  in  the  a  A 
firmative,  be  alleged  with  certainty  of  times  and  places,  sums,  &c.  And  the 
safest  way  always  is  to  assign  the  breach  in  the  words  of  the  charter-party, 
where  that  includes  the  meaning  of  the  contract;  but  care  must  be  taken  that 
its  meaning  is  embraced,  which  is  all  that  is  necessary  to  be  attended  to.  If 
it  be  requisite,  different  courts  may  be  added,  as  upon  different  charter-par- 
ties, for  the  penalty,  and  also  for  general  damages;  but  it  is  useless  to  declare 
for  the  penalty  where  there  can  be  no  further  breach,  for  which  the  penally 
can  be  wished  to  stand  as  a  security.  In  a  count  for  the  penalty,  if  several  . 
breaches  be  assigned,  it  is  usual  to  take  notice  of  the  statute  8  &  9  W.  3.  c. 
1 1 .  s.  8  *  in  the  assignment  of  the  breches  subsequent  to  the  first.  And  since 
that  statute,  the  plaintiff  may,  in  all  cases,  assign  as  many  breaches  as  he 
pleases.  It  is  usual  to  conclude  each  alTirmative  breach,  by  alleging  it  to  be 
''contrary  to  the  form  of  the  charter-party,  and  the  defendant's  covenant.'' 
Though  upon  the  face  of  the  declaration  in  covenant  it  appears  that  the  plain* 
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tiff  has  demanded  more  than  is  due  upon  one  breach^  and  less  upon  another, 
after  verdict  it  is  unquctstionably  cured,  though  upon  general  demurrer  it 
would  be  clearly  bad.  2  Lev.  56.  In  the  ca^e  cited,  HaUy  C.  J.  is  reported 
to  have  taken  a  difference  between  an  action  of  covenant  and  debt.  Bat  since 
it  has  been  held  that  it  is  not  necessary  for  the  plaintitl,  in  the  latter  action, 
any  more  than  in  the  former,  to  recover  the  exact  sum  declared  for.  there 
seems  to  be  no  ground  for  a  distinction  between  the  two  species  of  action  in 
this  respect.  However,  where  debt  was  brought  for  the  penalty  in  a  charter- 
party,  whereby  the  defendant  covenanted  to  pay  plaintiff  3/.  per  ton  for  goods 
Hnported.  and  the  breach  was  assigned  in  not  paying  for  so  many  tons  and  one 
hogshead,  amounting  to  so  much;  upon  demurrer  the  declaration  and  assign- 
ment of  breach  where  held  bad  for  including  the  hogshead,  the  covenant  be- 
ing only  for  the  payment  by  the  ton;  though  the  Court  suffered  the  plaintii^to 
discontinue  on  payment  of  costs,  notwithstanding  the  action  was  for  a  penalty, 
and  the  case  had  been^argued.  Rex  v.|fiurnin.  2  Lev.  124.  If  the  declaration  be 
in  debt,  whether  the  penalty  be  declared  for  or  not,  as  the  debt  does  not,  as 
in  the  case  of  a  bond,  arise  by  the  deed  itself,  but  from  matter  subsequent,  it 
is  usual  and  proper,  after  stating  the  fact  which  constitutes  the  breach  of  cov- 
enant relied  upon,  to  say,  by  way  of  a  conclusion  of  law,  '^  whereby  an  ac^ 
tion  accrued;^'  or  '^  has  accrued  to  the  plaintiff,  to  demand  and  have;  from 
the  defendant  the  sum  demanded"  in  respect  of  that  breach.  But  in  indehUo' 
tus  counts  in  debt  for  freuzht,  &c.  this  is  necessary  as  the  debt  is  the  immedi- 
ate and  sole  allegation  of  the  count;  and  this  form  of  per  quod  actio  accrevit 
ia  therefore  never  inserted  in  the  old  precedents  of  indeoilatuB  counts  on  a  mu- 
iuattUy  OT  the  like,  though  it  is  not  usually  introduced  by  some  modem  plead- 
res  into  such  counts.  However,  the  insertion  or  omission  of  this  allegation, 
•perhaps,  is  not  in  strictness  at  all  material,  and  could  not  be  even  assigned  for 
cai}se  of  special  demurrer;  though,  as  it  is  the  principal  distinguishing  form 
between  the  declaration  in  debt  and  covenant,  it  has  been  thought  worthy  of 
this  notice.  Where  the  contract  on  which  the  plaintiff  declares  is  by  parol, 
the  action  ofa8aump$it  is  the  form  of  action  by  which  the  habilities  •  accruing  j*  390  "] 
from  it  may  be  enforced.  It  is  here  unnecessary  to  enter  into  a  minute  detaU  it  ba«  been 
of  the  requisites  and  formalities  to  be  observed  in  .proceeding  in  that  form,  as  holden, 
they  are  only  analogous  to  what  is  adopted  in  cases  in  general,  especially  af-  ^^  where 
ter  what  has  been  already  noticed  as  applicable  to  actions  of  debt  and  cove-  ^^^  J*n\ 
nant  upon  the  deed  itself.     See  Laws  on  Charter-parties,  p*  ^7.  eharter  par 

2.  .^  to  the  eubsequerU  pleamngs,^  ty  are  mn 

1.  CoLB  V.  Shallet.  S  Lev.  41.  S.  P.  Shower  v.  Cudmore.  T.  Jones,  916.  lual  and  re 

The  plaintiff  declared  in  covenant  upon  a  charty-party  for  freight  and  de-^iprocal, 
murrage,  stating  that  he  sailed  with  the  first  wind,  an  so  on,  according  to  ^^^  ^f  j,n^*cove 
articles-,,  and  the  defendant  pletuled,  as  to  the  freight,  that  the  ship  did  not  re-g^Q^  ^^^ 
turn  direcly  to  her  port  of  discharge,  but  made  divers  deviations  from  the  Qot  be 
chartered  voyage,  whereby  the  goods  were  spoiled ;  and  as'to  the  demurrage,  pleaded  in 
that  it  was  occasioned  by  the  neglect  of  the  mariners  to  attend  with  their  boat  bar  to  an  ac 
to  reload  the  ship.     On  demurrer,  the  court  gave  judgment  for  the  plaintiff.      i^^VP?** 
2.  Ware  v.  Chappell.  Sty.  180.  cited  2  Mod-  75.  *''''^''*'- 

This  was  an  action  of  debt  upon  a  deed  of  covenant,  that  the  plaintiff  But  a  con 
should  raise  600  soldiers,  and  bring  them  to  such  a  port ;  and  that  the  defendant  {[^j^^  "^^^ 
should  find  shipping  and  victuals  to  transport  them;  for  not  finding  which  ^**e  ^^e  eanse  of 
present  action  was  brought;  and  the  defendant  pleaded  that  the  plaintiff  had||(^jo,|  jg 
not  raised  the  soldiers  by  the  appointed  time.  On  demurrer,  it  was  held  the  ovllified  by 
plea  was  bad,  inasmuch  as  the  defendant's  covenant  was  argued,  had  the  rais-tbenon-per 
ing  of  the  men  by  the  appointed  time  been  a  condition  precedent,  there  could  ^^JJ^"^! 

-•  All  the  parties  who  are  joiat  contractors,  and  jointly  liable  to  be  saed  upon  the  con-  ^^x^g^ 
tract,  most  be   made  co-defendants;  for  otherwise  it  may  be  pleaded  in  abatement  thatj^    ^^^  ^ 
there  are  other  joint  contractors  not  sued,  and  then  the  plaintiff  will  havo  to  drop  hw  ac- ^^^j^jj^.g 
tion,  and  commence  another  againnt  all   persons  liable ;  though,  if  the  defendant  omit  to    ,  ^ 
plead  an  abatement  within  the  proper  lime,  as  it  is  nialter  peculiarly  within  bis  knowledge,  "^ 
who  were  joint  contractors  with  him,  he  cannot  take  advantage,  of  being  sued  alone,  by 
any  objection  at  the  time,  to>  non^oit  the  plaintiffs 
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have  been  no  doubt  but  the  performance  of  it  must  have  been  averred  in  the^ 
declaration,  or  the  non-performance  of  it  would  have  been  matter  in  bar, 
which  migh;  have  been  taken  advantage  of  by  plea. 

3.  Gibbon  v.  Young.  E.  T.  1818.  C.  P.  2  B.  Moore,  224;  S.  G,  8  Taunt.  254. 
an  adtio^         The  defendant  in  this  case  undertook  on  his  part  to  provide,  for  a  certain 
on  a  char    "^e^^l  belonging  to  the  plaintiff,  a  hill  and  sufficient  cargo  of  the  several 
ter  partj,    kindi»,  and  at  the  various  ports,  named  in  the  deed;  and  at  the  bay  of  Hon- 
allegiDg  a    duras  a  cargo  of  mahogany ;  and  the  plaintiff  undertook  to  pay  freight  by  the 
^^^h         ^^^^  ^^  *  certain  number  of  speciiied  feet  freight  measurement,  ^^onthf,  right 
^    \d         ^'^  '^^^  delivery  of  the  said  cargo y"*^  by  approved  bill  or  bills  of,  &c.     The  de- 
ore  as  a  bar  claration  averred  that  the  vessel,  as  covenanted,  had  received  from  the  defen- 
to  tha  ac     dant's  agents  a  full  cargo  of  mahogany,  &c. ;  that  the  said  car^o  waa  regularly 
tioD.iahow  delivered  at  the  next  destined  port,  according  to  bills  of  ladiiiff,  and  that  on 
aver  bad.     gQch  delivery  a  certain  sum  became  due  to  the  plaintifi.     Generid  performance 
[  391  J   Qf  the  covenants  on  the  part  of  the   plaintiflf  was  averred,  and  the  refiiBal  of 
the  defendant  to  pay  the  sum  so  due  as  above  was  assigned  for  breach.     The 
defendant  pleaded  that  a  custom  prevailed  among  the  owners  and  freighters  of 
vessels  to  the  bay  of  Honduras,  that  the  owner  or  his  agent,  receiving  a  car- 
go of  mahogany,  &c.  at  Honduras  on  freight,  to  be  paid  on  the  terms  above 
stated,   "  to  make,  or  cause  to  be  made,  for  ascertaining  the  amount  of  such 
freight,  a  measurement  of  such  mahogany,  &c.  called  a  freight  measurement, . 
and  to  the  said  freighter  or  his  agent  an  account,  &lc.  before  payment  Sec." 
Averment,  that  the  plaintiff  did  not,  nor  would,  before,  8lc.  make  such  meas- 
urement,  but  on  the  contrary,  &c.,  whereby,  &c.     Demurrer  and  joinder. 
^^       .     Per  Cur^  The  point  which  the  defendant's  arguments  have  been  employed  to  es- 
T^]^^^^^  tablish  is,  that  as  the  instrument  is  silent  as  to  the  party  who  is  to  bear  the 
reliea  on  a  trouble  of  measurement   and  as  the   custom   at  Honduras  throws  it  on  the 
dischane    plaintiff,  the  latter  is  subjected  to  the  condition  of  rendering  an  account  of 
from  his  eo  such   measurement   precedent  to  his  right  to  demand  payment  of  fireight 
Tenant,  he  Now  it  is  the  established  practice,  in  considering  mercantile  contracts,  to  re- 
mast  plead  g^,^  ^^  ||^q  usage  of  particular  trades  to  explain  the  deeds  that  constitute  them; 
ni^eas '£e^  but  the  defendant,  not  content  with  the  liberality  he  had  of  adducing  evidence 
form  of  ac  ^^  such  custom  on  trial,  has  attempted  to  decide  the  case  at  once  by  pleading 
tion  be  as   a  fact  introductory  of  terms  not  apparent  on  the  face  of  the  deed,  and  which 
Bumpsit /in  cou\d  be  decided  only  by   a  jury. — Judgment  must  therefore   be  given  for 
which  case  plaintiff.     See  2  Marsh.  141. 

^vTiL  "*•  Langden  v.  Stokes.  M.  T.  1634.  K.  B.  Cro.  Car.  383. 

fact  in  eyi  This  was  an  action  of  assumpsii  upon  a  contract  to  go  a  certain  voyage  be- 
dence  an  fore  the  month  of  August.  The  defendant  pleaded  that  in  April,  before  any 
der  Chege  breach  of  the  contract,  the  plaintiiF  discharge(f  him  from  it,  without  showing 
neral  issne.  ^q^^  viz.,  whether  by  deed  or  not.  The  plea  was  holden  good,  according  to 
The  other  the  rule  modo  quo  Urifttr  eod^m  modo  dissolvitur. 

nilesof  6.  Thomsovv.  Noel.  M.  T.  1661.  C.  P.  1  Lev.  16.  S.  P,  Holland  v. 
ai^uie*  Harcourt.   1.  Bulst,  176 

rame  L  are      "^^  plaintiff  declared  on  a  covenant  to  ship  280  soldiers,  and  pay  for  tfceir 
generally     carriage  to  Ireland  5/.  a  pian;  and  assigned  for  breach,  that  the  defendant  had 
followed  in  not  the  280  men  ready,   but  only  180,  wnich  the  plaintiff  carried  to  Ireland, 
other  cases,  but  the  defendant  had  not  paid  for  their  carriage*;  and  the  defendant  pleaded 
L  ^92  ]  that  he  had  the  280  men  ready,  and  offered  to  ship  them,  but  the  plaintiff  wbuld 
not  receive  them,  without  answering  to  the  non-payment  for  the  1 80  men  car- 
ried.    For  this  reason  judgment  was  given  for  the   plaintiff,  upon  demtirrer, 
beeause  the  plea  was  pleaded  as  an  answer  to  the  whole  declaration,  but  waa 
an  answer  to  part  only,  viz.,  the  charge  for  not  shipping  the   full  number  of 
men,  in  respect  of  which  the  plaintiff  claimed  general  damages;  and  was  no 
answer  to  the  other  claim  in  the  declaration,  for  the  passage  money  of  the 
number  of  men  actually  carried. 

5th.   Cf  iJic  evidence. 
Evidence.        ^Evidence  cannot  be  adduced  to  control  or  vary  the  particular  covenants  in  a 
charter-party.     Therefore,  where  a  ship  was  chartered   to  wait  for  convoy  at 
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«    -  ■  » 

t'ortsmouth,  Lord  Kenyon  would  not  suffer  a  parol  agreement  to  be  set  up  oii 
the  other  side  to  substitute  Corunna  for  Portsmouth'  (Leslie  v.  LaToYre, 
cited  12  !East.  583.  abridged  ante.)  And  this  doctrine  was  sustained  by  the 
Court  of  King's  Bench  in  the  case  o^  White  v.  Parkins,  12  East,  578.  a- 
bndged  aniCy  though  they  held  that  it  did  not  apply  to  that  particular  case, 

^ih.   Of  the  damages*  Where  a  jrf 

Martin  V.  Emmote.  E.  T.   1816. 'Exch.  2  Marsh.  230;  S.    C.  6  Taunt.  J7 *,»"*" "^^ 

530  ^°"       * 

Covenant  on  a  charter-party  for  a  specified  sum  for  freight,  and  also  for  tj,  assessed 
damages  for  the  detention  of  the  plaintiff's  vessel  while  unloading,  and  there-  damages 
by  exceeding  th6  time  allowed  by  the  charter-party  for  that  purpose.     On  generally; 
judgment  being  suffered  by  default,  the  jury  assessed  the  damages  generally  !^|^|^^°'^  i 
on  both  breaches;  and  on  error  it  was  moved  that  interest  should  be  allowed:  j^-^  }°?^^ 
but  it  washolden,  that  though  interest  might  have  been  claimed  oh  the  damag-^^  (ho<jg& 
es  for  the  first  breach^  yet  as  the  jury  had  assessed  them  indiscriminately,  the  the  demand 
Court  could  not  distinguish  what  sum  they  had  assigned  for  each  breach.   See  arises  for 
2  Stark.  45.  special  aa 

(6)   Of  their  lien;  see  post,  tit.  Lkn.  "^mM 

diEStftS-     See  tit.  Divorce;  Freehench;  Seduction.  mages. 

All  goods,  moveable  and  immoveable,  except  such  as  are  in  nature  of  free<= 
hold,  or  parcel  of  it,  are  chattels. 

eiiutttls,  personal.  ^  393 -j 

Chattels  personal  are  things  moveable,  which  may  be  annexed  to  or  attend- 
ant on  the  person  of  the  owner,  and  carried  about  with  him.  Such  are  ani- 
mals, household  stuff,  money,  jewels,  com,  garments,  and  every  thing  else 
that  can  properly  be  pat  in  motion,  and  transferred  from  place  to  place, 

ehsttrls  real. 

Chattels  real  are  defined  to  be  things  concerning  or  savouring  of  the  reality^ 
as  terms  for  years  of  land,  the  next  presentation  to  a  church,  estates  by  a  stat- 
ute merchant,  statute  staple,  or  elegit ,  being  interests  issuing  out  of  or  annexed 
to  real  estates. 

WXKVttt^MtVltJi'     See  tit.  Homicide. 

Ctlf  irt-     See  tits.  Embezzlement \  False  Pretences;  Frauds  and  Cheais. 
4Clirt1t.     See  tits.  Banker;  Bills  of  Exchange  y  and  Promissory  J^Totes;  Do^ 
noHo  Mortis  Causa;  G^;  lAen. 

I.  RELATIVE  TO  THE  FORM,  p.  393. 
II   — — — — ^— — ^  STAMP,  p.  394. 

hi! CAPACITY  OF  THE  CONTRACT^ 

ING  PARTIES,  p.  395. 

IV. CONSIDERATION,  p.  395. 

V. TRANSFER,  p.  396. 

VI.  PAYMENT. 

^A)  With  reference   to   the    time  when  it  becomes  due, 

p.  396. 

(B) '• TO   THE   PRESENTMENT,   p.   396. 

(C) TO     ITS     BEING     CONSIDERED     AS     CASH^ 

p.  398. 

(jy^ —   TO    ITS    PRODUCTION    BEING    EVIDENCE  OF 

PAYMENT,    p.    398. 

VII.  REMEDY  ON  BY  ACTION,  p.  399. 

VIII.  RELATIVE  TO  THE   BANKERS  RIGHTS   AND  LIA- 
BILiITIES    D   399* 
iX.  RELATIVE 'to  GIVING  A  CHECK  WHERE  THE  PAR^ 
TY  HAS  NO  EFFECTS,  p.  401. 

♦  Tfa«  amoant  to  be  recovered  in  caseB  of  breaches  of  the  different  covenanti  eODtiiiiff 
tn  a  charter-party  I  has  been  already  examined;  vide  ante,  p.  807. 
VoL.V.  .35 
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^4  Cll'ECK.—AelfUke  it  the  &amp. 

I.  RELATIVE  TO  THE  FORM. 
A  check  or  draft  is  an  order  for  the  payment  of  money  UQiformly  payable  aa 
demand,  and  usually  to  bearer;  it  must  be  in  writing,  but  no  precise  ibrra  or 
set  of  words  is  essential  to  its  validity ;  ride  anU^  vol.  4.  p.  364. 

II.  RELATIVE  TO  THE  STAMP. 

r  394  J  1.  The  55  Geo.  3.  c.  184.  exempts  from  stamp  duties  all  drafts  or  orders 
A  check  for  the  payment  of  money  to  the  bearer  on  demand,  and  drawn  upon  any  bank. 
Dotpostda  er,  or  person  acting  as  a  banker,  residing  or  transacting  the  business  of  a  bank- 
ted,  aod  ofl  gj.^  within  ten  miles  of  the  place  where  such  draft  or  order  shall  be  isBued,  pro- 
ten^U^of  v>^^^  ^^^^  place  shall  be  specified  in  such  draft  or  order,  and  the  same  shall 
the  place  bear  date  on  or  before  the  day  on  which  the  same  shall  be  issued,  and  provid- 
where  imq  ed  the  same  do  not  direct  the  payment  to  be  made  by  bilk  or  promissory  notes 
ed  need  oot  See  the  other  clauses  of  this  act,  cn/e.'vol.  4.  p.  302. 
bestamped.  g    Castleman  v.  Rat.  E.  T.  1801.  C.  P.  2  B.  ^P.  383. 

Under  this  Action  (or  money  had  and  received.  Defendant  pleaded  aset-offastopart* 
exempting  and  produced  the  following  paper  unstamped,  in  eviaence,  to  -support  his  plea: 
cUulM,  it  Mr  c. 

hid  n  Uiat      ^easc  to  pay  the  bearer /. ;  his  receipt  will  be  your  discbarge  from 

the  penon  ^  *  •  ^' 

on  whom        Sfan(Jgate,3  Sept,  1790. 

the  check  id  Mr.  Castleman,  Bricklayer,  Camberwell.  Paid  by  R,  B.  for  C. 

drawn  most  1^©  defendant  objected  to  this  paper  being  received  in  evidence,  as  not  falW 
be  ^^^^  ing  within  the  exception  as  to  checks  in  the  §3  Gieo.  3.  c.  49.  Castleman  not 
^r.  being  a  banker.     The  judge  who  tried  the  cause  being  of  that  opinion,  a  ver- 

dict was  found  for  the  plaintiff,  and  the  court,  on  motion,  refbseo  a  rule  (or  a 
new  trial. 

3.  Allen  v.  Keetcs.  E.  T.  1801.  K   B.  I  East  435;  S.  C.  3  Esp.  ^t.    S. 

And  a  draft  ^'  Whitwell  v.  Bennett.  M.  T.  1803.  C,  P.  3  B.  &  P.  669.  S.  P. 

on  a  bank       Action  against  the  drawer  of  a  bill  of  exchange,  payable  to  bearer.     Upcm 

er  poitda    the  trial  it  appeared  that  the  bill  ^  which  was  a  common  banker's  check)  was 

ted,  and  de  post-dated,  having  been  issued  four  days  previous  to  the  time  it  bore  date,  but 

livered  b^  that  it  was  not  intended  it  sliould  be  presented  until  the  day  it  bore  date;  wheo 

ofThe  date^  **  ^*®  wg®*^*  ******  having  no  stamp  annexed  to  it,  it  was  void.     A  verdict  wa«, 

thooch  not  however,  recorded  for  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter 

intended  to  &  nonsuit,  for  which  purpose  a  rule  mm  had  been  obtained,  and  against  which 

be  need  till  cause  was  now  siiown.     Per  Cur,     The  stat.  30  Greo.  3.  c.  26.  impoeesacer- 

that  day,    laJQ  duty  upon  any  bill  of  exchange,  drafl,  or  order,  for  the  payroeiU  of  money 

^J^^      on  demand,  ^c.  with  a  proviso  (s.  4.)  to  except  any  draft  or  order  for  the  pay- 

^    '     ment  of  money  to  the  bearer  on  demand,  bearing  dale  on  or  before  the  dayon 

which  the  same  shall  he  is$ited,  S^c.     This  cause  of  exemption  is  express.    *Be- 

sides,  if  any  other  construction  were  allowed,  the  stamp  act  would  be  entirely 

evaded  by  drawing  bills,  and  dating  them  on  the  day  on  which  they  were  in* 

tended  to  be  payable.     Rule  absolute. 

f  396  1    "*•  ^^  ^'  PooLEY.  Sept.  Sess.  1800.  Old  Bailey.  2  Leach,  C.  J-.  887;  S.C. 

So  a  check  3  B.  &  P.  31 1. 

on  a  bank  The  prisoner  was  indicted  on  the  7  Geo.  3.  c.  60.  s.  1.  which  makes  it  a 
er,  porport  capital  felony  for  any  person  employed  in  the  post-office  to  secrete  any  letter 
log  to  be  containing  a' bank  note,  or  any  warrant,  or  draft,  &c.  for  the  payment  of  mo- 
f*^"  *"  ney.  It  appeared  at  the  trial  that  the  draft  contained  in  the  letter  which  the 
baraaaai  P*'i»o"®'"  ^^^  secreted,  was  drawn  above  ten  miles  from  the  brokers  to  whom  it 
1>  drawn  ^&s  addressed.  The  prisoner's  counsel  objected  that,  as  the  draft  was  on  un- 
above  10  stamped  paper,  it  was  not  a  valid  order  for  the  payment  of  money,  and  there- 
inilea  from  fore  not  within  the  statute  on  which  the  prisoner  was  indicted.  This  objec- 
London  on  ^j^j^  ^^g  fotinded  on  31  Geo.  3.c.  25.  s.  4.  which  exempts  from  stamps  only  such 
aipa*^f,  ia  ^^^^^  ^^  ^^®  payment  of  money  as  are  drawn  on  a  banker  residing  within  ten 
not  admUai  miles  of  tlie  place  where  the  order  is  made;  and  the  19th  section  provides  that 
ble  in  evi  n«  bill,  note,  draft,  &c.  shall  be  pleaded  or  given  in  evidence  in  any  court,  or 
4eace  to      admitted  to  be  good,  useful,  or  available  in  law  or  equity,  unless  tbey  ore  writ- 
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ten  ba  paper  duly  stamped.  The  point  was  reserved,  and  argued  in  the  £x-  charge  a 
•chequer  Uhamber,  when  the  objections  taken  on  the  part  of  the  prisoner  were,  "^i^^^ot  af 
first,  that  the  draft  in  question  was  not  an  order  for  the  payment  of  money  within  ^®  Po»*-of 
the  7  Geo.  3;  and  secondly,  that  the  indictment  which  averred  that  the  draft  ^ii^  31  q^ 
was  in  force  at  the  time  of  the  secreting,  had  not  been  proved,  as  from  want  of  a  3,  with  staa 
4tamp,  the  draft  had  never  been  available.  The  opinion  of  the  judges  was  not  Hn^  «l  draft 
{Miblicly  declared,  but  the  prisoner  received  a  pardon.  for  the  pay 

Another  indictment  being  framed  on  the  second  section  of  the  same  statute,  *'^^^^  ^^ 
which  makes  it  a  capital  o  rence  for  any  person  to  rob  any  mail  or  letter  or         ^' 
packet,  or  to  steal  or  lake  any  letter  from  any  mail,  or  from  any  place  for  the  ^ot  such  a 
receipt  of  letters,  &c.     It  was  objected  that  the  draft  before  mentioned,  being  ^^Y  ""'^ 
•OB  unstamped  paper,  could  not  be  received  in  evidence  as  a  medium  to  show  evidence  to 
that  4he  prisoner  had  stolen  the  letter.     But  the  court  overruled  the  objection,  prove  the 
observing  that  the  draft,  though  unstamped,  might  be  admitted  in  evidence  for  stealing  of 
collateral  purposes,  though  not  for  the  purpose  of  recovering  the  money  men-  fbe  letter 
tioned  in  it;  and  the  evidence  was  accordingly  received.     See  second  point'"  which  k 
reported;  also  in  1  East.,  add.  xvii.;  and  the  Ring  v.  Gillson,  1  Taunt.  25;  I  !!f"  d^** 
PhU.  Ev.  465.  3d  ed.;  3  Stark.  Ev.   1382-  ^ 


III.  RELATIVE  TO  THE  CAPACITY  OF  THE  CONTRACTING 

PARTIES. 

All  persons  having  legal  capacity  to  contract  in  general,  may  draw^  and 
3re  Jiable  to  be  sued  on,  a  check  or  draft;  see  anf€,  v^.  4.  p.  314. 

IV.  RELATIVE  TO  THE  CONSIDERATION.  r  396  ] 

( Fide  anfe,  toh  4.  p.  3^.)  The  holder 

BoEHH  V.  Sterling.  M.  T:  1797.  K.  B.  7  T.  R.  423;  S.  C  2  Esp.       of  a  bank 
One  M.  lent  the  defendant  acceptance  for  24442.  at  three  months,  and  the  ®'''  check 
defendant  gave  M.  a  check  upon  his  banker  for  the  amount,  dated  17th  F®"  J^'^thereoa 
bniary,  1796;  the  year  perhaps  intended  for  1797.     On  the  20th  of  January,  ^hoggii  he 
M.  gave  this  check  to  the  plaintiff  in  payment  of  an  old  debt.     M.  died  before  did  not 
hia  acceptance  became  due,  and  the  defendant  was  obliged  to  take  it  up.     Intake  it  till 
an  action  upon  the  check,  the  defendant  urged  that  as  M.  could  not  have  sned  ^^K  ^^^ 
him  upon  the  check,  the  plaintiff  could  not,  because  he  took  it  so  many  ™<>^*^s  ^**®' "^j^ 
after  it  was  dated.     Lord  Kenyon,  C.  J.  left  it  to  the  jury,  whether  the  plain- p^^*  ^f 
tiff  took  it  bona  fidcy  and  without  knowing  the  circumstances  under  whicn  M.  whom  he 
held  it.     They  found  for  the  plaintiff:  and  after  argument  on  a  rule  for  a  new  took  it 
trial,  the  court  admitted  that  it  was  to  be  considered  as  a  settled  principle,  cooM  not 
that  the  person  who  takes  a  bill  after  it  is  due,  is  subject  to  the  same  equity  as  ^^^^^^ 
the  party  from  whom  he  takes  it,  though  the  bill  does  not  appear  upon  the  face  J^  proWded 
of  it  to  have  been  dishonoured,  and  they  thought  there  was  no  distinction  ini,e  i^ok  it 
this  respect  between  checks  upon  bankers  and  bills  of  exchange;  but  as  the  bona  fide 
defendant  had  not  issued  this  check  until  nine  months  after  it  was  dated,  they  and  forava 
thought  it  was  not  competent  to  him  to  object  to  the  time  when  the  plaintiff  l?^^^^.^^^'^ 
look  it;  see  Down  v.  Hailing,  4  B.  &  C.  330.  •ideration. 


V.  RELATIVE  TO  THE  TRANSFER. 

Checks  are  transferable  by  delivery,  so  as  to  vest  the  legal  right  to  receive 
the  money  in  the  holder;  and  if  taken  in  the  course  of  business  from  a  strang- 
er the  amount  may  be  recovered  in  an  action  against  the  drawer,  unless  fraud 
can  be  proved;  1  D.  4*  R.  N.  P.  50;  4  B.  &  C.  330. 

VI.  RELATIVE  TO  THE  PAYMENT. 

(A)  With  reference  to  the  time  when  it  becomes  due. 
^  A  check  or  draft  is  due  immediately  on  payment  being  demanded. 

(B)  With  reference  to  the  presentment.  i^    ,,.     - 

i-  Pocklington  V.  Silvester.  T.  T.   1816.  Cited  Chit,  on  Bills,  274.  ethg^^^'J;™ 
ed.  S.  P.  Applbton  v.  Sweetapple.  M.  T.  1784.  C.  P.  2  Taunt.  394.     .ettt  a 
This  was  an  action  brought  by  the  plaintifT.to  recover  the  amount  of  a  check  olwek  f^r 
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payment  at  given  by  the  defendants  to  the  plaintiffs.  The  defendants  drew  the  check  OA 
aojtim«dagieir  bankers,  Mestsrs.  Mainwaring  and  Co  and  delivered  it  to  the  plantiflk  at 
?"?—  •  11  o'clock  in  the  moning,  on  the  16th  of  November,  1817,  but  it  was  not  pre- 
Se  d«y  af  'Bented  till  near  fiyc  o'clock  on  the  17th.  The  banker  stopped  payment  at  four 
terit  is  ro  o'clock  on  the  17th  of  November,  and  the  defendants  had  notice  thereof  that 
(Beived.  evening.  At  the  trial  before  Gibbs,  C.  J.  he  directed  a  verdict  for  the  plain- 
tiH[s,  on  the  ground  that  they  had  the  whole  of  the  banking  hours  of  the  next 
r  .*597  "1  day  to  present  the  check  for  payment.  The  jury,  however,  contrary  to  the 
And  where  direction  of  ihe  judge,  f<>und  for  defendants.  In  the  ensuing  terra  the  piain- 
?*' V* ''  :.  j^g  obtained  a  nilt;  lor  a  new  trial;  and  upon  the  second  trial,  before  Bur-? 
eeived  a  I'^ug^s,  J.  he  directed  a  verdict  for  the  plaintiff,  saying,  that  whatever  doubts 
check  on  a  ^"^  been  formerly  entertained,  it  was  now  established  as  a  rule  of  law,  th«t 
l4mdon  the  party  receiving  a  check  on  a  banker  has  the  whole  of  tlie  banking  hours  of 
bank(»r  io    the  next  day  to  present  it  for  payment.      The  jury  found  accordingly. 

il<g,  a   d        2,   ROBSON.  AN n  ANOTHER  V.    BeNNETT    AND    ANOTHER.    £.  T.     1810.    C.    P.  $ 

*«^«>  it  Taunt.   388. 

w^  'uT  •Asmmpnl  for  goods  sold  and  delivered.  The  plaintiffs  had  a  verdict,  sub- 
banker  J^^  ^^  ^^^  opinion  of  the  Court  on  the  following  case.  The  defendants  being 
and  thelat  indebted  to  the  plaintiffs  for  coals,  gave  to  one  of  them,  on  the  1  Jth  Septem- 
ter  preeeot  her,  a  check  drawn  upon  their  the  defendants')  bankers.  The  plaintiff  did 
ted  it  be  not  present  it  for  payment  himself,  but  transferred  it  to  the  bankers  in  the  af- 
tween  five  lemoon  of  that  day,  who  presented  it  at  the  defendants'  bankers  on  the  same 
and  cot' it  ^^^'  ^^^^^o  the  hours  of  five  and  six  in  the  evening.  The  check,  being  pre- 
naiked  as  s^nted  after  four  o'clock,  was  not  paid,  but  was  marked,  as  is  .usual  in  those 
a  gQcd  cases,  for  the  purpose  of  its  being  paid  next  day  al  the  clearing-house.  A 
check,  and  clerk  to  the  plaintiffs'  bankers,  attended  there  on  the  12th  (or  that  purpose,  but 
uie  neit  qq  person  on  the  part  of  defendants'  bankers  was  present  during  all  that  day. 
iiooQ\>re  '^^  check  was  returned  to  the  plaintiffs  by  their  bankers  dishonoured  on  that 
pentad  it  ^^y>  *^^  ^^^Y  ^ave  notice  of  such  dishonour  on  the  morning  of  the  13th  to  the 
)br  pay  defendants.  The  defendants'  bankers  stopped  payment  on  the  morning  of  the 
nelU  at  the  12th  at  nine  o'clock,  it  was  contended  for  the  defendants  that  it  was  incum- 
^Mnng-  bent  on  the  plaintiffs  to  have  presented  the  check  on  their  own  account,  and 
Court  hfi^  having  chosen  to  negotiate  it  through  the  hands  of  a  banker,  they  were  bound 
that  thee  ^Y  ^^^^  ^^'^  laches.  The  argument  opposed  to  this  was,  that  the  mode  adopt- 
hadbeenno®^  hy  the  plaintiffs  to  obtain  payment  corresponded  with  the  defendants'  mode 
poneceai*  of  discharging  their  debt;  which  course  being  selected  by  the  defendants,  was 
ry  delay,  equally  open  to  be  pursued  by  the  plaintiff  MamfUld^  C.  J,  The  defend- 
It  being  (he  ^^  en^^^vour  to  prove  that  because  they  have  given  a  security,  which  ultimo 
xastom  '  otely  has  proved  invalid,  they  are  discharged  froip  their  debt,  though  it  is  at  the 
among  ban  same  time  shown  that  the  goods  purchased  ha^e  never  been  paid  for.  No 
ken  not  to  laches  can  be  imputed  to  the  plaintiffs,  for  the  check  was  presented  on  the  day 

(^^  ^f^    on  which  it  was  drawn,  but  was  rendered  null  by  subsequent  occurrences  not 
y  basket!  ^''^^^'^  ^^^  plaintiffs'  controul. — Judgment  for  plaintifl'. 

*V^rf??.'      3.    ROBSON  AXD  ANOTHER  V.     BeNNETT    AND    ANOTHER.    E.  T.     1810.    C.    P.    ^ 

Kt'iic       '  'Taunt.  388. 

them^'for  ^^'  ^*"'-  -^  ^"^®  *^  observed  among  hankers  not  to  pay  checks  presented 
payman^  by  other  bankers  after  four  o'clock,  but  to  mark  them  if  valid,  and  they  are 
jiext  day  at  thereon  payable  the  next  day  at  a  place  called  the  clearing-house,  where 
the  clearing  bankers' clerks  meet  for  that  purpose. 

honse.  4.  RicKFORD  v.  Ridge.  M.  T,  1810,  N.  P.  2  Campbell,  537. 

h^  hiA*  '^^^  ^*s  *o  action  by  plaintifls,  country  bankers,  to  recover  back  the  sum 
oil,  thftt  a  ^^^^^'  P*^'^  to  defendant  under  the  following  circumstances.  Plaintiffs  cash- 
London  f^4  *  check  payable  in  London  for  defendant,  on  the  13th  June.  The  plain- 
hankerw bo  tiffs  did  not  spnd  off  the  check  by  the  post  on  the  13th,  but  by  a  coach  which 
r^i^ea  a  started  at  eight  in  the  morning  of  the  14th  The  parcel  was  directed  to 
Ae^Dost  '  ^^^^^^  *^^  ^^-  Bankers,  London,  who  presented  the  check  for  payment  on 
not  b^ad"  ^^*  *^*^'  ^'  ^^  proved  that  bankers  sent  out  checks  and  bills  for  payment 
only  onoe  a  day,  and  that  thjat  takes  place  previous  to  the  delivery  of  lette|;j 


CHi:CK,— Relative  to  the  Transfer.  21f7 

i>y  the  post,  therefore  it  was  not  presented  before  the  15th.     It  was  urged  to  present  it 

that  if  the  check  had  been  sent  to  town  on  tlie  1 3th,  and  presented  on  the^^'  P^y 

14th,  it  would  have  been  paid.     Lord  Elleitborough,  C.  J.  said,  the  holder  ofJJ^'^jE^jj"^*^ 

a  check  must  use  due  diligence  in  prcsentin^it,  and  give  notice  of  dishonour  jng^^y^J^ 

to  those  against  whom  he  seeks  his  remedy.     The  question  of  time  must  be  de-   r  393  n 

cided  by  the  law  merchant,  which  requires  that  all  checks  should  he  presented  And  by  tlie 

in  a  reasonable  time ;  as  where  checks  are  received  one  day  they  should  be  eustom  of 

presented  the  next, — Verdict  for  plaintiifs.  '™d©  in 

5.  Fbrnandby  v.  Gltnv.  Sittings  after  M.  T.  1806.  N.  P.  1  Camp.  426.  n.^"^"'  * 

PlaintiiT  paid  into  the  house  of  A,,  a  banker,  a  check  upon  defendant's  be^retained 

iioiise.     A.'s  clerk  took  it  to  the  clearinfi^-house  to  be  paid,  and  put  it  into  the4>y  a  bank 

defendant's  drawer.     A.'s  clerk  received  it  back  before  five,  with  a  memoran-  eron  whom 

dam  written  on  it, ''  cancelled  by  mistake."     It  appeared  the  custom  was  for  U  was 

the  clerks  to  take  the  checks  from  the  drawers,  and  send  to  the  respective  drawn,  till 

bankers;  and  those  they  do  not  intend  to  pay  are  returned  before  five  o'clock,  afte^oon 

Lord  EUenborough  said :  notwithstanding  the  cancelling,  the  defendant  had  ^f  ib^  day 

iintil  five  o'clock  to  return  the  check,  and  having  done  so,  it  amounted  to  a  re- on  wfaieh  it 

fusal  to  pay.  was  pre^n 

(C)  With  refebexce  to  its  being  considered  as  cash.  **^  ^**'  P*y 

See  atiie,  vol.  iv.  p.  448.  J?®"*'  f  ** 

«TA\  ^17  ^ben  retam 

{D)  With  reference  to  its  production  being  evidence  of  payment.      ^^  thoncb 

1*  Egg  v.  Barnett.  gent.  T.  T.  1800.  N.  P.  3  Esp.  196.  u  has  bwn 

lu  answer  to  an  action  for  work  and  labour,  and  ffoods  sold  and  delivered,  previoosly 
the  defendant  produced  two  drafls  drawn  on  his  bankers  in  favour  of  plaintiff,  cancelled 
.and  which  had  been  duly  paid;  on  one  of  them  the  name  of  Egg  (the  plaintiff)  by  naiitake. 
was  indorsed,  and  on  the  other  the  name  of  Wilks,  whom  the  defendant  proved  ment^o/mo 
to  be  a  person  employed  by  the  plaintiff  to  receive  the  money;     On  an  objec-  ney  may  be 
lion -being  taken  to  this  evidence,  Kenyoriy  C,  J.  said:  it  was  good  proof  of  proved  by 
payment,  and  it  remained  for  the  plaintiff  to  show  that  there  were  other  trans-  *be  lender 
actions  to  which  these  drafts  were  applicable;  in  this  case  the  name^  is  not  Prj*""*^* 
merely  in  the  body  of  the  drafl,  which  is,  of  course,  arbitrary,  and  not  to  be  ^j,^,^  bv 
read  in  evidence;  but  here  the  names  of  the  plaintiff  and  his  agent  are  written  bim  on  bie 
on  the  back    acknowledging  the  receipt  of  the  money;  this  is  certainly  evi- hanker  in 
dence  for  the  jury.  favonr  of 

2.  AuBERT  V.  Walsh  and  another.  E.  T.  1812.  C.  P.  4 Taunt.  293.      **>«  ^^^ 
This  was  an  action   for  money  had  and  received;  defence  a  set-off.     TheJI^,  ^ 
delivery  to  the  plaintiff  of  several  checks  drawn  by  the  defendants  on  their  |be  utter, 
bankers,  and  paid  by  them  to  the  plaintiff,  was  proved.     It  was  contended,  Bot  the 
however,  for  the  plaintiff,  that  the  mere  payment  of  the  checks  was  not  suffi-mere  defiv 
cient  evidence  of  a  debt  to  support  a  set-off,  but  that  it  lay  on  the  defendant  to  oryand  pay 
show  on  what  account  they  were  paid.     The  plaintiff  had  a  verdict,  and  rule  ?J*R|   ,^ 
n'm  to  set  it  aside  was  subsequently  discharged;    the  court  being  of  opinion  ^beck  does 
that  the  circumstances  under  which  the  check  was  given  ought  to  have  been  not  create  a 
j»roved.  debt  waS^ 

. . cient  to  anp 

VII.   REMEDY  ON  BY  ACTION.  ^un\^ 

An  action  of  special  assumpsit  is  the  appropriate  form  of  action  on  a  check;  ^j^J  circum 
debt  might  be  sustained  against  the  maker.  stances  nn 

*  In  Bpehm  v.  Sterling,  7  T.  R.  425.  abridged  ante,  895.     It  was  admitted,  that  tbeder  which 
rule  allowiog  the  party  receiving  a  check  not  to  present  it  until  next  day,  will  not  enable  a  the  obeck 
soceession  of  personsj  to  keep  it  long  in  circulation,  so  as  to    retain  the  liability  of  all  the  was  given 
parties,  in  case  the  same  sbauld  be  ultimately  dishonoured.     And  in  the  ordinary  coarse  of  were 
business  a  chfsok  cannot  be  circulated  or  negociated  so  as  to  afiect  the  drawer,  who  has  funds  shown. t 
in  the  hands  of  the  bankei-o,  after  banker's  hours  of  the  day  after  he  first  issnes  it;  Chit. 
Bills,  823.  6th.  ed. 

f  And  the  circumstances  of  a  check  being  made  payable  to  A.,  and  of  A.'s  having  re- 
ceived payment  of  it,  is  not  evidence  that  the  maker  gave  it  to  him;  Lloyd  v.  Sandeland, 
Gow.  N.  P.  c.  15;  see  2  Caropb.  489;  4  Esp.  9. 


2:8  CHECK.— BanierV  Bighia  and  lAaKUties. 

I  S99  1  VIII     RELATIVE  TO  THE  BANKER'S  RIGHTS  AND  UABn> 

Theaasign  ITIES. 

eMofa  1,  Vbrnon,  Assignee  of  Tyler  v.  Hanson.  E.  T.  1788.  K.  B.  2  T.  R, 
bankrupt  28  7 

""fVom^a^  The  plaintifTs,  who  were  the  assignees  of  B.,  a  bankrupt,  after  having  re- 
banker  mo  covered  from  his  bankers  the  money  which  they  had  paid  to  one  A.,  with  AiU 
ney  paid  by  knowledge  of  B's  act  of  bankruptcy,  brought  an  action  for  money  had  and  re- 
them  in  o  ceived  against  A.  to  recover  back  the  amount  of  the  draft.  On  motion  to  set 
*if*^h°*^t  ^  aside  the  nonsuit,  on  the  ground,  that  inasmuch  as  the  defendant  had  received 
rapt*s^  draft  ^^®  money  of  the  bankrupt  with  knowledge  of  the  bankruptcy,  he  was  not  en- 
after  an  act^^t^®<l^o  retain  it.  Per  Cur,  The  action  cannot  be  maintained;  for  although 
of  bankrapt  the  plaintiffs  had  at  first  an  election  whether  they  would  bring  the  action  a- 
cy>  gainst  the  banker  or  A.,  yet  having,  in  the  former  action   against  the  banker, 

insisted  that  the  money  had  not  been  paid  on  their  account,  they  cannot,  in 
And  if  a  ^^^  present  action,  be  permitted  to  contradict  it,  and  insist  that  the  payment 
banker  pay  was  made  for  them  and  on  their  account. 

a  cancelled  2,  ScHOLEY  v.  Ramsbottom  and  others.  T.  T.  1810.  N.  P.  2  Campb.  486. 
check  an  Xhis  was  an  action  by  plaintiff  against  the  defendants,  as  his  bankers;  and 
der  circam  ^^^  ^^j^  question  was,  whether  the  defendants  were  entitled  to  take  credit  for 
which  ^^®  ^^™  of  366/.  paid  under  the  following  circumstances:  plaintift* drew  a  check 

oaght  to  for  3661.,  but  in  consequence  of  there  being  a  mistake  in  the  amount,  plaintiff 
have  ezci  tore  it  to  pieces,  and  drew  another  for  360/.  which  was  paid;  in  a  short  time 
ted  hifl  BOS  afler  the  first  check  for  366/.  was  presented  by  a  stranger  for  payment,  which 
[  400  ]    defendant's  clerk  also  paid.     Lord  Ellenborough,  C.  J.  held,  under  the  cir- 

picion,  he  cumstances,  that  defendants  were  not  justified  in  paying  the  check. — Verdict 

does  It  in     -       1   .    .-/r'  "*  r  y    -o 

bUown       forplamtiif. 

wronf  ."^      ^'  Martin  and  others  v.  Morgan  and  others.  T.  T.  1819.  C.  P.  3  Moore. 

635;  S.  C.  1  B  &  B.  289. 
Eat  the  pay  ^sumpail  for  money  had  and  received.  It  appeared  that  the  plaintifis  were 
•e  of  a  ban  bankers  to  Messrs.  B.  &  V.,  who  were  merchants,  and  employed  the  defend- 
ker'e  check  ^jj^g  ^g  brokers.  Messrs.  B.  &  V.  being  in  embarrassed  circumstances,  re- . 
Snow'n  '*t  9**®®*®^  ^^®  defendants  to  give  them  pecuniary  aid,  whereon  they  accepted  two 
to  be  po«f.  ^i^^S)  drawn  by  Messrs.  B.  Sl  V.  and  were  to  retain  certain  deeds  in  their  pos^ 
daud,  and  session  as  security  for  their  responsibility  on  such  their  acceptances.  Before 
that  the  the  bills  fell  due,  Messrs.  B.  &.  V.  acquainted  the  defendants  with  their  ina- 
drawee  ia  bility  to  meet  their  payments,  and  the  defendants,  at  Messrs.  B,  &  V.'s  de- 
'"^  h  "*'  sire,  accepted  new  bills  to  the  same  amount,  Messrs.  B.  Sc  V.  agreeing  to  ob- 
fior  will  ^^^  ^^^  ^^^  thein,  and  pay  it  to  the  defendants,  in  order  to  discharge  their 
b.ive,  fandtf  ^I'st  acceptances.  In  order  to  secure  the  defendants  still  further,  Messrs.'  B. 
io  such  ban  &  V.  gave  them  two  post-dated  checks,  drawn  on  the  plaintifis,  for  the  amount 
ker 'a  hands  of  the  bills.  Messrs.  B.  &  V.  procured  the  bills  to  be  discounted,  and  paid 
^^'  ^t"  ^^  ***®  money  into  the  plaintiff's  house;*  to  be  carried  to  their  account.  The  de- 
^nker  pa?  ^®°^*"*8  having  learned  that  the  bills  were  discounted,  applied  to  Messrs.  B. 
ing  snch  &«  V.  for  the  proceeds,  which  being  refused,  they  requested  payment  of  the  first 
eheck  in  ic  check,  and  were  informed  that  they  were  unable  to  pay  them,  as  the  money 
norance  of  had  been  appropriated  in  another  channel,  but  suggested  that  Messrs.  M. 
these  cir  would  assist  them,  which  they,  on  inspecting  the  books,  declined,  intimating 
can'rwover  ^^*'  Messrs.  B.  8c  V.  were  insolvent.  The  defendants  thereon  threatened  to 
it  from  the  Present  the  first  check,  which  was  the  ground  of  this  action,  unless  they  paid 
payee  as  it  by  four  o'clock  on  the  day  of  its  date;  they,  however,  presented  it  by  half 
money  had  past  three  on  that  day,  and  received  the  amount  from  the  plaintifTs,  who,  though 
"n<^  receiv  they  had  no  funds  of  Messrs.  B  &  V.'s  in  their  hands,  paid  it  for  the  honor  of 
"^  Messrs,  B.  4r  V.,  and  in  the  expectation  of  receiving  money  firom  them  that 

evening;  but,  before  four  o'clock,  the  plaintiffs  had  notice  from  Messrs.  B.  & 

*  So  if  a  check  has  been  lost,  and  the' banker  pass  it  before  it  bears  date;  Da  Siiva  v. 
'  Fuller^  Chit.  Bills.  148.  n. 

t  In  general  the  death  of  the  drawer  is  a  countermand  of  the  banker's  authority  to  pay; 
jret  if  the  holder,  before  the  banker  is  apprised  of  the  death,  receive  the  amount,  he  will 
not  be  liable  to  refond.     Vef».  Jan.  118. 
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V.  not  to  pay  more  money  on  their  account.  The  plaintifis  were  ignorant  of 
Messrs.  B.  &  V.'s  eirciimstances,  and  of  their  transactions  with  the  defendants, 
as  well  as  of  the  facts  relative  to  the  dates  of  the  checks.  A  verdict  was  found 
for  the  defendants,  open  to  a  motion  on  the  plaintiffs'  part  to  set  it  aside  A 
rule  nisi  for  that  purpose  being  obtained,  on  the  ground  that  the  defendants 
were  acquainted  with  the  insolvency  of  Messrs.  B.  Sf  V.  and  that  the  p]ainCi:rs 
had  no  funds  of  theirs  in  their  hands,  and  that  the  money  had  been  obtained  il- 
legally on  a  post-dated  check,  and  that  the  plaintiffs  were  ignorant  of  their  cir- 
cumstances when  they  paid  the  said  check. 

Per  Cur,  In  this  case  we  must  consider  the  situation  of  the  defendants  [401  | 
with  the  plaintifis  as  bankers.  If  they  had  paid  the  check  with  a  knowledge 
that  it  was  post-dated,  they  would  have  subjected  themselves  to  a  penalty  by 
slat.  55  Geo.  3.  c.  184.  s.  13.  which  imposes  such  penalty  on  the  drawer,  pay- 
ee, and  person  paying,  knowing  the  same  to  be  post-dated ;  but  it  appears  that 
the  defendants  were  aware  of  these  circumstances,  whereas  the  plamtifis  were 
not.  It  has  been  urged  against  the  plaintiffs,  that  they  are  estopped  by  their 
voluntary  payment,  though  they  had  no  funds  of  Messrs.  B.  &  v.;  1o  which  it 
is  answered,  that  they  expected  to  receive  funds  from  them  during  that  day. 
Now,  the  defendants,  when  they  presented  the  check,  knew  not  only  that  it 
was  concocted  in  illegality,  but  also  that  Messrs.  B.  8c  V.  had  not,  nor  were 
likely  to  have,  any  funds  in  the  plaintifis' hands;  and,  in  fact,  that  Messrs.  B. 
&c  V.  were  insolvent;  and  yet,  with  a  knowledge  of  these  facts,  obtained  pay- 
ment before  notice  could  be  given  to  the  plaintiffs  to  discontinue  payments  on 
Messrs.  B.  &  V.'s  account. — Rule  absolute.  -  See  2  £ast,  471.  n;  ibid.  469. 

IX.  RELATIVE  TO  GIVING  A  CHECK  WHERE  THE  PARTY 

HAS  NO  EFFECTS. 
1      Rex  v.  Lara.  Dec.  Sess.  1791.  Old  Bailey.    2  Leach,  C.  L.  647;  S.  C. 

T.  R.  565. 
An  indictment  stated,  that  the  defendant  deceitfully  intending,  by  crafty 
means  and  devices,  to  obtain  possession  of  certain  lottery  tickets,  the  proper- A  person  by 
ty  of  A.,  pretended  that  he  wanted  to  purchase  them  for  a  valuable  considera-  §*'J?*  * 
lion,  and  delivered  to  A.  a  fictitious  order,  for  payment  of  money,  s^^^scribed  jj^^j^^^^j^l^ 
by  bim,  the  defendant,  &c.,  purporting  to  be  a  draft  upon  his  banker's  for  the  v^hom  bo 
amount,  which  he  knew  he  had  no  authority  to  draw,  and  that  it  would  not  be  keeps  no  ac 
paid,  but  which  he  falsely  represented  to  be  in  good  order,   and  that  he  had  count  was 
the  money  in  the  banker's  hands,  and  that  it  would  be  paid;  by  virtue  of  which  holden  not 
he  obtained  possession  of  the  tickets,   and  defrauded  the   prosecutor  of  the  JJajfifSJcia 
value.     The  defendant  having  be^en  convicted,   a  motion  was  made  in  arrest  {^n^  oflence. 
of  judgment,  which  the  Court  accordingly  suspended,  observing,  that  in  order 
to  make  this  case  something  more  than  a  bare  naked  lie,  it  had  been  said,  that 
the  defendant  used  a  false  token,  for  that  he  gave  a  check  on  his  banker,  but 
that  was  only  adding  another  lie;  and  ihat  if  the  Court  should  determine  that 
this  case  was  indictable,  they  would  not   know   how  to  draw  the  line;  for  it 
might  equally  be  said,  that  every  person  who  drew  on  his  banker  without  hav- 
ing eftects  there  used  a  false  token,  and  might  be  indicted  for  it.     It  has  been 
admitted  in  argument,  that  a  mere  false  assertion,  unaccompanied  by  a  rccom-  Bat  it  has 
mendation,  is  not  indictable;  and  we  think  there  is  nothing  in  this  case  beyond  been  since 
the  defendant's  own  false  assertion. — Judgment  arrested.  settled,  that 

2.  Hex  V.  Jackson.  Spring  Ass.  1813.  2  Leach.  C.  L.  656.  note;  S.  C.  Sjahjep^    f" 

'Campb.  370.  tence  with 

On  an  indictment  on  30  Geo.  2.  c,  2 1.  it  appeared  that  the  prisoner  had  ob-  in  80  G.  2. 
tained  property  by  giving  a  draft  on  a  banker,  and  by  pretending  he  had  cash    |  402  1 
there  to  pay  it.     The  judge  who  tried  the  prisoner,  said,  this  point  had  been  c  24.  if  gi 
recently  before  all  the  judges,  who  were  ot  ppinion,   that  it  was  an  indictable  v®"  ^7  » 
offence  fraudulently  to  obtain  goods  by  f^iving  in  payment  a  check  upon  a  bank-  J®"^°  ^  ^ 
er  with  whom  the  party  kcey.s  no  cash  mid  which  he  knows  will  not  be  paid,      ^^jjj  ^^^^  ^ 

ChCCfts^StlCWfl.     See  tit.  Hiukneii  Couch,  paid, 

dlCrS"*.     Seotit.    Tithes. 


200  CHIEF  JUSTICE,  AND  CHIEF  BARON. 

^fitmUul  BfStOtoetfeS.     See  tits.  CopyrigfU;  PaieiU, 
CHERRIES.    See  tit.     Tiihes. 
CHESTER.     See  tit.  Palaiwey  Caunius  of 
If  tl»  chief     CMef  3UBttU*  attJ  ChCrt  Satont     See  tit.  JVarrani. 

jlThirown  ^^"^  ^-  ™^  Mator  op  Londox.  1701.  Error.  1  Salk.  397. 

ooart  the  ^^  ^^  resolved  in  this  case  that  the  Chief  Justice  of  the  C(Hiimon  Pleais 
piaeiia  may  bring  an  action  in  that  court,  but  then  there  must  be  a  special  entry,  viz. 
imut  Km  heptacka  coram  Johanne  ^encore  mtitfe,  &c.  ommittiDg  the  Chief  Jurtice,  other- 

fore  the  oth  ^i^se  it  would  be  enrooeous. 

er  three  jad  

g88.t  CHIEF'REJiTS,     See  tit.  Rerd. 

This  term  is  d^screptive  of  the  rents  of  the  freeholders  of  manners,  called, 
rediiuB  campUales;  they  are  also  denominated  quU  rents j  qweii  rediiusj  because 
thereby  ihe  tenant  goes  quit  and  free  of  all  other  services. 

ft^ttt  Ws^tv  uva  CrCer. 

^^"^  ^^^^^  ^-  He  WENT.  T.  T.  1793.  Peake.  K.  B.  N.  P.  182. 

crier§  of  the  l^i^  was  an  action  for  money  had  and  received,  and  involved  the  plaintifT'i^ 
/  403  1  i^bt  to  the  office  of  Usher  and  Crier  of  the  K.  B.,  which  he  claimed,  as  th^ 
K.  B.  eze  grantee  ofthe  crown.  The  defendant  admitted  the  plaintiff's  right,  but  claim- 
cntes  lilfl  of  edthe  office  of  Under  Uusher  as  an  independent  and  distinct  office  trom  that 
fice  by  two  of  the  chief  usher  and  crier. 

o  ^andt  o     Several  patents  were  produced;  and  by  one  dated  !25  Gko.  3.  the  reversion 
'deputy  cri  ^^^^^  office  of  Usher  and  Crier  ofthe  K.  B  ,  after  the  death  of  J.  C.  was 
en,  who     granted  to  J.  D.,  and  the  next  reversion  to  M.  R.:  J.  C.  b^ing  possessed  of 
are  deemed  the  office,  and  M.  R.  being  entitled  to  the  reversion,  they  by  deed  appointed 
dirtinct  and  the  defendant  one  ofthe  deputy-ushers  ofthe  court,  to  hold  and  exercise  the 
ent  %        office  of  a  deputy-usher  ofthe  said  court,  in  all  things  which  to  that  office  only 
*  belong,  M>  Umgas he  should  Uvey  cmd  to  iake  all  wages,  feeSy  and  regards^  which 
belone  to  the  office  rf depnty'^usher.     It  contained  another  proviso,  that  J.  C. 
aiki  M.  R.  could  not  warrant  his  holding  the  office  longer  than  they  or  the 
sorvivor  of  them  should  live.     Subsequently  M.  R.  died,  and  the  plaintiff  pro- 
ved a  grant  ofthe  reversion  ofthe  office  to  him,  and  to  have,  occupy,  and  en- 
joy, and  exercise  the  said  office  unto  him,  the  said  plaintiff,  by  himself  or  his 
sufficient  deputy  or  deputies,  with  all  and  singular  fees,  wages,  Slc.  accustom- 
ed to  be  paid.     The  plaintiff  appointed  four  deputy's  fees.     For  the  defendant 
it  was  argued  that  the  office  of  Chief  Crier  and  Under  Crier  were  distinct  and 
different  offices.     Per  Lord  Kenyan  C,  J.     This  is  a  good  form  of  action  to 
fry  the  plaintiff's  title  to  the  office;  but  it  is  incumbeut  on  him  to  show  that  he  i^ 
entitled  to  the  fees  which  the  defendant  has  received.     But  whi|t  proof  has 
been  given  in  this  that  any  fees  belonging  to  the  Usher  of  the  K.  B.   have 
been  received  by  the  present  defendant }    In  many  cases  the  office  of  the  dep- 
uty depends  on  the  office  of  his  principal,  and  ceases  with  it,  but  not  always. 
It  has  been  in  this  case  assumed,  though  not  proved,  that  the  Under  Ushers 
are  more  deputies  ofthe  ChiefUsher.     If  the  word  deputy  is  used  in  the  pa- 
tent, instead  ofthe  Under  Usher,  it  will  not  affect  the  case,  if  it  appear  from 
ihe  nature  ofthe  office  that  he  is  an  independent  officer.     On  the  whole,  i  am 

*  The  chief  jastice  is  appointed  by  writ,  and  continues  in  office  daring  good  behavioor, 
notwithstanding  any  demise  ofthe  crown  (which  formerly  vacated  the  appointment),  and 
f>y  the  7  Geo.  4.  be  is  to  receive  a  fixed  salary  of  10,000/. ;  anciently  his  income  was  chiefly 
derived  from  fees  and  the  sale  of  several  offices;  see  12  &  13  W.  3.  c.  2;  1  Geo.  8.  c. 
^3. 

t  The  chief  baron  is  created  by  letters  patent,  and  was  formerly  a  peer  of  the  realm; 
be  is  removesbie  for  misbehaviour,  and  receives  by  the  7  Geo.  4  a  salary  of  80002.  per 
annsm. 

X  The  judges  have  the  privilege  of  suing  and  being  sued  in  their  own  court:  see  3  Leon. 
149.  56. 

§  Holds  his  place  for  uvo  lives  by  letters  patent  under  the  great  seal:  see  2t  Geo.  2.  c. 


CHIEF  USHER  AND  CEIEfi.  figl 

ofopinion  that  this  action  cannot  be  sustained,  since  the  defendant  tliust  be 
considered  an  officer  independent  of  the  plaintiff.— Plaintiff  nonsuited. 

CHILDREN.  See  tit.  DisirUnUiony  StatuU  of;  Parent  and  Child;  School 
mnd  Schoolmaster. 

CHILD^STEALING.     See  tit.  Kidnapping; 

CHIMNEY  MONEY. 

Chimney-money,  otherwise  called  hearth-money,  was  a  duty  to  the  CroWH 
imposed  by  14  Car.  2.  c.  2.  of^s.  for  every  hearth  in  a  house.  This  statute 
is  now  repealed. 

CHIMNEY-SWEEPER. 

By  38  {feo.  3.  c.  48.  s.  1,  churchwardens  and  overseers,  with  the  consent 
6i  two  justices,  are  empowered  to  bind  boys  of  eight  years  old  and  upwards 
and  who  themselves  or  their  parents  are  chargeable  to  the  parish,  or  who  shall    f  ^^  j 
beg,  or  with  the  consent  of  their  parents^  as  apprentices  to  chimney-sweepers 
until  they  are  sixteen  years  old. 

By  s.  4.  the  form  of  the  indenture  is  pointed  oilt  and  given  in  a  schedule  ati-  - 
nezed  to  the  statute.  In  that  the  master  covenants  to  find  the  boy  decent 
clothing,  to  permit  him  to  attend  public  worship,  and  to  observe  the  statute  in 
the  several  particulars  mentioned.  All  other  indentures  and  agreements  ar^ 
declared  void,  and  any  chimney-sweeper  keeping  an  apprentice  under  eight 
years  of  age  is  to  forfeit  not  more  than  10/.  nor  less  than  51,  for  each. 

By  8.  6.  oiie  justice  is  authorised  to  settle  all  complaints  of  ill  usage  by  ihd 
masters,  of  ill  behaviour  in  boys. 

By  s.  7.  no  chimney-sweeper  shall  keep  mote  than  six  appribntic^^  ai  oh66$ 
the  masler's  name  and  place  of  abode  are  to  be  inscribed  on  a  brass  plate  in 
the  front  of  a  leathern  cap,  to  be  provided  by  the  master  for  each  at>prentice4 
to  be  worn  by  the  boy  when  on  duty.  For  '  every  apprentice  above  six,  and 
for  neglecting  to  provide  their  caps,  the  master  is  to  forfeit  not  exceeding  lOh 
nor  less  than  51. 

By  s.  8.  if  the  master  shall  misuse  or  evil  treat  his  apprentice,  or  be  guilty 
of  the  breach  of  any  of  the  covenants  in  his  indenture,  he  shall  forfeit  notmord 
that!  10^  or  less  than  5L 

And  by  s.  9.  no  chimney-sweeper  shall  hire  out  or  lend  his  apprentices  to 
any  other  person,  nor  cause  them  to  call  in  the  streets  before  7  a.  m;  or  after 
12  at  noon  between  Michaelmas  and  Lady-day,  or  before  5  a.  m.  nor  after  13 
at  noon  between  Lady-day  and  Michaelmas,  on  penalty  of  not  less  than  51,  nor 
more  than  10/. 

CHIROGRAPH.     See  tit.  Fine. 

CHOSE  IN  ACTION.*  See  tits.  BUls  of  Exchange,  vol.  iv.  p.  2^4;  Bond 

vol.  iv.  p.  630;  Insoheni  Debtors;  Composition  with  Creditors;  Covenant;  Re- 
plevin; Set-off, 

1.  Tatlock  v.  Harris.  E.  T.  1789.  K.  B.  3  T.  R.  182.  Though  n 

The  Court,  in  giving  judgment  in  this  case,  said:  we  do  not  mean  to  infringe  ehoMe  in  ad 
a  law  which  is  very  properly  settled,  that  a  chose  in  action  cannot  be  transfer-  tion  cannot 

at  law? 

*  This  term  has,  in  a  note  to  a  prior  vol.  {ante,  vol.  iv.  p.   264.  n.)  been  defined  to 

mean  the  legal  ioterest  possessed  by  a  party  in  a  contract  or  right,  which,  in  case  of  oppo- 
sition*  cannot  be  rednced  into  beneficial  enjoyment  without  an  action  or  snit.  The  assign- 
ment or  transfer  of  these  inchoate  or  nntangible  interests  have  been,  from  the  remotest  peri* 
ods,  interdicted.  Indeed,  so  anxious  were  the  earliest  legislators  to  prevent  the  alienations 
of  ehoses  in  action,  that  it  was  enacted  by  the  82  Hen.  8.  c.  9.  that  no  person  shall  bay 
or  sell.  Of  obtain  any  right  or  title  to,  any  lands  or  hereditaments,  unless  the  person  con- 
tracting to  sell,  or  his  ancestor,  had  been  in  possession  of  the  same  for  the  space  of  one 
year  before  the  contract;  see460.  2.  b.  a.;  Plow.  88;  ST.  R.  88;  1  H.  Bl.  SO.  Thisdoc-> 
trine,  at  its  origin,  appears  only  to  have  applied  to  landed  estates;  but  it  is  evident,  that 
even  at  m  very  early  period,  the  same  rule  was  observed,  as  to  the  assignment  of  toerg 
personal  chattels  not  in  possession.    Lord  Coke  (Co.  Lit.  214.  n.)  says,  it  isene  of  tll# 
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m  CHOSE  IN  ACTION. 

r  405  ]     DfiLANT  V.  Stoddart.  M.  T.  1785.  K.  B.  1  T.  R.  ^6.     S.  P.  Johnson  v. 
It  may  in  e  CoLLiNGS.     M.  T.  1800.  K.  B.  1  East.  103. 

qnity,  and  p^  JhhhuT9iy  J,  Though  a  chose  in  action  cannot  in  law  be  assigned,  y^ 
*  Haw" will  *"  ®<!"i^y  ^^  ^^V'i  therefore,  the  courts  of  law  will  permit  the  assignee  to  sue  in 
Dermit  the  the  assignor's  name. 

anignee  to  3.  Howell  v.  Movers.  E.  T.  1792.  K.  B.  4  T.  R.  690.  S.  P.  Heath  v, 
roe  in  the  Hall.  E.  T.  1812.  C.  P.  4  Taunt.  326. 

a»ignor*8  To  an  action  on  a  contract  by  A.,  B.,  &.  C,  the  defendant  pleaded  the  bank- 
Sid%  a  ™P*cy  of  A.,  and  the  plaintiffs  replied,  that  A.  had  assigned  his  tn^eresf  tothem. 
be  assignee!  On  demurrer,  assigning  lor  cause  that  the  replication  ought  to  have  shown  the 
by  parol  as  assignment  to  have  been  by  deed;  it  was  answered  by  counsel,  and  assented  to 
well  as  by  by  the  Court,  that  the  assignment  need  not  be  by  deed, 
deed.  .  4,  Mousdale  v.  Birchall.     E.  T.  1771.  C.  P.  2  Blac  820. 

And  a$  This  was  a  writ  of  error  from  the  King's  Bench.     The  defendant  in  error 

sumpsit  brought  an  action  against  Mousdale,  stating  in  his  declaration,  that  one  P.  A. 
lies  for  not  ^^^  indebted  to  him  in  54/.  \s.  I0<i.  for  goods  and  merchandize;  but  the  exact 
paying  the  ^^noQunt  thereof  at  the  time  of  the  contract,  on  which  this  action  was  brought, 
tion  money  ^^  unknown  both  to  the  plaintiff  and  the  defendant;  and  that  Birchall  had  sold, 
of  an  nncer  and  Mousdale  had  bought  the  said  debt,  be  it  more  or  less,  for  its  whole  amount, 
tain  debt,*  except  10/.  which  Mousdale  was  to  have  for  taking  upon  him  (he  said  debt; 
•which  has  and  that  Birchall  was  to  receive  certain  cabinet-maker's  goods  therein  speci- 
been  amg'^fied,  to  the  amount  of  38/.  14s.  in  part  of  payment;  and  the  residue,  except  aa 
r  AfiR  1  aforesaid,  in  other  cabinet-makers'  goods  to  the  value  thereof;  and  for  non-de* 
*-  '  livery  of  these  goods  the  action  was  brought.     To  this  the  defendant  demurred; 

and  on  the  plaintiff  joining  in  demurrer,  judgment  was  given  for  the  plaintiff!^ 
and  the  defendant  now  brought  his  writ  of  error.  AAer  argument,  and  full  de- 
liberation, the  Court  were  clear,  that  the  consideration  was  a  good  one,  al- 
though the  debt  at  the  time  of  the  assignment  was  uncertain. 

<Ktli:fStmKS  BaS*     ^^  ^1^^'  ^^^  ^^  JVb/es;  Holiday. 
^Kj^tfStfan  SLUVXt*     See  tits.  Matement;  Bail;  Misnomer. 
etltfStfarnftS^t     See  au  Blasphemy.    ' 

1.  Taylor's  Case.  H.  T.  1675.  K.  B.  1  Vent.  293;  S.  C.  3  Keb.  607. 
7^  *"PVJ  This  was  an  information  against  Taylor  for  asserting  that  Jesus  Christ  waa 
oroos  man  ^  bastard,  a  whoremaster,  that  religion  was  a  cheat,  and  that  he  neither  feared 
ner  the  Grod,  the  devil  nor  man.  At  the  trial.  Hale,  C.  J.  said,  such  kind  of  wicked 
christian  re  blasphemous  words,  were  not  only  an  offence  to  God  and  religion,  but  a  cr  me 
li|ion  is  an  against  the  laws  and  government,  and  therefore  punishable  in  this  court;  that 
offence;  ^^  ^^y  f^iigion  is  a  cheat,  is  to  dissolve  all  those  obligations  whereby  civil  so- 
ciety is  preserved. 

maxims  of  the  common  law,  that  no  right  of  action  citn  be  transfeired,  "  beesiise,  voder 
colour  thereof,  pretended  titles  might  be  granted  to  great  men,  whereby  right  might  be 
trodden  down,  and  the  weak  oppressed,  which  the  common  law  forbiddetn."  Thepromi- 
ment  exception  of  bills  of  exchange  and  promissory  notes  to  themle,  interdicting  the  trans- 
fer  of  interests  in  eho»es  in  actions  {antet  vol.  it.  p.  264 — 5),  and  the  more  qnalified 
exception  as  to  bonds  {ante,  vol.  iv.  p.  680.  and  note)  have  been  already  noticed  and 
explained;  the  other  exceptions  arise  in  the  case  of  Bankrupts,  Insolvencvt  Replevin,  and 
Bail  Bon^.  For  the  law  respecting  the  assignment  of  these  interests  ana  instmments,  see 
those  titles. 

*  For  an  assignment  of  a  chose  in  action  has  always  been  deemed  a  sufficient  considera- 
tion for  a  promise;  see  1  Rol.  Abr.  29;  Sid.  212;  T.  Jones,  222;  1  Salk.  25. 

t  ConvertinjE  the  christian  religion  into  contempt  and  ridicule  is  an  indictable  ofiencsy 
see  1  Hawk.  P.  C.  b.  5;  1  East,  P,  C.  8;  8  Keb.  607;  Wooddee,  512.  Formerly  it  was 
only  cognizable  by  the  ecclesiastical  courts,  but  now  it  is  punishable  in  the  civil  courts  by 
fine  and  imprisonment;  and  by  the  9  &  10  W.  8.  c.  32.  it  is  enacted,  that  if  any  penon 
educated  in,  or  having  made  profession  of,  the  christian  religion,  shall  by  writing^,  prints- 
tin^,  preaching,  or  advised  speaking,  deny  the  christian  religion  to  be  true,  or  the  holy 
scriptures  to  be  of  divine  authority,  he  shal]  on  the  first  offence  be  rendered  incapable  of 
brinsing  an  action,  being  guardian,  executor,  legatee,  or  purchaser  of  lands,  and  sbaU  suf- 
fur  three  yean'  imprisonment  without  bail. 


CHRISTIANITY.  283 

2.  Rex  v.  Woolston.  E.  T.  1717.  K.  B.  Barn.  162;  S.  C.  2  Stra.  334,  S.P.  ^*»™t«nit.y 

Rex  v.  Bosworth.  T.  T.  1730.  K.B,  2  Stra.  1 1 13.  of SL^"* 

The  defendant  was  convicted  for  his  blasphemous  discourses^on  the  miracles  ^f  ^i^^  ]^^ 
<yf  our  Saviour.  On  a  motion  in  arrest  of  judgment,  that  this  was  not  an  offence 
within  the  cognizance  of  the  temporal  courts  at  common  law,  the  Court  decla- 
red they  would  not  suffer  it  to  be  debated;  observing,  that  the  christian  religion, 
«8  established  in  this  kingdom,  is  part  of  the  law;  and  that,  therefore,  whoever 
derided  christianitjr  derided  the  law,  and  consequently  must  be  an  offence 
against  the  law.  But  al 

3.  Rex  v  Woolston.     Fitzgibbon,  66.  though  deri 


In  the  preceding  case  it  was  also  moved,  in  arrest  of  judgment,  that  as  the  <^|°f(  ^.^^ 
intent  of  the  book  was  only  to  show  that  the  miracles  oi  Jesus  Christ  were  not  ^  .^^^'^ 
to  be  taken  in  their  literal  sense,  it  could  nof  be  considered  as  attacking  chris- J|^|,]"  ^^^ 


li 


lianity  in  general,  but  only  as  striking  against  one  received  proof  of  his  being  Court  will 

the  Messiah;  to  which  the  Court  replied,  that  an  attack  on  Christianity  in  the    [  407  ] 

way  in  which  it  was  attacked  in  the  publication  in  question  was  destroying  the  not  inter 

very  foundation  of  it,  and  therefore  an  offence  at  law.     But  that  the  rule  did  ^^^  ^^th 

not  extend  to  disputes  between  learned  men  upon  particular  controverted  points,  "^^^  -l"**^ 
f«.     j/.jxujj*'         J  encesofo 

The  defendant  was  nned  and  imprisoned.  piuion  on 

Chronotneter   See  tit,  in/dia.  disputed 

etirOttOlogS-     See  Ut,  Copyright.  ^^^'^ 

ftilllTthrS  Hilly  (thnVtlB-     See  tits.  Advowson,  Blasphemy,  Burial, 
Ecclesiastical  persons.  Induction,  Monuments,  Parish,  Pews,  Vestry. 
1.  AS  TO  CHURCHES. 

'A)  Relative  to  the  manner  op  founding,  p.  409, 

^B)   BUILDING   churches,  ScC.    IN    EnGLAND    AND   IrE- 

LAJfD,  p.  409. 
(C) THE    CONSECRATION. 

(a)  When  necessary,  p.  410.     (6)  Time  of,  p.  410.     {c)  Mode  of  conse- 
.^ration,  and  form  of,  p.  410. 

(D)  Relative  to  the  chancel,  p.  410. 

(E)   AISLE,  p.  41 1. 

^F^ FITTINGS   UP    AND    ORNAMENTS    IN    THE    CHURCH. 

(a)  In  general,  p.  .41 1.     (b)  In  particular. 

Isl.  Of  the  communion  table,   p.   412.     2d.  pulpit,  p.  413.     3d. 

—  reading  desk,  p.  413.     4th. surplice,   p.  413.     6th.  

fimt,  p.  413.     6th.  chest  for  alms,  p.  414.     7th.  >  bason  for  of* 

fertory,  p.  414.     8th.  -— — —  chalice  and  other  vessels  for  the  communion,  p. 

414,     9th.  bells,  p.  415.     10th.  bier,  p.  416.     11th.  

bible  and  prayer-book,  p.   416.     12th. books  of  homilies,  p.  416. 

13th.  register-book,  p.  416.     14th  table  of  degrees,  p.  416. 

15th.  ten commandmentii,  p.  416.     16th.  monuments, p.  416. 

17lh. images,   p.  416.     18th.  organ,  p.  416. 

J^c)  In  whom  the  property  in  the  ornaments  vests,  p.  417.  [  408   | 

(G)  Relative  to  the  freehold  of  the  church,  p.  418. 
(H) UNION  of  churches,  p.  418. 

^  Provided  the  opinions  are  r&tionally  and  dispassionately  expressed ;  see  4  Bla.  Com. 
«1.  And  in  the  ease  of  Rex  v.  Williams,  cited  Holt  on  Libel,  69,  note,  where  the  defend- 
sat  had  lieen  convicted  of  having  published  a  very  impions  libel  call&d  Paint's  A^t  of 
Reotofi,  Ashbnrt,  J.  in  prononnoing  judgment,  said,  that  although  the  Almighty  did  not 
xeq«iie  the  aid  of  human  tribunals  to  vindicate  his  precepts,  it  was,  nevertheless,  fit  to 
■bow  our  abhorrence  of  such  wicked  doctrines  as  were  not  only  an  offence  against  God, 
bat  against  all  law  and  government,  from  their  direct  tendoncv  to  dissolve  all  the  bonds 
and  obligations  of  civil  society;  and  that  it  was  upon  this  ground  that  the  christian  religion 
eonstitated  part  of  the  law  of  the  land.  That  if  me  name  of  our  Redeemer  was  suffered  to 
be  traduced,  and  his  holy  religion  treated  with  contempt,  the  solemnity  of  an  oath,  on  which 
the  dne  administration  ef  justice  depended,  would  be  destroved,  and  the  law  be  stripped 
of  one  of  its  principal  sanctions— the  dread  of  future  punishments;  see  ante,  vol.  iv.  p. 
6T8.  If  anti-ohristian  publications  be  seized  under  an  execution,  the  Court  will  not  direct 
lh«ir  Mloj  i  P.  <(  R.  474. 


3M  CHURCHES  AND  CHAPELS. 

(I)  Relative  to  the  celebration  of  mabriages,  p.  418. 

(J)  — —  RIKGIKO   THE   BELLS^p.  418. 

(K)  REPAIRS. 

(a)  Who  is  bound  to  repair,  p.  4  J  9.     (6)  Who  can  enforce  the  repairs  p^ 
421.     (c)  Of  repairing  united  churches,  p.  422.  ' 

(L)  Relative  to  the  chukch-rate. 

(fl)  By  whom  and  where  to  be  made,  p  422.  (6)  Ofthe^'persons  and  thinn 
chargeable.  ^ 

leL  In  respect  of  land,  p.  423.     2d.  As  to  double  rates,  p.  423.     3d  

lands  lying  in  another  parish,  p.  423.     4th.  tenant  and  landlord  p.  423. 

5th.  the  founder,  p.  4:^4.     6th.  ^rectory,  p.  424.     7th.  in' 

habitants  of  several  vills  in  one  parish,  p.  24.  8th.  r-  hall  of  a  com- 
pany, p.  424.     9th.  — r-  a  stall  in  a  market,  p.  424. 

(c)  Of  the  mode  of  assessing  the  rate,  p.  425.     (rf)  appeal  against 

the  rate,  p.  425.     (<•)  mode  of  enforcing  compliance  with  the  rate    p. 

425.     (/)  levy  for  the  non-payment  of  the  rate,  p.  428.  ' 

(M)  Relative  to  profaneness  in  the  church. 

(a)  By  making  an  arrest,  p.  429.    (b)  By  holding  fairs  and  markets,  p.  429 

(c) temporal  courts,  p.  429.     (d) |Jays,  p.  429.     (e)  By 

havii^  feasts  p.  429.     (/)  musters,  p.  429.  {g)  By  brawling,  p.  430. 

(/»)  JJy  disturbuig  the  congregation  during  divine  service,  p.  430. 

SN)  Relative  to  the  churchway,  p.  431 . 
O) NON-CONFORMITT  TO   THE  WORSHIP  OF  THE  CHURCH 

p.  431.  ' 

(P)  ■ BURGLARY   IN,  p    432. 

l-  J         ^       ^^' LARCENY    IN,  O.  432. 

n.  AS  TO  CHAPELS. 

(A)  Relative  to  private  chapels,  p.  433. 

(B) free  chapels,  p.  433. 

(C)  chapels  of  ease,  p.  433. 

\W    '^^^  REPAIR,  p.  434. 

[E) celebration  of  marriage,  p.  434. 

I.  AS  TO  CHURCHES.* 

.        (A)  Relative  to  the  manner  of  founding. 
The  ancient  manner  of  erecting  churches  was,  for  the  founders  to  make  an 
application  to  the  bishop  of  the  diocese,  and  to  obtain  his  licence.  The  bishoir 
or  his  commisioners,  having  set  up  a  cross,  the  founders  were  allowed  to  prol 

S  but^Jint  fiin.  ^°^  ''^A^''  ^^'^'^^V*?^  ^**^°  ^'«^^^  '^^  ^^<^^  consecrated 
ft,  but  not  till  It  was  endowed,  and  before  which  the  sacraments  were  not  to  be 

SfTf  f'lf  '  "^^  I^.^g««;.Part  1.  c.  12.  I'ut  by  the  common  law,  although 
ike  law  takes  no  notice  of  it  as  a  sacred  building  till  consecrated  by  the  biiA- 

S!^!l';iv  ?^  Vu  '^*'*?  '3:*'^  ''**"'^^  ^'  °^  ^*>"'^^'  «^«-  «  t^  be  tried  and  certi- 
f^A  u^J  *  K  P-  ^""^^  ""  r*"®  ''^^^^^  ♦^^^"g**  «  cb"'<^h  has  been  consecra- 
ted,  It  must  be  re-consecrated,  as  in  case  any  murder,  adultery,  or  fornication 
b$  pon^ltted  m  .t,  whereby  it  is  defiled;  or  if  the  church  be  ZestroyT^^^^ 

ThJt  ^^ohlL^^''^^^!'' A  }'''^^'''^^  consecrated  to  iho  honoor  of  God  and  reli^on. 
^Tt^^f^Ztl^  '"'"'°'*^  dedicated  to  some  Baint,  whose  name  they  bore;  or  a  cK 
£riCmBfiS^«fhp.?n^?i^^^^  of  persons  united  by  the  profession  of  the  skme  ctadSSn 
.A^i^V  ^«***'fi*''^  ^^^'S^o"^  worship.  A  church,  to  be  adjudged  such  in  law,  musi  have 

fhfa  d«c^iSoV  h«    "^^  ^°r^  ''"P"]^"**  *^°"«*«d  '^  i^     !f  th^king  foJ^  a  See  of 

J^etfasS      S  »>«^  '*  i.otJw^?n 

STurcb  sefS  9  Th^.^A''^^'^^^!  a  major,  as  a  cathedral,  or  minor,  as  a  parish 
ArH    iii2!  -  ^  P®  cathedral  is  the  see   of  the  bishop;  Leeea  etfiseovi'  see  2 

t^y^^i^  thfr'  ^^^^^^y^.^'-^Ao  another  without  the  bishSp;  sef  2  And  iTs.'  XuaX 
S^^r^^^'were  thf  districts  founded  churches  for^Uiemselve.  and  thek   til! 

ThMe  dir^cU^thL  chnr/^^^^       of  parish  churches;  Lei.  de  Dei.  269.  s.  9.  s.  4.     Within 

taKtrs  b^^^^^^^^  andtntil''''  "^"l"'"'?'  T"'"^'  '^^''^  »°  P'0<^^  ^^  ^i"*  ^^^  oh- 
winea  nmes   buna    a^^^^^  thereby  become  parish  churches;  Let  de  Dei,  262. 

ri-h  chu'rch;  Let  tAV^l  tT''4  ^'^^^^^  ^""'^^ -<^  ^'^hes,  is  now  esteemed  a  p.. 
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The  usual  manner  now  of  erecting  churches  is  by  act  of  parliament,  appoint-* 
ing  commissionerB,  who  auperintend  the  building,  &c.  and  are  authonzed  to 
raise  money  for  thepurpose,  in  the  mode  directed  by  the  particular  act;  see  58 
Geo.  3.  c.  45;  58  Geo.  3.  c.  134;  3  Geo.  4.  c.  72;  6  Geo.  4.  c.  103. 

(B)  Relative  to  building  churches,  &c.  in  England  and  Ireland. 
See  58  Geo.  3.  c.  45;  59  Geo.  3.  c.  134;  3  Geo.  4.  c.  "^S;  5  Geo.  4.  c.  103.  L  410  ] 

(C)  Relative  to  the  coxsscration* 
(a)  When  necessary 
RfThe  law  does  not  recognize  churches  or  chapels  till  they  are  consecifated 
by  the  bishop;  but  the  canon  law  supposes  that,  with  consent  of  the  bishop,  di-* 
vine  service  may  be  performed,  dnd  sacraments  administered,  in  churches  and 
chapels  not  consecrated;  inasmuch  as  it  provides,  that  a  church  shall  have  the 
prinlege  of  immuni^  in  which  the  divine  mysteries  are  celebrated,  although 
it  be  not  consecrated;  and  there  are  many  licenses  to  that  effect  (granted  on 
special  occasions),  in  our  ecclesiastical  records;  Gibs.  190.  After  a  new 
church  is  erected,  it  cannot  be  consecrated  without  a  competent  endowment. 
The  16th  canon  of  the  council  of  London  dhrects  that  a  church  shall  not  be 
consecrated  until  necessary  provision  be  made  for  the  priest;  and  the  canon 
law  goes  further,  requiring  the  endownment  not. only  to  be  made  before  the 
consecration,  but  even  to  be  ascertained  and  exhibited  before  the  founders  be^ 
gin  to  build.  And  the  civil  law  is  yet  more  strict,  enjoining,  that  the  endoW" 
ment  be  actually  made  before  the  building  be  commenced,  Gibs.  189.  These 
endowments  were  commonly  made  by  an  allotment  of  manse  and  glebe  by  the 
lord  of  the  manor,  who  thereby  became  patron  of  the  church-  see  Ken.  Par^ 
Ant.  232.  223. 

(h)  Time  of. 

The  consecration  of  churches  may  be  performed  indifferently  on  any  day,  for 
it  has  been  on  a  Saturday;  Gibs.  189;  though  it  ought  to  be  performed  during 
the  time  of  divine  service;  see  Gibs.  189. 

(c)  Mode  cf  consecraiwn^  and  form  of.     As  to  the  forms,  see  1  Burn,  E«  L« 

325.  to  341. 

Every  bishop  may  exercbe  his  own  discretion  as  to  the  mode  of  consecrate- 
ing  churches  and  chapels.  And  by  the  21  H.  8.  c.  13.  limiting  the  number 
of  chaplains,  it  is  there  assigned  as  a  reason  why  a  bishop  may  retain  six  chap- 
lains^ because  that  number  are  requisite  in  the  consecration. 

(D)  Relative  to  the  chancel.* 
^LirrDRD  v.  Wicks  AND  TowNSEND.  E.  T.   1818    K,  B.  1  R  &  A.  498.   ^|^   j^ 

The  question  raised  in  this  case  was,  whether  a  grant  of  part  of  the  chancel  propnator 
of  a  church  by  the  rector  and  patrons  of  the  church  to  A.,  his  heirs  and  as-  ha>  no  pow 
signs,  was  valid  in  law;  and  whether  such  grantee,  or  those  claiming  under  er  to  alien 
him,  could  maintain  trespass  for  pulling  down  his  or  their  pews  there  erected,  ^te  in  fee  a 
The  court  said  :  the  general  rule  is.  that  the  rector  is  entitled  to  the  P^'^^'P^^JiL  chuicel 
pew  in  the  chancel,  but  that  the  ordinary  may  grant  permission  to  other  p^r-^^^^ 
sons  to  have  pews  there.     If  this  grant,  however,  were  good,  it  would  take  ^hnrcb-t 
^e  chance)  entirely  out  of  the  jurisdiction  of  the  ordinary.     The  policy  of  the   [  41 1  ] 
law,  besides,  is,  that  the  seats  should  be  reserved  for  the  use  of  the  parishion« 
ers.  and  not  of  strangers.     Now  this  is  a  feoffment  to  the  party  and  his  heirs, 
and  it  is  not  necessary  that  they  should  be  resident  in  the  parish ;  from  which 
it  follows,  that  if  we  uphold  this  grant,  and  decide  that  the  rector  has  the  power 
of  alienating,  he  might  alienate  the  whole,  or  part,  to  the  inhabitants  of  a  differ* 
ent  parish,  and  parishioners  might  thence  be  excluded  from  the  chancel,  and, 
perhaps,  ultimately,  from  the  increase  of  population,  wholly  deprived  of  their 
right  of  sitting  in  the  church.     Such  a  right  being  obviously  against  the  policy 

*  This  id  part  of  the  choir  between  the  altar  and  the  comnronion  table,  and  the  rail  or 
balustrade  that  encloses  the  place  where  the  minister  stands  at  the  celebration  of  the  oom- 
qmnion.  The  chancel  is  al^o  the  eastern  part  of  the  charcb»  where  the  altar  is  plac- 
ed; Gibbs.  299«  .     • 

t  For  aa  concerns  the  body  of  the  church  the  ordinary  is  to  place  and  displace;  in  the 
chancel » the  freehold  i^  in  the  parsoD,  and  is  parcel  of  his  glebe;  see  Bro.  and  Goldsb, 
^ep.  45. 
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of  the  law,  and  productive  of  great  inconvenience^  we  must  give  judgment  for 
defendant.  See  I  T.  R.  4S8;  12  Coke,  105;  2  Roll.  Rep.  139;  Cro.  Jac. 
604;  2  Keb.  92;  1  Sid.  88.  361.;  Rep.  46;  2  Bukt.  352;  2  Mod«257;  6T. 
R  298;  1  Phill.  Rep.  316;  Gibson's  Codes,  221.  224;  81  H.  8.  c.  13.  s.  4. 

(£)  Relative  to  the  aisle. 
The  word  aisle  is  derived  from  the  term  na/f>€  or  nat^  a  Saxon  expression  sig- 
nifying the  middle  of  a  wheel,  being  that  part  into  which  the  spokes  are  fixed, 
and  is  from  thence  transferred  to  signify  the  body  or  middle  part  of  the  church. 

An  aisle  in  a  church  which  has  time  out  of  mind  belonged  to  a  particular 
house,  and  been  maintained  and  repaired  by  the  owner  of  such  dwelling-house, 
is  part  of  his  frank  tenement,  and  the  ordinary  cannot  dispose  of  it,  or  inter- 
meddle in  it  llie  reason  for  this  rule  is  the  prescriptive  liability  to  repair, 
liecause  it  is  from  thence  presumed  that  the  aisle  was  erected  by  the  poaseasor 
of  the  estate,  with  the  assent  of  the  parson,  patron,  and  ordinary.  See  12  Go. 
105;  Gibs.  197.  But  if  he  has  only  used  to  sit  and  bury  in  the  aisle,  and  aol 
repaired  it,  he  gains  no  property  therein;  for  it  is  then  repaired  at  the  charge 
of  the  parish,  and  vests  in  the  ordinary.  Gibs.  197.  Nor  can  a  title  be  ob- 
tained, either  by  prescription,  or  by  a  grant  from  the  ordinary  to  a  man  and 
his  heirs  since  ihe  aisle  is  always  supposed  to  be  held  in  respect  of  the  house. 
See  12  Co.  106;  2  Keb.  92;  2  Buls.  1150;  1  Sid.  88.  And  when  any  per- 
son has  a  good  title  to  the  aisle,  if  the  ordinary  wrongfully  place  another  there- 
in, he  subjects  himself  to  an  action  on  the  case.     See  .Wats.  c.  39, 

(F)  Relative  to  the  putting  up,  and  ornaments  in  the  church. 

(a)  Ihfi^eneral, 
The  com        By  1  Eliz.  c.  2.  such  ornaments  of  the  church,  and  of  the  ministers  thereof, 
ble°^T  ^  *^^  ^^  retained,  and  be  used,  as  was  in  the  church  of  England,  by  authority 
remoTod  by  of  parliament,  in  the  second  year  of  the  reign  of  king  Edward  the  Sixth,  until 
I  412  J  ether  order  shall  be  therein  taken  by  the  authority  of  the  queen's  majesty,  with 
a  majority  the  advice  of  her  commissioners,   appointed  and  authorised  under  the  great 
of  tho  pur    seal  of  Enffland)  for  causes  ecclesiastical,  or  of  the  metropolitan  of  this  realm; 
iflhionon  io  gee.  25.     Fursuant  to  this  clause,  the  queen,  in  the  third  year  of  her  reign, 
T^^J*^*.       granted  a  commission  to  the  archbishop  and  bishops  of  London,  Dr.  Bill  and 
■nnjorit/     ^'  Haddon,  to  reform  the  disorders  of  chancels,  and  to  add  to  the  ornaments 
bind  the      of  them,  by  ordering  the  commandments  to  be  placed  at  the  east  end.     Gibs, 
parifh.        201.     Such  ornaments  of  the  church,  and  of  the  ministers  thereof,  at  all  times 
of  their  ministration,  shall  be  retained,  and  be  in  use.  as  were  in  this  church 
.    of  England,  by  authority  of  parliament,  in  the  second  year  of  the  reign  of  king 
Edwiwd  the  Sixth.     The  archdeacons  shall  take  care  that  the  clothes  of  the 
altar  be  decent  and  in  good  order;  that  the  church  have  fit  books  both  for  sing* 
ing  and  reading,  and  at  least  two  sacerdotal  vestments.     Lind.  52.     The  law 
allows  the  ecclesiastical  court  to  have  conusance  in  this  case,  of  providing  de- 
cent ornaments  for  the  celebration  of  divine  service.     2  Inst.  489.     And  by  3 
Can*.  85.  the  churchwardens  or  questmen  shall  take  care  that  all  things  in  the 
church  be  kept  in  such  an  orderly  and  decent  sort,  without  dust,  or  any  thing 
that  may  be  either  noisome  or  unseemly,  as  best  becometh  the  house  of  Ciod, 
and  is  prescribed  in  an  homily  to  that  effect. 

(b)  In  particular. 

l8t.  Of  ike  commumon  tablet* 

Newson  v.  Bawldry.  M.  T.  1702.  K.  B.  7  Mod.  Rep.  70;  S.  C.  Sett,  and 

Rem.  259. 
*  By  the  8  2d  oanon*  whereas  we  have  no  doubt  bat  that  ia  all  charehei  within  tho 
realm  of  Englaod,  conveoient  and  decent  tables  are  provided  and  placed  for  the  celebration 
of  the  holy  communion;  we  appoint  that  the  same  tables  shall  from  time  to  time  be  kept 
and  repaired  in  sufllicient  and  seemly  manner,  and  covered  in  time  of  divine  service  with  a 
carpet  of  silk  or  other  decent  stuff,  thought  meet  by  the  ordinary  of  the  place  (if  any  ques- 
tion be  made  of  it,)  and  with  a  fair  linen  cloth  at  the  time  of  the  ministration,-  as  becomes 
that  table,  and  so  stand,  saving  when  the  said  holy  communion  is  to  be  administered.  At 
which  time  the  same  shall  be  placed  in  so  good  sort  within  the  church  or  chancel,  as  there- 
by the  minister  may  be  more  conveniently  heard  of  tho  oommunicants  in  his  prayer  and 
miniitration,  and  the  communicants  also  more  conveniently  and  in  more  number  may  com- 
municate with  the  said  minister.    And  also  this  to  be  done  at  the,  charge  of  the  parish. 
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The  i^aintiff  declared  in  a  prohibition  for  libelling  in  the  spiritual  court,  for 
the  payment  of  a  parish  rate,  made  at  an  assembly  of  20  parishioners,  fifteen 
whereof  were  against  the  rate,  and  five  only  for  it;  and  that  the  money  was  ex- 
pended m  repairing  the  chancel  and  railing  it  in,  and  raising  the  floor  some 
steps  higher,  to  which  it  was  pleaded,  that  the  communion  table  was,  ancient- 
ly, placed  in  the  chancel,  and  that  there  were  ancient  rails  about  it,  which 
were  out  of  repair;  that  at  a  meeting  of  a  majority  of  the  parishioners,  a  rate 
was  made  to  replace  the  communion  table  in  the  chancel,  and  to  repair  the 
rails.     The  questions  therefore  were,  1st,  Whether,  if  the  communion  table 
was  not  in  the  chancel  before,  or  if  there  were  no  steptf  up  to  it,  and  the  parish- 
ioners, on  a  meeting,  find  it  improper,  the  majority  of  them  can  make  a  rate 
to  oblige  the  rest  to  contribute  to  the  altering  of  the  place  or  carrying  it  into 
the  chancel,  or  for  raising  it  higher?  The  court  inclined  they  could;  for  as  to 
the  degrees  of  order  and  decency,  there  is  no  rule,  but  as  the  parishioners 
agree  among  themselves;  and  though  they  are  compellable  to  put  things  in  de-   [  413  ] 
cent  order,  yet  there  is  no  other  rule  for  the  degrees  of  decency  than  the  judg- 
ment of  the  majority.     2dly,  Whether  the  majority  of  the   parishioners  may 
bind  the  rest  for  repairing  or  adorning  the  chancel  ?    for  that  is  a  special  free- 
hold belonging  to  the  parson.     The  counsel  quoted  the  case  of  Rose  v.  Haw- 
kins, 9  W:  3.  in  this  court,  where  a  libel  was  for  a  parish  rate  to  repair  a  church 
and  chancel,  and  a  prohibition  was  granted  for  two  reasons;  one,  because  the 
chancel  ought  to  be  repaired  by  the  parson;  the  other,  for  that  it  was  suggest- 
ed, the  rate  was  not  made  by  a  majority;  yet  because  they  had  not  gone  to  try 
that  point  beiow.  the  court  said  it  was  no  cause. 

2d.  CfihejmlpU, 
Formerly  the  bishops  preached  standing  upon  the  steps  of  the  altar.  See 
Ayl.  Par.  21.  Aflerwards  it  was  found  more  convenient  to  have  pulpits  e- 
rected  for  that  purpose.  Ibid.  And  by  the  83d  canon  the  churchwardens  or 
questmen,  at  the  common  charge  of  the  parishioners,  in  every  church  shall 
provide  a  decent  pulpit,  to  be  set  in  a  convenient  place  within  the  same,  under 
the  direction  of  the  ordinary  of  the  place. 

3d  C^  the  reading'-deBk. 
By  the  82d  canon  a  convenient  seat  shall  be  made  at  the  ch€u;ge  of  the  pa^ 
rish,  for  the  minister  to  read  service  in. 

4fA.  Gf  the  surplice. 
The  58Ui  canon  directs  every  minister  sa^^ing  the  public  prayers,  or  minis- 
tering the  sacraments  or  other  rites  of  the  church,  shall  wear  a  decent  sur-' 
plice  With  sleeves,  to  be  provided  at  the  diarse  of  the  parish.  And  if  any 
question  arise  touching  the  matter  or  decency  thereof,  the  same  be  decided  by 
the  ordinary. 

5th.   Of  the  font. 
The  81  St  canon  appoints  that  there  shall  be  a  font  of  stone  in  every  church 
and  chapel  where  baptism  is  to  be  ministered;  the  same  to  be  set  in  the  an- 
cient usual  place.     In  which  font  only  the  minister  shall  baptise  publicly. 

Sth,   Cf  the  chest  for  alms. 
In  an  act  passed  in  the  27th  H.  8.  for  punishment  of  sturdy  vagabonds,  it 
was  enacted,  that  money  collected  for  the  poor  should  be  kept  in  the  common 
coffer,  or  box,  standing  in  the  church  of  every  parish.     And  by  the  84th  can- 
on the  churchwardens  shall  provide  and  have,  within  three  months  after  the 
publishing  of  these  constitutions,  a  strong  chest,  with  a  hole  in  the  upper  part 
thereof,  to  be  provided  at  the  charge  of  the  parish  (if  there  be  none  such  al- 
ready provided)  having  three  keys:  of  which  one  shall  remain  in  the  custody 
of  the  parson,  vicar,  or  curate,  and  the  other  two  in  the  custody  of  the  church- 
wardens for  the  time  being;  which  chest  they  shall  set  and  fasten  in  the  mo^ 
convenient  place,  to  the  intent  the  parishioners  may  put  into 'it  their  alms  for  ^  .^.  ,. 
their  poor  neighbours.     And  the  parson,  vicar,  or  curate,  shall  diligently,  from  I  414  | 
time  to  time,  and  especially  when  men  make  their  testaments,  call  upon,  ex- 
hort and  move  their  neighbors,  to  confer  and  give,  as  they  may  well  spare,  to 
the  said  chest,  declaring  unto  them,  that  whereas  heretofore  they  have  been 
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diligent  to  bestow  much  substance  otherwise  than  God  commanded,  upon  SU' 
perstitious  uses,  now  thej  ought  at  this  time  to  be  much  more  ready  to  helpf 
the  poor  and  needy,  knowing  that  to  relieve  the  poor  is  a  sacrifice  which  pleas- 
es Uod;  and  that  also,  whatsoever  is  ffiven  for  their  comfort,  is  given  to  Christ ' 
himself,  and  is  so  accepted  of  him,  that  he  will  mercifully  reward  the  same. 
4  The  which  alms  and  devotion  of  the  people,  the  keepers  of  the  keys  shall 

yearly,  quarterly,  or  oftener  (as  need  requires),  take  out  of  the  chest,  and  d])»- 
tribute  the  same  in  the  presence  of  the  most  of  the  parish,  or  of  six  of  the 
chief  of  them,  to  be  truly  and  faithfully  delivered  to  their  most  poor  and  needy 
neighbours. 

lih.   Cf  the  ha$m  far  offertory. 

Whilst  the  sentences  of  the  otTertory  are  in  readmg,  the  decons,  church- 
wardens, or  other  fit  person  appointed  for  that  purpose,  shall  receive  the  alms 
(or  the  poor,  and  other  devotions  of  the  people,  in  a  decent  basin  to  be  provid- 
ed by  the  parish  for  that  purpose.  This  offertory  was  anciently  an  <H>latioir 
for  the  use  of  the  priest,  but  at  the  reformation  it  was  changed  mto  alms  for 
the  poor.     See  Ayl.  Par.  394. 

8fA.  Qf  the  chtdice  and  other  vessels  far  ike  commumtm. 

By  the  20th  canon,  the  churchwarden,  against  the  time  of  every  commu- 
nion, shall,  at  the  charge  of  the  parish,  with  the  advice  and  directi<m  of  the 
minister,  provide  a  sufficient  quantity  of  fine  bread,  and  of  good  and  whole- 
some wine,  which  wine  we  require  to  be  brought  to  the  communion  table  in  a 
clean  and  sweet  standing  pot,  or  stoop  of  pewter,  if  not  of  purer  metal.  The 
parishioners  shall  find  at  their  own  charge  the  chalice  or  cim  for  the  wine;  see 
JLind.252;  which,  although  expressed  in  the  singular  number,  it  not  intended 
to  exclude  more  than  one  where  more  are  necessary.  See  Lind.  352. 
)  415  ]  9/A.   Of  the  helis. 

The  parishioners  at  their  own  charge  shall  find  bells  and  ropes.     See  land. 
252. 

lOlh.   Ofthehier, 

The  parishioners  shall  find  at  their  own  charge  a  bier  for  the  dead;  see 
land.  262. 

lUh.  Of  the  hMe  arid  prayer^ntok. 
'  By  the  80th  canon,  the  churchwardens  shall  provide  a  bible  of  the  largest 
size,  at  the  charge  of  the  parish;  see  Gibs.  202^  And,  by  the  same  canon, 
the  churchwardens  or  questmen  of  every  church  and  chapel  shall,  at  the  charge 
of  the  parish,  provide  the  book  of  common  prayer,  lately  explained  on  some 
few  points  by  his  majesty's  authority,  according  to  the  laws,  and  his  majestyV 
prerogative  on  that  behidf«  and  that  withal  convenient  speed,  but  at  the  farthest 
within  two  months  after  the  publishing  of  these  our  constitutions;  on  pain  of 
31.  a  month  for  so  long  time  as  they  shall  be  unprovided;  the  penalties  are 
imposed  by  the  13  &  14  Car.  2.  c.  4.  s.  2. 

12.   Qf  the  books  of  homilies. 

By  the  80th  canon,  the  churchwardens  shall  provide  the  book  of  homilies  at 
the  charge  of  the  parish. 

13th.    Of  the  register  hook. 

By  canon  17,  in  every  parish  church  and  chapel  shall  be  provided  one 
parchment  book,  at  the  charge  of  the  parish,  wherein  shall  be  written  the  day 
and  year  of  every  christening,  wedding,  and  burial,  within  the  pansb;  and  for 
the  safe  keeping  thereof,  the  churchwardens,  at  the  charge  of  the  parish,  shall 
provide  one  sure  coffer,  with  three  locks  and  keys,  whereof  one  is  to  remain 
with  the  minister,  and  the  other  two  with  the  churchwardens  severally.  And 
by  the  26  Geo.  2.  c.  33.  the  churchwardens  shall  provide  proper  books  of  vel- 
lum, or  good  and  durable  paper,  in  which  all  marriages  and  botms  <f  marriage 
respectively  there  published  or  solemnized,  shall  be  registered,  to  be  carefiilly 
kept  and  preserved  for  public  use. 

14/^.   Of  the  table  of  degrees. 

By  the  99th  canon,  the  table  of  degrees  of  marriages  prohibited  shall  be  iu 
every  chutch  publicly  set  up,  at  the  charge  of  the  parish. 
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\5th.   Cff  the  ten  commandments.  [  416  1 

By  the  99th  canoD^  the  ten  commandments  shall  be  set,  at  the  charge  of  the 
parish,  on  the  east  end  of  every  church  and  chapel,  where  the  people  may  best 
nee  and  read  the  skme, 

16th.  Of  the  monuments,  ^   See  tit.  Monument. 

17/A.   Of  the  images. 

If  any  images  in  a  window  or  an  aisle  be  unlawfully  broken^  the  offended 
shall  be  punished^  see  Cro.  Jac.  366. 

18^.  Of  tlie  organ. 
BuTTERWORTH  V.  Walker.  E.  T.  1766.  K.  B.  3  Burr.  1689. 

On  showing  cause  against  a  prohibition  to  stop  the  Prerogative  Court  of 
York  from  proceeding  to  grant  a  faculty  for  an  organ  in  the  church  of  Hali-  The  cda 
fax:  it  appeared,  that  the  cause  below  was  for  obtaining  a  faculty  for  it;  and"°°f  ?^^^ 
there  was  a  citation  of  the  parishioners  and  inhabitants  to  appear,  and  to  ^'  show  ^^['^ag^j, 
cause  why  an  organ  should  not  be  erected  in  their  parish  church.^'     ^They  did  tiidiy  nee«« 
so;  and  their  objection  was,  '*  That  the  plaintifis  below  had  not  the  consent  ofiary  to  the 
the  parish."     The  answer  was,  "  but  we  have  the  consent  of  the  churchwar- ordinary'! 
dens;  and  there  is  also  so  large  a  subscription  for  erecting  and  maintaining"®^'^ 
it,  that  it  will  never  be  chargeable  to  the  parish."     And  they  also  allege  the^^^' 
consent  of  a  select  meeting  or  vestry.     The  other  side  deny  that  the  parish 
in  general  is  bound  by  the  consent  of  this  select  meeting  or  vestry.     Where- 
upon the  applicants  for  the  faculty  allege,  '^  that  for  20, 30,  or  40  years,  it  ban 
been  usual  to  collect  the  sense  and  consent  of  the  parishioners  about  all  paro 
chial  matters,  at  such  select  meetings  or  vestries;  and  that  the  whole  pariah 
are,  and  for  all  the  time  allegate  have  been,  bound  by  the  acts  and  consent  of 
such  meetings  or  vestries."     Upon  which,  these  parishioners,  who  opposed 
the  organ,  moved  for  a  prohibition.     The  Court  observed,  that  the  very  ground 
of  applying  for  the  faculty  is,  '^  That  the  parish  are  not  to  be  burthened  with 
the  ezpence  of  this  organ;"  the  very  condition  of  praying  it  is, ''  That  it  is  to 
be  maintained  by  a  subscription."     The  counsel  for  the  prohibition  said,  that 
no  matter  of  splendour  or  ornament  in  the  church  can  be  done  without  the 
consent  of  the  parish*     But  the  Court  said:  the  consent  of  the  whole  parish 
cannot  be  essentially  necessary  to  the  ordinary's  setting  up  an  organ;  nor 
would  the  parish  be  bound  to  repair  it,  when  set  up.     Now  if  the  consent  of  i  417  n 
the  parish  is  not  necessary,  then  all  these  proceedings  below  are  nugatory.        ^  ■' 

(c)  j&i  whom  the  properbj  in  the  ornaments  vests.  ^^  proper 

Starky  v.  thb  Churchwardens  of  Watlington.  T.  T.  1691.  K.  B.  2  Salk.  ty  in  ohat 

547.  tebin  the 

A  suit  was  prosecuted  in  the  Spiritual  Court  for  taking  away  two  bells  out  ehnreh 
of  the  steeple,  and  a  prohibition  was  granted;  for  the  churchwarden  is  a  corpo-  ^^  F^  ^^ 
nitk>n,  and  the  property  is  in  him,  and  he  may  bring  trover  at  common  law  ^^  S«^f  ^** 
the  recovery  of  the  same. 

*  lathe  case  of  the  tharehwardena  of  St.  John 'a,  Manate,  v.  the  Pariah^  Vicar,  he.  of 
the  same,  1  Hagg.  198.  Lord  Stowell  declared,  that  the  law  respecting  church  ornamenta 
is  now  generally  nnderatood.  The  consent  of  the  parishioners  is  not  indispensably  neces- 
sary, nnless  to  charge  the  parish  with  the  support  of  the  ornaments.  But  if  there  is  no 
charge  incurred,  the  approbation  of  the  majority  of  the  parishioners  is  not  necessary,  nor 
(be  disapprobation  binding  on  the  ordinary.  He,  therefore,  decreed  a  faculty  for  erecting 
and  accepting  an  orsan  offered  to  the  parish  without  a  clause  against  future  expenoee  being 
charged  to  the  parish.  And  he  further  observed,  in  cathedrals,  organs  may  be  deemed  ne- 
cessary, and  the  ordinary  may  compel  their  erection  by  the  dean  and  chapter.  In  the 
parish  churches  it  is  otherwise. 

t  Therefore,  if  a  man  erect  a  pew  in  a  church,  or  hang  up  a  bel!  in  the  steeple,  they 
thereby  become  church  goods  (thouah  they  are  not  expressly  given  to  the  church),  and  be 
cannot  afterwards  remove  them;  and  if  he  does,  the  churchwardens  may  sue  him. 

The  86il  and  freehold  of  the  church  and  churchyard  is  in  the  parson;  but  the  fee-simple 
of  the  glebe  is  in  obeyance;  1  Inst.  841 .  And  if  the  walls,  windows,  or  doors  of  the  church 
be  broken  by  any  person,  or  the  trees  in  the  churchyard  he  cut  down,  or  grass  there  be 
eaten  up  by  a  stranger,  the  incumbent  of  the  rectory  (or  his  tenant  if  thoy  be  let)  may 
have  an  action  for  damages;  Wats.  c.  39.  But  the  goods  of  the  church  do  not  belong  to 
the  incumbent,  but  to  the  paruhioners;  and  if  thoy  be  taken  away,  or  broken,  the  right  of  ^ 
action  is  vested  in  the  churchwardens;  Wats.  c.  89.     As  in  the  ca^e  of  Bncksal,  T,  12.  J. 
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1418]  (G)  Relative  to  the  FRCznoLD  o7  xaE  churcb«* 

An  imliet  Rex  V.  HiCKMAN.  May  Sew.  1784.  Old  Bailey.  1  Leach.  C.  L.  593;  S.  C. 
mentonthe  o  East.  P.  C  693.  S.  P.  Ex  parte  Parker,  1  Leach,  C.  L. 

4  Geo.  2.  j*^^  g,^^  count  of  aa  indictineiit  was  tor  stealing  lead  *'  belonging  to  the 
e.  S2.  for  q^  q^  clerk,  then  and  there  fixed  to  a  certain  bailding  called  Hendon  church;" 
I  ehnrch  is  ^®  second  Count  stated  the  lead  as  '^  belonging  to  J.  B.  and  H.  M.  the  church- 
good,  with  wardens;''  and  the  third  stated  it  as  '^  belonging  to  the  inhabitants  and  parish- 
oot  stating  ioners."  But  the  majority  of  the  judges  held,  that  the  first  count  of  the  indict- 
in  whom  ment,  which  laid  the  property  of  the  lead  to  be  in  the  vicar,  was  good.  Many 
the  P^^^  of  them  however  thought,  that  it  would  have  been  better  to  have  alleged  thai 
freehold^  of  ^'^^  lead  was  '^  fixed  to  a  certain  building,  being  the  parish  church,  Slc.''  with- 
the  chorch  out  stating  the  property  to  be  in  any  one;  and  SuUer,  J.  thought  that  charging 
is  vested;  it  to  be  the  property  was  absurd  and  repugnant,  and  that  the  allegation  aa  to 
and  if  the  property  in  that  indictment  might  be  rejected  as  surplusage.  See  1  Hale,  512; 
ownership  g  cfa^pb.  264;  2  East,  P.  C.  651. 

DerlT^lai?     (^)   R^t^ATirB  TO  THE  UNION  OF  CHURCHES.       ScC  «»l/e,   VoL  i.    tit.  AdvOWBOD, 

^^roijbe'  p.  321  to  325. 

rejected  as  (I)  Relative  TO  THE  celebratio.v  of  marriages.     See  tit.  past,  Marriage. 

•arplssage.  (J)  Relative  to  ringing  the  bei.ls. 

By  the  88th  canon,  the  churchwardens  or  questmen,  and  their  assistants, 
shall  not  suffer  the  bells  to  be  rung  superstitiously  upon  holidays  or  eves  abro- 
gated by  the  book  of  common  prayer,  nor  at  any  other  times,  without  good 
cause,  to  be  allowed  by  the  minister  of  the  place,  and  by  themselves.  By  can. 
111.  the  churchwardens  shall  present  all  persons,  who  by  untimely  ringing  of 
bells,  do  hinder  the  minister  or  preacher.  By  can.  15.  upon  Wednesdays  and 
Fridays,  weekly,  the  minister,  at  the  accustomed  hours  of  service,  shall  resort 
to  the  church  or  chapel;  and  warning  being  given  to  the  people  by  tolling  of  a 
beD,  shall  say  the  litany.  And  by  can.  67.  wheu  any  n  passing  out  of  this 
life,  a  bell  shall  be  tolled,  and  the  minister  shall  not  then  slack  to  do  his  last 
duty.  And  after  the  party's  death  (if  it  so  fall  out)  there  shall  be  rung  no  more 
than  one  short  peal,  and  one  other  before  the  burial,  and  one  other  after  the 
burial. 

[  419  ]  (K)  Relative  to  the  repairs. 

Th«  i»h«hi  (a)   Who  is  batmd  to  repair,1[ 

SJlS^fry?    ^'  Ball  v.  Cross.  M.  T.  1692.  K.  B.  1  Saftc,  164.  S.  C.  Holt,  158.  S.  P. 

as  well  as  Brown  v.  Palpt.  2  Lev.  102.     Wise  v.  Creek,  id.  186. 

the  psnsh    ^^  ^^  -^  there  said,  that  the  salt  for  soch  an  aggression  shall  not  be  in  the  spiritaal  court; 

ifkr*'  ^"^  ^"^  '^  later  judgment  (E.  18.  c.  12.)  says,  that  though  the  churchwardens  had  an  actional 

liable  to  re  eommon  law  sgaiast  those  that  had  taken  away  the  bells,  yet  the  more  proper  remedy  was 

Pf^  ^       in  thespiritoat  court,  because,  at  the  common  law  only  damages  would  be  recovercii,  hot 

ebarcb,  w^i^  spiritualoourt  would  decree  the  restoring  of  the  thing  itself;  1  Roll  Rep.  57:  1  Sid. 

^«»?f281;  Gibs.  206.  o  -n 

t!f^  ^^        ^'^^  '^^'  ^^^  goods  belonging  to  a  chorch  are  forbidden  to  be  alienated  or  pawn- 

custom.  ^^  unless  for  the  redemption  of  captives,  for  the  relief  of  the  poor  in  time  of  great  famine 
and  want,  or  forpaying  the  debts  of  the  church;  if  a  supply  cannot  otherwise  be  raised,  or 
up6n  other  cases  of  necessity  or  great  disadvantage  to  the  church.  And  in  every  alienation 
the  cause  must  be  first  examined,  and  the  decree  of  the  prelate  intervene,  with  the  consent 
of  thejwhole  clergy  or  chapter;  Wood.  Civ.  L.  142;  but  by  the  laws  of  England,  the  gooda 
belonging  to  a  church  may  be  alienated,  yet  the  church  wardens  cannot  dispose  of  them 
without  the  consent  of  the  parish;  and  a  gift  of  such  goods  by  them,  without  iheuouaeDt 
of  the  sidemen  or  vestry,  is  void;  Wats.  c.  89. 

*  The  soil  and  Jreehoid  of  the  church  and  churchyard  belong,  we  have  seen,  antSt 
417,  n.,  to  the  paraon;  see  2  Cro.  867 ;  he  alone  therefore  may  grant  a  licence  for  burying 
in  the  church;  see  2  Cro,  837;  Noy.  104;  and  make  a  lease  of  the  church;  see  2  Kol. 
837.  So  he  is  entitled  to  the  trees  growing  in  the  churchyard  for  the  repair  of  the  church. 
But  the  possession  of  the  church  is  in  the  minister  and  churchwardens,  and  no  one  can  enter 
it,  when  not  open  for  divine  service,  except  with  their  permission:  hence  it  was  holden, 
whore  the  lesse  of  the  great  tithes  had  broken  open  tlie  church,  and  erected  pews,  that  the 
offence  was cognizeable  in  the  ecclesiastical  courts;  see  3  Phill.  Rep.  167. 

t  Anciently  the  bishop  had  the  whole  tithes  of  the  diocese,  a  fourth  part  of  which  in 
every  parish  was  to  Le  applied  to  the  repairs  of  ibe  church;  but  upon  a  releasn  of  this  in- 
'  terest    to  the  rectors,  tbey  wore  subdeqaently  acquitted  of  the  repairs  of  churches ;  see 
P*tt«.  part  I.  b.  12.     And  still,  by  the  canon  law,  the  repair  of  the  church  devolvw  on 
luni  who  receives  such  fourth  part,  see  1  Salk.  164. 
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'He  InhabiCaDts  of  a  chapelry  within  a  parish  were  prosecuted  in  the  Ccclt- 
siastical  Court,  for  not  paying  towards  the  repairs  of  the  parish  church;  and 
the  case  was,  those  of  the  chapelry  had  never  contributed,  but  always  buried 
in  the  mother  cl\urch,  till  about  Henry  VIIFs  time,  the  bishop  was  prevailed 
oo  to  consecrate  them  a  burial  place,  in  consequence  of  which  they  agreed  to 
pay  towards  the  mother-church.  And  Holt,  C.  J.  held,  that  by  common  law 
the  parishioners  of  every  parish  are  bound  to  repair  the  church,  but  by  the 
canon  law  the  parson  is  obliged  to  do  it.  In  London,  the  parishioners  repair 
both  church  and  chancel,  though  the  freehold  is  in  the  parson,  and  it  is  part  of 
his  glebe,  for  which  he  may  bring  an  ejectment.  In  the  principal  case,  those 
of  a  chapelry  may  prescribe  to  be  exempt  from  repairing  the  mother-church, 
as  where  it  buries  and  christens  within  itself,  and  has  never  contributed  to  the 
mother-church:  lor  in  that  case  it  shall  be  intended  coeval,  and  not  a  latter  e- 
rection  in  case  of  those  of  the  chapelry;  but  here  it  appears,  that  the  chapel 
could  be  only  an  erection  in  ease  and  favour  of  them  of  the  chapelry;  for  they 
of  the  chapelry  buried  at  the  mother-church  till  Henry  VIII's  time,  and  then 
undertook  to  contribute  to  the  rejiairs  of  the  mother-church.  See  2  Roll.  Abr. 
290.  1.  22;  Hob.  6^ 

a.  WooDWASD  V.  Makepeace.  M.  T.  1692.  K.  B.   1  Salk.  164.  a  a  T« 

Woodward,  who  lived  in  the  diocese  of  Litchfield  and  Coventry,  but  occu-^     !2L- 
v^ed  lands  in  tlie  pariah  of  D.,  in  the  diocese  of  Peterborough,  was  there  t«x-gp^^^  to 
ed,  in  respect  of  his  land,  as  an  inhabitant,  towards  a  rate  for  new-casting  the  the  occapi 
belk  of  Uie  church,  and,  because  he  refiised  to  pay,  was  cited  into  the  court^M Claude 
of  the  bishop  of  Peterborough,- and  libelled  lor  the  -non-payment  of  ^e  rate.'*^  ^  T* 
JPer  Cur.     First,  This  is  not  a  citing  out  of  the  diocese  within  stat.  32  H.   8.  ^^^^[ 
^.9;  for  he  4s  aa  inhabitant  where  he  occupies- the  land,  as  well  as  where  he  r^ide&T 
peraonaUy  resides;  vide  Cro.  Jac.  321 ;  Cro.  Car.  97.     Secondly,  Thouffh  he  there, 
does  not  personally  live  in  the  parish,  yet  by  having  lands  in  his  hands,  he  is  [  420  ] 
taxable;  and  whereas  it  was  pretended  the  bells  were  but  ornaments,  it  was 
'held  they  were  more  than  mere  ornaments;  that  they  were  as  necessary  as 
the  steeple,  which  is  of  no  use  without  the  b^s.     And  Holt,  C.  J.  said,  if  he 
be  an  inhabitant  as  to  the  church,  which  is  confessed,  how  can  he  not  be  an 
inhabitant  as  to  the  ornaments  of  the  church? 

3.  Anon.  T.T.  1691    K.  B.  4  Mod.  148.  *  t»j. 

On  a  libel  in  the  Spiritual  Court,  against  the  defendant  for  non-payment  ^^       cLRI^ 
«  rate  towards  ^e  repairing  of  a  church,  &c.,  he  suggested,  that  the  ^^uids'^*^^ 
were  in  the  oceupatioa  of  his  tenent,  and  that  he  was  therefore  not  an  inhablT-  n^Sua. 
ant  of  the  parish;  and  this  was  held  a  good  suggestion,  for  it  is  contrary  to  law  church  io 
to  charee  a  person  with  repairs  who  does  not  live  in  the  parish-  the  tenant  of  ntp^et  of 
the  land  should  be  charged,  and  not  the  owner.     And,  Per  Cur,     If  a  man  Jj"^'^'*.***' 
lakes  a  lease  of  a  stall  in  a  market  town,  which  he  uses  once  a  week  to  sell  his  ^Jju!,  *!L 
wares,  but  lives  in  another  parish,  he  shall  not  be  charged  towardf  the  repairs  fj^\^^       ^ 
of  the  eburch  ia  that  market  town. 

4.  RfiBOW  v.  BicKERTON.  M.  T.   1721.  Ex.  Bunb.  81. 
This  was  a  prohibition  to  the  Spiritual  Court  of  the  bishop  of  London,  Nor  in  rai 
'where  a  libel  was  exhibited  against  Sir  Isaac,  to  oblige  him  to  contribute  ^o-f^^^* 
wards  the  repairs  of  the  church,  in  respect  ot  a  light-house,  erected  for  the  •""*•■■•• 
benefit  oT  narintion  at  Harwich,  which  received  a  toll  and  duty  from  ships 
passing,  &c.     Upon  a  demurrer  to  the  declaration,  the  Court  were  divided  in 
opinion,  whether  the  thing,  in  its  own  nature,  was  rateable  towards  the  repairs 
of  the  church;  and  in  both  points  J^rd  Chief  Baron  Oury,  Mountague  and 
Page,  were  of  opinion  for  the  plaintiff  in  prohibition;  Baron  Price  contrary 
on  both  points,  and  cited  in  support  of  his  opinion,  Lib.  2.  Bishop  of  Winton; 
Cro.  Eliz.  571;  2  Ro.  Abr.  319;  Creswell,  2  Lutw.  1022;  Dawson  and  Nich- 
olson, in  Scace,  Mich.  1710;  2  Ro.  Rep.  42;  Dr.  Prideaux's Office  of  church- 
wardens, Yel  v.   173;  and  see  3  Burr.  1689;  3T,R.  107.  And  the 

5.  JucE  V.  Rouse.  M  T    1695.  K.  B,  12  Mod.  Rep.  83.  KSSd  to 

Rouse,  churchwardens,  and  others,  libelled  in  the  Spiritual  Court  for  their  rcptir  tkc 
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rAaaetH*  of  proporti6n  of  a  church-rate  for  repairing  the  chancel  and  church,  whereas  the 
tlM  cbofch.  panM>n,  de  communijurey  ought  to  repair  the  chancel;  and  no  ohjection  heing 
"■'•***""*  made,  prohibition  ought  to  go  to  the  whole.  Per  Cur.  Let  it  be  so;  of  cooeh 
torn  to*tbe  ™^"  right,  that  is,  by  the  ancient  canon  and  civil  law,  the  parBon  ought  tohaTC 
contrary,  repaired  the  whole  church;  and  it  is  by  the  custom  of  England  only  that  the 
[  ^1  1    parish  repairs  the  body. 

ItiiMid  6.  Anon.  M.  T.  1676.  K.  B.  3  Keb.  8^. 

that  the  Spi     'Phe  opinion  of  the  Common  Pleas  was  said  to  be,  that  the  Spiritual  Court 
ntnal  ^_  grant  sequestration  on  an  impropriate  parsonage,  (or  not  repairing  the 

^7  a"!!?  chancel  of  the  church. 

^Mrtration  'J.  AwoN.  T.  T.   1669.  C.  P.  2  Vent.  35;  S.  C.   1  Mod.  268;  2  Mod.  2o4; 
VpoD  an  im  1  Freem.  ^30. 

propriato         In  action  of  trespass  the  defendant  pleaded,  that  the  plaintiff  was  impro- 


personage  pnator  of  a  certain  rectory,  and  that  he  was  sued  in  the  Ecclesiastical  Court, 
M*  ^^  Uie  ^^^  ^y  sentence  there  the  profits  were  sequestered  for  the  repairs  of  the  chan- 
^I^J!^!  ♦    eel.     To  which  the  plaintiff  demurred,  supposing,  that  by  the  31  H.  8.  the 


profits  of  rectories  impropriate  were  made  lay-fee,  and  so  not  subject  to  be  se- 
^^^"""^ questered  by  the  Court  Christian;  and  therefore  it  was  supposed,  that  the  lay 
aeeoi  to     impropriator  could  not  sue  for  tithes  in  the  Spiritual  Court;  for  which  cause 
have  been  32  H.  8.  was  made,  to  empower  laymen  to  recover  them.     And  35  H.  8. 
doubted,     gives  the  ordinary  remedy  for  procurations  and  synobals,  which  it  was  con- 
ceived has  been  lost  by  making  the  rectories  lay-fee;  2  Cro.  518.     In  Pany 
and  Bank's  case  it  is  resolved,  that  when  the  rectory  is  in  the  hands  of  a  lay 
impropriator,  the  ordinary  cannot  dissolve  the  vicarage,  nor,  in  such  case, 
can  he  augment  the  vicarage;  Roll.  339.     The  form  of  pleading  being  object- 
ed to,  on  grounds  which  the  C  ourt  held  fatal,  and  therefore  gave  no  opinion 
as  to  the  matter  in  law,  but  did  incline  that  there  could  be  no  sequestration; 
for  being  made  lay-fee,  the  impropriation  was  out  of  their  jurisdiction,  and  k 
was  now  only  against  the  parson,  as  against  a  layman,  for  not  repairing  (he 
church.     And,  they  said,  in  case  of  dilapidations,  the  whole  ought  not  to  be 
sequestered,  but  to  leave  a  proportion  to  the  parson  for  his  livelihood, 

(6)  JtAo  can  et^orce  the  repairs, "l 
*rho  Spiri  Rogers  v.  Davenant.  H.  T.   1674.  K.  B.  1  Mod.  Rep.  194, 

ina?  bv  ex  ^^^  North,  C.  J.  The  Spiritual  Court  may  compel  parishioners  to  repair 
eomnaoi  ^^®^^  parish  church  if  it  be  out  of  repair,  aud  may  excommunicate  every  one 
cation,  cooi  of  them  till  it  be  repaired;  and  those  that  are  willing  to  contribute  must  be 

nahiAA  ^       *"  Repairing  of  the  chancel  w  a  diroharge  from  contributing  the  repain  of  the  ebvrch;  tee 
rnnionera    ^  Roll.  R«p.  211 ;  2  Keb.  780;  Gibfi.  199.     Bat  the  repainng  of  a  chapel  of  eeee  afibrdi 
BO  exemption  from  the  repairs  of  the  chorch;  see  2  Roll.  Abr.  289. 

t  Because  impropriate  rectors  are  bound  of  common  right  to  repair  the  chancel;  this 
doctrine  is  clear  and  uncontested;  the  only  difficulty  has  been  in  what  manner  they  shall 
be  compelled  to  do  it;  whether  by  spiritual  censures  only,  in  like  manner  as  the  panshion- 
ars  are  compelled  to  contribute  to  the  repairs  of  the  church,  since  impropriations  are  now 
become  lay  fees;  or  whether  bj  sequestrations  (as  incumbents,  and  as  flhoold  eeem,  spirit* 
nal  impropriators  of  all  kinds,  may  be  compelled);  Gibs.  199. 

t  The  archdeacons  and  their  officials  are  enjoined,  that  in  the  visitation  of  churches  they 
have  a  diligent  regard  to  the  fabric  of  the  church,  and  especially  of  the  chancel,  to  see  if 
they  wont  repair;  and  if  they  find  any  defects  of  that  kind,  they  shall  Ihnit  a  certain  time , 
under  a  penalty,  within  which  they  shall  be  repaired.  Also  they  shall  inquire  by  them- 
selves, or  their  officials,  in  the  parishes  where  they  visit,  if  there  be  auaht  in  things  or 
persons  which  want  to  be  corrected ;  and  if  they  shall  find  any  such,  they  shall  correct  the 
same,  either  then  or  in  the  next  chapter;  see  Lind.  58.  Where  the  penalty  is  not  limited, 
the  same  is  arbitrary,  hot  this  cannot  intend  the  penalty  of  excommunication,  inasmuch  as 
it  concerns  the  parishioners  ut  univeraos^  as  a  body  or  whole  society,  who  are  bound  to 
the  fabric  of  the  body  of  the  church;  for  the  pain  of  excommunication  is  not  inflicted  upon 
a  whole  body  together,  although  it  may  be  inflicted  upon  every  person  severally,  who  snail 
be  culpable.  And  the  same  may  be  observed  as  to  the  penalty  of  suspension,  which  cannot 
fall  upon  the  pariahioners  as  a  commanity  or  collective  body.  Yet  the  archdeacon  in  this 
case,  if  the  eflect  bo  cnormoos,  may  enjoin  a  penalty,  that  afler  the  limited  time  shall  he 
expired,  divine  service  shall  not  be  performed  in  the  church,  until  competent  repantion 
ahell  be  made;  so  that  the  parishioners  may  be  punished  by  suspension  or  interdict  of  the 
pl^9«.  But  if  there  are  any  particular  persons  who  are  bound  to  contribute  towards  the 
repair,  and  although  they  be  able,  are  not  willing,  or  do  neglect  the  same,  such  may  ba 
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absolved  tUl  the  greater  part  of  them  agree  to  assess  a  tax,  but  the  court  can-  [  4^  ] 
not  assess  them  towards  it.     It  is  like  to  a  bridge,  or  highway;  a  diatringas^  repair 
shall  issue  against  the  inhabitants  to  jnake  them  repair  it;  but  neither  the^^^"°^^> 
King's  court,  nor  the  justices  of  peace,  can  impose  a  tax  for  it.     WytMam^  Tertrv^J 
^iikinsy  and  Ellis^  Js,  accorded  the  churchwardens  cannot  now,  but  a  pftrha- made  a  rate 
ment  can,  impose  a  tax;  but  the  greater  part  of  the  parish  can  make  a  bye- for  that  pur 
law;,  and  to  this  purpose  they  are  a  corporation.     But  if  a  tax  be  illegally  im-  pose  may 
posed,  as  by  a  commission  from  the  bishop  to  the  parson,  and  some  of  the  pa-  «nfo>^  the 
rishioners,  to  assess  a  tax,  yet  if  it  be  assented  to,  and  confirmed  by  the  major  P*y™*"*  ^' 
part  of  the  commissioners,  they,  in  the  Spiritual  Court,  may  proceed  to  excom- 
municate those  that  refuse  to  pay  it. 

(c)   Clf  repairing  umied  churches. 
If  two  churches  be  united,  the  repairs  of  the  several  edifices  shall  be  made 
as  they  were  before  the  union;  see  Degge,  p.  I.e.  12. 

(L)  Relative  to  the  church-rate.  ijH,^  ^i^ 

(a)  By  whom  and  where  to  be  made,  for  repair' 

Pierce  v.  Prouse.  T.  T.  1695.  K.  B.   1  Salk,  165.  S.  C.  ingaehureh 

ThcL churchwardens  assessed  a  rate  for  repairs  of  the  church,  and  after- '"  ^l'® 
wards  brought  a  libel  against  a  parishioner  for  not  paying  it.     The  court  be-  ?       V. 
ing  moved  lor  a  prohibition.   Per  Cur,    The  parishioners  ought  to  assess  the^^gj^ 
rate,  and  not  the  churchwardens.  r  4^   1 

(6)   €fthe  persona  and  things  chargeable . 

\sL  In  respect  of  land. 

Church-rates  are  not  chargeable  on  the  land,  but  on  the  person  in  respect 

of  the  land;  see  Degge,  p.  1.  c.  1^.     Houses  as  well  as  lanas  are  chargeable, 

and,  in  some  places,  houses  only ;  as  in  cities  and  large  towns,  where  there 

are  only  houses  and  no  lands;  see  Hetl.  130;  2  Lutw.  1019. 

Sd.  ^  to  double  rates. 
It  has  been  said,  that  if  a  person  be  rated  for  the  omamenis  of  the  church 
According  to  his  land  which  he  has  in  the  parish,  a  prohibition  lies,  because 
the  rate  ought  to  be  according  to  his  personal  estate;  see  S  Roll.  Abr.  291. 
And  if  a  person,  who  is  not  an  inhabitant  within  the  parish,  but  who  has  land 
there,  be  rated  for  the  ornaments  of  the  church  according  to  his  land,  a  prohi- 
bition lies,  for  the  inhabitants  ought  to  be  rated  for  them;  ibid.  And  the  Court 
of  K.  B.  have  defined  and  agreed,  that  a  rate  for  the  reparation  of  the  hbric 
of  the  church  is  real,  charging  the  land,  and  not  the  person;  but  a  rate  for  or- 
naments is  personal  upon  the  goods,  and  not  upon  the  land;  see  Gibs,  196;  Lands  10  a 
Degge^  p.  1.  c.  12,  pariah 

Sd.  A  to  lands  lying  in  another  parish,  where  die 

WpoDWARD  V.  Makepeace.     M.  T.  1688.  K.  B.  1  Salk.  164.  l^^dT 

It  was  agreed,  that  though  the  owner  does  not  personally  live  in  the  parish,  ^^  ^i^ 
yet  by  having  lands  in  his  hands,  he  is  taxable,  as  an  inhabitant,  to  the  church,  ble.t 

compelled  by  a  mobition  to  each  contribotion,  under  pain  of  ezconnnnnicatton;  that  so  the 
chareh  may  not  continue  for  a  long  time  anrepatred,  through  their  defanit;  Lindw,'58. 
Bat,  according  to  the  modern  praetice,  chorchwardens  have  the  special  charge  of  the  re- 
pairs of  the  church.  And  it  seems  now,  that  the  process  shall  issue  against  the  church- 
wardens,  and  they  may  be  excommunicated  for  disobedience.  As  to  their  duty,  see  post, 
tit.  Churchwardens. 

*  And  the  churchwardens  assembled  in  vestry  together  upon  public  notice  given  the 
church;  see  2  Phill.  Rep.  378.  And  the  major  part  of  them  that  appear  shall  bind  the 
parish;  or  if  none  appear,  the  church wardenii  alone  may  make  the  rate;  because  they,  and 
not  the  parisfaioners,  are  to  foe  cited  and  punished  for  defect  of  repain.  see  5  Madd.  4. 
But  the  bishop  cannot  direct  a  commission  to  rate  the  parishioners,  and  appoint  what  each 
one  shall  pay;  this  most  be  done  by  the  churchwardens  and  parishioners,  and  the  Spiritual 
Court  may  inflict  spiritual  censures  till  they  fulfil  their  duty;  see  Gibs.  196;  1  Bac.  Abr. 
378.  Bat  if  the  rule  be  illegally'  imposed  by  such  commission  from  the  bishop  or  other- 
wise, without  the  parishioners'  consent,  yet  if  it  be  after  assented  to  and  confirmed  by  the 
major  part  of  the  parishioners,  that  will  make  it  good;  see  Wats.  c.  89. 

-t  Because  be  is  charged  in  respect  of  the  land,  it  not  being  a  personal  rate;  see  2  Roll. 
Abr.  289.  But  it  has  been  before  stated,  that  a  person  cannot  be  charged  in  the  parish 
whero  be  is  inhabitant  for  land  which  he  has  in  another  parish,  to  the  reparation  of  that 
church  where  be  inhabitti,  for  then  he  might  be  twice  charged,  for  he  may  be  charged  for 
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4th.  Jh  to  tenant  and  landlord. 
Anon.  T.  T.  1692.  K.  B.  4  Mod.  148. 
'The  tenant     On  a  libel  in  the  Spiritual  Court  against  the  defendant  for  not  paying  of  a 
and  not  tbe  f^i^  towards  the  repairing  of  a  church,  &c.  he  suggested,  that  the  lands  were 
'*La  bl^i*  ^  ^^®  occupation  of  his  tenant,  and  that  he  was  not  an  inhabitant  of  the  parish 
T  ^4  1    ^^^^^  ^^^  church  was,  &c.;  and  this  was  held  a  good  suggestion;  for  it  is 
'    contrary  to  law  to  charge  a  person  with  repairs  who  does  not  live  in  the  pa- 
rish.    The  tenant  of  the  land  should  be  charged,  and  not  the  owner. 

Per  Cvr.  If  a  man  takes  a  lease  of  a  stall  in  a  market  town,  which  he  uses 
once  a  week  to  sell  bis  wares,  but  lives  in  another  parish,  he  shall  not  be 
charged  towards  the  repairs  of  the  church  in  that  market  town. 

5th.  Jh  to  thefownder. 
It  seems  that  the  founder  of  a  church,  and  his  tenants,  are  exempt  from  the 
charge  of  repairing  it;  see  Degge,  p.  I.e.  12. 

6w.  Clothe  rectory. 
The  rectory  or  vicarage  are  not  chargeable  to  the  repair  of  the  body  of  the 
church;  see  DeggOy  put  1*  c.  IS.     But  an  impropriator  of  a  rectory  is  bound 
to  contribute  to  the  repair  of  the  church,  if  he  has  lands  in  the  parish  which 
are  not  parcel  of  the  rectory;  see  Gibs.  197. 

1th.  A  to  the  vnhahiianiB  of  several  vilh  in  one  parish. 
Burton  v.  Wiledrt.  M.  T.  1737.  K.  B.  And.  32. 
If  a  parish  ^  prohibition  the  plaintiff  states,  that  M.  is  an  ancient  parish,  having  an  old 
cowm  of  parish  church,  and  consisting  of  one  village  called  A. ,  and  three  other  villages, 
scvnral  and  sets  forth  a  custom  to  make  a  general  rate  to  reimburse  the  churchwardens 
vill0,  and  their  expenses,  and  for  the  inhabitants  of  A.,  by  a  particular  levy,  to  raise  two- 
^nito  ^  to  ^^^  of  such  rates,  and  the  inhabitants  of  three  other  villages,  by  a  parttcclar 
tovv  the  ^^^7}  ^^  other  one-ihird.  That  a  rate  was  made  by  the  parishioners  for  reim* 
rata  in  oar  bursing  the  sum  of  19i.,  laid  out  by  defendants  (the  churchwardens)  in  repair- 
tain  propor  ing'the  church,  and  the  said  three  villages  were  rated  at  above  one- third. — 
tiona  tbey  Held,  that  the  custom  is  well  allesed,  and  a  reasonable  one,  for  the  word  "  ut- 
mast  pnr  hahitanf^  is  to  be  construed  according  to  the  subject  matter,  and  includes  aU 
Sn/rauon  ^^^^  persons,  and  those  only,  as  by  law  are  liable  to  the  payment  of  church- 
;abla  ornot.  '^tes.  The  custom  may  be,  or  might  have  been,  a  reasonable  one,  and  though 
'  the  reason  assigned  by  the  plaiutiiT,  viz.  that  A.  has  more  inhabitants,  be  not 
sufficient,  it  shall  not  therefore  be  overturned, 

Bth.  .As  to  the  hall  of  a  company. 
.   The  hall  of  a  company  is  rateable  to  the  repairs  of  a  church;  see  Jones,  187. 

9th.  As  to  a  stall  in  a  market. 
A  petty  chapman  who  takes  a  standing,  for  rent,  in  the  waste  of  the  manor 
within  the  market,  for  two  or  three  hours  every  market-day,  to  sell  his  commo- 
dities, and  inhabits  in  another  parish,  he  is  not  rateable  to  the  reparation  of  the 
church  in  respect  of  the  standing;  see  2  Roll.  Abr..  ^89. 

(c)  Cf  the  mode  (f  assessing  the  rate. 
I  4^5  1  The  assessors,  in  their  arrangement  of  the  rate,  must  observe. the  following 
rules: — Ist.  Every  inhabitant  dwelling  within  the  parish  is  to  be  charged  ac- 
cording to  his  ability,  whether  in  land  or  living,  within  the  said  parish,  or  for 
.  his  goods  there;  that  is  to  say,  for  the  best  of  them,  but  not  both.  ^.  Every 
farmer  dwelling  out  of  the  parish,  and  having  lands  and  living  within  the  said 
parish  in  his  own  occupation,  is  to  be  charged  to  the  value  of  the  same  lands  or 
living,  or  else  to  the  value  of  the  stock  thereupon,  even  for  the  best,  but  not 
for  both.  3d.  Every  farmer  dwelling  out  of  the  parish,  and  having  lands, 
and  living  within  the  parish,  in  the  occupation  of  any  farmer  or  farmers,  is 
not  to  be  charged;  but  the  farmer  or  fanners  are  to  he  charged  in  particularity 
every  one  according  to  the  value  of  the  land  which  he  occupies^  or  according 

thii  in  tha  paruh  where  tbe  land  liea;  see  2  Roll.  Abr.  289;  hence  tbe  rate  sbail  be  laid 
Qpon  tbe  lands  in  the  pariah,  although  the  occnpiers  inhabit  in  another  parish;  see  6  Co. 
6S, 

,  t  For  it  was  determined  in  Jeffirej'scaae,  6  Cp.  66.  that  it  is  the  inhabitant  and  pariab- 
loner  who  b  to  be  chargeable,  and  that  the  receipt  of  rant  cannot  make  the  lessor  a  paraoa 
Ofthatdeaeription. 
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to  the  stock  thereupon;  even  fi)r  the  best,  but  not  for  both.  4th.  Every  in- 
habitant and  farmer  occupying  arable  land  within  the  parish,  and  feeding  hia 
cattle  out  of  the  parish,  is  to  be  charged  for  the  arable  lands  within  the  parish, 
although  hia  cattle  be  (ed  out  of  the  parish.  5th  Every  farmer  of  any  mill 
within  the  parish  is  to  be  charged  for  that  miH;  and  ihe  owner  thereof  (if  he 
be  an  inhabitant  i»  to  be  charged  for  his  liability  in  the  same  parish,  besides 
the  mill.  6th.  Every  owner  of  lands,  tenements,  copyholds,  or  other  heredi- 
taments, inhabiting  within  the  parish,  is  to  be  taxed  accordmff  to  his  wealth  in 
regard  of  a  parishioner,  although  he  occupy  none  of  them  himself;  and  his 
farmer  or  farmers  also  are  to  be  taxed  for  occupying  only.  And,  7th.  The 
assessors  are  not  to  tax  themselves,  but  to  leave  the  taxation  of  them  to  the 
residu  of  the  parish;  Form  of  Assessment;  1  Bum.  Ecc.  384;  see  God.  Ap- 
pend. 10,  11. 

{d}  Of  the  appeal  agaivul  the  rate. 

If  any  person  shall  fyid  himself  agrieved  at  the  inequality  of  any  such  as- 
sessment, his  appeal  is  to  the  Ecclesiastical  Court;  see  Degge,  part  1.  c,  IS.    The  Spirt 
(c;  Uf  the  mode  pf  ei^ordng  compliance  vnth  the  rale.*  *°«d  Coort 

1.  Rogers  v.  Davenant.  H.  T.  1674.  S.  P.  2  Mod.  Rep.  8;  S.  C.  1  id.  194.  *»•  ^"^^ 
236.  S.  P.  Rex.  v.  Pepper.  M.  T,  1694.  K.  B  Comb.  298.    .  {SJ'JSSh 

It  was  agreed  that  the  Spiritual  Court  has  power  to  compel  the  parish  to  re-  to  repair, 
pair  the  church  by  tiieir  ecclesiastical  censures,  but  they  cannot  appoint  what  bat  not  to 
sums  are  to  be  paid  for  that  purpose,  because  the  churchwardens,  by  the  con-  "take  the 
sent  of  the  parish,  are  to  settle  that.     As  if  a  bridge  be  out  of  repair,  the  '*'®' 
justices  of  peace  cannot  set  rates  upon  the  persons  that  are  to  repair,  but  they    t  ^^  i 
must  consent  to  it  themselves. 

*  If  any  qf  the  parishioners  refuse  to  pay  their  rates,  being  demanded  by  the  chorch- 
wardens,  they  are  to  be  sued  for  and  to  be  recovered  in  the  ecclesiastical  conrts,  and  not 
elsewhere;  Degge,  p.  1.  c,  12.  For  the  cognizance  of  rates  made  for  the  reparation  of 
cbarchcd  and  charcbyards  belongs  to  the  Spiritnai  Court.  And  lately  the  Court  of  K.  B. 
refused  to  grant  a  mandamus  to  churchwardens  to  moke  a  church  rate,  the  matter  being 
one  of  exclusive  ecclesiia«tical  jurisdiction,  5  T.  R.  364.  Pursuant  to  thisaeneral  doctrine, 
prohibitions  have  on  many  occasions  been  denied,  or  consultations  granted  by  the  tempo- 
ral courts.  As  in  this  ease  of  Crurapton  and  Paget,  Cro,  Eliz.  659;  where  it  was  moved,  * 
that  they  of  the  Spiritual  Court  would  try  the  quantity  of  the  land  (the  tax  being  according 
to  the  rate  of  their  Tand,  and  the  person  pretending  that  he  was  taxed  for  more  land  than 
he  really  had);  and  it  was  alledged,  that  this  was  always  triable  at  common  law;  the  res- 
oltttioa  of  the  Court  was,  that  the  principal  being  suable  in  tbe  Spiritual  Court,  the  circum* 
stances  concerning  it  are  inquirable  and  triable  there  also,  and  a  consultation  awarded.  So 
also  where* it  suggested  in  order  to  a  prohibition  that  tbe  lands  were  overrated,  and  that 
the  custom  of  the  parish  was,  not  to  be  rated  according  to  the  lands  and  houses,  bntaeceV' 
ding  to  sheep  walks;  the  Court  declared,  as  to  the  first  suggestion,  that  it  was  not  material, 
because  rates  being  to  be  proportioned  to  the  value  of  the  land,  the  valuing  of  the  land  most 
properly  belong  the  Spiritual  Court;  and  as  to  the  second,  it  was  said  by  Haughton  (but 
not  finally  resolved  by  the  Court,)  that  of  common  right  the  house  and  alt  the  lands  are 
chargeable  to  the  reparation  of  the  church;  and  that  customs,  in  prejudice  of  such  repara- 
tion, are  void;  as,  at  another  time,  the  discharge  by  custom  of  900  acree  of  wood,  fVorn^ 
payment  of  church  rates,  was  declared  to  be  a  custom  against  law.  Again,  in  the  case  of 
Longmore  and  Churchyard,  (Latch.  ^17.)  where  the  suggestion  was,  that  by  custom  the 
rate  ought  to  be  in  proportion  to  the  king's  tax,  and  that  the  party  was  rated  above  that 
proportion;  Buldstrode  said,  this  was  a  spiritaf  matter,  and  ought  to  be  tried  in  the  Spirit- 
ual Court,  unless  it  appeared  that  some  proof,  which  ought  to  be  allowed  by  the  rules  of 
the  common  law,  had  been  ofiered  there  and  dis:«l!owed;  and  in  the  event,  consultation 
was  awarded  by  the  whole  court.  So  (Poph,  197.)  where  it  was  alleged  that  the  rat e^ 
was  imposed  needlessly  (viz.  for  casting  new  bells,  where  there  were  four  before),  a  pro* 
hibitton  was  denied.  In  like  manner  (i  Vent.  808)  where  a  prohibition  was  prayed,  up- 
on a  surmise  that  the  tax  was  imposed  upon  one  port  of  the  parish,  omitting  the  rest;  the 
Court  doubted  in  regaid  it  was  not  alledged  that  they  had  ofiered  that  plea  in  the  Ecclesi- 
astical Court,  because  reparation  of  churches  is  proper  for  their  cognizance.  And  though  a 
prohibition  was  granted,  that  the  others  might  demur  if  the^^  thought  fit.  yet  it  was  after- 
wards countermanded;  for  this  may  be  properly  pleaded  in  a  Spiritual  Court,  and  if  not 
allowed,  is  a  cause  of  appeal;  Gibs,  195.  So  if  a  suit  is  instituted  in  the  Ecclesiastical 
Court  for  a  church  rate,  and  a  ruslora  pleaded  of  a  certain  sum,  or  of  something  done,  in 
lieu  of  the  rale,  and  that  a  plea  is  admitted,  they  proceed  to  ir>  that  custom  in  the  same 
manner  as  a  modus;  bui  if  the  custom  is  denied,  it  will  be  a  proper  ground  for  a  prohibi- 
tion (bv  the  Lord  Chancellor  Hardwicke,)  for  the  defect  of  trial  in  the  Ecclesiastical  Court, 
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B«t,  whrf  2.  The  CHuscHWARinurs  o*  St.  Ank,  Wkstmissteb,  M.  T.  1696.  K.  B.  i 
the  rate  H  Ld.  Bajm.  512.  S.  P.  Mayib  f.  Germ a!i.  M.  T.  1680.  C.  P.  3.  Show. 

crofTmaT  ^P^'B  ^  motion  for  a  prohibition  to  stay  a  aoit  against  J.  S.  for  not  pajing  a 
eompel  the  ^^^  imposed  by  the  Churchwardens  and  other  parishioners  for  building  Sio 
paymeBt  of  Church  of  St.  Ann's  in  Westminster.  The  Court  said,  a  suit  may  lie  in  the 
It.  Spiritual  Court  for  non-payment  of  a  tax  assessed  for  repairs  of  a  church,  but 

not  ibr  buildin)(  a  Church. 

[  437  1    3.   Rbx  T.  the  CHUaCHWAROINS  OF  MlLNROW.  T.  T.  1816.   K  B.  5M.  & 
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i'^^'t^t.  The  Court  were,  in  this  case,  called  upon  to  decide  whether,  und^  the  53 
aWafUie  ^®'  ^-  ^*  *^-  *•  ''•  •  P^^^X  summoned  before  two  justices  for  non-payment  of 
jatticeiram  a  Church  rate,  might  give  them  notice  that  he  disputed  the  validity  of  the 
oiarily  jaris  rate,  or  his  liability  to  pay  the  same,  akhough  no  proceeding  was  commenced 
diction  to  in  the  Ecclesiastical  Court,  and  thereby  deprive  them  of  the  power  to  pro- 
compel  pay  QQ^^  p^  Cwr,  Before  the  passing  of  the  statute  in  question,  a  considera- 
^b^ch  ^^®  expeoce  and  delay  was  incurred  in  the  recovery  of  Church  rates.  Hie 
rates,  is  ree  object  of  the  legislature,  as  it  appears  to  us,  was  to  give  a  remedy  by  snmma-* 
tricted  ry  application  in  the  case' of  a  Church  rate  withheld,  but  not  to  draw  question- 
where  the  able  cases  oJ  aUud  examen,  A  jurisdiction  was  accordingly  created  with  certaia 
P^^:r  ^^'^8  exceptions;  as,  Ist.  that  the  amount  shall  not  be  beyond  10^;  in  the  next 
t^/to^hcr  pl^^<^9  ^  muai  be  in  respect  of  a  matter  where  the  validity  of  the  rate  has  not 
justices  of  heen  questioned  in  the  Ecclesiastical  Court.  But  in  this  case  the  jurisdiction 
bis  inten  of  the  justice  is  well  initated.  Then  comes  the  proviso  which  limits  the  ex- 
tenUpn  to  ercise  of  their  juiisdiction.  It  declares,  that  if  the  validity  of  the  person  who 
disfBte  its  ig  demanded  to  pay  the  same,  be  disputed,  and  the  party  disputing  the  same 
ii^lidi^,  al  '^  notive  thereof  to  the  justices,  the  justices  diall  forbear  givios  judgment 
proceedine  tnereupon;  so  that  the  condition  respecting  the  proceeding  in  any  Ecclesiasti- 
is  eonnoen  cal  Court,  applies  to  the  issuing  of  the  summons,  and  is  not  inconsistent  with 
eed  in  the  the  party's  disputing  the  validity  of  the  rate  when  he  comes  before  the  jus- 
Eeelesiasti  tices,  although  a  proceeding  may  not  then  have  been  instituted  in  the  EcclesL 
^  jj9a^'i  ^^^^  Court.  The  enacting  clause  refers  to  the  commencement  of  the  jus 
L  ^'^  J  tice's  jurisdiction,  the  proviso  to  the  proceeding  upon  it  after  it  has  well  at- 
tached. The  notice  given  by  the  person  whose  case  is  now  before  us  is  a 
ee$ser  of  the  proceeding  before  the  magistrates.  He  may,  therefore,  proceed 
to  recover  his  demand  according  to  the  due  course  of  law,  as  before  accus* 
tomed.     See  1  Burr.  485. 

for  the  trying  of  the  ciisU;m  of  the  common  law;  1  Atkyns,  289.  So  if  the  boottds  of  the 
parish  come  IB  dispnto  in  the  Ecclesiastical  Coort,  that  is,  if  the  party  asseued  aver  thatthe 
land  for  which  he  is  assessed  lies  in  another  parish »  and  not  in  the  parish  where  it  is  asses- 
sed, if  the  party  be  contentions,  he  may  have  a  prohibition,  and  try  it  at  common  law; 
Dogge,  p.  1.  e.  12. 

*By  statutes  53  Geo.  3.  c.  127.  s.  7.  for  England;  and  54  Geo.  3.  c.  68.  s.  7.  for  Ire- 
land, when  any  person  rated  to  chnrch  or  chapel  rate  (the  validity  of  which  has  net  been 
qaestioned  in  any  ecclesiastical  conrt.)  shall  refase  to  pay  the  same,  any  jastice  of  the 
eonnty,  city,  or  town,  where  the  chnrch  is  situate,  on  complaint  of  the  chnrchwardeas.  who 
ooght  to  receive  the  same,  may  convene,  by  warrant,  snch  person  before  two  mr  more  jus- 
tices, and  eiamine,  on  oath  administered  to  by  them,  into  the  merits  of  the  complaint,  and, 
by  order  under  their  hands  and  seals,  may  order  payment  of  any  sum  so  due,  not  exceed- 
ing, 10/.,  besides  costs,  ascertained  by  the  justices;  and  on  refusal  or  neglect  to  pay  accor«* 
ding  to  snch  order,  any  one  of  such  justices,  by  warrant  under  hand  and  seal,  may  levy 
the  money  thereby  ordered  to  be  paid,  with  the  above  costs,  as  well  as  those  of  distress 
being  first  allowed  as  above,  by  distress  and  sale^of  the  goods  of  the  offenders,  his  execu- 
tors, or  administrators,  rendering  him  the  overplus.  Any  person  grieved  by  the  judgment 
of  two  or  more  such  jasiices,  may  appoal  to  the  next  quarter  sessions  for  the  county,  £cc, 
wherein  the  chnrch,  &e,  for  which  the  rate  was  made  is  situate;  and  if  the  justices  prq- 
sent,  or  a  majority,  find  cause  to  affirm  the  judgment,  it  shall  be  decreed  by  order  of  ses- 
sions, with  coHts,  to  be  levied  by  distress  and  sale  of  appellant's  goods.  Provided  that 
when  such  appeal  is  made  as  above,  no  distress  warrant  shall  be  granted  till  after  its  deter- 
mination; and  that  nothing  herein  shall  alter  the  jurisdiction  of  ecclesiastical  courts,  to  hear 
and  determino.cauiies  touching  the  validity  of  any  church  or  chapel  rate;  or  from  enforc- 
ing payment  thereof,  if  exceeding  10/.  from  the  party  proceeded  against;  if  the  validity  of 
such  rate  or  liability  of  the  person  from  whom  it  is  demanded  be  disputed,  and  the  party 
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(f)  Q^  ^^  ^^f^  '^^  noj^paymeut  of  the  rale.  And  a  ^e 

Uek  v.'  the  Churchwardens  op  Milnerow.  T.  T.  1816.  K,  B.  5  M.  &S.  ^^•"^^■^ 

248.  ^y  *  P*«ty 

The  63  Geo.  3.  c.  127.  s.  7.,  by  which  a  remedy  is  given  by  summary  ap- J°^™J*^ 
j^atioo  to  justices  in  the  case  of  a  Church  rate  withheld,  provides^  that  if  jostices  an 
there  should  be  a  purpose  notiRed  by  the  party  who  is  brought  before  the  jus-  der  the  63 
tices,  that  he  means  to  dispute  the  vaiidity  of  the  rate,  or  his  liability  to  pay,  ^^>  '■  fo' 
the  justices  shall  forbear.     The  question  which  now  arose  was,  whether  what  °®°P"y 
passed  before  the  magistrates  in  the  case  before  the  Coust,  was  a  su(ficient°)^"4c>q  n 
notice  of  the  party^s  intention  to  dispute  the  rate.     It  appeared,  that  at  the  cbarch  rate 
hearing  before  the  justices,  and  in  their  presence,  the  party  alleged  to  be  lia-  that  he 
ble  declared  that  he  would  bring  an  action  against  any  person  who  ventured  wonld 
to  lery  the  rate,  as  he  thought  he  had  no  right  to  pay,  because  he  had  nobnoganaa 
claim  or  seat  in  the  Chapel.     The  Court  held  it  sufiicifjit,  and  said:  if  a  per-^^^°N^^ 
son  was  merely  to  say  before  the  justices  that  he  disputed  the  rate,  it  would  ^^  P^^^on 
not  be  sufficient,  inasmuch  as  he  ought  to  show  something  to  manifest  that  he  tared  to  le 
disputed  it  bona  fide.     But  here  the  party  says,  in  eflect,  '^  I  dispute  the  vaJi-  vy  the  rate, 
dity  of  the  rale;"  and  not  only  so,  out  he  gives  his  reason  for  it,  viz.    ^^  be-as  he  tho't 
cause  he  had  no  claim  or  seat  in  the  Chapel. '^     Whether  this  be  or  be  not  a  he  had  do 
valid  ground  for  disputing  his  liability  to  pay  the  rate,  it  is  not  for  us  to  decide;  "S*^^ 
nor  was  it  for  the  justices,  agaitist  the  will  of  the  party.     It  seems  to  us,  ^qJ^  ^ 
therefore,  that  this  was  such  a  notice  to  the  justices  of  the  party's  disputing  had  no 
the  rate,  as  calling  on  them  to  forbear  proceeding  to  judgement  claim  to  or 

(J^  Relative  to  profaneness  in  the  church.  "eat  in  the 

(o)  By  nutking  an  arrest  .  ^^^\'  "* 

Arrests  in  ehurches  and  church-yards  are  expressly  interdicted  by  the  50  ^^^^{^^.| 
Edw.  3.  c.  5.  and  1  Rich  2.  c.  15.  and  though  the  arrest  under  such  circum-  he  dispntee 

give  notice  thereof  to  the  jnatices,  they  shall  forbear  giving  judgment  thereon,  and   the  hia  liability 
Mnone  demanding  the  same  may  proceed  to  recovery  of  Aeir  demand  by  doe  ooorae  of  to  pay  the 
l«w»  as  before  accustomed ;  bat  nothing  herein  shall  aifect  parliamentary  regolations  re«  rame,  to  op 
speoting  cboreh  or  cliapol  rates  of  any  particalar  parishes  or  districts.     And  by  64,  6.  8.  erate  as  A 
c,  170.  8.  12.  the  goods  and  chattels  of  any  person  neglecting  to  pay  any  sum  legally  as-  eeater  of 
sesed  on  him  for  any  chnrcb-cess,  for  seven  days  after  demand  made,  may  be  distrained,  the  proceed 
not  only  within  the  district,  parish,  township,  or  hamlet,  in  which  it  is  made,  but  also  ings. 
witbinany  other  district,  parish,  he,  within  the  same  coonty,  rising,  division,  or  jorisdic- 
tiim;  and  it  sufficient  distress  cannot  be  foond  within  soch  county,  £c.,  then,  on  oath  there- 
of made  before  any  one  or  more  justice  or  justices  of  the  peace  of  any  county,  &c.  in 
which  any  of  the  coods  or  chattels  of  such  person  shall  be  found,  which  oath  such  justice 
or  jostices  shall  administer  and  certify,  by   indorsing  his  or  their  name  or  names   on  the 
warrant  granted  to  make  such  distress,  such  foods,  ftc.  shall  be  liable  to  such  distress  and 
sale  in  such  other  county,  he,  and  may,  under  such  warrant  and  certificate;  be  distrained 
mad  sold,  as  if  found  within  the  district,  parish,  he,  in  or  for  which  the  rate  was  doe. 
Where  a  constable  having  a  warrant  of  distress  under  68  Geo.  8.  c.   127.  s.  7.  broke,  the 
OQter  door  of,  and  enterea  plaintiff's  dwelling-house,  it  was  held,  that  although  he  thereby 
exceeded  his  authority,  yet,  as  it  was  not  shown  that  he  acted  with  any  other  intention  than 
that  of  executing  the  authority  delegated  to  him  by  the*  warrant,  no  action  could  be  mnin- 
tained  after  the  expiration  of  three  calendar  months  after  the  fact  committed;  see  sect.  12. 
of  this  act;  Theobald  ▼.  Crickmore,  I  Bar.  and  Aid.  Rep.  227.  abridged  post,  Constable. 
And  by  1 7  Geo.  2.  c.  87.  where  there  shall  be  any  dispute  in  what  parish  or  place  impror 
Ted  wastes,  and  drained  and  improved  marsh  lands  lie,  and  ought  to  be  rated;  the  oecopi<« 
ers  of  such  lands,  or  housed  built  thereon,  tithes  arising  therefrom,  mines  therein,  and  sale-' 
able  underwoods,  shall  be  rated  to  this  and  all  the  other  rates,  within  such  parish  and  place 
as  lies  nearest  to  such  lands;  and  if  on  application  to  the  officers  of  Huch  parish  or  place  to 
have  been  rated  as  aforesaid,  any  dispute  shall  arise,  the  justices  of  the  peace  at  the  next 
•easions  after  such  application  made,  and  after  notice  given  to  the  officers  of  the  several 
parishes  and  places  adjoining  to  such  lands,  and  to  all  others  interested  therein,  may  hear 
and  determine  the  same  on  tlie  appeal  of  any  person   interested,  und  may  cause  the  same 
to  be  equally  assessed;  whose  determination  therein  shaH  be  final.     But  this  shall  not  de- 
termine the  boundaries  of  any  parish  or  place,  other  than  for  the  purpose  of  rating  snch 
lands  to  the  parochial  rates  as  afore^iid.     And  the  church-rate  charged  upon  quakers  ia 
recoverable  before  the  justice  of  the  peace,  in  like  manner  ss  their  tithes.     If  the  church- 
wardens defer  to  make  or  collect  their  rate  until  they  are  out  of  their  office,  they  are  de*  ^ 
prived  of  all  legal  authority  of  doing  either;  bat  they  may  present  the  persons  In  arrear,  at 
the  Easter  visitation,  when  thoy  go  out  of  their  office;  and  the  judge  will  cause  justice  to 
be  done  therein,  or  their  successors  may  prosecute  for  the  same;  1  Bac.  Abr.  876. 
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stances  woald  not  be  void,  the  party  may  be  indicted;  see  Cro«  Uiz.  654 ;  Cro^ 
Car.  60S;  29  Car.  2  c.  7;  Petersdorff  on  Bail,  128. 

(6)  By  holding  fairs  and  markets. 
By  the  13  £dw.  1.  st,  Wynton,  c.  s.  it  is  conrimanded  from  hencefbrtii  neitfa- 
er  fairs  nor  markets  be  kept  in  churchyards  nor  churches;  see  Athen  137. 

(c)  By  holding  temporal  courtt. 
No  temporal  courts,  leetsi,  nor  lay  juries,  are  to  be  holden  in  church,  chap-^ 
el,  nor  churchyard;  see  Lind.  270. 

(d)  By  holding  flays. 
By  the  88th  canon,  no  plays  are  to  be  kept  in  the  church,  chapel,  or  church 
yard;  see  Gibs.  191. 

{t)  By  having  feasts, 
"By  the  88th  canon,  the  churchwardens  or  questmen  shall  sufier  no  feastsy 
banquets,  suppers,  church  ales,  drinkings,  or  any  other  profane  usage^  to  be 
kept  in  the  church,  chapel,  or  churchyard. 

(/)  By  having  musters. 
By  the  88th  canon,  {the  churchwardens  or  questmen,  and  their  assistanU, 
shall  surer  no  muster  to  be  kept  in  the  church,  chapel  or  churchyard. 

(^)  By  Brawling,     See  tit.  Brawling. 
I   430  T  W  ^  duturbing  the  cor^egation  dttriTig  divine  service,   • 

Any  peraoa  1.  Glkver  v.  Htndb.  M.  T.  1672.  C.  P.  I  Mod.  168. 

though  not  Id  an  action  of  assault  and  battery  against  the  defendants,  the  declaraltoD 
*  ®"f^^*  stated,  that  the  defendants,  at  York'Castle,  in  the  county  of  T.,  with  force  and 
warden  •™*'  ^***  Msault,  and  itt  treat  the  plaintiff^  to  his  damage,  &c.  To  which  the 
may  pre  ^^^^^n^^u^ts  pleaded  not  guilty  to  the  assault,  beating,  and  ill  entreating;  and 
▼enta  per  >&y»  fhat  at  such  a  place  in  th^  county  of  Lancaster,  one  J.,  a  curate,  was  per- 
son djatnrb  forming  the  rites  and  funeral  obsequies,  according  to  the  usage  of  the  church  of 

ingoeoB     England,  over  the  body  of ,  there  lying  dead,  and  ready  to  be  buried; 

ffj^*^  and  that  the  plaintiff  did  maliciously  disturb  him,  and  they,  the  defendants,  re- 
miniater  ii  J""^®^  him  to  desist,  and  because  he  would  not,  that  they,  to  remove  him,^. 
performing  «^' ^®  P*'®v«nt>Bff  of  further  disturbance,  moZ^er  inoniM..  On  demurrer,  it 
the  banal  Was  contended,  that  the  plaintiff^  according  to  the  1  P.  ^  M.  c.  3.  had  only 
'■•rvioe.       eZDOsed  himself  to  ecclesiastical  censurers. 

Per  Cur,  The  1  P^  &  M.  only  extends  to  preachers;  but  the  1  Eliz.  c.  3. 
8.  9.  includes  all  men  in  orders  that  perform  any  of  the  public  service.  But 
neither  of  these  statutes  take  away  the  common  law.  Therefore  any  person 
there  present  might  have  removed  the  plaintiff  at  common  law;  for  they  were 
all  concerned  in  the  service  of  God  that  was  then  performing,  so  that  the  plain- 
nrVi«\iid**^»  "*  disturbing  it,  was  a  nuisance  to  them  all;  and  might  be  removed  by  the 

Mnnot  be   ®*"®  '"i®  ^^**^  ^^^  *^^®^®  *  ™*n  *o  a*»ate  a  nuisance Judgment  for  defen- 

mstified  by<^"»*-  See  1  Stra.  688;  1  Hawk.  P.  C.  271;  12  Mod.  610;  1  Ld.  Raym- 
removing  a  62;  1  Saund.  13. 

party  frem  2.  Cockruft.  v.  Cockruft,  E.  T.  1685.  K.  B.  Comb.  17. 

?«Idn  Dtf  -A  ^"  ^^  *^^"^"  ^^^  *  battery  by  removing  plaintiff  from  his  seat  in  church,  the 

ly  b^  a       a«fen^ant  pleaded  molliter  mamis  imposuit;  it  was  contended,  however,  for  the 

ehiuehwar  P^wntifT,  that  the  |dea  was  insufficient.     And,  afier  long  consideration,  the 

deo.  court  were  of  opinion,  that  there  could  be  no  justificfition  of  a  battery  in  a 

And  the  lai  ^^^^^^9  unless  in  the  case  of  churchwardens. 

ter  may  j»      _,  ^;  ^awe  v.  Planna.  M.  T.  1666.  K,  B.  1  Saund.  13. 

tigr  taking      Trespass  for  assault;  plea,  that  defendant,  as  churchwarden,  committed  the 

off  a  per      assault  by  takmg  off  the  hat  of  the  plaintiff,  who  persisted  in  wearing  it  (after 

•Mi  ^t    request  made)  during  divine  service.— Judgment  for  defendant. 

«wj^^«»     4.  Rex.  v.  Blisset  and  another.  M.  T.  1699.  K.  B.  1  Mod.  Rep.  13;  S. 

vice.  ,  C.  2  Keb.  558. 

Meetiac  tn  tLi  I  ^^  ag"'ced,  that  to  meet  in  conventicles  in  such  numbers  as  may  be  af- 

maltii^ly  ?*«"*">g  *^  the  people,  and  in  such  numbers  as  the  constable  cannot  suppress, 

at  a  pUce  J®.  *  oreach  of  the  peace,  and  the  parly  shaJl  be  bound  in  a  recognizance  for 

ef  weisiip,  Ais  good  behaviour. 
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(N)   RfiLATITE  TO  THE  CHURCHWaT^  »  »  bwwb 

Rex  v.  Thrower.  E.  T.  1625.  K.  B.  1  Vent.  208.  ^^^ 

Thrower  was  indicted  for  stopping  contmunem  viam  pedestrem  ad  ecclcsiam  de  ^^i  n 
WUby;  and  the  indictment  being  removed  by  certiorari,  it  was  objected  that  j^^^  indict 
«n  indictment  would  not  lie  for  a  nuisance  in  a  church  path,  since  the  proceed-  m^nt  for 
ings  ought  to  be  in  the  Ecclesiastical  Court;  and  2d,  the  damage  is  private,  stopping 
9aA  only  concerns  the  parishioners.     Where  there  is  a  footway  to  a  common,  eommu 
every  commoner  may  brins;  his  action  if  it  be  stopped;  but  in  such  case  there  '^^  ^''^ 
can  be  no  indictment.     Hale,  C.  J.     If  this  were  alleged  to  be  communis  ^^  "'/*^ 
^de^iris  ad  ecctesiam  pro  parochianis,  the  indictment  would  not  be  eood,  for  am  de 
then  the  nuisance  would  extend  no  further  than  the  parishioners,  tor  which  Whitby, 
they  have  their  particular  suits;,  but,  for  aught  appears,  this  is  a  common  foot-i«  good.t 
way,  and  the  church  is  the  only  termintts  ad  ([uem,  and  it  may  lead  further;  the 
cfaarch  being  expressed  only  to  ascertain  it,  and  'tis  said  ad  commune  noevmen^ 
turn:  wherefore  the  rule  was,  that  he  should  plead  to  it. 

(O.  Relative  to  .vonconformity  to  the  worship  of  the  church. 
Brixton  v.  Standish.  H.  T.  1700.  K.  B.  1  Salk.  166;  S.  C.  3  Salk.  88;  S. 

C.6  Mod    188;  S  C.  Hoh.  141.  S^^^ 

The  plaintiff  was  libelled  in  the -spiritual  court  by  Mr,  Standish.  the  parson  T"*.^** 
«f  the  parish,  for  not  coming  to  his  parish  church  on  Sundays;  to  which  ^^^  cJJJJ^jniy 
fdeaded,  that  he  went  to  another  church  more  commodious  for  him:  on  this  pg^jgii  pj/ 
matter  being  suggested,  there  was  a  prohibition,  and  the  plaintiff  declared  gom  who 
therein;  and  the  single  question  was,  whether  he  was  compellable  to  go  to  his  do  oAt  go 


^  xne  m|iH  10  a  cDarenway  may  do  ciaimea  ana  maintained  oy  iiDei  m  tao  Bpiritaai  ^  pariaKioa 
Covrt;  166  Ayl.  Par.  488;  Gibs.   298.     Sach  caaement  is  commonly  claimed  as  a  private  ^rVnot 
way;  aad  on  suggestion  that  it  is  a  highway,  a  prohibition  will  be  granted;  see  Gibe.  298;  bonndto^o 
2  Roll.  Abr.  287;  Ayl.  Par.  488.  ,  .     to  his  om 

A  way  to  a  parish  charch,  or  to  the  common  fields  of  a  town»  or  to  a  villace  which  parish 
terminates  there,  may  be  called  a  private  way,  becaoso  ii  belongs  not  to  all  the  king's  charch. 
eobjects,  hot  to  the  particolar  inhabitants  of  snch  parish,  house,  or  village,  each  of  which, 
as  it  seems,  may  have  an  action  for  a  noisance  therein;  whereas  nuisancesin  highway* are 
paushable  by  indictmeot,  and  are  not  actionable,  anless  they  eanse  a  special  damage  to 
some  particular  person;  2  Bac.  Abr.  tit.  Highways^  A.     If  a  way  leading  to  a  cbnrch  he  a 
jnivate  way,  he  who  onght  to  repair  may  be  compelled  to  repair  by  the  Ecclesiastical  Conrt, 
and  no  prohibition  will  lie;  bat  otherwise  if  it  be  a  hiahway,  thoogh  it  lead  to  a  charch; 
March.  45.     If  it  be  a  highway,  that  is,  common  to  all  his  majesty's  subjects,  the  charge 
of  repairing  it,  of  common  right,  lies  on  (he  occopiers  of  lands  within  the  parish,  bat  may 
1»eeast  on  certain  persons  by  reason  of  indosure,  tenure,  or  prescription;  and  in  some  cases  • 
fa  to  be  regulated  by  the  sorveyors  appointed  under  the  highway  acts;  see  8  Bac,  Abr.  498. 
494. 

t  Persons  of  the  established  charch,  who  absent  themselves  from  divine  worship  throoih 
total  irreligion,  and  attend  the  service  of  no  other  persuasion,  by  tbe  1  Eliz.  e.  2;  28  Eliz. 
c.  1;  and  8  Jac.  1.  e.  4;  forfeit  Is.  to  tbe  poor  every  Lord's  day  they  so  absent  themselves, 
and  20/.  to  the  king  if  they  continue  snch  default  for  a  month.  And  if  they  keep 
any  inmate  thus  irreligioosly  disposed  in  their  houses,  they  forfeit  10/.  per  month;  and  this 
is  still  an  indictable  offence,  though  prosecutions  by  indictment  are  anfreqaent;  see  the 
fltatote  cases,  I  East,  P.  C.  10;  28  Hawk.!).  1.  c.  10.;  Bac.  Ab.  Heresy,  D;  Bom,  J.  and 
Dick.  J.  tit.  Lord's  Day;  Williams,  J.  Sabbath.  The  statute  29  Eliz.  c.  6.  s.  6.  provides, 
that  the  indictment  need  not  mention  that  the  offender  had  no  reason  or  eicnse  for  his  ab- 
sence, or  that  he  was  within  England;  but  he  must  now  show  this  in  his  plea.  The  sta- 
tnte  8  James  1,  c.  4.  s.  16.  provides,  that  no  proceedings  on  the  above  statutes  shall  be 
reversed  for  any  defect  of  form,  other  than  by  direct  traverae  of  the  party's  net  bating  been 
at  charch,  <ce.  The  offence  need  not  be  alleged  in  the  county  where  the  party  was  ai  the 
time,  it  being  a  mere  nonfezance,  and,  properly  speaking,  not  committed  any  where; 
1  East,  P.  C.  18;  Hawk,  b.  1.  c.  10.  s.  12;  6  Bac.  Abr.  Heresy,  D.  7.— Various  pleas  and 
exeoaes  may  be  suceeasfully  offered  to  prosecudons  ander  these  statutes.  By  sect.  24.  of 
tbe  Stat.  1  Eliz.  c.  2.  punishment  by  the  ordinary  is  a  bar  to  farther  proceedings;  1  East, 
P.  C.  19.  Stat.  28  diz.  c.  1.  s.  *.  only  affects  persons  above  16  years  of  age.  An  indict- 
ment for  any  first  offence  may  be  avoided  by  conformity,  and  all  penalties  prevented  by 
showing  a  sofficient  excuse  for  absence;  and  Catholic  and  ProtesUnt  dissenters  may  plead 
the  Acts  of  Toleration,  and  of  81  Geo.  8.  to  almost  all  prosecutions  nnder  these  acts. — 
Evidence;  proof  of  absence  from  the  party's  owe  parish  charch  is,  it  is  said,  sufficient  to 
Arow  the  anu$  upon  him  of  proving  where  ht  went  to  cbprch;  1  East,  P.  C.  19* 
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him;  2  Spel.  Cone.  141;  Lyiu  1B4.  233;  Reform.  L.  Eccl.  106;  Spar.  CoO. 
77.78.  126.237.  181.31.  and  that  this  is  allowed  by  common  law;  aee^Rol. 
Rep.  438.  4a5.  Hardr.  406.  407  ;•  and  that  the  spiritnal  court  is  to  judge 
of  the  excuse;  M.arch.  93.  And  by  the  act  of  uniformity,  every  man 
is  required  to  resort  to  his  parish  church ;  On  the  other  side  it  was  argu* 
ed,  that  the  disitributioo  into  parishes  was  by  the  common  law,  and  that  if  uiis 
distribution  did  by  coosequeoce  bring  people  under  a  new  obligation,  such  ob- 
ligation might  be  examinable  by  the  common  law;  that  the  statute  of  uniform- 
ity has  be4^  always  looked  <m  as  sufficiently  complied  with  by  going  to  anj 
chorch,  and  stat.  t2:3  £iiz  imposes  a  penalty  on  any  person  that  absents  him- 
self fiom  the  church,  contrary  to  the  stat.  1  Eliz.  ;  and  that  if  these  acts  are 
coD^rued  to  give  a  jurisdictioo,  that  jurisdiction  must  be  to  the  common  law 
couitsi,  and  net  the  Ecclesiastical  courts.  And  the  court  resolved,  that  every 
man  was  obliged  to  go  to  some  court  or  other,  and  that  an  entire  neglect  was 
punishable  in  the  Ecclesiastical  Court;  and  that  it  was  a  good  charge  at  first 
sight,  that  a  man  went  not  to  his  parish  church,  because  he  shall  not  be  sup- 
posed to  go  to  any  other.  And  the  Court  seemed  to  be  of  opinion,  that  though 
the  act  of  uniformity  » taken  to  be  introdu<:t2ve  of  a  new  law,  yet  the  thing  be* 
ing  purely  of  ecclesiastical  conusance,  and  proper  for  their  examination,  a 
coDSttltalion  ought  to  go. 

(P)  RELATIVE  TO  BCRGLiRT  IX.      Scc  onfCj  vol.  4.  p.  753.  762. 
(Q)  Relative  to  larcextix.     See  nos/,  tit.  Larceny, 
f  433  ]  11.  AS  TO  CHAPELS, 

(A)  Relative  to  private  chapels. 
Private  chapels  are  such  as  noblemen,  and  religious  persons,  have,  erected 
at  their  own  individual  chari^e,  for  the  accommodation  of  themselves  and  their 
ftmilies.  These  private  chapels,  and  their  ornaments,  are  to  be  mainlained  ftt 
the  party's  expence  to  whom  they  belong,  and  chaplains  provided  for  thera, 
and  should  be  consecrated  by  the  bishop  of  the  diocese ;  see  Oegge.  p.  I.e. 
12.  And  by  the  71st  canon,  no  minister  shall  preach  or  administer  the  holy 
communion  in  any  private  house,  unless  it  be  in  times  of  necessity ,  when  any 
being  either  ao  impotent  as  they  cannot  go  to  the  church,  or  very  dangerously 
sick,  are  desirous  to  be  partakers  of  the  holy  sacrament,  upon  pain  (^suapon- 
sion  for  the  first  ofience,  and  excommunication  for  the  second.  Provided,  that 
houses  are  here  reputed  for  private  houses  wherein  are  no  chapels  dedicated, 
and  allowed  by  the  ecclesiastical  laws  of  the  realm;  and  provided,  also,  under 
the  pain  before  expressed,  that  no  chaplain  do  preach,  or  administer  the  com- 
munion, in  any  places  but  in  the  chapels  of  the  aforesaid  houses;  and  that  also 
they  do  the  same  very  seldom  upon  Sundays  and  holidays,  so  that  both  the  lords 
and  masters  of  the  said  houses,  and  their  families,  shall,  at  other  times,  resort 
to  their  own  parish  churches,  and  there  receive  the  holy  communion  at  the 
least. 

(B)  Relative  to  free  cbapels. 
A  fi-ee  chapel  is  exempt  from  all  ordinary  jurisdiction;  see  Gibs.  210.  The 
king  may  erect  a  free  chapel,  and  exempt  it  from  the  jurisdiction  of  the  ordma- 
ry,  or  may  license  a  subject  so  to  do;  see  Degge,  p.  I.e.  12.  And  in  Gobd. 
145.  it  is  said,  the  king  may  license  a  subject  to  found  a  chapel,  and  by  his  char- 
ter exempt  it  from  the  visitation  of  the  ordinary;  but  in  Gibs.  21 1.  it  is  said,  no 
instance  has  ever  occurred. 

(C)  Relative  to  chapels  of  ease. 
•A  chapel  of  ease  merely,  is  that  which  was  not  allowed  a  font  at  its  institu- 
tion, and  which  is  used  only  for  the  ease  of  the  parishioners  in  prayers  and 
preaching,  (sacraments  and  burials  being  received  and  performed  at  the  jno- 
ther  church,)  and  commonly  where  the  curate  is  removable  at  the  pleasure  of 
the  parochial  minister.  A  chapel  of  ease  may,  however,  have  the  rights  of  a 
parochial  chapel  by  custom;  but,  in  the  present  day,  when  a  chapel  is  Institut- 
ed, though  with  the  parochial  rights  of  christening  and  burying,  there  is  usual- 
ly, if  not  always,  a  reservation  of  repairing  to  the  mother  church  od  a  certain 
nay  or  days,  to  prrserve  the  subordination;  Gibs.  299. 
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(D)  Relative  to  the  bef air.  [  434  \ 

The  repairs  of  a  chapel  are  to  be  made  by  rates  od  the  landholders  within 
the  chapelry,  in  the  same  manner  that  the  repairs  of  a  church;  and  such  rates 
are  to  be  enforced  bj  ecclesiastical  authority;  see  Gibs.  209;  68  Geo.  3.  c. 
45.  s.  18;  59  Geo.  3.  c.  134.  s:  12. 

(E)  Relative  to  the  celebration  of  marriage. 
See  tit  fott.  Marriage. 

<Bi|Hltell  SaMS*    6ee  tit.  Mwance. 

Cfltti:cMDarlllf1l8«    See  tits.  JfyprevAce,  Churches  and  Chapeh;  Over- 
seer; Poor;  Quo  Warranto. 

I.  OF  THE  PERSONS  WHO  ARE  OR  ARE  NOT  BOUND  TO 

SERVE  AS  CHURCHWARDENS,  p.  435. 

II.  OF  THE  CHOICE  AND  SWEARING  OF  CHURCRWAR- 
DENS. 

(A)  Of  the  choice. 
{a)  Time  of  election,  p.  436      (6)  Place  of  election,  p.  436.     (c)  How 
many  may  be  elected,  p.  436.     (d)  Manner  of  conducting  tne  election,  p.  436. 
it)  Who  may  vote,  p.  437.     (J)  Mode  of  compelling  the  election,  p.  441. 
(B)  Of  the  swearing,  441. 

III.  DUTIES  OF. 
(A)  In  general,  p.  443. 


(B)  In  i^articular. 
^a>  T< 


(a)  To  account,  p.  445.     (6)  To  make  rates^  p.  447.     (c)  To  present,  p. 
449. 

IV.  RIGHTS  OF,  p.  450. 
V.  LIABILITIES  OF,  p.  450. 

VI.  DISABILITIES  OF,  p.  451. 
VII.  OF  THEIR  AUTHORITY  BEING  JOINT  OR  SEVERAL,  453. 
VIII.  OF  DISPLACING  OR  REMOVING  OF,  p.  453. 

IX.  AS  TO  THE  TIME  THEY  CONTINUE  IN  OFFICE,  p,453.  [  435  ] 

X.  REMEDIES  BY  AND  AGAINST. 

(A)  Op  actions  bt. 

(a)   When  they  mwj  suCj  p.  453.     (6)  In  what  %nanner  to  «u€,  p, 
454.     (c)  Declaration  by,  p.  454. 

(B)  Of  actions  against,  p.  454. 

(C)  Of  their  relief  in  equity,  p.  456. 

XI.  REMEDY  BY  ONE  CHURCHWARDEN  AGAINST  AN- 

OTHER, p.  456. 

I.  OF  THE  PERSONS  WHO  ARE   OR  ARE  NOT  BOUND  TO  All  parub 

SERVE  AS  CHUCH WARDENS.*  *«?•";"• 

A  person  not  inhabiting  in  the  parish,  though  occii^ying  lands  in  it,  ought  ?  '''^^^^^ 
not  to  be  appointed  a  churchwarden,  because,  if  he  attend  to  his  duty  where  ^^^^ 
he  inhabits,  he  cannot  take  notice  of  absence  from  church,  nor  disorders  in  it,  anien  they 
io  the  oarish  in- which  he  does  not  inhabit:  see  Gibs.  Cod.  315.  be 

"  Charchwardess  ase  the  guardians  of  the  charcli,  fuid  repreMotatiTes  of  the  body  of 
tlie  parish;  1  Bla.  Com.  394.  Strictly  speakii^,  every  charciiwardOB  is  aluo  anpTerBOfr 
of  the  poor  by  the  4B  Eliz.  e,  2.  and  as  snch  is  joined  with  the  overseers  appointed  by  the 
jnttices  in  all  mattera  relating  to  tbo  poor.  Overseers,  however,  are  not  specially  appoint- 
ed b;  aet  of  parliament  to  saperintend  the  poor;  see  tit,  post.  Overseer. 

t  If  they  have  a  logal  capaoitjr.  It  seevs  that  a  partner  in  a  house  of  trade  is  not  ex- 
empted from  serviog  ths  office  of  eharefctrardeo,  from  the  circiunstanee  of  his  not  aetaally 
resiidivg  there;  see  And,  on  CborchwardeDs,  179.  And  in  the  case  of  Ford  v,  Chaaneey, 
cited  And.  on  Charchwardens,  182.  io  which  it  appeared  that  the  party  exercised  the 
trade  of  linen-draper;  the  father  oc<^ied  Ibe  hoose  and  kept  it,  )he  son  hved  as  boarder 
with  the  father  a^d  was  a  partner;  the  rent  wad  paid  oat  of  the  profits  of  the  bva&ness. 
The  son  was  choeep  chnrohwarden,  and  the  Coart  held,  that  though  he  wonM  not  have 
been  liable  as  an  inmate,  ha  was  as  a  partner.  So  in  the  case  of  Bokeo  v.  Zaehary  and 
Stevens,  cited  And.  on  Churchwardens,  182.  the  defendants  were  elected  obnrehwaraeiis, 
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Bstn  mem  Peers  of  the  realm,  by  reason  of  their  dignity,  and  members  of  parliwaenf 
ben  of  parity  reason  of  their  duties  in  the  House,  of  Cjommons,  are  exempted  from  the  o^ 
liament;      fice  of  churchwarden;  see  Gibs.  Cod  215. 

CImw  Clergymen  are  exempted  from  the  office  of  churchwarden,  their  other  duties 

^^        not  being  compatible  with  the  due  discharge  of  parochial  business;  see  Cribs. 
Earritten,    Cod.  215;  6  Mod.  140. 

attoniies;        Counsellors  nor  attorneys  ought  not  to  be  chosen  churchwardens;  and  if 
they  be,  they  may  have  a  prohibition,  by  reason  of  their  attendance  in  the  courts 
at  Westminster;  see  ^2  Rol   Abr..272. 
Cleriu  in         Clerks  of  Chancery,  King's  Bench,  Common  Pleas,  and  Exchequer^  by 
Conrt;        reason  of  their  attendence  in  the  courts,  are  ineligible  from  the  duties  of  church- 
wardens; and,  if  elected,  they  shall  have  a  wnt  of  privilege  out  of  the  said 
courts  to  be  discharged;  ibid. 
Apotheca        g^  g  &  7  W.  3.  c.  4.  apothecaries  who  have  served  seven  years'  appren- 
"^436  1  ^i<^®ship  shall  be  exempted  from  the  office  of  churchwarden;  and  by  the  5 
Phyncianf  *  ^^^*  ^-  ^'^'  ^^^  ^^  ^^^  ^  ^  ^^'  physicians  and  surgons  in  the  city  of  Lon- 
floifeoDs;  '  don  and  its  suburbs  are  exempted  fr<Hn  the  duties  of  churchwardens,  because 

of  their  obligation  to  attend  on  the  sick;  see  18  Geo.  3.  c.  15. 
JJUJJ^^      By  1  W.  3.  sess.  I.e.   18.  dissenting  teachers  or  preachers  in  holy  orders, 
or  pretended  orders,  being  duly  qualified,  are  exempted  from  the  office  of 
Catholic  mi  churchwarden.* 

nuten;  Roman  catholic  ministers  are  exempted,  provided  they  conform  to  the  31 

Vieiionof  Geo.  3.  c.  32.  s.  8. 

workhons  gy  ^  Q^^  3  c.  83.  visitors  of  workhouses  in  inddrporated  districts  are  in-- 
^'  eligible  as  churchwardens. 

Papifti*  If  a  parish  return  a  papist,  jew,  or  child  under  ten  years,  the  ordinary  would 

^ws,  chU    be  bound  to  reject  him.     Per  Lord  Howell,  1  Hagg.  10. 
M   eTSr*'     By  10  &  II  W.  3.  c,  23.  s.  2.  all  persons  who  have  prosecuted  felons  to 
Penonscon  conviction  are  exempted  from  the  office  of  churchwarden  in  the  parish  where 
vieted  offe^^^  o^ence  was  committed;  see  7  East,  174. 

lonjr;              By  42  Geo.  3.  c.  90.  s.  174.  no  sergeant,  corporal,  or  drummer,  of  the  mi- 
Served  in    ^^^>  "^^  ^^y  P^^v^^G  man,  from  the  time  of  his  enrolment  until  his  discharge, 
the  militia,  shall  be  liable  to  serve  as  a  peace  or  parish  officer.     So  registered  seamen  not 
Or  regiiter  actually  in  service,  are  exempt  by  7  &  8  W. 3.  c^  21. 
ed  seamen. 

II.  OF  THE  CHOICEt  AND  SWEARING  OF. 

(A)  Of  the  choice  of. 

(a)   Time  of  election. 

By  the  89th  canon  churchwardens  shall  be  ch<fsen  yearly  in  Easter  week. 

(6)  Place  of  election^ 
The  election  of  churchwardens  should  be  holden  in  the  vestry ;  see  Lane,  21 . 

(c)  How  many  may  be  elected. 
Two  churchwardens  are  generally  chosen ;  and  it  seems  from  the  8dth  ca- 
non there  must  be  more  than  one,  because  it  uses  the  word  churchwardens. 

(d)  Manner  of  condticting  the  election. 
^  •*•*'  Stoughton  v.  Reynolds.  T.  T.  1736.  cited  4  Vin.  Abr.  527. 

norbe^ad        ^^  *"*  action  for  a  false  return,  a  special  verdict  found  the  custom  to  be  for 

jovmed  im^^®  parishioners  of annually  to  elect  a  churchwarden;  that  S.,  the  plain- 

lefs  the  pa  tiff,  was  elected  by  the  parishioners  to  serve  for  churchwarden  for  the  year 
riehionen  1734,  and  until  another  be  chosen;  that  at  a  vestry  the  ensuiug  year,  he  was 
consent;      re-elected  by  the  parishioners,  but  at  the  vestry  then  holden,  the  vicar  and  one 

and  Z.  pleaded  that  he  was  an  inhabitant  of  another  pariiih,  and  8.  set  forth  "that  he  was 
of  the  parish  of  C,  and  therefore  that  neither  of  them  were  of  the  parish  for  which  they 
liad  been  chosen;  that  in  their  hoose  of  trade  a  servant  only  slept;'*  bat  the  Coart  held 
them}liable;  see  Stevenson  v ;  Longston,  1  Const.  879. 

*  And  dissenters  in  general  scmpling  to  take  on  them  the  office,  may  ezeeote  the  same 
by  depaty,  to  be  approved  of  in  like  manner  as  other  chorchwardens;  1  W.  sess.  1.  c.  18. 

t  The  Court  of  K.  B.  will  not  grant  a  mandamus  to  the  chnrchwardens  to  compel  them 
to  call  a  vestry  to  elect  their  successora.  Nor  will  they  grant  a  quo  warranto  to  try  the 
validity  of  the  choice;  see  4  T.  R.  S82. 
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churchwarden  adjourned  the  vestry  to  the  nest  day,  and  the  vicar  then  chose  I  4S7  ] 

Chapman.     A  mandamus  had  been  directed  to to  admit  and  swear  in  the  tlMrefore, 

plaintifi**     It  was  argued  for  the  plaintiff,  that  the  89th  canon  of  1 603,  that  all  where  a 
churchwardens  and  questmen  shall  be  chosen  by  the  joint  choice  of  the  minis- J^'""'''^"^' 
ter  and  parish,  if  it  may  be;  if  not,  then  the  minister  to  choose  one^  and  the  |    ^^J^ 
parish  the  other,  has  never  been  received  as  law,  and  cited  Cro,  Jac.  ^^'yiwannd 
Warner's  case,  Cro.  Car,  651-,  Hard.  378;  and  Carth.  118;  where  ffott,  C.jonrnment 
J.  says,  that  where  the  incumbent  chooses  one,  it  is  only  by  usage,  and  that  a  by  the  vi 
churchwarden  is  only  a  temporal  officer.  ^^^  <uid  one 

Per  Lecy  C.  J.  In  all  councils  and  elections,  the  general  rule  is,  that  the  «1>'>^«^''" 
major  part  binds,  and  cited  18  E.  4.  2,  and  Hackwell's  Modus  tenendi  Par- Golden  hT*^ 
liament.     The  question  is,  whether  the  adjourning  by  vicar,  jointly  with  one  Talid*"* 
churchwarden,  was  a  valid  and  good  adjournment,  and  he  thought  not;  and 
that,  if  vicar  and  churchwarden  had  such  a  power,  it  must  be  by  custom  or  by 
rule  of  common  law ;  but  no  custom  is  found,  nor  is  there  any  rule  of  common 
Taw  to  vest  this  power  in  the  vicar,  nor  is  it  in  the  power  of  churchwardens  to 
adjourn;  and  then  the  right  is  in  the  assembly  itself  — Judgment  for  plain* 
ti£     Per  Prvhy^y  J.     The  vicar  is  not  a  necessary  party  at  the  vestry.  Chnrohwar 

U)    Who  may  vote,  denaarege 

1.  By  89th  canon;  all  churchwardens  or  questmen,  in  every  parish,  shall  be '^•"^yp^® 
chosen  by  the  joint  consent  of  the  minister  and  the  parishioners,  if  it  may  he;!|jjjjj^j^ 
but  if  they  cannot  agree  upon  such  a  choice,  then  the  minister  shall  choose  en  and  par 
one,  and  the  parishioners  another;  and  without  such  a  joint  or  several  choice, 8oii;t 
none  shall  take  upon  them  to  be  churchwardens. 

2,  Hubbard  v.  Pbnricb    M.  T.  1747.  K.  B.  2  Stra.  1246.  Orcamta 

To  a  mandamus  to  swear  in  the  plaintiif  churchwarden  of  Heston  in  Mid- ^^J"*  ***''*^^ 
dlesex;  the  defendant  returned,  that  he  was  not  duly  elected.     And  in  the  Qijog^tlMre 
course  of  the  trial,  the  question  was,  in  whom  the  common  right  of  choosing  be  a  cue 
churchwardens  rests?     The  plainti:!'  insisted  it  was  in  the  parishioners  at  large  torn  to  the 
as  to  both,  and  would  therefore  have  the  burthen  on  the  defendant  to  show  a  contrary, 
custom,  or  right  in  the  parson,  to  name  one;  and  cited  Carth.  118;  Noy.  139; 
ibr  that  purpose;  the  defendant  on  the  contrary  insisted,  that  of  common  right 
it  was  in  the  parson  and  parishioners,  and  therefore  it  lay  on  the  plaintiff  to   |^  438  ] 
prove  a  custom  in  the  parishioners  to  choose  both;  and  cited  Cro.  Jae.  532; 
Cro.  Car.  551 ;  Noy.  31;  1    Vent.  267.     And  of  this  opinion  was  the  Chief 
Justice,  who  said,  that  though  there  were  some  pleadings  to  the  contrary,  yet 
they  had  never  been  regarded.     The  plainti  X  therefore  went  on  to  prove  a 
custom  to  choose  both  by  the  parishioners,  but  failed  in  it,  it  appearing,  that 
(hough  the  parson  had  generally  left  it  to  the  parishioners,  yet  he  had  some- 
times interiered.     The  Chief  Justice  likewise  held,  that  a  curate  stood  in  the 
place  of  the  parson  for  the  purpose  of  dominating  one  churchwarden;  and  cit-, 
ed2  Vent.  41 ;  that  a  curate  may  make  a  presentment. 

3.  Anon.  H.  T.  1673.  K.  B.   1  Vent.  267. 

A  mandamus  was  granted  to  the  archdeacon  of  N.,  to  swear  a  churchwar- Therefore  a 
den  on  surmise  of  a  custom  that  the  parishioners  were  to  choose  the  church- JiJ"***""  ?™ 
wardens,  and  that  the  archdeacon  had  refused  to  administer  the  oath,  notwith-  lonerealoDe 
standing  he  was  elected  according  to  the  custom.     The  archdeacon  returned,  ghaii  elect 
that  wm  sibi  constat  that  there  is  any  such  custom,  (which  form  is  not  allowable;  both, 
for  it  ought  to  be  positive,  whereupon  an  action  might  be  founded),  and  that  by 
the  canon  the  parson  is  to  choose  one.  &c.  The  Court  said,  that  custom  would 
prevail  against  the  canon,  and  a  churchwarden  is  a  lay  officer,  and  his  power 
enlarged  by  sundry  acts  of  parliament;  and  that  it  has  been  resolved,  that  he 
may  execute  his  office  before  he  is  sworn,  though  it  is  convenient  he  should  be 
sworn;  and  if  the  plaintiff  here  were  sworn  by  a  mandate  from  this  Court,  they 
advised  him  to  take  heed  of  disturbing  him;  Noy.  Rep.  139. 

*  So  in  the  absence  of  a  custom,  the  mcijoritj  of  the  electors,  at  the  time  of  the  elec- 
tion, cannot  unduly  shorten  the  period  necessary  for  that  purpose:  Rex  v.  The  Commissa- 
ry of  Winchester,  7  East.  673.  abridged pos^,  "Election.** 

t  In  the  election  by  the  parishioners,  the  majority  of  those  who  attend  the  meeting  on  a 
writTen  notice  given  for  that  purpose,  bind  the  parish;  «ee  Lane,  21.  , 
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OrtbattlM  4«  Catten  v.  Barwics.  H.  T.   1718.  K.  B.  1  Stra.  145. 

■DUM^'B'^     By  tlie  89th  canoOy  churchwardens  are  to  be  chosen  bj  the  parson  and  pa- 
***^^^rishionerB  jointlj;  and  if  thej  cannot  agree,  then  one  bj  the  parscniy  and  the 


pmiihwn     ^®'  *>y  t^®  parishioners^    In  the  piuiah  of  Bridge in  Yorkshire, 

en  aa*       ^he  cusCom  is,  for  the  parson  to  appoint  one,  and  we  two  old  chnrchwardefi9 

tlier»  isle   the  other,  but  it  goes  no  farthur.     In  this  case  the  two  churchwardens  could 

g^lhft^a  not  agree;  so  one  presented  Harwick,  and  the- parishioners  at  laree  chose  Cat- 

^  ^^^J^ten.     It  was  inosted  fi>r  Barwick,  that  his  case  was  like  that  of  coparceners, 

y^^^^y^ where  if  they  disagree,  the  ordinary  maj  admit  the  presentee  of  which  he  will 

AirStcSpit  *^^*^<^  P*  the  eldest  alone  presents     On  the  other  side  it  was  said,  that  tiie  cas- 

nran  be  Bses  widelf  differed;  for  in  the  case  of  a  presentment  the  ordinanr  has  a  power 

directed  hjto  refuse,  but  he  has  not  so  in  the  case  of  churchwardens,  for  they  are  a  cor- 

^  f^^    poratioB  at  common  law,  and  more  a  temporal  than  a  spiritual  omcer.    And 

ding  canon  ^  ^^^^  ^^^  cited  to  be  adjudged  in  B.  R.  where  to  a  mandamus  to  swear  in  a 

'  churchwarden,  the  ordinary  returned  that  he  was  serous  mitdme  idaneuSj  Sfc. 

But  a  peremtory  mandamus  was  granted,  because  the  ordinf  ry  was  not  a 

judffe  in  that  case ;  the  Court  held,  that  by  this  disagreement',  the  custom  was 

laid  out  of  the  case,  and  then  they  must  resort  to  the  canon  ;  under  which 

r  4iM  1  ^^^^^  being  duly  elected,  they  decreed  for  him  601.  costs. 

Alii  tftlw  ^*  '''"*  Churchwardens  op  Northampton's  case.    E.  T.     1690.     K.  B 

iwnMia  who  Cdrth.  1 1 

Ci  a  right  Mandarnvs  to  swear  two  churchwardens  chosen  by  the  parishioners  of  tfa^ 
to  chooflo  parish  of  6.  in  the  town  of  N.;  the  case  was,  that  the  vicar  of  that  parish  for 
^B«ebiireh  the  time  being  had  usually  chosen  one  of  the  churchwardens,  but  at  this  time 
rS^BT  ^®  ^^  under  sentence  of  deprivation  for  not  taking  the  oaths,  &c.  whereupoA 
tomoo  of  iTo  *^^  parishioners  proceeded  to  the  election  of  two  churchwardens,  and  present- 
pfivatioii,  ^  tnem  to  be  sworn;  but  the  register  of  the  Consistory  Court,  being  a  friend 
the  i^fat  of  to  the  vicar,  refused  to  swear  them  unless  that  person  whom  the  vicar  approv- 
^hwwi^  ed  was  nominated  for  one;  and  the  Court  said,  under  these  circumstances,  the 
^^^1**"*^ right  of  choosing  was  in  the  parishioners,  and  granted  the  mandamus. 
riaUonwa.  ^'  Stutter  v.  Frbston.     E.  T.  1718.     C.  P.  1.  Stra.  52. 

IVohibition  was  granted  to  the  Spiritual  Court,  where  it  was  libelled  against 
Bat  if  the  ^^^  defendant  for  not  appearing  to  take  upon  him  the  office  of  churchwarden, 
parishien  though  thereunto  appointed  by  the  ordinary.  And  it  was  held,  that  though 
era  do  not  the  parishioners  and  parson  neglect  ever  so  long  to  choose  churchwardens, 
•PP*?'  •  yet  the  ordinaiy  has  no  jurisdiction;  for  churchwardens  were  a  corporation  at 
den  the^r  ®^'™*'**  ^^"^9  *^^  ***® J  ^^^  different  from  questmen,  who  were  the  creatures  of 
dinary  can  ^^  reformation,  and  came  in  by  canon  law.  The  89th  and  90th  canons  say, 
not  do  it.  that  churchwardens  shall  be  chosen  by  the  parson  and  pari^ioners,  and  if  they 
disagree,  then  one  by  the  parson  and  the  otner  by  the  parishioners,  et  aMoquid. 
ncnerufU. 

Per  Cur,  The  proper  way  is  to  take  a  mandamus,     Sed  vide  Jhwn^  postj  441 . 
7.  Rex  v.  Guy.     H.  1702.  K.  B.  6  Mod.  89;  2  Lord  Raym.  1C08;  S.  C.  3 
The  valtdi  Salk.  88. 

*^Jh[  ****  f      ^  fnandamus  was  directed  to  the  official  of to  swear  in  A.  and  B. 

choSSV    ®**"'*^^'^*'<*«^  ®^f*»«  parish  of .     To  this  a  return  was,  that  they  were 

ehnrchwar  "  "^  ^"'^  chosen."     And  now  a  rule  was  made  for  a  peremptory  mandamus^ 
dens.  for  he  should  have  complied  with  the  writ  as  far  as  he  could,  and  have  sworn 

one  of  them,  if  the  truth  were  that  one  of  them  only  had  been  duly  chosen,  or 
else  have  returned  that  neither  of  them  was  chosen.  Hut  it  was  objected  that 
this  could  not  be  done;  for  by  the  custom  of  the  parish  the  parson  waste  chooso 
one,  and  the  parishioners  the  other;  and  the  parishioners  insisted  on  it  that 
they  should  choose  two,  and  -did  propose  two,  and  the  official  could  not  tell 
which  of  them  two  to  swear.     Holt,  C.  J.     Then  you  should  have  made  a  spe- 

*  Id  most  of  the  parbhes  in  London,  the  parishioners  chose  both  chnrchwardens.  Aod 
in  all  parishes  erected  onder  the  9  Anne,  c.  22*  the  canoa  shall  prevail  fiaasBioch,  as  no 
castom  can  be  pleaded  in  soch  new  parishes;  see  Gibs.  215;  Co.  Lit  113;  1  Re.  Ahr« 
889;  Cro.  Jac  682.  By  the  58  Geo.  8.  c.  45.  two  churchwardens  of  each  church,  bailt 
ander  that  act,  are  to  be  chosen,  one  by  the  incumbent  and  one  by  the  parishioneri. 
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cial  return  that  the  parish  claims  a  right  to  choose  two*,  that  these  persons  had 
an  equal  number  ef  voices;  that  the  parson  had  chosen  his  man,  and  so  you 
could  not  swear  either  of  the  parishioners'  men;  or  if  the  parish  unanimously 
chose  two  jointly,  whep  in  truth  they  had  a  right  but  to  chose  one,  that  would 
be  void  as  to  both;  and  in  that  case  you  might  return  generally  that  neither  of 
them  had  been  chosen ;  and  so  where  two  have  an  equal  number  of  votes. 
And  at  last,  by  direction  of  the  Court,  it  was  consented  to,  to  try  the  custom 
in  a  feigned  action. 

8.  Rex  V.  Harris.     T.  T.  lieS.  K.  B.  3  Burr.  1420. 

Upon  a  mandamus  to  admit  and  swear  churchwardens  of  St.  Olave^s,  South-    [  440  1 
wark.     The  matidamus  was  directed  to  Dr.  Harris,  commissary  of  the  consis- And  the  19 
torial  and  episcopal  court  of  the  bishop  of  Winchester,  for  the  parts  of  Surrey ;  IJ*?*^  ^ 
setting  forth  that  Henry  Griffith  and  Thomas  Garner  were  in  Easter  week  ^  ^^  ^ 
then  last  past  duly  nominated  and  elected  churchwardens  of  the  parish  of  St.  eided  by 
Olave,  Southwark,  in  Surrey;  and  that  they  had  often  offered  themselves  to  the  conrta 
the  doctor  to  take  their  corporal  oath  as  churchwardens,  and  requested  to  be  of  Inw. 
by  him  sworn  and  admitted  into  the  said  place  and  office;  which  oath  the  said 
doctor  refuses  to  administer  to  them:  the  writ,  therefore,  commanded  him, 
without  delay,  to  swear  and  admit,  or  cause  to  be  sworn  and  admitted,  the  said 
Henry  Griffith  and  Thomas  Garner.     A  like  mandamus  was  also  directed  to 
him  to  swear  and  admit  David  Griffin,  Philip  Cox,  Isaac  Applebee,  and  Wm.  * 
Strickland,  into  the  same  office.     He  returned,  that  there  were  two  causes 
depending  before  him,  which  had  been  afterwards  consolidated  into  one;  in 
which  it  was  disputed,  "  who  were  elected  churchwardens;"  the  former,  on  the 
promotion  of  Griffin,  Cox,  Applebee,  and  Strickland,  asserting  themselves  to 
nave  been  duly  elected,  and  praying  to  be  sworn;  the  latter,  on  the  promotion 
of  Grifllith  and  Gamer,  and  two  others,  against  Griffin,  Cox,  Applebee,  and 
Strickland ;  and  the  parties  on  each  side  reciprocally  denied  the  others  to  be 
duly  elected.     By  reason  whereof  he  could  not,  consistently  with  his  duty, 
and  the  law  and  practice  of  the  episcopal  court,  swear  and  admit,  or  cause  to 
be  sworn  and  admitted,  the  said  Henry  Griffith  and  Thomas  Garner,  into  the 
place  or  office  of  churchwardens  of  the  parish  of  St.  Olave,  Southwark,  until 
it  shall  have  been  judicially  determined,  in  the  cause  then  depending  before 
him,  according  to  allegations  given  and  proofs  made  thereon,  ^'  thai  the  said 
Henry  Griffith  and  Thomas  Oarner  were  duly  elected  into  such  office.**  The 
return  to  the  other  writ  of  mandamus  at  the  instance  of  David  Griihn,  Philip 
Cox,  Isaac  Applebee,  and  William  Strickland,  was  the  same  {muUtiis  mitUmdis); 
only  that  it  added  at  the  end  (after  the  words  "  were  duly  elected  into  such 
office*')  "  by  A  majority  of  legal  votes." 

Per  Cur.  This  is  an  indecent  return.  He  has  no  right  to  try  the  question; 
he  cannot  try  the  legality  of  the  votes.  The  king's  writ  commands  him  to  ad- 
mit and  swear,  and  he  must  obey  it.  It  was  then  observed,  that  there  were 
two  cross  numdamuses;  and  that  the  doctor  did  not  know  which  to  obey.  lie 
ought  to  obey  both.  It  is  withr)ut  prejudice  to  the  right  of  either  claimant. 
9.  Morgan  V.  the  Archdeacon  of  Cahdigan.     H.  T.    1695.      K.  B.    l-AndlheSpi 

Salk,  166.  ritaalCoart 

Mandamus  to  the  archdeacon  to  swear  in  a  churchwarden,  being  duly  elect- cannot  exar 
©d;  the  archdeacon  made  this  return,  that  he  was  a  poor  dairyman,  and  unqua- "jiJ"®  into 
lified  for  the  office,  and  thereupon  a  peremptory  mandamus  w^ls  awarded;  ^^rj^^f  Jfg 
the  churchwarden  is  a  temporal  officer,  he  has  the  property  and  custody  of  the  ^^   ^1^^^ 
parish  goods;  and  as  it  is  at  the  peril  of  the  parishioners,  so  they  may  choose  e^. 
'  and  trust  whom  they  think  fit;  and  the  archdeacon  has  no  power  to  elect  or  [  441  '] 
control  their  election.  The  elec 

(/)  Modt:  of  compelling;  an  election.  tion  of 

Anon.  H,  T.  1727.  K.B.  I  Stra.  686.  dS^«^nof 

The  court  was  moved  for  a  mandamus  to  be  directed  to  the  churchwardens  j^^  ^j^iH 
of  St.  Botolph,  Bishopsgatc,  commantling  them  to  call  a  vestry  in  Easter  week,  ^^  by  a 
for  the  election  of  churchwardens;  but  the  court  refused  it,  saying  there  was  no  manJa 
instance  ot  such  a  mandamus,  and  that  thov  could  not  take  notice  who  had  amw. 

Vol.  V.  ^^ 
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right  to  call  the  vestry,  and  consequently  did  not  know  to  whom  it  should  he 
directed.     See  2  Lord  Raym.  1-379.  J405;  1  Vent.  467. 
TheSpiritB  (B    Of  the  swearing.* 

wa?*"*!!!!!  ^'  ^^^^^  ^'  ^LNOTT.  Const.  Court.  H.  T.  1820.  SPhill.Rep.  165. 
a  chareh  ^'^^  ^^^  ^^  instituted  to  compeli  Alnutt,  one  of  the  churchwardens  of  the 
^niSmu  to  P^ish  of  B.,  in  the  city  of  London,  to  take  the  churchwarden's  oath  of  office, 
take  tbe  he  having  been  duly  elected  by  the  parish.  It  appeared  that  he  refused  00 
oath  of  of  the  ground  of  deafiiess;  but  the  Court  held  the  defence  insufficient,  and  di- 
^Bo,  rected  him  to  take  upon  himself  the  office  of  churchwarden,  and  to  take  the 

22Sb^  <^^^  ^f«*  **»«  pr<>P«"^  ordinary. 

of  tliedio         ^y  ^®  canon  law,  the  archdeacon  of  the  diocese  is  to  swear  and  admit 

eeM,  churchwardens;  see  1  Bac.  Abr.  371. 

'  S.  GosLiv  y.  Ellison.  H  T.  169^  K.  B.  1  Salk.  330. 

Who  iiBot,      A  prohibition  was  moved  for  and  granted  to  stay  a  suit  in  the  archdeacon  of 

it  aoomi,  ev  Litchfield's  court  against  churchwardens,  ibr  a  fee  for  swearing  them,  and  ta- 

udod  toooy  ](igg  iheir  presentments;  the  Court  was  moved  afterwards  to  discharge  the 

rule,  but  the  motion  was  refused:  it  being  insisted,  that  no  fees  could  be  due, 

but  by  custom  for  work  done;  in  which  case  an  action  might  be  brought  00  a 

And  if  he  3.  Rex.  v.  Rice.  H.  T.  1696.  K.  B.  6  Mod.  SU;  S.  C.  12  Mod.  166;  1  Ld, 
nfms  to  Raym.  216;  S.  C.  3  Salk.  90;  Camb.  417;  S.  C.  Carth.  393;  S.  C.  1  Ld. 
chi^^i^      ^^aym-  138.  S.  P.  Rex  v.  Henchman.  T.  T.  1726.  K.  B.  Ca.  Temp.  Hard. 
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manda  To  a  tnandamus  to  the  archdeacon  to  swear  in  churchwardens,  he  returned 

tmu  Itos  to  that  the  person  chosen  as  such  was  an  improper  person,  being  a  poor  dairy- 
oonpel.       many  et  minus  habUi$  to  be  a  churchwarden.     But  the  Court  said:  a  church- 
r'^42  1    ^^^^^  ^  ^  temporal  officer;  ai|d  being  such,  it  is  the  duty  of  the  archdeacon 
^  -f    to  swear  him  when  chosen,  without  inquiry  into  his  ability.     For  why  should 

And  tbe      ^^  determine  as  to  his  fitness,  rather  than  those  who  are  most  concerned  in  in- 
manda       terest,  the  parishioners?  A  peremptory  mandamus  issued. 
mu9  is  not  4.  Rex  v.  Simpson.  M.  T.  1739.  K.  B.  1   Stra  ©10;  S.  C  8  Mod.  325;  S. 
•Mworod  C.  2  Ld,  Raym.  1379. 

*y  ■  "*■"  To  a  mandamus  directed  to  the  archdeacon  of  Colchester,  to  swear  R.  F. 
•^1  todT*"  into  the  office  of  churchwarden,  he  returned,  that  before  he  received  the  writ, 
by  the  bkh  ^^  I'cceived  an  inhibition  from  the  bishop  of  London,  with  a  signification  that 
op  of  L.,     ^^  b&d  taken  on  himself  to  act  in  the  premises. 

anloM  he  Per  Cur.  The  return  is  ill.  It  does  not  appear  that  the  town  of  Colches- 
statflo  he  is  ter  is  within  the  diocese  of  the  bishop  who  inhibits;  besides,  the  archdeacon  is 
*^®^^P  but  a  ministerial  officer,  and  is  obliged  to  do  the  act,  whether  it  is  of  any  validi- 
gq^  ty  or  not.     A  peremptory  mandamus  was  accordingly  granted, 

5.  Rex  v.  Twit^y.  M.  T.  1702.  K.  B.  7  Mod.  8. 
Formerly  a      ^'^  ^  nuindamus  to  swear  in  A,  and  B.  as  churchwardens,  suggesting  that 
nBtani  that  they  were  in  due  manner  elected:  the  return  was,  that  A.  and  B.  were  not  in 
the  indivi    due  manner  elected.     It  was  objected,  that  it  ought  not  to  be  in  due  manner; 
^"?  J"/     *^"^  *^**  **  ought  to  be  in  the  disjunctive,  nor  was  either  of  them  elected. 
tf&Mw  ^oft,  C.  J.  resolved:   1st.  That  one  cannot  be  sworn  on  this  writ;  for  either 

was  good.  ^^^  were  chosen,  or  the  writ  is  misconceived.  2d.  Where  the  writ  is  to 
swear  one  indue  manner  elected,  that  he  was  not  in  due  manner  elected  is  a 
good  return,  for  it  is  an  answer  to  the  writ;  but  where  it  is  to  swear  one  elected 
churchwarden,  there  that  he  was  not  in  due  manner  elected  is  naught;  because 
it  is  out  of  the  writ,  and  evasive. 

6.  Rex  v.  White.  M.  T.  1729,  K.  B.  2  Ld.  Raym.  1379;  S.  C.  8  Mod.  325.. 
S.  P.  Rex  v.  Harwood.  T.  T.  1726.  K.  R  8  Mod.  380;  S.  C.  2  Ld.  Raym. 
Bat  a  differ       1405. 

«nt  rale  has  On  a  mandamus  directed  to  the  archdeacon,  to  swear  in  a  churchwarden,  he 
obtamed.     returned,  be  was  not  elected;  on  this  matter  coming  before  the  Court,  Fortes- 

*  PersoDs  elected  as  cbarchwardens  refosing  to  take  the  oath  according  to  law,  shall  be 
excommanicated,  see  Gibs,  216;  though  hois  not  disqualified  from  acting  before  he  is 
Bwom;  see  Vent.  267 


CHURCHWARDENS.— Dirfi««  of.  307 

cue,  J.  said,  that  it  ivas  settled,  and  had  been  of\en  ruled,  that  the  archdeacon 
could  not  judge  of  the  election^  and  therefore  this  return  was  ill.  Whereon  a 
peremptory  mandamm  was  granted. 

7.  Rex  v.  Harwood.  T.  T.    1728.  K.  B  2  Ld.  Raym.  1406;  S.  C.  8  Mod. 

380. 

To  a  mandamus  directed  to  the  defendant  Dr.  Harwood,  as  commissair  of  Though  the 
the  dean  and  chapter  of  St.  Paul's,  commanding  him  to  swear  William  Fol-'?|J*®'  ***• 
bigg,  one  of  the  churchwardens  of  the  pansh  of  St.  Giles,  Cripplegate,  Lon- g^n^^Jjeg 
don,  beinff  duly  elected,  &c.  the  defendant  returned  he  was  not  elected.    And  tionablt. 
it  was  insisted  on  behalf  of  Folbig^  that  the  return  was  ill;  that  the  archdea-  [  443  J 
con,  who  was  only  to  return  the  writ,  could  not  judge  of  the  election,  and  there- 
fore on  such  a  return  a  peremptory  mandamus  was  granted  last  Michaelmas 
term.     That  the  archdeacon  could  not  judge  of  the  qualities  of  a  person  chos- 
en by  the  parish;  Hil.  8  W.  3;  the  King  v.  Rice,  5  Mod.  325.     But  both 
Raymondy  C.  J.  and  Reynolds ^  J.  held  the  return  to  be  good. 

But  on  the  importunity  of  Folbigg's  counsel,  who  pressed  the  authority  of 
the  case  of  the  King  ▼.  White,  and  no  counsel  for  the  defendant  appearing,  a 
rule  was  made  for  a  peremptory  mandamusy  mst,  S^c.  At  which  Raymxmdf  C 
J.  and  ReynoldsyJ.  were  much  dissatisfied;  and  the  defendant's  counsel  at 
another  day  coming  to  show  cause  against  the  rule,  they  discharged  it.  But 
the  Court  not  being  unanimous,  it  was  ordered  to  come  on  again  in  the  paper; 
but  was  never  stirred  again.  Raymondy  C,  J«  however,  still  retained  his  for- 
mer opinion,  that  the  return  was  good.     Vide  2  Ld.  Raymond,  1405.  A  rttam 

8.  Rexv.  Harris.  T.  T  1763   K.  B.  3  Curr    1420  ;S.  C.  1  Blac.  430.      thata 

On  a  mmadoiwm  directed  to  Dr.  Harris,  commissary  of  the  Consistorial  and  ^°*^  "*  P^*^ 
Episcopal  Court  of  the  bishop  of  Winchester,  directing  him  to  admit  and  swear  r^U^^ye 
in  H  G.  and  T.  G.    churchwardens  of  St.  Olave's,  Southwork,  they  beins  to  the  vali 
duly  elected,  Stc.     A  like  mandanwis  was  also  directed  to  him,  to  swear  and  dity  of  the 
admk  D.  G.,  P.  C,  J.  A.,  and  W.  S.,  into  the  same  office.     To  the  first  writ  Jl«ctlon  be 
the  Doctor  returned,  that  there  were  two  causes  depending  before  him,  which  „JJ^^^"^|- 
had  afterwards  been  consolidated  into  one  ;  in  which,  it  was  disputed,  '^  Who  ^^  j^^^ ' 
were  elected  churchwardens  ;"  the  former,  on  the  promotion  of  G.,  C,  A.,  good,  be 
and  S.,  esserting  themselves  to  have  been  duly   elected,  and  praying  to  l>e  canse  the 
sworn  ;  the  latter  on  the  promotion  of  G.  and  G.  and  two  others,  against  G.,  commiasa 

C,  A.,  and  S.,  and  the  parties  on  each  side  reciprocally  denied  the  others  to  jy  *:?*J®* 
be  duly  elected.     By  reason  whereof,  and  of  the  law  and  practice  of  the  Epis-  J^^^ 
copal  Court,  he  could  not  swear  or  admit  the  said  H.  G.  and  J.  G.  into  their 

office  till  it  had  been  judicially  determined  before  him,  that  the  said  H.  G.  and 
T.  G.  were  duly  elected      To  the  other  writ  of  mandamva  at  the  instance  of 

D.  G.,  P.  C,  J.  A.,  and  W.  S.,  was  the  same  return,  only  it  was  add«d  at  the 
end,  (after  the  words,  "  were  duly  elected  into' such  office,")  "  by  a  majority 
of  le^l  votes.  The  Court  observed,  that  the  Doctor  ought  to  obey  both  writs; 
it  being  without  prejudice  to  the  right  of  either  claimant.  And  that  all  the 
cases  proved  this  return  to' be  wrong.  It  would  be  so,  even  if  he  could  tryjit; 
(which  he  cannot  do;)  he  cannot  try  the  legality  of  the  votes.  Therefore  let 
the  return  be  disallowed,  and  a  peremptory  mafwumus  issue. 

llirmJTIES  OF.  A.t,.p 

(A)  IxV  GENERAL.*  prenticei. 

It  is  the  duty  of  the  churchwardens  to  superintend  the  binding  poor  chil-      aaa^^-^^ 
dren  out  as  apprentices;  see  vol.  2.  ante,  p.     0.  J   ud*- 

The  churchwardens  are  bound  to  provide  for  bastards,  whose  sustenance    ^  '    ' 
the  parish  have  made  no  provision  for,  and  this  without  an  order  of  justices*,  see 
Hays  v.  Bryant,  1  H.  Bl.  253.  abridged  afif«  vol.  4    p.  189. 

*  It  is  the  daty  of  the  ehnrchwardens  to  take  care  of  the  benefice  dorins'its  vacaDcy  f  and 
as  soon  as  there  is  any  avoidance,  they  are  to  apply  to  the  cha^ncellor  of  the  diocese  for  a 
teqttettration*  which  being  cranted*  they  are  to  manage  all  the  profits  and  ezpencee  of  the 
benefice  for  him  that  sacceds,  plongh  and  sow  his  glebes,  gather  in  tithes,  thrash  ont  and 
9ell  corn,  repair  houses,  &c.,  and  they  most  see  that  the  chnrch  be  duly  served  by  a  cnrate 
approved  by  the  bishop,  whom  they  are  to  pay  out  of  the  profits  of  the  benefice;  see  2 
Inst.  489.  Rtat>  18  and  14;  Car.  2.  c.  12;  Show,  P.  L.  99. 
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Church'  By  the  88th  c^inon,  churchwardens  are  to  keep  the  keys  of  the  belfiy,  iT»i 

h«lb;  Qoi  suffer  them  to  ring  without  proper  cause. 

By  the  4  Ann.  c.  14.  churchwardens  are  to  collect  the  chanty  money  npon 
^^  ™     briefii;  see  ante,  vol.  4.  p  727  -  . 

""  It  is  the  duty  of  the  churchwardens  not  to  suffer  a  person  to  be  buried  in 

Borisis;       their  parish  when  he  died  in  another  see  atiU,  vol.  4.  p.  769. 

The  penalties  under  the  13  &  14  Car.  2.  c.  26.  for  reforming  abuses  on  but- 
Batter  mod  ter  and  cheese,  are  to  be  demanded  by  the  churchwardens  of  the  parish  where 
the  offence  is  committed. 


It  is  the  duty  of  churchwardens,  together  with  the  minister  to  sign  certifi- 
cates of  persons  receiving  the  sacrament  for  the  purpose  of  qualifying  them 
to  hold  offices;  see  ^lo  Car-  2.  c  2. 

p. .  By  the  28  Geo.  3.  c.  48.  churchwardens -are  to  superintend  the  binding  boys 

•weeMv'  ^^  sweeps,  and  to  observe  that  their  masters  do  as  the  act  directs;  see  anffy 
tit.  Chimney  Sweep. 

Charchet;       ^  ^^  iheir  duty  relative  to  churches,  see  anie^  tit.  Churches  and  Chapels. 

^^^hiirch-  ^  tQ  ^jjgi,.  July  relative  to  church-yards,  see  po9t,  tit.  Church-yard. 

^J^    '  Churchwardens  are  to  levy  the  penalties  by  warrant  of  a  justice,  under  the 

ti«b^       22Car.2.c.  1. 

'  Churchwardens  are  to  receive  the  penahies  under  4  Geo.  1.  c.  5.;  21  Geo. 

|^~*"     2.  c.  7.;  and  I  Jac.  I.  c.  9.;  for  drunkenness. 

Churchwardens  are  bound  to  mind  that  the  fast  days  apointed  by  public  au- 
Faft  days;  thority  are  kept;  see  2  &  3  £dw.  6.  c.  19;  5  Eliz.  c.  5« 

By  the  1  Jac.  1 .  c.  27.  churchwardens  are  to  receive  the  penalties  imposed 
Game;        by  that  statute. 
^3^^;  The  churchwardens  shall  receive  the  penalties  for  servants,  labourersy  ap- 

*      prentices,  &c.  gaming  in  public  houses;  see  20  Geo.  2.  c.  24. 
Greenwich      Churchwardens  are  bound  to  sign  certificate  of  pensioners  out  of  Greenr 
Hoepital;    ^j^j^  Hospital,  under  3  Geo.  3.  c.  16. 

Hawken         Churchwardens  are  bound  to  apprehend  and  receive  the  penalties  under  the 
aod  ped      9  &.  10  W.  3.  c.  27.  and  9  Geo.  2.  c.  28. 

'  Churchwardens  are  to  levy  the  penalty  of  12<i.  on  persons  not  coming  to 

form^BuJ^      c^^^rch  each  Sundav,  under  1  Eliz.  c.  2. 

ormis   ,  j^  .^  ^^^  ^^^^  ^^  ^^  churchwardens  to  observe  that  the  parson  reads  the  thir* 

anons,  ^^  ^^^  articles  twice  a  year,  and  the  canons  once  in  the  year,  preaches  every 
Sunday  good  doctrine,  reads  the  commour  prayer,  celebrates  the  sacraments, 
preaches  in  his  gown,  visits  the  sic^,  catechises  children,  and  marries  accord- 
ing to  the  law,  and  not  to  sufier  strange  parsons  to  preach  in  their  church; 

Parishion     ^®  canons  50  &  52. 

e„;  By  canon  117,  churchwardens  are  to  see  that  the  parishioners  come  to 

[  445  ]  church,  &.c. 
Pawnbro         Churchwardens  are  to  prosecute  pawnbrokers  who  ofiend  against  the  sta- 
ken;  tute ;  39  and  40  Geo.  3.  99 . 

Poorj  Churchwardens  are  to  act  in  conjunction  with  the  overseers  of  the  poor. 

Recistex*-        Churchwardens  are  bound  to  furnish  register  books,  as  prescribed  by  the 
^        '    52  Geo.  3.  146;  ^seo  tit.  Parish. 
Sabbath;         Churchwardens  arc  ta  levy  penalties  on  all  persons  who  break  the  Lord's; 

days;  see  29  Car.  2.  c.  7. 
Tipling;  The  churchwardens  are  to  levy  the  penalty  for  tipling;  see  1  Jac.  1.  c.  9. 

And  Churchwardens  are  to  levy  the  penalties  for  selling  by  wrong  weights  and 

weights  and  measures;  see  22  Car.  2.  c.  8*  22  Geo.  2.  c.  8. 
""••«*""•  (B)  In  particular. 

At  th        d  ^^^    ^^  account. 

of  the  year  *'  ^^  ^^^  ^^^^  canon  all  churchwardens  at  the  end  of  their  year,  or  within 
the  charch  ^  >^onth  at  the  most,  shaH;  before  the  minister  and  the  parishioners,  give  up  n 
wardenf  just  account  of  sucli  money  as  they  have  received,  and  also  what  particularly 
are  to  yield  they  have  bestowed  in  reparations  and  otherwise,  for  the  use  of  the  church; 
acpottBts,  and^  lagt  of  all,  goinj^  out  of  thoir  office,  they  shall  truly  deliver  up  to  the  pa- 
rishioners whatiiver  money  or  other  thines,  of  ri^jht  !>plonglnir  to  the  church  ov 
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parish,  which  remaineth  in  their  hands,  then  it  may  he  delivered  over  by  them  and  deii?ir 
to  the  next  church wardeDS,  by  bill  indented.  '  whateTer 

remaiDs    in   their  hands  to  the   new  churchwardens  y* 

2:  Styruop  v.  SroiKLS    M.  T.  1 63 1.  K.  H."  12  Mod.  9.  [  446] 

Adjudged,  that  if  money  is  disbursed  by  the  churchwardens,  for  repairing  ^*^*^°°"t«  of 
the  chutch,  or  aiiy  thing  else,  merely  ecclesiatical  or  spiritual;  the  spiritual  f!***^"*  ^ 
courts  shall  allow  their  accounts;    but   if  tliere  is  any  thing  else,  that  is  an  |y*"f ^^  ^^ 
agreement  between  the  parishioners,  the  succeeding   churchwardens    may  clesiaatical 
have  an  action  of  account  at  law,  and  the  Spiritual  Court  has  no  jurisdiction  nature 
of  the  same.  onght  to  be. 

3.  S.^o\^DEN  V.  Herring.  M.  T.   1730    Ex.  Bunb.  289.  S.  P,  Nutkins  v;  f "<» J®!* . ''y 

Robinson.  H.  T.   1727.  Ex.  Bunb.  247.  atCotatr 

On  motion  to  discharge  a  rule  to  show  cause  why  a  prohibition  should  notUoleaetlMt 
go  where  churchwardens  had  passed  their  accounts  at  a  vestry,  the  court  held  have  been 
that  the  Spiritual  Court  could  not  afterwards  proceed  against  them  to  account  P^*^  >it  a 
on  oath.  ▼ertrji 

4,  Wainbigut  v.  Bagsiiaw.  E.  T.   1705.  K.  B.  2  Stra.  974;  S.  C.  7  Mod.,^-- 

208;  S  C.  2  Ld.  Raym.  421 ;  S.  C.  And.  11;  S,  C.  Cunn.  33.  ^^r^the 

The  churchwardens  were  cited  into  the  Bishop^s  Court  of  Litchfied  to  ac-  Spiritnal 
count;  they  pleaded  that  they  had  accounted  at  the  vestry  according  to  law.  Court  has 
which  was  rejected,  and  a  prohibition  granted ;  for  the  ordinary  is  not  to  take  no  jnriadic 
the  account;  he  can  only  give  a  judgment  that  he  accounts;  tmd  to  what  pur-^^'^* 
pose  should  they  be  sent  back  to  those  who  have  taken  their   account  al- 
ready ?     The  same  rule  was  made  in  the  exchequer,  Easter,  2  Geo.  2.  be-  *    ,  .    q  ; 
t'ween  Haughton  and  others,  churchwardens  of  St.  Alban,  Wood-street.  •♦    1  r    5» 

5    Adams  v.  Rush.  T.  T.   1740.  K.  B     2  Stra.   1133.  S.  P.  Leman  v.      Ila^^o  jorb 

GouLTY,  wj^ra.  diction  to    . 

Per  Cur,     The  Spiritual  Court  has  no  jurisdiction  to  settle  a  churchwar->  lettle  the  a« 
den^s  accounts;  and  a  prohibition  was  granted,  ailer  a  sentence  allowing  the  coanu; 
accounts,  and  an  appeal  to  the  Arches.  ai  u      l 

6.  Leman  v,  Gooltv.  H.  T.  1789.  K.  B.  3  T.  R.  3.  ^e      a 

Churchwardens  being  cited  in  the  Bishop's  Court  to  exhibit  on  oath  a  true  compel 
account  of  all  sums  of  money  which  they  had  received  and  paid  in  the  execu- chnrchwar 
*  Cborchwardeiia  being  also  overseers  of  the  poor,  it  will  be  proper  to  notice  here  the  <ioD8  to  deli 
17  Geo.  2.  c.  68.  which  regulates  the  mode  of  their  accounting,  and  enacts,  that  **  the  ver  in  their 
charchwardens  and  overseers  of  the  poor  shall  yearly  and  every  year  within  14  days  after  acconnts. 
other  overseers  shall  be  nominated  and  oppointed  to  succeed  them,  deliver  in  to  such  sue^ 
cteding  overseers  a  jasc,  true  and  perfect  account  in  writing,  fairly  entered  in  a  book  or 
boolw  to  be  kept  for  that  purpose,  and  sighed  by  the  said  chorcBwardens  and  overseers,  of 
all  snms  of  money  by  them  received,  or  rated  and  assessed,  and  not  received,  and  also  of 
goods,  chattels,  stock,  and  materials  that  shall  be  in  their  hands,  or  in  the  hands  of  any  of  .    . 

the  poor  in  order  to  be  wrought,  and  of  all  moneys  paid  by  such  churchwardens  and  over- 
seers so  aceoontinff ,  and  of  all  other  things  concerning  their  said  office ;  and  shall  also  pay 
and  deliver  over  all  soms  of  money,  goods,  chattels,  and  other  things  as  shall  be  in  their 
hands,' auto  snch  sncceeding  overseers  of  the  poor;  which  said  account  shall  be  verified  by 
oath,  or  by  the  affirmation  of  persons  called  quakcrs,  before  one  of  bis  masjesty's  jnsticeq 
of  the  peace,  which  said  oath  or  affirmation  such  justice  or  justices  is  and  are  authorized 
and  required  to  administer,  and  tO  sign  and  attest  the  caption  of  the  same  at  the  foot  of 
the  said  acconnt,  without  fee  or  reward;  and  the  said  book  or  books  shall  he  carefully  pre- 
served by  the  charchwardens  and  overseers,  or  one  of  them,  in  some  public  or  other  place 
in  every  pariah,  town,  or  place;  and  they  shall  and  are  required  to  permit  any  person  there 
nwiOtwod,  or  liable  to  be  assessed,  to  inspect  the  same  at  all  reasonable  times,  paying  six- 
pence for  sach  inspection,  and  shall  upon  demand  forthwith  cive  copies  of  the  same,  or  any 
part  thei^of,  to  such  person,  paying  at  the  rate  of  sixpence  for  every  three  hondn  d  words; 
and  in  default  of  yielding  up  an  account,  and  delivering  over  money  and  goods,  kc.  in 
their  bands  as  aforesaid,  they  may  be  committed  to  the  common  gaol  by  two  or  more  jus- 
tices of  the  peace,  until  they  shall  have  given  such  acconnt,  and  yielded  np  snch  money, 
goods,  &c.  The  60  Greo.  3.  c.  ^9.  requires  the  chorcbwardenfl  and  overseers  to  submit 
their  accounts  to  two  justices  at  special  sessions  to  be  holden  within  the  14  days  appointed 
by  the  17  Geo.  2.  c.  38.  for  the  delivering  in  the  accounts^  to  the  sncceeding  overseer. 
This  clause,  however,  has  been  holden  not  to  be  a  substitotion  in  lien  of  the  provision  in 
the  17  G.  2.  bat  is  cumulative;  and  if  the  overseer  refuse  to  deliver  in  snch  accounts  td 
th^  sncceeding  Overseers  within  14  days,  he  may  be  committed  by  a  justice  for  such  refa- 
aal;  16  East,  374.  ; 

VOL.   V  40 
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lion  of  their  office,  whicb^  at  a  subeequent  coart  thej  ftccordiqglj  did;  whes 
objections  were  taken  to  two  articles  of  the  accoonty  wbich  were  disaOowed^ 
and  they  were  admooished  to  paj  a  certain  sum  as  the  balance  of  their  accoonts' 
and  a  certain  other  sum  as  the  costs;  and  for  not  appearing  at  a  sobsequenl 
court,  and  obeying  the  monition,  the  judge  pronounced  them  coDtamacioaa^ 

I  447  ]  and  excommunicated  them.  But  on  motion  for  a  prohibition,  the  Court  heldj 
that  although  die  Spiritual  Court  might  compel  the  churchwardens  to  deliver 
in  their  accounts,  they  could  not  decide  on  the  propriety  c^the  charges  made 
therein;  and  when  they  had  dcflivered  in  their  accounts,  they  had  done  every 
thing  which  that  court  had  the  power  of  entbrciny,  and  there  was  an  end  o(  their 
jurisdiction;   it  w»b  fundus  cfiicio;  and  if  they  took  any  step  afterwards,  it 

Itiiibsdm  was  an  excess  of  jurisdiction,  for  which  a  prohibition  would  be  granted,  even 

•fof  the     ^er  sentence, 

~"*"'*'  (6)  To  make  raiet.    See  ante,  p.  4».  ct  seq« 

i^J^  I .  Awoif .  T.  T.  1673.  K.  B.  1  Vent.  367. 

nie  aftei        Motion  for  a  prohibition  to  a  suit  in  the  Ecclesiastical  Court,  for  a  Church- 


■oiiM,  iha'  wardens'  rate,  suggesting  that  they  had  not  made  it  with  the  consent  of  the 
the  paiirii  parisioners.  The  Court  said,  that  the  Churchwardens  mi|rht  make  a  rate  for 
ieaen  do  ^^^  repairs  of  the  church,  if  the  parish'  were  summoned,  and  refuse  to  meet,  or 
dSir'^  *  ■>»ke  •  »t«;  because,  if  the  reiJairs  were  neglected,  die  Charcfawardens  are 
Aad^rhere  K<d>le,  and  not  the  parishioners. 

charchwar  d.  Lanchbster  v.  Trickxr.  £.  T.  1823,  C.  P.  1  Binff.  ^1- 

deat  have  To  asntmpni  fi>r  money  paid,  laid  out,  and  expended,  the  defendant  pleaded, 
ae^ectedte  ^^^  the  contract  was  made  jointly  with  26  other  persons  not  joined.  Replica- 
Miective''^  tion  negativing  the  non-joinder,  and  stating  that  the  defendant  contracted  a* 
nto  for  le  ^f^^»  ^^  ^®  ^r^il  i'  appeared  that  the  plaintiff  and  defendant  were  Church- 
eoring  «  wardens  of  the  parish  of  B. ;  and  the  tower  of  the  Church  at  that  time  being 
•am  of  mo  in  a  dilapidated  state,  it  was  ordered  at  a  vestrv  meeting,  at  which  20  other 
aey  aeeeMa  parishioners,  besides  the  plaintiff  and  defendant  attended,  "  that  the  Church- 
^  '^  SSo  ^^^^"^  should  be  authorised  to  put  a  new  roof  on  the  tower,"  At  another 
of  rapeinto  ^^^U  meeting,  attended  by  the  plaintiff  and  15  other  parishioners,  it  was  r^ 
thepuwh  solved,  ^'  that  the  model  produced  by  T.  is  satisfactory  to  the  vestry,  and  that 
ehareb,  or  he  is  ordered  to  put  a  new  roof  on  the  tower,  according  to  the  model  pro- 
dered  by  duced;  and  at  the  completion  (^  his  business,  two  builders  he  emjdoyea  to 
them  pvrra  value  the  same,  and  examine  the  work;  likewise,  that  the  Churchwardens  be 
liiti<m  enter  i^®<l^^^^^  ^^  employ  such  persons  as  they  think  competent  to  estinuite  the  in- 
ed  into  at  a  Ju>7  ^^^5  ^  ^^®  tower  and  bells,  and  employ  such  other  assistants  as  they 
veMry  mee  shall  think  necessary  for  the  repair  of  the  tower.''  And  at  another  vestry 
ting,  they  meeting,  attended  by  l>oth  plaintiff  and  defendant,  and  18  other  parishioners, 
&^A^^^  a  resolution  similar  to  the  former  was  again  passed,  and  siened  by  the  parties 
mUi^f'^^  present .  In  pursuance  to  these  resolutions,  the  plaintiff  and  defendant,  as 
them  end  Churchwardens,  proceeded  to  order  and  complete  the  repairs  of  the  tower;  but 
ere  not  enti  various  disputes  having  arisen  as  to  the  mode  of  carrying  the  repairs  into  ez- 
tlad  to  eon  ecution,  and  the  plaintifi  haviilg  been  unsuccessfol  in  enforcing  a  rate  attempt- 
tiibntioii  ed  to  be  made  by  him  for  the  purpose  of  defraying  the  expenses,  which  had 
film  the  pa  f^^^Q  opposed  by  the  defendant,  and  having  been  also  unsuccessfol  in  proceed- 
altendhiK  ^^  instituted  by  him  in  the  Court  of  Chancery  for  the  recovery  of  them, 
the  meenag  brought  the  present  action  against  the  defendant,  for  the  amount  of  the  moity  of 
and  aigning  the  bills  paid  by  him ;  thereupon  the  plaintiff  obtained  a  verdict,  subject  fo  tbe  o- 
the  reaola  pinion  of  the  Court,whether  tne  parites  named  in  the  plea  were,  or  were  not,  joint- 
tion  nnc  \y  liable  with  the  defendant.  On  a  motion  for  a  new  trial,  Per  Cur.  From  the 
tmm  be*  ^<>u>^  ^f  proceeding  adopted  by  these  parties,  they  have  no  local  demand 
f-gnw^ft  "P^^  ^^®  parishioners  collectively;  and  as  the  plaintiff  aad  defendant  jointly 
ordiered  these  repairs,  they  are  jointly  liable  to  pay  for  them.  The  plaintiff 
havinff  discharged  the  whole  of  the  expense,  he  has  a  right  to  call  upon  the 
defendant  for  his  proportion.  The  principle  contended  for,  that  all  those  per- 
sons who  subscribed  their  names  to  the  orders  of  vestry,  are  liable  to  contri- 

^  Bat  tbe  periahionen  when  aagembled  mav  make  a  rate,  tboBghthecharchwaidaBa  tote 
i%ataiat  it;  a«e  1  lao.  Ab.  37S, 


biite  ia  equal  proportioDfl  would,  if  Mmctioned,  render  it  neceffsary  that  eveiy 
IMuiahioiier  ahoukl  be  joined  in  the  action.  The  persons  present,  and  who 
did  8i|[n,  vere  acting  merely  as  vestrymen,  and  affixed  their  signatures  to  the 
order  in  that  character,  not  intending  to  make  themselves  individually  liable, 
—Rule  refused.     See  5  Mad.  4;  12  East,  dd^-^  post,  449.  [  448  ] 

•S.  Rsx  V.  THE  Churchwardens  of  St.  Peter's  Thetford.  T.  T.  1793.  K.  Amanda 

B.  5  T.  R.  364.  m«t  doss 

On  an  application  for  a  HM/ndamm  to  compel  the  defendents,  as  Church-  ^^^  ||^^ 
wardens,  to  make  a  rate  for  the  repairs  of  the  Church,  the  Court  refused  to  themto 
interfore,  on  the  ground  that  it  was  a  matter  purely  cogpiizable  ita  the  Ecclesi-  make  a 
astical  Courts.  rate, 

4.  Rex  v.  the  Churchwardens  and  Overseers  of  the  Poor  of  the  bev- 

RRAL  Parishes  of  St.  Margaret  and  St.  John,  Westmintter  T.  T.  But  altho' 
1816.  EL  B.  4  M.  £c  S.  260.  the  eonrt 

It  appeared  that  the  Chureh  of  A.  was  .one  of  the  50  Parish  Churches  |]^ere  b  ^ 
l>njlt  pursuant  to  9  Ann.  c.  23;  and  the  parish  was  divided  and  taken  from -that  iM^mXi  ^ 
of  St.  Margaret  in  conformity  with  the  act;  but  no  perpetual  division  of  the  mu9  to 
parishes,  according  to  the  mode  prescribed   in  sec.  22.  was  made,  and  the  compel  the 
rates  of  the  two  parishes  continued  joint.     The  Parish  Church  of  St.  John  ®'^<'"^^^^ 
became  ruinous,  and  required  repahr,  the  expense  of  which,  ^upona-survey^^'^  ^^ 
made,  was  estimated  at  8600/.;  upon  which  the  Churchwardens  and  Over- ^'J^^^^^^ 
eeers  of  St.  John's  caused  notice  to  be  given  to  the  Churchwardens  and  Over-  whioh  iraro 
seers  of  St.  Margaret,  that  they  would  meet  them  in  vestry  on  a  certain  day,  porl^  oTeo 
to  take  into  consideration  and  ascertain  the  monies  to  be  paid  for  the  repairs  cl«uMtical 
ef  the  said  Church,  and  to  divide  mA  apportion  the*  same.     No  attention  ^^v^* 
liaving  been  paid  to  this  notice  by  the  Churchwardens  of  St.  Marffaret,  a  rule  ^^  cbmlT 
mti  was  obtained  for  fi  mamdamu9  te  the  Churchwardens  and  Overseers  ^ef  wardeiw  of 
these  two  pariabea,  to  aummon  a  meeting  of  the  Churchwardens  andOrer- two  wiited 
eeers,  and  of  the  vestry,  or  principal  inhabitants  of  the  two  parishes,  for  the  parishes  to 
purpose  mentioned  in  the  alK^ve  notice.    Tiie  Court  said,  that  by  the  act  the  Bnenoblo  a 
Surden  seemed  te  be  cast  on  the  united  pariidies,  foir  Aey  were  first  to  agree  upon  ^£"2^'  ^ 
«iid  ascertain  the  gross  sum  te  be  assessed  within  the  limits  of  the  original  q|,|„  ^||^ 
parish,  for  tlie  several  purposes  mentioned,  and  thus  to  divide  and  apportion  ther  it  he 
the  same,  upon  every  part,  according  to  the  value  of  the  lands  ana  estates  fit  that  a 
Jtherein  assessable:  ano  dthotigh  a  mandamw  does  not  lie  to  the  Churchwar-  f^to  ahoald 
dens  to  make  a  Church  rate,  which  is  properly  ^f  ecclesiastical  cof^nizance,  ^  ^'VS^\ 
the  rights  and  powers  of  which  are  saved  by  the  act,  yet  it  lies  in  this  case  to    L  ' 

assemble  a  vestry  pursuant  to  the  24th  section  of  1 1  Anne,  for  the  purpose  of 
agreeing,  upon  and  ascertaining  Uie  monies  and  rates  to  be  aaseased  for  the  re« 

ursofti 


nairs  of  the  Church.     See  6  T.  R.  364. 
o.  Bu  V.  THE  Chaprlwardrns  of  the  Township  of  Haworth4n  the  Par- 
ish OF  Bradford.  T.  T,  18 10.  K.  B.  12  East.  666.  .  A  mto  to  r* 
Motion  for  a  mMidamw  to  the  defendants  to  make  a  rate  upon  the  inhabi-  imbiuag 
tants  of  their  township  for  levying  a  certain  sum  of  money,  being  one-fiflh  part  eharchwar 
of  a  church  rate  charged  upon  the  parish  at  lar^e,  for  reimbursing  the  church-  doos  for 
wardens  of  the  town  of  Braoford  such  sums  as  they  had  expended,  or  might  there  'v^b  *aiBS 
after  expend,  on  theparish  church  of  B.  and  to  pay  the  60}.  when  raisea  to  those  "  ^'^jj^ 
churchwardens.  For  the  defendants  it  was  argued,  that  no  rate  could  be  made  *'^^^!^ht  * 
to  reimburse  churchwardens,  for  they  were  not  bound,  nor  ought  they, to  lay  out  hereafter 
money  till  they  had  collected  it  in  hand,  for  otherwise  they  might  lay  out  more  ezpencl,  is 
than  was  allowed  by  the  justices,  and  then  charge  the  parish  for  the  excess;  bad,  for  be 
and  Hon  cofMat^  that  it  is  to  reimburse  them  what  they  have  expended  in  the  j||||fjy*'^ 
same  vear;  it  may  have  been  for  expenses  incurred  many  years  ago  by  other '^**^^*' 
ehurcnwardens  for  former  inhabitants,  and  it  makes  no  dinerence  that  it  is  a 
rate  to  reimburse  the  same  churchwardens  by  whom  the  mpney  was  expended. 
The  Court  said:  the  regular  way  is  for  the  churchwardens  to  raise  the  money 
beforehand  by  a  rate  made  in  the  regular  form,  for  the  repairs  of  the  church,  in 
order  that  the  money  may  be  paid  by  the  existing  inhabitants  at  the  time,  on 
whom  the  burden  ought  properly  to  fall.    And  although  it  may  be  perhaps 

; 
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urged  that  the  rate  is  not  merely  to  rehnborse  fonner  but  ako  to  provide  £or 
future  expendkore,  that  therefore  the  objection  that  ha6  been  made  is  more  a 
matter  of  ibrm  than  of  substance,  and  that  consequently  the  Court  may  giant  the 
numdamus  in  the  common  form  without  noticing  the  purpose  of  reimbursement; 
yet  we  cannot  accede  to  such  arguments,  for  the  demand  made  upon  the  de- 
fendants was  to  make  a  rate  in  the  ftrrni  in  which  the  rule  is  drawn  up,  to  reim- 
burse the  churchwardens  ot  Bradford  for  money  which  they  had  expended,  as 
well  as  for  what  they  might  expend,  and  the  refusal  of  the  defendants  to  make 
such  a  rate  ap|/lies  to  the  form  of  the  demand,  and  we  cannot  now  qualify  their 
refusal.     See  And.  1! ;  and  Rep.  Temp.  Hardw  381;  2  Ld.  Raym.  1009;  2 

It  is  the  da  p.  Wms.  631;  Prec.  Chan.  42;   1  :  ing.  iOl  j  o  Mad.  Rep.  4;  post,  p.   466; 

tj  of  church  4.33  gmj  ante,  p.  447. 

t^nt  The  Chcrchwari;e.ns  or  St.  Botolpu's,  Iondox,  case.  Caith.  l5l. 

whateyer  ■  Newton,  one  of  the  churchwardens  of ':  * . ,  libelled  A.  for  stopping  the  churcli 
preseotable  doors  and  windows  by  sheds,  &c.  built  upon  part  of  the  churchyard  A  prohi- 
by  the  ecel«  bition  was  prayed,  on  the  ground  that  the  churchwardens  ought  to  have  pre* 
siastieallaw  rented  in  the  temporal  Courts.  But  the  Court  refused  the  prohibition,  deem- 
0f  the  cono-gg  ^ny  nuisance  to  the  church  properly  matter  of  ecclesiastical  cognizance. 


jrr 


IV.  RIGHTS  OF. 
it  seems  that  the  churchwardens  have  a  right  of  refusing  to  sufifer  a  ward- 
mote to  beholden  in  the  church;  sec  ^  Lord  Raym.  777;  7  Mod.  29;  Holt. 
331 ;  2  Salk.  4^.  And  they  are  entitled  to  lay  out  the  parish  money  as  tbej 
please,  provided  they  do  not  do  it  imprudently  and  im providently;  hence,  if  it 
be  laid  out  truly  and  honestly,  they  have  a  right  to  be  reimbursed,  and  the  pa- 
riahioners  have  no  remedy  in  the  absence  ot  fraud  or  deceit,  because  the  parish 
have  made  them  their  trustees.  But,  if  they  act  imprudently,  complaint  must 
be  made  to  the  ordinary,  who  will  interpose;  sec  Gibs.  19G«  Churchwardens 
have  no  power  to  interfe*-o  in  the  administration  of  divine  service,  fortius  is  the 
immediate  province  of  the  rector  or  vicar,  subject  to  the  cognizance  of  the  or- 
dinary; sec  And.  on  Churchwardens,  199. 


V.   LIABILITIES  OF. 
1.  Rex  v.  Griffin.  H.  T.  ll^i    K.  B.  7  Mod.  197;  S.  C.  2  Barn,  368;  S. 

^Dfl  maj  The  defendants,  churchwardens  of  the  parish  of  Lambeth,  having  been  con- 
jee ni.tjr  ofvicted  on  an  iufbrmation  tried  at  Surrey  assizes  for  libel,  in  giving  public  notice 
^  l^al,  hj  in  (lie  church,  thereby  desiring  the  parishioners  to  meet  and  assist  them  in  cor- 


**  By  the  1 1 6th  and  117th  canonii,  twice  io  the  year  at  the  vieitations  of  the  bishop, 
arehdeacon*  or  other  ordinary,  charchwarccna  are  to  make  their  presentments  according  to 
certain  articles  given  to  .them,  with  a  view  to  their  direction  in  these  particnlars,  of  all  rach 
things  as  are  amiss  within  their  respective  parishejt.  This  they  may  do  if  they  Ibink  fit 
oftenur.  but  cannot  bo  compelled  except  at  sacb  visitations  as  aforesaid-  They  are  to 
make  tneso  presentments,  not  only  from  their  own  knowledge,  but  also  from  commoa 
fame;  90  that,  if  there  be  a  common  fame  within  the  parish  of  one,  that  he  lives  inconti- 
nently, is  a  common  swearer,  or  in  any  other  particular  contained  in  the  articles,  is  a 
breaker  of  the  laws  of  the  church,  the  churchwardens  are  bound  to  present  him  at  the  neit 
visitation,  that  inquiry  may  be  made  thereinto;  Prid.  Direct. 

In  the  event  of  their  neglecting  or  refusing  to  present  any  of  the  aho¥e  particalars,  of 
which  there  is  such  a  common  fame  through  the  parish  as  aforesaid,  they  may  be  com- 
pelled thereunto  by  the  bishop  at  his  visitation;  and  if  they  still  per9iBt  in  refusing,  they 
may  be  proceeded  against  in  trie  Ecclesiastical  Court  as  wilful  bieakers  of  iheir  oath,  and 
in  the  interim  may  bo  debarred  of  the  communion  by  the  minister  of  the  parish;  Can.  26. 
117.  In  the  event  also  of  the  churchwardens  refusing  or  neglecting  to  present  any  of  die 
particalaiv  aforesaid,  with  a  view  to  the  suppression  of  profaneaess  and  immorality,  the 
minister  himself  may  present;  Can.  113.  But  his  presentments  most  he  upon  oath;-8e0  2 
yent.  42. 
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this  WBB  fio  libel t-and  the  Court  said,  it  cannot  be  taken  upon  this  information'  to  edrreot 
tiuit  this  is  a  charge  on  the  trustees  of  any  breach  of  puMic  trust,  the  erection  pretended 
of  this  workhouse,  and  the  g'wernment  thereof,  not  appearing  to  be  by  act  of  ^j^*"*®*  j* 
pariiamentor  any  pubhc  authority,  but  a  breach  of  a  private  trust  reposed  in^f  j^^"^* 
them  by  the  parishioners;  and  any  such  charge  is  equally  punishable  as  a  U-teea  of  a 
bel. — See  Delaney  v.  Jones,  ante,  vol.  i.  p.  301 ;  and  Brown  v.  Croome,  id.  workhooM. 
303. 

«.     Rbx  v.  Evrbs.  H.  T.  1666.  K.  B.  Sid.  307.  [  461  ] 

The  defendant  was  indicted  for  having  accepted  a  silver  cup  from  J.  G.  for  So  they  are 
placiog  him  in  rhe  situation  of  gallery   keeper  of  one  o^  the  galleries  of  the  I***!*®  *^  •» 
church,  of  which  he,  the  defendant,  was  churchwarden.     On  the  part  of  the  jj^^**'"*"* 
defendant  it  was  contended,  that  the  place  of  gallery -keeper  was  not  an  ofllice,  Uive^moa 
but  only  an  employment,  which  belonged  to  the  churchwarden,  or  any  one  under  ey  cormp 
kkm\  and  if  any  one  thought  fit  to  give  him  a  present  for  being  there,  it  was  not  te  extor 
iodictable:  but  the  Court  held  die  indictment  sustainable,  and  refused  to  ^^^^  colore 
quai^H.                                                     /  ajficii^du 

'^  / rmg  the 

VI.  DISABILITIES  OF.*  ^^in"**? 

.1.     Bf  the  55  Geo.  3  c.  137.  s.  6.  it  is  enacted  that  no  churchwarden  or  o- fiee. 
verseer  of  the  poor,  or  other  person  in  whose  hands  the  collection  of  the  rales  jj^  ohiweh 
for  the  relief  of  the  poor,  or  the  providing  for,  ordering,  management,  control,  wardea 
or  direction  of  the  poor  of  any  parish,  township,  hamlet,  or  place,  shall  be  pla-sliall,  in  hb 
eed  j<»ntJy  with,  or  independent  of,  such  churchwardens  ana  overseers,  or  any  ewn  nams, 
of  them,  by  virtue  of  any  act  of  parliament,  shall,   either  in  his  own  name,  or  ^'  ^'^  ^ 
in  the  name  of  any  other  person,  provide  or  supply  for  his  or  their  own  profit,  "^"J^i^er* 
any  goods,  material,  or  provbions,  for  the  use  of  any  workhouse,  or  otherwise  p^non,  laa 
for  the  support  and  maintenance  of  the  poor  in  any  parish,  township,  hamlet,  ply  for  his 
er  place,  for  which  he  or  they  shall  retain  such  appointment;  nor  shall  be  con-  own  profit 
eemed  directly  or  indirectly   in  furnishing  or  supplying  the  same,  or  in  any  JJ^y  /^?*» 
contract  relating  thereto,  under  pain  of  forfeiting  the  sum  of  £100.  with  full  JJJ^'  Jj'^ 
0O8t8  of  suit  to  any  person  who  shall  sue  for  the  same,  by  action  of  debt,  or  on  workbooM, 
the  case,  in  any  of  his  majesty's  courts  of  record  at  Westminster.     Provided  or  for  the 
nevertheless^  that  if  it  shall  happen  in  any  parish,  township,  hamlet,  or  place,  aapport  of 
that  a  person  or  persons  competent  and  willinff  to  undertake  the  supply  of  any  ^he  poor; 
of  the  articles  or  things  required  for  such  workhouse,  or  for  the  use  of  the  poor  ?°JP?2* 
there,  cannot  be  fbund  within  a  convenient  distance  therefrom,  or  than  and  ^q^^    ^ 
except  some  or  one  of  the  churchwardens  and  overseers  of  the  poor,  or  other 
pereon  having  the  ordering,  managing,  control,  or  direction  of  the  poor  in  such  Unleas  the 
parish,  townsiiip,  hamlet,  or  place,  then  and  in  every  such  case  it  may  be  law-  conmodi 
fill  for  any  two  or  more  neighboring  justices  of  the  peace  (proof  thereof  being  first  tiea  cannot 
duly  made  before  them  upon  oath,'i  and  which  oath  siich  justices,  or  any  of  ^*  obtoined 
them,  are  authorized  and  empowered  to  administer,  by  certificate  under  their  ^'^J^j*„| 
hands  and  seals,  to  permit  and  sufTer  any  one  or  more  of  such  churchwardens  ^j^^^^^ 
and  overssers,  or  any  such  persons  as  aforesaid,  to  contract  and  agree  for  the  r  452  1 
fiirnishinff  and  supplying  of  any  articles  or  things  which  may  be  required  for 
such  workhouse,  or  otherwise  for  the  use  of  the  poof  of  such  parish*  township, 
hamlet,  or  place,  during  the  time  which  he  or  they  may  retain  such  appoint- 
ment, any  thing  herein  contained  to  the  contrary  notwithstanding;  and  such 
certificate  shall  be  entered  with  the  clerk  of  the  peace,  or  town  clerk,  of  the 
county,  eity,  town,  or  destrict,   in  which  such  person  or  persons  shall  reside, 
and  a  oopy  thereof  lefl  with  them,  for  which  entry  every  such  clerk  shall  re- 
ceive Is.  and  no  mpre;  and  from  that  time,  every  person  and  persons  named 
in  any  such  certificate  shall  be  discharged  from  any  penalty  to  which  he  or 
they  wpuld  otherwise  be  liable  under  this  act,  for  furnishing  or  supplying  any 
such  articles  or  things  as  aforesaid;  and  in  case  any  action    or  suit  for  the  re 

*  ChnrehwardenB  are  in  general  incapabie  of  porchasing  lands  in  their  own  pariah;  see  ^ 

Co.  Lit,  8.  a,  App.  7.  In  some  parishen,  by  cnstom,  a  different  mle  obtains,  ^nd  by 
the  9  Geo.  1.  c.  7.  churchwardens  are  entitled,  with  theconsentof  the  minister  and  parisli- 
toneiB*  to  purchase  a  workhouse  for  the  use  and  habitation  of  the  poor  of  their  respective 
parishes;  see  Sag.  V.  &  P.  431.  8d  ed. 


^^ 
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covMyofaiijsuclipenahjas  afiurenid,  shall  becomeneedamiiMi  any  ^ 

or  persons  to  whom  such  cerificate  shall  have  been  granleo  as  albreaaidy  il 
■hail  and  maj  be  lawfulto  and  for  such  person  or  persona  to  plead  genenlhry 
that  he  or  they  was  or  were  duly  discharged  from  any  liability  to  anch  Ibrfti^ 
uroy  by  a  certificate  granted  according  to  the  proTisiona  of  thia  act;  and  vpea 
due  prot^f  being  given  of  ao-h  certificate,  and  of  iodb  entry  thereof  aa  albreaaid. 
the  jury  shall  find  a  verdict  for  the  defendant  in  such  action  or  suit;  and  if  llM 
plaintifi"  or  plaintiffs  shall  become  nonsuited,  or  diacantiDne  hia,  her,  or  their 
action;  or  if  verdict  ahall  pass  against  hioi,  her,  or  then,  on  deuwrer;  then  the 
defendant  or  defendiuits  in  such  action  shall  have  double  coeta,  and  have  such 
and  the  like  remedy  for  the  recovery  of  the  same  aa  any  defeadaait  or  dafeid 
anta  have  or  hath  in  recovering  costs  of  auit  in  any  other  caae  by  law. 
3.     Pops  ▼.  Backbousb.  E.  T.  1818.  C.  P.  8  Tannt.  3M;  S.  C.  2  B. 

Moore,  186. 
Aad  this        Debt  on  the  stat«  55  Geo.  S.  c.lST.  s.  6.  agaanat  a  fiotner  for  perndtieB  li* 
pfobibitioB  curred  by  providing  corn  and  flour  for  the  support  of  the  poor  of  the  parnb  a£ 
^  uImicIi   ^^^^^  ^®  ^^  churchwarden,  the  same  beinff  the  produce  of  hb  ftrin.     It  mm 
he  i^FBtth  U'gued  that  the  price  charged  by  the  defendant  was  a  fair  markeiable  price. 
diegoodUat  Cr^^-  C.  J.  held,  that  the  defendant  was  within  the  teroM  of  the  act,  aaCfaongk 
a  fair  nsric  he  might  have  sold  his  goods  at  a  reasonable  price,  he  moat  Bacnsaaifly  ao- 
?  ^^'^    quire  some  profit  by  the  sale.     He  observed,  however,  that  the  caae  Btngnt  ba 
L  453  J   difjerent  if  a  churchwarden  or  overseer,  who  had  brought  np  proviaiona  at  a 
certain  price,  should,  ir  a  time  of  scarcity,  furnish  the  poor  at  the  aafltte  pricaa 
at  M'hich  he  had  purchased  them. 

VII.  OF  THEIR  AUTHORITY  BEINGJOINT  OR  SEVERAL. 

Churchwardens  must  act  jointly  and  together;  for  what  one  does  without  the 
other  has  no  legal  operation;  therelbre  a  release  by  one  is  no  bar  to  an  actioa 
by  the  other;  see  Cro.  Jac«  234;  Yelv.  173;  so  one  churchwarden  cannot  dia* 
poae  of  the  goods  of  the  parish:  aee  Gro.  Jac.  234;  nor  can  both;  aee  Yehr. 
173;  1  Rol.  393;  unless  the  parish  consents;  1  Rol.  3d3.  Rilooa  may  preaaal 
without  doing  it  in  conjunction  with  the  other. 

VIII.   OF  DISPLACING  OR  REMOVING  THE  CHURCHWAR^ 

DENS. 
Churchwardena  may  be  removed  for  misconduct  or  misbehaviour;  Bee 
Lamb,  Off.  Ch.  sect.  3. 


IX.  AS  TO  THE  TIME  THEY  CONTINUE  IN  OFFICE. 

Churchwardens  in  general  continue  in  office  one  year;  but,  by  1 18th  canon 
it  is  directed  that  they  ahall  remain  in  office  till  the  new  cburchwardeoa  b« 
swonit 


X.  REMEDIES  BY  AND  AGAINST. 
(A/  Of  actions  bt. 
(o)   When  they  may  me.* 
Charehwar  Dbnt  v.  Prudbncb.  M.  T.  1730.  K.  B.  3  Stra.  833. 

^^  ^^^  In  1735,  during  the  time  Prudence  and  Bond  were  ehnrchwardens  of  Si. 
tvMiS  ^m  I^A^^^^^B  ^^  Ipawich,  a  rate  was  made  for  the  repairB  of  the  church;  and  tlio 
thtfr  year  t  And  when  •  defendant^  a  guardian  of  tha  poor,  aold  ahoep  !•  a  ^^7  ^^ho  had  tha 
eoatraot  for  proyidina  for  the  poor,  it  was  holdea  that  it  was  a  caae  withia  the  wordi  ef 
65  Geo.  8.  c.  187.  West  ▼.  Andrewa,  5  B.  It  A.  828;  8.  C.  1  B.  liC.  77.  abridged  pott^ 
tit.  Oveneer.  Bat  in  the  case  of  Procter  ▼.  Man  waring,  8.  B.  Ii  A.  146.  abridged,  po«f» 
tit.  Oveneert;  it  was  determine,  that  as  the  above  act  only  prohibits  chnrchwaidm  or 
OTerseen  firom  snpplying  the  worVhoase  or  the  poor  generally,  it  does  not  apply  to  a  ease 
where  an  overseer  receiving  an  order  for  the  relief  of  J.  8.  an  individaal  paaper,  paid  J. 
8.  part  in  money  and  by  the  consent  of  J.  8.  gave  her  the  retAaiader  in  goods  ftoai  hia 
shop. 

*  Chnrchwardens  are  taken  to  be  for  aome  pnrposea  a  kind  of  eorpofatioa,  theralbia, 
they  may  maintain  trespaas  or  other  possessory  action  against  any  penon  who  wronglaUy 
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sppeHsDt  Dent  noi  paying  his  share,  the  chttrchwardene,  after  their  yeaf  waaof  ofieasf 
ool,  ctt^  Dent  U^  compel  a  payment;  and  he  appearing,  insisted  to  be  dismiss-  Imt  if  H  M 
ed|  for  that  the  snit  was  not  beffton  in  their  time.     But  the  judge  decreeing  him  2™^|^^ 
to  answer^  he  appealed  to  the  Arches;  when  the  judge  pronounced  against  the  ^^  ezpin. 
dMsrie  to  answer,  because  there  was  a  contestation  of  sniU  but  retained  the  Uon,  they 
cause.     From  thence  Dent  appealed  to  the  Delegates.     And  on  a  hearing,  ouy  pro 
nth  December.  1729,  before  the  Bishops  of  Norwich  and  Carlisle,  Chief  Jus- «««d  after 
twe  Baynoad,  Baron  Carter,  Sir  Henry  Prentice,  and  other  doctors  of  civil  ^  7^*^  "* 
law,  k  wan  determined,  that  Dent  should  be  dismissed;  and  that  prudence  and  r  ^^  i 
Bond,  who  can  sue  only  in  a  politic  capacity,  could  not  institute  any  suit  after  ^  ' 

thai  capacity  was  gone.  It  was  agreed,  that  if  the  suit  had  been  be|run  withm 
the  year,  they  might  have  proceeded  in  it  after  their  year  was  out,  it  beins  of 
necewity  to  prevent  people  from  delays,  in  order  to  wear  out  the  year.  So  u  1 
DanY.  Abr.  788;  Cro.  Eliz.  145.  179;  1  Leon.  177;  and  Dr.  Prideauz's  Di- 
radioDs  to  Churchwardens,  60,  61 .  But  in  regard  this  suit  was  not  commen- 
ced till  the  year  was  out,  and  no  precedents  were  shown  to  warrant  it,  the  ap- 
peal was  dismised. 

(b)  in  what  numner  to  »ue. 
Waud  v.  Bbamaton.  T.  T.  169S.  C.  P.  3  Lev.  362.  S.  P.  Green  v.  Popi. 

M.  T.  1696.  K.  B.  1  Ld.Raym.  127. 

This  was  an  action  by  the  plaintiffs,  as  churchwardens,  for  a  false  return  to  ^"f^"*^^ 
a  moiukwuis.    After  verdict  for  the  plaintifts;  a  motion  was  made  in  arrest  of  ^^'^  ^ 
judgment,  on  the  ground  that  the  plaintifts  ought  not  to  have  joined  in  the  ac-  hit  own 
tion,  inasmuch  as  the  tort  to  one  is  not  the  tort  to  the  other.      But  the  Court  name*  with 
said,  they  eu^t  to  sue  jointly,  for  they  always  act  jointly ;  and  the  whole  charge  oat  Joininf 
being  joint,  the  action  was  brought  for  the  unjust  return,  whereby  they  were  ^^  ^^''^- 
put  to  the  charge  of  the  mandatmt$.  ^ 

(e)  Declaration  bv. 

If  the  damage  for  which  the  action  is  brought  were  done  in  the  churchwar- 
dens' own  lime,  then  they  may  lay  the  action  either  in  damnum  parochianorum^ 
or  in  damnum  ipiormm.  But  if  the  injury  were  done  in  the  time  of  their  pred> 
eces8an,they  must  lay  it  only  in  dathnum  parockinorum;  Cro  Eliz.  145. 

(D^  Op  actions  against. 

1 .  By  the  7  Jac.  I .  c.  5.  ana  21  Jac.  I.e.  12.  if  any  action  be  brought  against . 
any  churchwardens  for  any  thing  done  by  virtue  of  their  office,  they  may  plead  JIJ^^''^ 
the  general  issue,  and  give  the  special  matter  in  evidence.  ^rebwsr 

By  12  W.  3.  c.  11.  8.  12.  recitmg,  ''and  whereas  many  churchwardens  and  dens,  they 
oveiaeers,  aed  other  persons  entrusted  to  receive  collections  for  the  poor,  and  may  plssd 
other  public  monies  relating  to  the  churches  and  parishes  whereunto  they  be-^h®  gsnersl 
long,  do  often  mispend  the  same,  to  the  prejudice  of  such  parishes,  and  of  the  T^^U    _ 
^  poor  and  other  inlrabitants  thereof;  and  the  parishioners  who  are  the  only  per-  rbbionm 
^  SODS  sometimes  who  can  make  proof  thereof^  have  not  been  allowed  to  be  wit-  maj  gire 
nesses  axamst  them;  it  is  enacted,  that   in  all  actions  to  be  brought  in  any  evidence 
conft  i^Westminster,  or  at  the  assizes  for  the  recovery  thereof,  the  evidence  agsiast 
of  the  parishioners,  other  than  su^h  as  receive  alms,  shall  be  taken  and  admit-   ,  "Iv*  ^ 
ted;see  1  PhU.Ev.  97.  3ded.  B  t  ifAe 

By  the  7  Jac.  1.  c.  6.  and  21  Jac.  1.  c.  12.  if  any  action  be  brought  against  J^i^^iif 
any  churchwardens,  or  persons  called  ^'swom  men,"  executing  the  office  of  faiia,  the 
churchwarden,  for  any  thing  done  by  virtue  of  their  office;  and  a  verdict  beehmrehwar 
given  for  them,  or  the  plaintiff  shall  be  nonsuited,  or  discontinue,  in  every  such  d^M  sra  en 
case  the  judge  before  whom  the  said  matter  shall  be  tried,  shall  allow  to  the  ^'^^^^.  ^ 
defondant  his  double  costs.  cMta-^ 

2.  Harpbr  v.  Carr   M.  T.  1797,  K.  B.  7  T.  R.  448,  .  * 

Trespass  against  a  churchwarden  for  taking  an  anchor  as  a  distress  for  non- 

takefl  the  sooda  of  the  charoh;  aee  11  H.  4.  19.  a;  1  Roll.  57;  1  Bac.  Ab.  872.  ante, 
417;  or  woo  defaces  a  monamant;  Godb.  279.  Bat  they  cannot  maintain  an  action  for 
eolering  or  takiag  the  profita  of  laoda  given  to  the  use  of  the  parish;  12  H.  7.  29.  a;  nor 
me  for  a  legacy  or  thing  never  in  their  powowion ;  Com.  Dig.  tit.  Eagliae,  F.  8. 

t  Bat  their  saeceaflora  most  do  it;  Wata  e.  89;  hence,  their  aaceessora  may  smiDtain  as 
actioa  for  good^  taken  in  the  time  oftheir  pfedeceasftre;  12  H.  7.  2^.  a. 
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PiroTidad  pajrment  of  a  poor  rate;  the  plaintiff  beins  nonsuited,  a  rule  was  obtained  to 
he  obtain  a  g^^o^  cause  why  the  defendant  should  not  have  double  costs  as  directed  by  the 
^'^jj*^***  7  Jac  i .  Oil  showing  cause  it  was  urged  that  the  defendant  could  not  be  en- 
be  imTe?  titled  to  double  costs  without  a  certiiicate  from  the  judge  who  tried  the  cause; 
^  S!^  and  of  that  opinion  were  the  Court,  who  said,  the  judge  was  bound  to  grant  it, 
tiae.^         and  that  it  might  be  procured  at  any  time. 

3.  Harper  v.  Carr.  E.  T.  1797.  K.  B.  7  T.  R.  270. 
8o  diarch  ^3^  ^^^  ^^  ^^'  ^*  ^'  ^-  ^^  ^  enacted,  tbat'no  action  shall  be  brought  against 
waidena  ac  s^X  constable,  headborough,  or  other  officer,  &c.  for  any  thing  done  in  obedi- 
tiag  onder  ence  to  any  warrant  under  the  hand  or  seal  of  any  justice  of  the  peace,  until 
a  mafia  the  demand  in  writing  hath  been  made,  &c.  by  the  party  intending  to  bring  - 
tni^^^l^rvr  gf^^h  action,  &c.  of  the  perusal  and  copy  of  such  warrant,  and  the  same  bas 
iiMuiiB  aro  ^eten  refused,  &.c.  and  in  case,  after  such  demand  and  compliance  therewith, 
within  the  ^^«  ^^J  action  shall  be  brought  against  any  such  eoBStable,  headborough,  or 
14  Geo.  2.  other  officer,  &c.  without  making  the  justices  who  signed  or  sealed  the  said 
e.  44;  there  warrant,  defendants;  that  on  producing  or  proving  such  warrant  at  the  trial  of 
fore,  ifthej  gmc^  action  the  jury  shall  give  their  verdict  for  the  defendant,  notwithatandii^ 
^^^  any  defect  of  jurisdiction  in  such  justices,  ^c.  Trespass  having  been  brought 
joinlnK  against  the  churchwarden  for  taking  an  anchor  as  a  distress  for  non-payment  of  a 
the'magii  poor  rate,  and  the  plaintiff  having  recovered  a  verdict,  the  judge  who  tried  the 
tratet,  they  cause  being  of  opinion  that  a  churchwarden ^istraining  for  a  poor's  rate,  was 
are  entitled  q^i  within  the  protection  of  the  act;  a  motion  was  made  for  leave  to  enter  anoiH 
^^  **  suit:  and  the  tourt  said,  the  rule  must  be  made  absolute,  a  churchwarden  be- 
■roTioc  the^  within  the  meaning  of  the  words  other  officer j  in  the  statute,  and  therefore 
^itiee'a  that  the  action  having  been  brought  against  the  churchwardens  alone,  they 
wanmat  were  entitled  to  a  verdict  on  proving  the  warrant  of  the  magistrates,  for  the 
[  456  I  magistrates  ought  to  have  been  made  parties  to  this  action. 

(C)  Of  their  relief  in  equity. 
pMinerly  a  court  of  equity  would  decree  a  rate  to  be  made  to  reimburse  a 
former  churchwarden  moneys  laid  out  whilst  in  office:  thus,  in  Nicholson  and 
Masters,  4  Vin  Abr.  5'29.  on  a  bill  against  90  parishioners,  by  the  executrix 
of  one  of  the  churchwardens  of  Woodford,  to  be  reimbursed  money  laid  oat 
by  the  testator  as  churchwarden,  for  rebuilding  the  steeple  of  the  church,  it 
was  objected  that  this  matter  was  proper  for  the  Ecclesiastical  Court,  and  not 
for  this  court.     But  by  Harcottrt,  Chancellory  it  was  decreed,  that  the  parish- 
ioners should  reimburse  the  plaintiff  the  money  laid  out  by  her  testator,  with 
costs  of  his  suit;  and  that  the  money  should  be  raised  by  a  parish  rate.     So  in 
the  case  of  Radnor  parish,  in  Wales,  cited  4  Vin.  Ah.  534.     But  in  the  case- 
of  Lancaster  v.  Thompson,  5  Mad.  4.  the  Vice  Chancellor  expressly  refused 
to  decree  a  rate  to  reimburse  a  former  churchwarden,  observing:  ^^  apjaintiff 
who  comes  into  this  court  to  have  a  church-rate  made  for  his  benefit,  neoessft- 
rily  admits  that  his  case  is  such  that  he  has  no  remedy  in  the  courts  of  ordina* 
ry  jurisdiction,  and  he  is  bound  to  make  out  a  special  case  entitling  him  to 
equitable  relief.      In  the  King  v,  the  Chapel-wardens  of  Bradford,  (abridged 
oH/f ,  p.  -149  )  it  was  holden,  that  a  retrospective  rate  cannot  be  legally  made, 
because  this  would  be  to  shifl  the  burden  from  the  parishioners  at  the  time. 
to  future  parishioners.     A  court  oi  equity,  in  this  respect,  must  follow  the  law; 
and  it  can  be  no  ground  of  relief  here  that  a^party  has  failed  to  use  due  dili- 

*  la  Kercheval  v.  Smith,  Cro.  Car.  286.  an  action  was  broogfat  against  the  chnrchwar- 
dena  for  a  false  or  maliciona  presentment,  on  common  fame  of  incontinency.  A  verdict  wai 
foand  for  defendant,  on  motion  that  they  might  have  doable  coata  ander  the  7  Jac  1 ;  it 
was  resolved  that  it  was  not  within  the  statnte,  for  it  was  a  matter  merely  ecclesiastical; 
and  the  statate  was  never  intended  to  give  double  costs,  but  where  men  are  vexed  con- 
cerning temporal  matters  which  they  nhall  do  by  virtue  of  their  office,  and  not  for  present- 
ments concerning  matters  of  fame.  So  the  statutes  do  not  extend  to  actions  against  them 
for  Qon-feazance,  such  as  the  non-payment  of  money  laid  out  for  the  sopport  of  one  of 
their  paupers  by  another  parish;  Atkins  v.  Banwell,  3  East,  92.  abridged /»m/.  tit  Over- 
seer, Nor  nre  they  entitled  to  double  costs  on  a  judgment,  as  in  case  of  a  nonsuit  in  on 
action  brought  against  them  for  the  price  of  goods  sold  and  delivered  to  them  for  the  ase 
«f  the  poor:  Blanclmrd  v.  Rrambic,  8  M.  &  S.  181. 
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g^nce.  fiill  dismissed.  And  in  the  case  of  French  v.  Dear.  5  Ves.  547.  on 
a  bill  by  a  former  churchwarden  against  the  parish  officers,  trustees  of  an  es- 
tate for  the  poor  of  the  parish,  and  40  inhabitants,  to  be  reimbursed  money 
laid  out  on  account  of  the  trust  under  an  order  of  vestry,  his  accounts  being 
passed,  and  an  order  made  for  payment,  the  Lord  Chancellor  expressed  a  strong 
opinion  against  sttch  a  bill,  but  it  was  dismissed  on  the  ground  of  informality* 

Xi.  REMEDY  BY  ONE^  CHUR   HWARDEN  AGAINST 

ANOTHER. 
I .  Turner  v.  Baynes.  M.  T.  1795.  C.  P.  2  H.  Bl.  669. 
In  an  action  otaasumpsii  by  the  churchwarden  of  the  parish  of  S.  against  a  ^ormw 
former  churchwarden,  it  appeared  that  the  usage  of  the  parish  had  been  for  ^hwchwar 
the  vicar  to  choose  one  churchwarden,  and  the  parishioners  the  other.     But  j^^j*^  ^ *'* 
disputes  having  arisen,  both  the  plaintiffs  were  chosen  by  the  parishioners  at  their  imau 
Easter,  1794,  and  continued  in  office  till  Easter,   1796,  during  which  time,  diate  or 
vizi  in  Hilary  term,  1795,  the  action  was  brought  against  the  defendant,  who  other  snc 
bad  been  churchwarden  from  Easter,  1790,  to  Easter,  1791    and  who  had  ad-*^®**°"»  ^'^^ 
mttted  a  sum  of  money  to  be  in  his  hands  on  the  balance  of  his  accounts  at  ^^^^  ^^\ 
Easter,   1791,  when  he  went  out  of  office.     The  court  were  clearly  of  opin-    r   45-^  i 
ion  that  the  action  was  maintainable  by  the  plainti  s  on  two  grounds;  fiist^^^od  v^hera 
that  being  admitted  and  sworn  into  office,  and  acting  as  churchwarden,  the  in  a  parish 
defendant,  who  was  a  wrong  doer  in  withholding  the  money,  should  not  be  ha  vine  odH 
permitted  to  deny  their  right  to  bring  the  action,  and  id,  that  churchwardens*^**"'*'^**''® 
being  a  corporation  for  taking  care  of  the  g  ods  of  the  church,  the  right  to  sue;  '?^'  •/ 
for  money  withholdcn  from  tlie  parish,  passed  from  one  set  to  another,  it  be- j^^g  hadal 
ing  perfectly  immaterial  whether  the  immed.ate,  or  any  other  successors  of  ways  beea 
the  defendant,  brought  an  action  which  was  not  founded  in  privity  between  appointed 
them.  *?',*?*®  ^'^^ 

2.    ASTLE  AND  ANOTHER  V.  ThOMAS  AND  BALDWIN.    H.  T.    1823.    K.  B.   1   l.».  divisions, 

^C.271;S.C.3D  &R.492.  3"2fh^.^^i 

Declaration  in  assumpsit  for  money  had  and  received  to  the  use  of  the  plain-  ways  made 
tiff  as  churchwardens  of  the  township  of  B.  by  the  defendants  being  the  late  and  collect 
churchwardens  of  that  township.     Flea  by  the  defendant  Thomas,  non  assnmp'  ed  from  a 
sit.     Plea  by  the  defendant  Baldwin,  that  twcf  other  persons,  naming  them,  '*Pf '*5* 
ought  to  have  been  joined  as  defendants.     It  appear^^d  at  the  trial,  that  in  the  JJ^JLJ,,? 
parish  of  B.  there  is  but  one  mother  church,  although  there  are  two  sets  of  ch^i,^ 
churchwardens;  that  one  set  is  appointed  for  the  township,  and  another  for  the  decs  of  one 
hamlets,  and  separate  rates  had  always  been  made  by  them;  and  that  the  de- division  re 
fondants,  being  the  late  churchwardens  for  the  township,  had  retained  a  certain  fa»edtopay 
sura  of  money  in  their  hands.     It  was  objected,  on  the  part  of  the  defendants,  ®I®'  *  ■""* 
that  the  two  churchwardens  for  the  hamlets  ought  to  have  been  joined  with  them  ^  Ihei'r^iiao 
as  defendants;  but  the  learned  judge  over-ruled  the  objection,  and  the  jury  eeseon, and 
found  a  verdict  for  the  plaintiff.     A  motion  was  made  for  a  rule  for  a  new  trial,  the  Coort 
and  the  objection  urged  at  the  trial  was  again  advanced,  when  it  was  contend-  held  that 
ed  that  there  could  not  in  law  be  more  than  one  rate  for  a  parish,  and  conse-  }^  ^u^\ 
quently,  although  the  two  sets  of  churchwardens  had  been  accustomed  to  make  ^^^^f 
two  asBessments,  they  in  law  did  but  amount  to  one.  ili^i  divi 

Per  Cur.     We  must  hold  that  in  this  parish,  in  which  there  are  two  purses  sion  conid 
supplied  from  two  distinct  church-rates,  the  in-coming  churchwardens  for  one  maintain 
division  can  sue  the  outgoing  ones  for  a  sum  of  money  retained  in  their  hands,  *"  *ction  to 
without  joining  the  churchwardens  of  the  other  division  as  plaintiffs  or  detend-  "^u^^i  '** 
ants.     There  has  not,  in  this  case,  been  any  injury  done  to  all  the  church- j^Jni^"  ^j^^ 
wardens,  or  to  the  whole  parish,  but  only  to  that  part  of  it  which  the  plaintiffs  charchwar 
represent.  The  rule  must  be  therefore  refused .  Rule  refosed.  See  1 .  ?  ■.&A,54?.  dens  of  th« 
3.  Rex  v.  Rotherhithe.     M.  T.   1726.  K.  B.  8  Mod.  3.'39;  S  C.  Show.  P.  other  divi 

Motion  for  a  mandamus  to  succeeding  churchwardens  to  make  a  rate  to  re-  i-  ^^^^J 
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imboree  the  old  ones,  who  had  expended  reyeral  sums  in  maintaininff  the  poor« 
rbwcbww  Bq^  ji  ^^s  denied  on  the  authority  of  Tawnej's  case,  3  Salk.  531  \  which  deter* 
^•■J  ^  mined  that  a  fluifiiiiiiRtit  did  not  he  to  overseers  to  make  a  rate  to  reimburse 
niA  to*raim  ^^^  predecessors.     Vide  amU^  p.  447,  et  teq, 

hme  their        4.  Diwsoir  v.  WiLKiNsoif.     T.  T.  1738.  K.  B.  €a.  Temp.  Hard.  382. 
predeecs         On  a  motion  for  a  prohibition  after  sentence,  in  a  suit  in  the  court  of  the 

■ofB.  archdeacon  of y  in  which  sentence  was  given  upon  a  citation  for  the 

^^  *^^  pariahioneri  to  allow  the  churchwardens'  acccunts  that  the  succeeding  church** 
^^m^pn  v^^D"  should  make  a  rate  to  reimburse  the  former,  for  money  to  be  by  them 
•eat  drareh  expended  for  the  former,  for  mon^  by  them  expended  for  the  parish,  and  not 
waideas  to  paid,  because  the  £ccl»nastical  Court  has  no  power  to  decree  such  a  rate;  1 
make  ante  Roll  Rep.  73.  Bnhop's  case;  and  Wainwright  v.  Pagshaw,  Easter,  7  Geo.  3. 
^''"dM'  ^^'^  cited;  when  Lord  Uardwick  said .  that  the  ordinary's  jurisdiction,  in  these 
^I^Saum"  cases,  extends  only  lo  compel  the  churchwardens  to  account  before  the  pa- 
flon^'tbe  rishioners,  and  no  farther.  It  was  urged  on  the  other  side,  that  the  Ecclesi- 
Govt  will   aatieal  Coart  baa  jurisdiction  as  to  the  churchwardens  accounts;  it  has  power 

Kntaprotodoeverytlung  incident  to  it;  Yelv.    173.  Starkey  v.   Barton  and  Gore. 
•  ^^  hi     ^^^^  ^  ^'^  likewise  objected  to  this  motion,  that  as  this  is  for  a  prohibition  after 
^S^,S!Li  Bcntence,  the  sunestion  ought  to  be  verified  by  affidavit, 
cal  Coart     •  ^^^j  Juaiice,  The  Ecclesiastical  Court  has  no  power  but  to  decree  an  ac- 
has  BO raeh  count,  and  then  the  account  must  be  audited;  but  they  ha\e  no  power  to  order 
power.        a  rate  to  be  made  to  reimburse;  so  in  Tawney's  case.    The  churcbwarden 
had  disburaed  money  out  of  bis  pocket,  upon  a  audden  emergency  of  a  great 
sickness  in  the  town,  and  yet  the  court  would  not  help  him.     As  to  the  want 
of  an  affidavit  in  this  case;  It  is  not  necessary,  because  the  want  of  a  jurifdic- 
tion  appeara  upon  the  face  of  the  proceedings  below:  the  chur-hwardena  are 
always  supposed  to  have  raised  money  enough  to  pay  themselves,  and  there- 
fore can  in  no  case  be  ordered  a  reimbursement.     Let  the  rule  for  granting  a 
prohibition  be  made  absolute. 

Shttrch^BsrHs* 

(A)  As    RBLATKS    TO*  KNLAaGlNG   ANO    ALTBUHG  CHU&CU-YARDS  AND   B0Rf  AL 

GBOUNDS,  p.  459. 

—  BUlLDIlfG  IN  CHURCB-YARD8,  p.  460. 

—  THK  BOUNDARIES  OP  CHURCH-TARDS,  p.  460. 

—  RRPAIRING  CHCRCH-TARDS,  p.  461. 

—  TRRBS  GROWING  IN  CHURCH-tARDS,  p.  461. 
WAYS  THROUGH  CHURCH-YARDS,  p.  462. 


[  459   ]   (A)   As   RELATES   TO   RNLARGIKG   AND    ALTERING    CHURCHYARDS    BND    BURIAL 

The  com  grounds.* 

miMioBora  Rj  59  Qeo.  3.  c.  1S4.  s.  36.  it  is  enacted,  that  all  such  parishes  and  extra- 
imfl'  ^  parochial  places,  as  shall  be  required  by  the  commissioners,  shdl  furnish  lands 
luSr  eboreh  '■^^  enlarging  their  churchyards  or  burial  grounds,  or  for  making  such-  addition- 
jaidt  sad  a1  church-yards  or  burial  grounds,  as  to  the  commissioners  shall  seem  necea- 
biirial  sary.  And  that,  as  soon  as  the  commissioners  shall  have  fixed  upon  any  par- 
gronadi,  if  ish  or  extra-parochial  place  as  being  one  in  which  it  is  necessary  that  the  church 
oeeoMtty  re  y^^  or  burial  ground  shall  be  enlarged*  or  that  a  new  burial  ground  shall  be 
qanrw  it;  jq^^q^  ^^y  ahM  give  notice  to  Uie  churchwardens  of  their  intention  to  enlarge 
Od  ffiviDc  ^^^^  churchyard  or  burial  ground,  or  to  set  out  a  new  burial  ground,  and  of 
notice  i?  ^^^  extent  of  ground  which  will  be  required  for  any  such  purpose,  and  for  ma- 
the  chnreh  king  a  proper  access  and  approach  thereto,  and  the  part  of  the  parish  or  extra- 
wardeni,  parochial  place  within  which  the  same  is  required  to  be  provided.  And 
the  said  churchwardens  diall,  within  the  space  of  14  days,  call  a  meeting 
Who  are  to  of  the  vestry  of  the  parish  or  extra-parochial  place,  for  the  purpose  of  taking 
call^  a  yes  ^y  ^^^^  measures  as  may  be  necessary  for  the  providingf  such  additional  church 
^*  yard  or  burial  ground,  and  approach  thereto  as  aforesaid;  and  in  case  such 

parish  or  extra-parochial  place  shall  not  be  able  to  provide  Ihe   same  without 

*  A  cbareh-yard  or  borial  ground  is  an  enclosore  adjoining,  or  apart  from  the  cknrch, 
wherein  tbe  dwd  are  birried;  see  2  Inst.  489;  ante,  tit.  Burial. 
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purchase,' then  the  vestry,  or  persons  possessing,  as  aforesaid,  the  powers  of  Which  en 
Testry,  shall,  and  are  hereby  required  forthwith,  to  proceed  to  treat  tor  a  piece  Ivgdment 
of  ground  and  approach  thereto,  according  to  such  notice,  but  shall  not  con-  "*  '^  ^^^'^ 
elude  any  bargain  for  the  same  without  the  approbation  of  the  commissioners.      ^ 
By  the  38th  section  the  piece  or  parcel  of  ground  so  to  be  added,  as  aforesaid,  And  in  or 
to  the  ancient  churchyard  or  burial  ground  is  to  be  consecrated,  and  the  free- der  to  make 
hold  thereof  to  vest  in  the  person  or  persons  in  whom  the  freehold  of  the  an-'^^l^  ^^ 
cient  churchyard  or  burial  ground  was  vested.     By  the  39th  section  the  said  j*'TB®">®"t 
commissioners  are  authorised  to  alter,  repair,  pull  down,  and  rebuild  the  walls  ^alirinaT 
and  fences  of  any  existing  churchyard  or  burial  ground,  and  to  fence  off  with  be  palled 
walls,  or  otherwise,  any  additional  or  new  burial  ground,,  and  also  to  stop  up  dowi^, 
and  discontinue,  or  alter,  or  vary,  any  entrance  or  gate  leading  into  any  church 
yard  or  burial  ground,  and  the  paths,  footways,  and  passages  thereto;  provid- 
ed that  the  same  be  done  with  the  consent  of  two  justices  of  the  peace  of  the 
county,  city,  town,  or  place,  where  any  such  entrance,  &.c.  shall  be  stopped  up 
or  altered,  and  no  notice  being  given,  in  the  manner  and   form  prescribed  by  No  barial 
an  act  passed  in  the  55  G.  2.  c.  68..     By  the  58  G.  3.  c.  45.  sl  80.  a  highly  '^  ^  ^f 
important  and  beneficial  enactment  is  made,  that  it  shall  not  be  lawful  to  hreak  ^^^|,!!L|, 
up  the  pavement,  or  to  open  the  soil  beneath  the  same,  within  any  church,  or  * 

chapel  to  be  erected  under  the  provisions  of  that  act,  for  the  purposes  of  burial,  ' 
6r  to  make  any  grave  in  any  cemetry  or  churchyard  thereunto  adjacent  or  be-  Unless  It  be 
longing,  at  any  distance  less  than  20  feet  from  the  external   walls  of  such  in  a  vault. 
church  or  chapel  respectively.    Provided  always,  that  nothing  herein  shall  ex-   [  460  ] 
tend,  or  be  construed  to  extend,  to  prevent  the  burial  of  dead  bodies  in  any 
vault  wholly  arched  with  brick  or  stone,  which  may  have  been  constructed  for 
such  purposes,  under  any  church  or  chnpol,  and  to  which  the  only  access  shall 
be  by  steps  on  the  outside  of  the  external  walls  thereof     And  if  any  burial 
shall  take  place,  or  any  grave  be  made,  otherwise  than  is  herein  provided,  the 
person  or  persons  ordering  or  causing  the  same  to  be  made,  shall,  for  every  Lands  to  bo 
such  offence,  on  conviction  thereof,  &c.  forfeit  and  pay  the  sum  of  $0/.     By  P»««{j«^d 
Stat.  3  G.  4.  c.  72.  s.  26.  it  is  enacted,  that  it  shall  be  lawful  for  the  comnus-  J^^^,^" 
sioners  (therein  mentioned)  to  authorise  and  empower  any  parish,  chapel,  town-  of^nreb- 
ship,  or  extra-parochial  place,  which  shall  be  desirous  of  procuring  a  burial  yards; 
ground,  or  adding  to  any  existing  church  or  chapel,  yard  or  cemetery,  to  pro- 
cure and  purchase  any  such  land  or  ground  as  may,  in  the  opinion  of  the  com- 
missioners, be  sufficiently  and  properly  situated  for  a  church  or  churchyard  or 
burial  ground,  or  as  in  addition  to  any  existing  church  or  churchyard  or  ceme- 
tery (whether  such  land  or  ground  shall  be  situated  within  the  parish  or  place 
for  the  use  of  which  the  same  shall  be  intended),  and  to  make,  raise,  levy,  and 
collect  rates,  for  purchase  thereof,  or  for  the  repayment,  with  interest,  of  any 
money  borrowed  for  the  making  such  purchases,  at  such  time  and  in  such  pro- 
portions as  shall  be  agreed  upon  with  the  person  or  persons  advancing  any 
such  money,  and  approved  of  by  the  said  commissioners;  and  when  any  such 
land  or  ground,  so  purchased,  shall  be  situate  out  of  the  bounds  of  the  parish 
or  place  for  which  the  same  is  intended,  the  same  shall,  afler  consecration,  The  panon 
become  and  be  deemed  part  of  such  parish  or  place,  any  thing  in  any  act  of  and  the  pa 
law  or  custom  to  th^  contrary  notwithiEitanding.  rishionen 

(B)   As  RELATES  TO  BUILDING  IN  CHURCHYARDS.  tO^penS^B 

1.  The  Rector  op  St.  George's.  Hanover  Square  v.  Stewart.  H.  T.  j^^jjj.    '^^ 

1739.  K.  B.  2  Stra.  1 126.  be  erected 

The  parish  were  cited  in  the  Bishop's  Court  of  London,  to  show  cause  why  in  the 
a  license  should  not  be  granted  to  S.  to  erect  a  charity  school  on  part  of  the  chnrch- 
churchyard.     On  motion  for  a  prohibition,  at  the  instance  of  the  rector  f^^^^Yr 
parishioners,   the  Court  granted  it«  on  the  ground  that  the    Ecclesiastical  j^^l^  j^J^?* 
Court  had  no  jurisdiction,  and  could  not  conopel  them  unless  they  consented,  j^  ||,^  p^ 

2.  Anon.  H.  T.  1681.  K.  B.  2  Show.  184.  son,  anless 

It  was  resolved  by  the  Court  that  the  parson  has  a  freehold  in  the  church- there  be  a 
yard,  unless  there  be  a  custom  enabling  the  churchwardens  to  take  the  money  ^J^^^^ll 
fpr  brjeaking  ope©  the  same,  Jl^ 


5a0  CHURCH- YARDS. —Hepainng  of. 

What  ftre  (C)  As  relates  to  the  boundaries  of  church-tards. 

the  bonndft  i>|£^  y^  THE  churchwardens  of  St.  Mart,  Rotherhithe.  E.  T.  1734.   K 

yard  is'a  '^^  plaintiff  was  libeled  in  the  spiritual  Court  for  a^nuisance  and  encroach- 
question  ofnaent  on  the  churchyard,  to  which  he  pleaded,  that  he  was  owner  of  four  ten- 
Uw,  ements,  which  formerly  stood  on  the  ground  in  question,  and  that  his  present 

t  "^61    I    building  was  en  the  old  foundation,  and  did  not  project  beyond.     And  this  not 
being  a  matter  triable  there,  a  prohibition  was  granted;  for  though  interrupt- 
ing the  use  of  a  churchyard,   as  a  churchyard,  is  properly  cognizable  in  the 
Ecclesiastical  Court,  yet  the  bounds  of  it  which  is  a  matter  of  freehold,  ought 
Church-      not  to  be  determined  there.— See  F.  N,  B.  51.  A;  2  Roll.  Abr.   137.  pi.  4;  1 
yards  are  to  p^,,    12. 
be  kept  m  /-rkN    a 

Y^p^^f  (D)    As  RELATES  TO  REPAIRING  CHURCH-YARDS. 

By  the  pa  1 .  By  the  85th  canon  the  churchwardens  or  questmen  shall  take  care  that 
rbh.*  the  church-yards  be  well  and  sufficiently  repaired,  fenced,  and  maintained 

with  walls,  rails,  or  pales,  as  have  been  in  each  place  accustomed,  at  their 
And  an  in   charge  unto  whom  the  same  appertaineth.     Lard  Coke  says,  this  is  to  be  done 
r   ^^li.     *^  *^®  expense  of  the  parishioners  ;  2  Inst.  489-  see  Lind.  253. 
n^-ropdr,  ^'  ^"  ^'  Reynell,  Clerk.  E-  T.  1805.  K.  B.  6  East, 315. 

A  vicar  was  indie  cd  for  not  repairing  the  fence  of  a  church-yard,  which  he 
had  been  immemorially  bound  to  repair;  by  means  whereof  cattle  broke  in 
and  injured  tomb-stones,  &.c.  to  the  nuisance  of  the  parishioners.     A  verdict 
being  found  for  defendant,  a  rule  was  obtained  to  set  it  aside,  on  the  ground 
The  Spirt    that  it  was  contrary  to  evidence;  but  the  Court  refused  to  interfere,  leaving 
tnal  Coart  the  plaintiffto  indict  again  for  any  continuing  want  of  repair, 
cannot  de  (E    As  relates  to  trees  growing  is  the  church- yard. 

wh^m  th  HrfcLiARD  V  Jefpresen.  E.  T,  1697.  K.  ^.  1  Ld.  Raym.  212. 

trees"be  ^       -^  person  libelled  against  the  defendant  in  the  Spiritual  Court  for  having  cut 
long.t         elms  in  the  church-yard;  but  a  prohibition  was  granted,  upon  suggestion  that 
[  462  I    they  grew  on  his  freehold. 

(F)    As  RELATES  TO  WAYS  THROUGH  CHURCH-YARDS.     • 

Although  the  church-yard  be  the  parson's  a  man  may  prescribe  to  have  a 
way  through  it;  see  2  Roll.  Abr.  265.  But  no  one  can  make  a  private  door 
Into  the  church-yard,  without  the  consent  of  the  minister,  and  a  faculty  also 
from  the  bishop;  Par.  L.  88-9. 

*  Unless  the  owners  of  landd  adjoioing  to  the  charch-yard  have  from  time  imroerial  re- 
paired any  part  thereof  attached  to  their  ground ;  in  that  case  the  chorchwarden  may  com- 
pel them  to  repair,  &c. ;  see  2  Roll.  Abr.  287;  Gibs.  194. 

t  Roll.  (2  Abr.  387.)  seems  to  think  they  belong  to  the  party  who  is  "bound  to  repair, 
which  opinion  is  consistent  with  the  stat.  85.  Edw.  I.  s.  2.  entitled,  **  Statulum  nereeior 
presternat  arbores  in  eameterio;**  becaaso  we  do  understand  that  controreraies  do 
oflimes  grow  between  parsons  of  churches  and  their  parishioners,  touching  trees  growing 
{q  (he  ohnrch-yaid,  both  of  them  pretending  that  they  do  belong  unto  themselves;  we 
fcaye  thought  it  good  rather  to  decide  this  controversy  by  writing  than  by  statute;  and  that, 
forasmuch  as  a  church-yard  that  is  dedicated  is  the  soil  of  a  church,  and  whatsoever  is 
planted  belongeth  to  the  soil,  it  mast  needs  follow,  that  those  trees  which  be  growing  in 
ib9  ehurch-yard  are  to  be  reckoned  amongst  the  goods  of  the  church,  of  which  laymen 
liavei-no  authority  to  dispose,  but  as  the  holy  scripture  doth  testify «  the  charge  of  them  is 
Dommitted  only  to  prie^its  to  be  disposed  of.  And  yet  seeing  those  trees  be  often  planted 
to  defend  the  force  of  the  wind  rom  hurting  the  church,  we  do  prohibit  the  parsons  of  the 
ehurch,  that  they  do  not  presume  to  fell  them  down  unadvisedly,  but  when  the  chancel  of 
the  church  doth  want  necessarv  reparation ;  neither  shall  they  be  converted  to  any  other 
use,  except  the  body  of  the  church  doth  need  like  repair,  in  which  the  parsons  of  their 
charity  shall  do  well  to  relieve  the  parishioners,  with  bestowing  uptin  them  the  same  trees, 
which  we  will  not  command  to  be  done,  but  we  will  commend  it  when  it  is  done.  But 
if  it  appear  that  the  person  whose  right  they  are  intends  to  cut  them  down  for  other  pur- 
poses than  repairing  the  chancel,  a  prohibition  will  bo  granted  to  hinder  waste,  and  so 
likewise  to  hinder  the  cutting  down  of  such  tiees  in  the  church-yard  a«  are  for  the  defence 
.  of  the  church.**  And  if  the  trees  be  actually  cut  down  by  any  person  for  any  other  use 
>"  than  is  here  specified,  it  is  thought  that  he  may  be  indicted  and  fined  upon  this  statute;  11 
Co.  49;  Gibs.  208.  In  Stracty  v,  Francis,  2  Atk.  217.  a  motion  was  made  on  behalf  of 
^  the  plaintiff,  who  was   patron  of  the  living,  against  the  rector,  for  an  injunction  to  stay 

liraate,  in  cutting  down  timber  in  the  church-yard.     By  the  Lord  Chancellor  Hardwicke 


CHURCH-YAKDS.— ITai^  through,  321 

Cinque  ports  are  those  havens  which  lie  towards  France,  and  were  ancient- 
ly vigilantly  guarded.  In  this  respect  they  have  a  special  governor  called  the 
Lord  Warden  of  the  Cinque  Ports,  who  acts  as  admiral,  and  sends  out  writs 
in  his  own  name;  see  4  Inst.  2J'2. 

The  cinque  ports  are  Dover,  Sandwich,  Roroney,  Winchelsea,  and  Rye^ 
and  to  these  may  be  added  Hythe  and  Hastings,  which  are  reckoned  as  part 
or  members  of  the  cinque  ports;  though,  by  the  fir^^t  institution,  it  is  said  that 
Winchelsea  and  Rye,  were  added  as  members,  and  that  the  others  were  the 
cinque  ports;  there  are  also  several  other  towns  adjoining,  that  have  the  privi- 
leges of  the  ports.  These  cinque  ports  have  certain  franchises  to  hold  pleas, 
inc. J  and  the  king^s  writs  do  not  run  there;  4  Inst.  223. 

There  are  several  courts  within  the  cinque  ports;  one  before  the  constable; 
others  within  the  ports  themselves,  before  tne  mayor  and  jurats;  another, 
which  is  called  curia  quinque  poiitMnt  apud  Shepway.  There  is  likewise  a 
court  of  chancery  within  their  districts,  to  decide  matters  of  equity;  but  no  ori- 
ginal writs' issue  thence.  The  jurisdiction  of  the  cinque  ports  is  general,  ex- 
tending to  personal,  real,  and  mixed  actions;  and  if  any  erroneous  judgment 
is  given  in  the  cinque  ports  before  any  of  the  mayors  and  jurats,  error  lies  ac- 
cording to  the  custom,  by  bill,  in  nature  of  error,  before  the  Lord  Warden  of 
the  Cinque  Ports,  in  his  court  of  Shepway;  4  Inst.  "224. 

In  the  cinque  ports  the  process  is  directed  to  the  constable  of  Dover  castle, 
bis  deputy,  or  lieutenant;  see  I  Tid.  172   7th  ed. 

The  cinque  ports  cannot  award  process  of  outlawry;  see  Cro.  Eliz.  9.  10. 
Nor  does  a  writ  of  error  lie  at  common  law,  in  the  K.  B.  or  C.  P.  upon  a  i  4^3  j 
judgment  pronounced  in  the  cinque  ports,  though  a  quo  minus;  Cro.  Eliz. 
911;  and  a  certiorari  issues  to  the  cinque  ports;  2  Hawk.  P.  C;  4  Inst.  224. 
Alleging  that  the  cause  of  action  arjse  in  a  cinque  port  is  a  good  plea  to  the 
jurisdiction  of  the  superior  court. 

<Kfreu(t]S. 

These  are  divisions  of  the  kingdom  appointed  for  the  judges  to  visit  after 
Hilary  and  Trinity  terms,  for  the  trial  of  prisoners  and  causes. .  Two  of  the 
judges  attend  every  circuit,  ono  presiding  in  the  criminal  and  the  other  in  the 
civil  court.  Each  circuit  comprehends  several  counties.  The  Home  Ctrctci/, 
Hertford,  Essex,  Kent,  Sussex,  and  S^urrey.  The  Midhttid  Circttt/,  North- 
ampton, Rutland,  Lincoln,  Nottingham.  Derby,  Leicester,  and  Warwick. 
The  J>rorfolk  Circuity  Bucks,  Bedford,  Huntingdon,  Cambridge,  Norfolk,  and 
Suffolk.  The  Oxford  Circuity  Berks,  Oxford,  Hereford,  Salop,  Gloucester, 
Monmouth,  Stafford,  and  Worcester.  The  J^Torthem  Circuity  York,  Durham, 
Northumberland,  Cumberland,  Westmorland,  and  Lancashire.  And  the 
Western  Circuity  Southampton,  Wilts,  Dorset,  Devon,  Cornwall,  and  Somerset. 

These  circuits  are  made  twice  a  year  in  the  respective  vacations,  except 
the  HoiAc  Circuity  where  the  judges  make  three  annual  visitations. 

The  officers  belonging  to  the  different  circuits  are,  the  clerk  of  assize,  asso- 
ciate, clerk  of  arraigns,  clerk  of  indictments,  judges,  marshal,  crier,  steward, 
and  tipstaff. 

ftCrCttftS  Ot  {XCtCon*     See  ante,  vol.  i.  p.  199. 

itfrCttmStatlCJalEtofKentr.     See  tit.  Evidence. 

ttttUtlOVi'  See  tit.  Ecclesiastical  Court, 
'*a  rector  may  cat  down  timber  for  the  repairs  of  the  parsonaj^e  hoase  or  the  chancel,  but 
not  for  any  common  parpoae;  and  this  he  may  be  jastifiod  in  doing  by*  the  statnte  of  SB 
Edw.  1.  If  it  ifl  the  cnstom  of  the  country,  he  may  cut  down  underwood  for  any  purpose; 
but  if  he  grubs  it  up  it  id  waute.  lie  may  cut  down  timbei  likewise  for  repairing  any  old 
pewg  that  belong  to  the  rectory ;  and  he  i^  also  entitled  to  botea  for  repairing  barns  and 
onthoasas  belonging  to  the  parsonage  **  An  injunction  was  granted  till  the  hearing  of  the 
4»ii8e,  to  stay  the  rector  from  cutting  down  timber,  except  in  particular  instances  before 
mentioned. 


CLBRGY,  B£N£F1T  OF,—Fams  v>ho  may  dtniand  it. 

Sftg.     See  tit.  London 

tflail&'^Stfllc  HentObal.     See  tit.  FrauduUni  Removal. 
ClStUram  Ctf  Sft.     See  tit.  Process;  Trespass. 
ftleatfllS-hOUSe.     See  tits.  Banker;  Bills  and/foUs:  Check, 
L  ^^  I        Clf  tSS-     See  tit.  EccUsiasiical  Persons. 

^Uxfss,  bf  iif  f  f  I  Of  * 

(A^    As  TO  THE  PERSONS  WHO  MAT  DSMAKD  IT,  p.  464. 
(B-    As  TO  WHAT  CRIMES  IT  IS  DEMAND  ABLE,  p.  467. 
(C^    As  TO  WHEN  IT  IS  TO  BE  DEMANDED,  p.  472. 
(D)    I.V  WHAT  MANNER  IT  IS  TO  BE  DEMANDED,  p.  473. 

*  Where  a  man  has  eonmutted  a  crime  which  rabjecla  him  to  a  capital  panishment,  b# 
may  IB  certain  cases  (see  powt),  claim  Hiebenefii  of  clergy,  whereby  he  snflen  a  miti|pi- 
ted  poniahment. 

Anciently  the  law  held,  that  no  man  should  be  admitted  to  the  privilef^e  of  clerj^y  but 
aach  as  had  the  habit  urn  et  tonattram  ciericalem;  see  2  Hale,  P.  C.  872.     fiat  fn  pro- 
eeai  of  time  a  mnah  wider  and  more  comprehensive  criterion  was  established;  erery  oo« 
that  oonid  read  (a  mark  of  great  learning  in  those  days  of  ignorance,  and  her  sister  svper- 
■tition)  being  acconated  a  clerk  or  clericos,  and  allowed  the  benefit  of  clerkship,  though 
neither  initialed  in  holy  orderi,  nor  trimmed  with  the  clerical  tonsure.     Bnt  when  learning, 
by  means  of  the  invention  of  printing,  and  other  concnrrent  causes,  began  to  be  more  gen- 
erally disseminated  than  formerly,  and  r«'ading  was  no  longer  a  competent  proof  of  clerk* 
riup.  or  being  in  holy  oiders;  it  was  found  that  as  many  laymen  as  divines  were  admitted 
to  the  priviUgium  elerieaU;  and  therfeore,  by  statute  4  Hen.  7.  e   18.  a  distinction  wan 
drawn  between   mere  lay  scholars  and  clerks  that  were  really  in  ordore.    And,  tboDgfa  it 
was  thought  reasonable  still  to  mitigate  the  severitj  of  the  law  with  regard  to  the  former, 
jet  they  were  not  put  upon  the  same  footing  with  actual  clergy,  being  subjected  to  a  slight 
degree  of  punishment,  and  not  allowed  to  claiitf  the   clerical  privilege  more  than  once. 
Accordingly  the  statute  directs,  that  no  person  once  admitted  to  the  benefit  of  cleigy,  flhall 
be  admitted  thereto  a  second  time«  unless  he  produces  his  orders;  and  in  order  to  distinguish 
their  persons,  nil  laymen  who  are  allowed  this  privilege  shall  be  burnt  with  a  hot  iron  in 
the  brawn  of  the  left  thumb.     This  distinction  between  learned  laymen,  and  real  clerks  in 
orders,  wasabolbhed  for  a  time  bv  the  statotes  28  Hen.  8.  c.  1.  and  32  Hen.  8.  c.  8;  hot 
it  is  held  (Hob  294:  2  Hale,  P.  C.  376)  to  have  been  virtually  restored  by  stat  1  Edw. 
6.  c.  12.  which  statute  also  enacts,  that  lords  of  parliament  and  peers  of  the  realm,  hav- 
ing place   and   voice  in  parliament,   may  have  the  benefit  of  their  peerage,  equivalent 
to  that  of  cleigy,  for  the  first   offence   (although  they  cannot  read,  and  without  being 
burnt  in  the  hand),  for  all  offences  then  clergyable  to  commoners,  and  also  for  the  crimes 
of  house  breaking,  highway  robbery,  horM  stealing,  and  robbing  of  churches.     After  this 
burning,  the  laity,   and  bemre  it,  the  real  clergy,   were  discharged  from  the  sentence  of 
the  law,  and  delivered  over  to  ^  ordinary,  to  be  dealt  with  according  to  the  £celesiasti- 
cal  Canons.     Whereopon  the  ordinary,  not  satisfied  with  the  proofs  adduced  in  the  Profane 
Secular  Court,  commenced  a  c  monieal  trial;  requiring  the  oaths  of  12  compurgatora.     But 
this  spiritual  enquiry  was  abolished  by  the  18  Elix.  o.  7.  which  enacts,  that  for  the  avoid- 
ing the  perjuries  and  abuses  incident  to  such  an  inv«>9tigation,  after  the  offender  has  been 
allowed  his  clergy,  he  sh.ill  not  be  delivered  to  the  ordinary  as  formeriy;  bat,  upon  such 
allowance  and  burning  in  the  band,   he  shall  forthwith  be  enlarged  and  delivered  out  of 
prison;  with  proviso,   th<tt  the  jodge  may.  if  he  think  fit,  continue  the  offender  in  goal  for 
any  time  not  exceeding  a  year.     Thus  the  law  continued,  for  above  a  century,  unaltered; 
eieept  only  that  the  statnte  of  21  Jac.  I.  c.  6.  allowed  that  women  convicted  ofmmple^ 
larceny  under  the  value  of  IDs.  should  (not  properiy  have  the  ben^  of  deruy,  for  they 
were  not  called  open  to  read;  bat)  be  borned  in  the  hand,  and  whipped,  stocked,  or  im- 
imprisoned,  for  any  time  not  exceeding  a  year.     And  a  similar  indalgence  by  the  statatoi 
Z  di4  W.  &  M.  c.  9;  and  4  Ac  6  W.  &  M.  c.  24.  was  extended  to  women  guilty  of  any 
clergyable  felony  whatsoever,  who  were  allowed  once  to  claim  the  benefit  of  the  statute^ 
in  like  manner  as  men  might  claim  the  benefit  of  the  clergy,  ond  to  be  discharged  upon 
being  barned  in  the  hand,  and  imprisoned  for  any  time  not  exceeding  a  year.     The  punish- 
ment of  burning  in  the  hand  being  found  inefiectnal,  was  also  changed  by  stutote  10  &  11 
W.  3.  c.  23.  into  burning  in  the  most  visible  part  of  the  left  cheek,  nearest  the  note;  but 
such  an  indelible  stigma  being  found  by  experience  to  render  offenders  desperate,  this  pro- 
vision was  repealed  about  seven  years  afterwards,  by  stat.  6  Ann.  c.  6.  and  till  that  period, 
all  women,  all  peers  of  parliament  and  peeresses,  and  all  male  commoners,  who  could  read, 
were  discharged  in  all  clergyable  felonies;  ihe  males  absolutely,  if  clerks  in  orders,  and 
other  commoners,  both  male  and  female,  upon  branding,  and  peers  and  peeresses  without 
branding,  for  the  first  offence;  yet,  all  liable  (excepting  peers  and  peeresses)  if  the  judge 
paw  occasion,  to  imprisonment  not  exceeding  a  year.     And  by  the  same  statute  6  Aii9e» 
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(E)  Who  is  to  judge  whether  the  PErsoN  who  demands  it  has  a 

RiGHr  TO  IT,  p.  473. 
(F)    As  TO  WHETHER  IT  SHALL  BE  ALI.OWF.D  WHERE  IT  IS  NOT  DBMAND-* 

ED,  p.  473, 
(G^    CONSSQITENCE  OF  ITS  BEING  ALLOWED,  p.  47S. 
(H)    As  TO  THE  NUMBER  OF  Tl  >'ES  IT  WILL  BE  ALLOWED,  p.  474,' 

(A     As  TO  THE  PERSONS    WHO  MAY    DEMAND   IT.  [    466    J 

1.  By  the  ^25  Ed.  3.  c.  4.  which  reciting  that  the  prelates  had  grievously  By  25  Edw. 
complained  that  secular  clerks,  as  well  chaplains  as  other  monks  and  other  '*  ?•  '^•** 
people  of  religion,  had  been  drawn  and  hanged  by  award  of  the  secular  justi-|^^  ^  ^^^ 
ees,  in  prejudice  of  the  franchise  of  the  hnly  church,  &c.  doth  enact  that  allom^  niaj 
manner  of  clerks,  as  well  secular  as  religious,  &.c.,  shall  freely  enjoy  the  priv-  claim  the 
ilege  of  holy  church,  &c.     The  interpretation  this  act  has  received,  and  the  benefit  of 
progressive  changes  made  in  the  law  connected  with  the  benefit  of  clergy,  by  cl^W* 
successive  legislative  enactments,  have  been  pointed  out  and  commented  upon 
in  the  subjoined  note,  and  from  which  it  may  be  collected,  that  all  persons, 
whether  they  are  able  to  read  or  not,  and  women  as  well  as  men,  are,  at  the 
present  day,  entitled  once  to  receive  the  benefit  of  clergy  in  all  crimes  where 
it  is  allowed;  and,  instead  of  being  condemned  to  die,  may  be  sentenced  to  a 
discretionary  penalty,  {vide  note.)     But  although  all  persons  guilty  of  clergya- 
ble offences  were  thus  equally  entitled  to  such  a  privilege  on  the  first  trans- 

c  6.  it  was  enacted,  that  the  benefit  of  clergy  shoald  be  granted  to  all  those  who  were 
entitled  to  ask  it,  without  reqniring  them  to  read  by  way  of  conditional  mc^rit.     And  expe- 
rience having  shown,   that  so  very  nniversal  lenity  was  freqnenily  inconvenient,  and  an 
enconragement  to   commit  the  lower   degrees  of  felony ,   and  that  thoogh  capital  pnnish- 
ments  were  too  rigorons  for  these  inferior  offences,  yet  no   punishment  at  all  (or  next  to 
Boae),  wai  as  mach  too  gentle;  it  was  farther  enacted  by  the  same  statnte,  that  when  any 
person  is  convicted  of  any  theft  or  larceny,  and  bnrnt  in  the  hand  for  the  same  according 
to  the  house  of  correction,  or  public  workhouse,  to  be  there  kept  to  hard  labour,   for  any 
time  not  Jess  than  six  months,  and  not  exceeding  two  years,  with  a  power  of  inflicting  a 
doable  confinement  in  case  of  the  party's  escape  from  the  first.     And  it  was  also  enacted 
b^  thestatntes  4  Geo.  1.  c.  11.  and  6  Geo,  1.  c.  28.  that  when  any  persons  shall  be  con- 
victed of  anv  larceny,  either  grand  or  petit,  or  any  felonious  stealing,  or  taking  of  money* 
or  soods  and  chattels,  either  from  the  person  or  house  of  any  other,  or  in  any  other  manner, 
and  who  by  the  law  shall  be  entitled  to  the  benefit  or  the  clergy,  and  liable  only  to  the 
penalties  of  bnrniog  in  the  hind  or  whipping;  the  Court  in  their  discretion,  instead  of  such 
burning  in  the  hand  or  whipping,   may  direct  such  offenders  to  be  transported  to  America 
(or  by  Stat.  19  G.  3.  c.  74.  to  any  other  parts  beyond  the  seas,)  for  seven  years;  and  if 
they  retnm  or  are  seen  at  larce  in  tnis  '  ingdom  within  that  time,  it  shall  be  felony  without 
benefit  of  clergy.     And  by  the  subsequent  statutes  «6  Geo.  2.  c.  15;  and  8  Geo.  3.  c  15, 
many  wise  proirisions  are  made  for  the  more  speedy  and  effectual  execution  of  the  laws 
relating  to  transportation,  and  the  conviction  of  such  as  transgress  them.     But  now  by  the 
Stat.    19  Geo.  3.   c.  74.  all  offenders  liable  to  transportation  may,  in  lien  thereof,  at  the 
discretion  of  the  judges,  be  employed,  if  males  (except  in  th  •  case  of  petty  larceny)  in  hard 
labsur  for  the  benefit  of  some  public  navigation,  or  whether  males  or  females,  may  in  all  cases 
be  confined  to  hard  labour  in  certain  penitentiary  houses,  to   be  erected  by    Tirtne  of  the 
said  act,  for  the  several  terms  therein  specified,  but  in  no  case  exceeding  seven  years,  with 
a  power  of  subsequent  mitigation  and  even  of  reward,  in  case  of  their  good  behaviour;  but 
if  they  escape  and  are  retaken,  for  the  first  time,  an  addition  of  three  years  is  made  to  the 
term  of  their  confinement;  and  a  second  escdpe  is   felony  without  benefit  of  cleigy.     It 
was  also  enacted  by  the  same  statute  19  Geo.  3.  c.  74.  tliat  instead  of  burning  in  the  hand 
(which  was  too  slight  and  sometimes  too  disgraceful  a  punishment),  the  Court,  in  all  cler- 
gyable felonies,  may  impose  a  pecuniary  fine;   or  (except  in  the  cases  of  manslaoehter,) 
may  order  the  ofiender  to  be  once  or  o(\ener,  but  not  more  than  twice,  either  publicly  or 
privately  whipped;  such  private  whipping  (to  prevent  collusion  or  abuse)  to  be  inflicted  in 
the  presence  of  two  witnesses,  and  in  case  of  female  offenders  in  the  presence  of  females 
onlv;  (punishments  are  concerning  females  abolished  by  1  Geo.  4.  c.  57.)   which  fine  or 
whipping  shall  have  the  same  consequences  as  burning  in  the  hand;    and  the  offender  so 
fined  or  whipped  shall  be  equally   liable  to  a  subsequent  detainer  or  imprisonment      And 
by  Stat.  6  Geo.  4.  c.  26.  s.  2.  it  is  enacted,  that  where  any  offender  hath  been  or  shall  be 
convicted  of  any  felony  within  the  benefit  of  any  clergy,  and  hath  endored  or  shall  endure 
the  punishment  to  which  such  ofiender  hath  been  or  slinll  bo  adjudged  for  such  felony,  the 
punishment  so  endured  hath  and  shall  have  the  like  effect  and  consequences,  to  all  intents 
an<r  purposes  whatsoever,  as  if  he  or  she  had  been  burned  or  marked  according  to  the  pro- 
visions of  the  Stat.  4  H.  7.  c.  18;  21  Jac.  c.  16;  3  W.  &  M.  c,  9;  4  &  5  W.  &  M.  c.  24. 
6&7  W.  &M.  c,  14, 
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I  466  ]  gresBioD,  yet  persons  actnallj  in  orders  had,  nnti)  the  6  Geo.  4.  c.  ^.  a.  34/ 
great  preference  oyer  mere  laymen^  for  thej  had  a  right  to  an  immediate  di»« 
charge  without  any  imprisonment,  corporal  suflTering,  transportation,  or  di** 
grace;  for  these  punishments  were  introduced  instead  of  branding,  from  which 
they  were  at  ail  times  exempt.  The  new  act  provides  that  clerks  in  holy  or- 
ders, being  convicted  of  felony,  shall  stand  and  be  under  the  same  pains  and 
dangers  for  the  same,  and  shall  be  used  and  ordered,  to  all  intents  and  purpo- 
ses,'as  other  persons  not  bein|(  in  holy  <»rders. 

The  most  important  aheraticm,  however,  in  the  law,  as  regards  the  benefit 
of  clergy,  is  contained  in  the  4th  section  of  the  stat.  6  Geo.  4.  c.  ^.     Before 
that  statute,  if  a  person  was  convicted  and  received  judgment  in  a  case  of  cler- 
gyable felony,  and  had  the  benefit  of  clergy,  he  was  thereby  discharged  as  tor 
all  felonies  within  the  benefit  of  clergy  which  he  had  before  committed;  but 
not  as  to  felonies  without  benefit  of  clergy.     Indeed  the  case  of  William  Joi- 
nings .Russ.  and  Ry.  C.  C.  R.  388}  went  rather  further.     He  was  indicted 
for  the  murder  of  Mary  Ann  Condon,  and  tried  before  Mr.  JvsHce  Parkj  at 
the  April  Sessions,  at  the  Old     ailey,  1819,  and  convicted  of  manslaughter. 
He  had  been  tried  at  the  preceding  February  Sessions,  and  convicted  ofman- 
sianghter  in  killing  Mary  Cormack,  and  received  the  benefit  of  clergy.     The 
act  which  caused  the  deaths  of  both  the  deceased  was  the  same,  but  Mary 
Ann  Condon  died  afler  the  prisoner  had  been  allowed  the  benefit  of  clergy. 
Park,  J.  reserved  the  point,  and  the  judges  unanimously  held  that  the  allow- 
ance of  the  benefit  of  clergy  in  the  first  case  protected  the  prisoner  as  to  the 
second.     Thus  stood  the  law  before  the  passing  of  the  statute  of  6  Geo  4.  c. 
25;  but  now,  by  the  4th  section  of  that  statute,  it  is  enacted,  ^'  that  the  allow- 
ance of  the  benefit  of  clergy  to  any  person  who  shall;  afler  the  passing  of  this 
act  (20th  of  May,  1825,)  be  convicted  of  any  felony,  shall  not  render  the  per- 
son io  whom  such  benefit  is  allowed  dispunishable  for  any  other  felony,  by  him 
r  Ant  1  ^'  ^^^  committed  before  the  time  of  such  allowanee.'^     Therefore,  now  the 
Jr^7  J  allowance  (^benefit  of  clergy  has  no  operation  in  a  prisoner's  favour,  except  as 
eleicv  ^     respects  the  individual  charge  on  which  it  is  allowed.     This  makes  it  expedi- 
m^St  ha?6  ^0^9  ^  there  are  several  charges  against  a  prisoner,  that  the  whole  of  them 
been  claim  should  be  disposed  of,  either  by  his  being  tried  on  them,  or  by  acquittals  being 
ed  on  ao  ap  taken,  because  the  prosecutor  declines  to  adduce  evidence;  for  if  the  prisoner 
P^J* "       be  only  tried  on  one  or  two  out  of  a  number  of  indictments  found  against  him 
Imlict'  ^   ^®  might  be  apprehended  and  tried  on  the  others  at  any  distance  of  time 
ment*  for  (^)  ^^  '^^  what  crimes  it  it  dema>'dable. 

any  crime  Before  the  abolition  of  appeals  ^anicj  vol.  i.  p.  721)  the  benefit  of  clefgy 
to  which  was  demandable  as  well  upon  an  appeal  as  an  indictment  for  any  crime  what- 
the  punwh  goever,  which  subjects  the  oflfender  to  the  lo^s  of  life ;   see  1 1  Coke,  29;  Finch, 

?<Sh1.at  ^^'  ^  '^*^^-  ^   ^'  ^'^^' 

uched  at  ^J  ^^^  ^  ^®^*  ^  *  ^'  ^^-  ^^  ^^  enacted  that  if  hny  person  or  persons  shall  set 
common  fire  to  any  house,  farm,  or  out-house,  or  to  any  hovel,  cock-mow,  or  stack  of 
law;  but  com,  straw,  hay,  or  wood,  or  shall  by  gifl  or  promise  of  money,  or  other  re- 
new ward,  procure  another  to  join  him  or  them  in  any  unlawful  act,  such  ofiTender 

Baiwf  *        "^^^^  *"^®''  ^®"*^  without  benefit  of  clergy. 
™I»»y»         By  the  18  Eliz.  c.  7.  the  principle  in  eycry  burglary  is  excluded  from  his 

*  It  18  laid  down,  thai  where  any  act  since  the  25  Ed.  8.  at.  8.  c.  4.  tahea  away 
clergy  on  a  case  where  the  statute  of  Edward  would  have  admitted  it,  it  only  applies  to 
such  parties  as  are  expressly  named  in  the  act;  see  2  Hale.  P.  C.  335;  2  Hawk.  P.  C.  c. 
83.  8.  26.  And,  therefore,  where  clergy  is  taken  away  from  the  principal,  it  is  not  neces- 
sarily taken  from  the  accessary,  either  before  or  after  ihe  fact,  nnlees  he  be  particnlariy 
incladed  in  the  word^  of  the  statote;  see  11  Co.  37:  2  Hale,  P.  C.  885;  Bla.  Com.  878. 
And  with  respect  to  clergyable  felonies  committed  on  the  high  seaa,  or  ont  of  the  body  of 
any  connty,  it  is  enacted,  that  if  any  person  be -tried  for  any  offence  committed  on  the  sea, 
within  the  jorisdiction  of  the  Admiralty,  or  by  virtue  of  any  commission  directed  nnder 
the  Stat,  of  the  28  Hen.  8.  and  be  found  gnilty  of  any  offence,  which,  if  committed  on 
land,  would  be  clergTuble,  such  person  shall  be  entitled  to  the  benefit  of  clergy,  and  re- 
ceive the  same  punishment  for  such  oflcnce  as  if  he  or  she  committed  the  offence  in  or  upon 
helnnd;  1  Geo,  4.  c.  90. 
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clergy;  and  by  3  &  4  W  &  M.  every  person  who  shall  counsel,  hire,  or  com-  Forcible 
mand  to  commit  any  burglary  shall  not  have  his  clergy.  marriage; 

Forcible  marriage  is  an  o  ence  excluded  from  the  benefit  of  clergy;  see  Forgery; 
^Hen.  8.  c.  6;  Eliz.  c.  17.     Sed  vide  1  Geo.  4.  c.  115. 

Forgery  is  made  felony  without  benefit  of  clergy  by  a  variety  of  statutes. 
Thus  clergy  is  taken  away  from  the  forging,  ahering,  or  uttering  astiue, 
when  forged,  any  bank  bills,  notes,  or  other  securities;  see  "2  East.  P.  C.  1003; 
8  Sf9  W.  S'c.  20.  s.  35;  1 1  Geo.  1.  c.  9;  12  Geo.  I.e.  32;  15  Geo.  2.  c.  13; 
13  Geo  3.  c.  79;  army  or  navy  debentures;  see  5  Geo.  1.  c.  11 ;  9  Geo.  1.  c. 
5.;  the  hand  of  the  receiver  of  the  port  fines;  32  Geo.  2.  c*  11;  or  of  the 
receiver  or  accountant-general  of  the  Court  of  Chancery;  12  Geo.  1.  c.  32; 
South  Sea;  9  Anne.  c.  21;  5  Geo.  1.  c.  4;, 12  Geo.  1.  c.  32;  or  East  India 
bonds;  see  12  Greo.  1.  c.  32;  writings  under  the  seal  of  the  I  ondon,  or  Roy- 
al Exchange  Assurance;  see  6  Greo,  1 .  c.  18.  s.  13;  letters  of  attorney,  or  [  ^^^  1 
other  powers  to  receive  a  transfer,  stock,  or  annuities,  or  personating  a  pro- 
prietor to  transfer  them  or  receive  the  dividends;  see  8  Geo.  1 .  c.  22;  9  Geo. 
1  c.  12;  31  Geo.  2.  c,22;  stamps  to  defraud  the  revenue;  see  lOAnne  c.  19; 
97  G«o.  3.  c.  90;  27  Geo.  3.  c.  13;  and  Mediterranean  passes,  under  the 
hands  of  the  Lords  of  the  Admiralty,  to  protect  a  voyager  from  the  piracies 
of  the  Barbarian  corsairs;  see  4  Geo.  2.  c.  18;  it  is' also  felony  without  bene- 
fit of  clergy,  to  forge  or  counterfeit  any  stamp  or  mark  to  denote  the  standard 
of  gold  or  siWer  plate,  and  to  commit  several  other  o  ences  which  have  a 
similar  efiect  and  tendency;  see  31  Geo.  2.  c.  32;  14  Geo.  3  e.  6-2 \  24  Geo. 
3.  c.  53;  so  also  in  the  personating  or  procuring  to  be  personated,  any  sea- 
man or  other  person  entitled  to  wages,  or  other  naval  emoluments,  or  any  of 
his  personal  representatives;  and  the  taking,  or  procuring  to  be  taken,  any 
false  oath,  in  order  to  obtain  a  probate  or  letters  of  administration  in  order  to 
procure  such  payments;  and  the  forging,  or  procuring  to  be  forged,  and  the 
uttering  or  publishing  as  true,  any  seaman's  counterfeited,  will  or  power  of 
attorney;  see  31  Geo.  2.  c.  10;  9  Geo.  3.  c.  30;  the  forjging  of  any  marriage 
licence  or  register  is  also  marked  with  the  same  security;  see  26  Greo.  2.  c. 
33;  and  by  several  more  general  provisions,  almost  every  species  of  forgery, 
with  intent  to  defraud,  that  can  be  imagined,  whether  in  the  name  of  a  real 
or  fictitious  person,  is  made  capital .  By  the  25  Geo.  2.  c.  25,  the  forging  any 
deed,  will,  testament,  bond,  bill  of  exchange,  promissoiy  note,  for  the  pay- 
ment of  money  or  any  indorsment  thereon,  or  any  receipt  or  acquittance  el- 
ihet  for  money  or  goods,  with  intent  to  defraud  another,  and  the  uttering  and 
publishing  the  same  to  be  true,'  is  made  felony,  and  excludeed  firom  the  bene- 
fit of  the  statute.  It  is  an  ofience  of  the  same  degree  to  forge  or  utter  as 
true,  a  counterfeit  acceptance  of  a  bill  of  exchange,  or  the  number  or  princi- 
pal sum  of  any  note,  biU,  or  other  security  for  the  payment  of  money,  or  any 
warrant  or  order  for  the  payment  of  money,  or  the  delivery  of  goods;  see  7 
Geo.  2.  c.  22;   18  Geo.  3.  c.  18.;  and  1  Chit  Crim.  fi83. 

Horse  stealing  is  a  crime  excluded  from  the  benefit  of  clergy  by  the  1  Ed- 
6.  as  to  principals,  and  by  the  31  Eliz.  c.   12.  s  5.  accessaries  betbre  the  fact,  .J^":    "'*' 
and  afler  the  fact,  are  placed  in  the  same  condition  * 

The  principal  offender  attainted  or  convicted  of  brcakmg  any  Aoiwe  by  day,  Hooee- 
was  deprived  of  the  benefit  of  clergy  by  1   Ed,  6.  c,   12.  s.  10.  m  all  cases  breaking; 
except  the  challenging  peremptorily  more  than  20  jurymen,  which  casus  amiasua 
is  provided  for  as  in  other  cases,  by  the  3  &  4  W.  c.  9.  s.  2. 

Wilfiil  murder  of  malice  prepense  is  excluded  from  the  benefit  of  clergy  Murder  ;t 
by  the  23  and  25  Hen.  8.  and  1  Ed.  6.  c.  12;  and  accessaries  before,  to  such 
murder,  are  expressly  excluded  from  clergy  in  all  cases,  as  well  upon  appeals 

•  Bat  this  last  provision  has  been  hoiden  to  extend  only  to  those  who  were  regarded  as 
accessaries  at  the  time  the  qcI  was  framed,  and  not  to  those  who  have  been  sabseqvently* 
declared  to  the  partakers  in  guilt,  so  that  though  persons  knowingly  receiving  stolen  pro- 
perty liave  been  made  accessaries,  yetthia  has  no  antecedent  reference,  and  a  party  receiv- 
ios  a  stolen  horec  w  not  ousted  of  clergy;  see  Fost.  372;  Com.  Dig.  7.  11.  .... 

I  Wherever  a  person  is  denied  the  Benefit  of  clergy,  in  respect  of  a  statute  excluding  it 
ftom  the  crime  charged  against  him,  the  indictment  most  bring  the  case  witbm  the  words 
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326  CLBRGY,  BENEFIT  OP.-nA  io  what  Crimes  demunMHe. 

\  469  1   as  indictmeiito  by  the  4  &  5  P.  &  M.     And  by  the  1  Jac.  9.  c«  8.  wmj  penoo 
that  shall  be  convicted  of  homicide  by  stabbing,  (except  those  who  abet 
them,)  shall  be  excluded  from  the  benefit  of  his  clergy. 
Pimej;  It  is  hofden  (1 1  Coke,  31.)  by  Sir  Edward  Coke,  that  piracy  was  restored 

to  the  benefit  of  clergy  by  this  statute;  but  as  to  piracy  on  the  high  sea,  the 
contrary  hath  been  solemnly  adjudged,  Moor.  756,  asd  confirmed  by  eonstanC 
ezperiance,  and  is  certainly  agreeable  to  the  (2  Hale,  P.  C.  370.)  lesal  notioii 
of  piracy  in  other  cases;  which  being  a  capital  oficnce  by  the  civu  law  only 
(even  after  the  statute  of  28  Hen.  8.  c,  15.  which  altered  not  the  nature  ef 
the  ofience,  but  only  the  manner  of  the  trial),  shall  not  be  included  in  a  sta- 
tute speaking  generally  of  felonies  which  are  such  by  law;  as  those  piracies 
are  which  are  committed  in  a  creek  or  port  within  the  body  of  a  county,  but 
no  other. 
Plsndeiing      By  the  34  Creo.  3.  c.  45.  it  is  enacted,  that  all  and  every  person  and  per-- 
^^'^.  ^  .  sons,  that  shall  feloniously  steal  any  goods,  wares,  or  merchandize,  of  the 
ven^   ^  ^  value  of  40  shillings,  in  any  ship,  barge,  lighter,  boat,  or  other  vessel  or  crali 
upon  any  navigable  river,  or  in  any  port  of  entry,  or  dbcharge,  or  in  may 
creek  belonging  to  any  navigable  river,  port  of  entry,  or  discharge  within  the 
kingdom  of  Ghreal  B.itain,  or  shall  feloniously  steal  any  goods,  wares,  or  mer* 
chandize  of  the  value  of  40  shilings,  upon  any  wharf  or  key  adjacent  to  any 
navigable  river,  port  of  entry,  or  discharge,  or  shall  be  present,  aiding,  and 
assisting  in  the  committing  any  of  the  ofiences  aforesaid,  being  therefore  con- 
victed and  attainted;  or  being  indicted  thereof,  shall  of  malice  stand  mute,  or 
wiU  not  directly  answer  to  the  indictment,  or  shall  peremptory  challenge  above 
the  number  oi  30  persons  returned  to  be  of  the  jury,  snail  be  excluded  fionk 
the  benefit  of  clergy.     Capital  punishment  taken  away  by  4  Geo.  4.  c.  53. 
Pluideriiif      -^  ^  stealing  firom  vessels  in  distress,  or  plundering  goods  that  have  beeo 
wrecks;      saved  fi'om  the  wreck,  the  benefit  of  clergy  is  taken  away  by  13  Anne*  s.  3. 

c.  18-  and  36  Geo.  3.  c.  19. 
B«pe;  Bpr  the  18  Eliz.  c.  7.  all  persons  who  commit  rapes  are  excluded  firom  the 

privilege  of  clergy, 
^''n^'^h^     By  the  1  Ed.  6«  c.   13-  s.  10.  it  is  enacted  that  all  persons  who  shatt  be 
2|J||^..«  guilts  of  robbing  any  person  or  persons  on  the  highway,  or  near  to  the  high- 
^ '    way,shall  be  excluded  from  the  clergy, 
r  470  1      lt[»bbery  by  breaking  into  a  dwelling  house,  any  person  being  therein,  and 
Robbery  in  P"^  ^  ^®<^>  ^  excluded  from  clergy  bv  the  1  Ed.  6.  c.  33.  s.  10.     By  the  4  & 
ft  dwoUiiig  d  P.  Sf  M.  c.  4.  accessaries  before  the  fact  to  such  a  breakins,  accompanied 
home.        with  larceny,  are  also  excluded.     Under  this  act,  however,  there  still  was  a 
booth,  or  necesity,  not  only  for  some  one  to  be  in  the  house,  but  put  in  fear.     But  the 
®°  '  5  &  6  Ed.  6.  c.  9.  excludes  from  clergy  the  person  who  robs  in  a  house, 

booth,  or  tent,  the  inhabitant,  or  any  part  of  his  &mily  being  there,  whether 
they  ary  waking  or  sleeping.  And  the  39  Eliz.  c.  15.  makes  it  felony  with* 
out  benefit  of  clergy,  to  take  property  to  the  value  of  &l.  in  any  dwelling 
house,  although  no  person  is  witnin  at  the  time  the  felony  is  committed.  And 
the  9  &  10  W.  &  M,  c.  9.  s.  1 .  takes  clergv  firom  any  person  taking  goods  ia 
a  dwelling  house,  where  any  one  is  at  the  time,  of  whatever  value;  and  if  na 
one  is  there  at  the  time,  then  if  the  property  amounts  to  the  value  of  51.  as 
well  from  accessaries  before  the  fact,  as  from  those  actually  engaged  in  the 
felony. 

of  the  statate.  Therefore,  if  a  marder  be  not  expreasly  laid  and  proved  to  have  been  done 
of  ma/ice  prepertMe,  the  offender  shall  have  his  clergy;  see  Dyor,  261;  28  Heo.  8.  o.  1; 
1  And.  190;  1 1  Coke,  87.  But  it  has  been  adjudged,  that  an  indictment  against  a  man 
as  accenary  to  murder  before  the  fact,  by  the  words  mahtiose  exeUdvit  movit  ei  prmpa^ 
raifit,  &c.  is  sufficient  to  oust  the  ofi^snder  of  the  benefit  of  clergy,  by  force  of  4  &  5  P.  &  M« 
the  words  whereof  are,  **  that  all  persons  who  shall  maliciously  command,  hire,  or  counsel, 
any  person,  Ac."  which  are  not  expressly  pursued  in  such  indictments,  fial  the  conneel- 
ling  another  being  necessarily  in  the  moving,  procuring,  and  exciting  him,  which,  therefore, 
are  tantamount  in  sense,  and  different  only  in  the  manner  of  expression,  such  an  indict* 
ment  is  as  mnch  within  the  statute  as  if  it  followed  the  very  words;  see  I  Hawk.  P.  C.  c. 
»2.  s.  8.  ^ 

•  ^  indictment  on  that  ^atnta  inift>t  l^r  th*  nifonce  to  be  in  or  near  the  highway:  see  Z 


'By  the  3  &  4  W.  &  M.  c.  9.  it  is  GQacied,  that  all  and  every  person  or  per-  Robbery 
/sons  that  shall  rob  any  other  person,  or  shall  comfort  and  abet,  assist,  counsel,  ^'^'°  ths 
hire,  or  command  any  person  or  persons  to  commit  such  offence,  being  there-  P*''^"> 
of  CMivicted,  or  attainted,  or  being  indicted,  and  standing  mute,  or  challenging 
peremptorily  above  20,  shall  not  have  the  benefit  of  clergy.  Bacrilcw 

As  to  sacrilege,  it  is  observable,  that  all  persons  not  in  holy  orders,  who  ^  ' 

shail  be  indicted,  whether  in  the  county  wherein  the  fact  was  committed,  or  in 
•adi^'erent  county,  of  ^'  robbing  any  church,  chapel,  or  other  holy  place,"  are 
excluded  from  their  clergy,  by  ^  Hen.  8.  c.  1.,  and  t25  Hen.  8.  c.  S.,  revived 
by  5  &  6  £dw.  6.  c.  10,  Upon  a  conviction,  standing  mute,  or  peremptory 
challenge  of  more  than  twenty;  and  3  &  4  W.  &  M,  c.  9.  upon  an  outlawry. 
But  the  word  robbing  being  always  taken  to  carry  with  it  some  force,  as  shall 
be  more  fiilly  shown,  sections  88.  93.  96.,  it  seems  that  no  sacrilege  is  within 
any  of  these  statutes,  which  is  not  accompanied  with  the  actual  breaking  of  a 
ichurch,  &c. ;  though  by  1.  £dw.  6.  c.  12.  s.  10.  all  persons  in  general  are 
ousted  of  their  clergy  for  the  '^felonious  taking  of  any  goods  out  of  any  parish 
church  or  chapel,"  in  all  cases,  except  that  of  chalenging  more  than  twenty; 
and  S&  4  W.  4r  M.  c.  9.  upon  such  a  challenging,  as  well  as  upon  a  convic- 
tion, Sfc.  up«in  an  indictment,  whether  in  the  same  county  wherein  the  sacri- 
Jege  was  committed,  or  in  a  diflferent  one.  And  it  seems,  that  accessaries  to 
«ttch  robbery  or  felonious  taking  are  excluded  from  their  clergy  by  no  statute; 
for  though  they  are  expressly  mentioned  by  23  Hen.  8,  c.  1.  yet,  since  that,  ^ 

are  omited  by  25  Hen.  8.  c.  3;  and  so  much  only  of  23  Hen.  8.  c.  1.  is  r^viv- 
cdTas  is  affirmed  and  enforced  by  25  H.  8.  c.  3;  thev  seem  to  remain  in  the 
«ame  case  as  if  they  had  been  wholly  omitted  by  23  Hen.  8.  c.  1.  which  is  the 
only  statute  which  extends  to  them,  except  that  ofTence  amount  to  burslary; 
in  which  case  accessaries  before  are  ousted  of  theii*  clergy  by  3  &  4  W.  &  Sodomy  j 

M*  c.  9* 
By  25  Hen.  8.  c,  &.  and  5  Eli?,  c   17.  unnatural  offences  are  excluded  from  Stealing 

4he  benefit  of  clergy.  f^*"  '»*«'»^ 

Taking .  away  manufactures  from  bleachinf /grounds  is  a  crime  excluded  ^ 
&om  diebenefit  of  clergy  by  the  1 8  Geo.  2.  f  27 ;  sed  vide  4  Geo.  4.  c.  63.    *  r  47  j  *  n 

By  ike  22  Car.  2.  c.  6.  s.  3.  and  39  &  40  Geo.  3.  c.  89.  stealing  cloth  from  ^l^y  ' 
4he  tenter  in  the  night  time,  and  embezzling  naval  stores  to  the  value  of  20s.  ^oth  from 
are  beyond  the  benefit  of  clergy.     Sedvtde  4  Geo.  4.  c.  53.  tenter; 

By  the  14  Geo.  2.  c.  6.  it  is  enacted,  that  if  any  person  or  persons  shall  Stealing 
kill  or  steal  sheep,  or  other  catiU,^  they  shaU  be  adjudged  guilty  of  felony  with-  »»^P  ™ 
out  benefit  of  clergy.  tl^. 

By  the  10  &  11  W.  3.  c.  23.  aiiy  person  who,  in  any  shop,  warehouse^  coachr-  stealing 
Aottse, or  atofc^,  steals  goods,  wares,  or  merchandizes,  to  the  value  of  40s.  isfromshopf* 
not  entitled  to  the  benefit  of  clergy.     Sed,  vide  1  Geo.  4.  c.  117;  4  Geo.  4.oathoii8ea, 

€.  53.  **•* 

Hawk.  P.  C.  496.  .     .  .  «  »* 

•  The  teVm,  <aher  caitU,  hae  hem  constraed  to  comprehend  balle,  cows,  oxen,  Btcen» 
bnilockB,  beifera,  calvea,  and  lambt,  and  no  other  animals;  see  16  Geo.  2.  «•  Jf  • 

t«at  this  does  not  eitend  to   accessaries;  see  2  Hawk.  P.  C.  c.  88.  s.  66.     And  to 
brinanhfl  prisoner  within  the  act.  the  property  stolen  most  be  such  as  is  nsnallj  eiposed 
to  tale  m  the  shop,  not  any  valuable  thing  accidenlly  put  there,  and  the  same  equitable 
construction  should  take  place  in  regard  to  warehouses.     And  though  coach-houses  and 
■tables  are  not  places  for  sale,  yet  tie  goods  "hoold  be  such  m  are  uaoally  lod^^^^^ 
places  of  that  dicription.     It  has  been  holden;  1    Peer.  Will,  267;  8  Peer.  Will.  112; 
Uiat  money  is  not  within  the  act,  the  words  being,  -goods,  wares,  and  merchandizes, 
and  the  safer  construction  is  to  confine  it  to  goods  ejUBdem  generis,  goods  «PO«»i  %•*/•' 
Poster  78.     Accordingly  it  has  been  doubted,  whether  the  box  coat  ©"."J  Pfrt  of  the 
deaths  of  a  coachman  be  considered  as  any  part  of  the  proper  furniture  of  a  -^We,  as  the 
bridles,  saddles.  hoiBe-cloths,  box-cloths,  fcc.  certainly  are;  O.  »' ^^?*- ^  **••  .f  ?^^ 
Hawk.  P.  C.  49.     Goods  also  sent  to  warehouses  by  the  waterside,  m  order  to  be  ship- 
S.  are  not  within  this  act.  for  such  warehouses  are  not  places  where  merchants  and  oth« 
?Sde«  keep  their  goods  for  sale  in  the  nature  of  shops,  and  J^^eija  customers  go^^^^^^ 
STm      And  it  has  been  ruled,  that  a  watchmaker's  shop,  where  *«j.^«^*^,J.f^^^^ 
left  to  be  repaired,  is  in  this  respect  a  "PO«^ry  "d  not  a  |hop.  wrthm  g»«^  «J^'^ 
•apMsucb  waUh  wse  not  there  for  sale;  O.  B.  1784.  cited  2  Hawk,  r,  k.,  wi,  sp  ^m 


.»i  CLERGY,  BENEFIT  6V.—  Wkcn  io  be  demanded, 

« 

TreaMb',        Benefit  of  clergy  seems  never  to  have  extended  to  high  treason;  66e  2  Hale, 
m  depriv   p^  q^  g^g.  g  Hawk.  P.  C.  c.  33.  8.  20,  Staunf.  P.  C,  124;  1 1  Co.  29.  b;  2 

piiTil<^by  ^"*^-  ^^»  ^  *^®^-  ^^^-  ^^^-     ^^  ^^  ^*®  doubted  whether  petit  treason  was 

parti«^r    "Ot  excluded  from  this  privilege;  2  Hawk.  P.  C.  c.  33.  s.  21.     But  the  con- 

statates.      trary  was  enacted  by  the  25  Edw.  3.  a.  3.  c.  4.  which  allows  the  privilege  of 

clergy  in  all  treasons  a;id  felonies  except  those  affecting  his  majesty. 

I    472    ]  (C'l    As  TO  WHEN'  IT  13  TO  BE  DEMANDED. 

The  benefit  of  clergy  might  have  been  demanded,  by  the  ancient  common 
law,  as  soon  as  the  ■■  risoner  was  brought  to  the  bar,  before  any  indict- 
ment or  other  proceeding  against  him;  ?ee  2  Inst.  150;  2  Flale,  P.  C.  377; 
Hob.  288;  tor  it  is  admitted, 'thiU  f«)rmerly  the  clergy  claimed,  and  were  tB  a 
great  measure  indulged  a  privilege  of  bcmg  wholly  free  from  secular  jurisdic- 
tion for  crimes  punishable  with  loss  of  life  or  member;  see  Bract,  c.  9;  3  Com. 
62;  4  Com.  359.  But  aflcr  the  statute  of  Westminster  the  first,  which  strictly 
enjoined  the  ordinaries  not  to  suffer  clerks  who  had  been  indicted  by  solema 
inquests* to  be  delivered  without  due  purgation,  the  judges  soon  made  it  a  set* 
tied  rule  (see  2  inst.  164;  Finch,  463'^  not  to  deliver  any  clerk  to  the  ordina* 
ry,  before  he  had  been  first  indicted  and  arraigned,  and  his  oflence  had  been 
inquired  of  and  found  by  an  inquest  of  office;  which  was  done,  both  to  the  end 
that  if  the  prisoner  were  found  guilty,  he  might  absolutely  forfeit  his  goods, 
(see  6  Coke,  110;  Plowdcn,  262;  Hob.  289;)  ♦which  anciently  were  saved  by 
a  purgation)  and  also  that  the  court  might  be  apprised  whether  it  were  proper, 
from  the  circumstances  of  the  case  disclosed  upon  ^ucU  an  inquiry,  to  deliver 
the  clerk  to  the  ordinary  generallv,  in  which  case  he  was  allowed  to  make  bis 
purgation;  see  Hob  288;  5  Coke',  109;  or  specially ;  sec  Rast.  121;  Hob.  288; 
Kely,  100;  4  Comm.  352;  ahnqtiepur^aiionefaclnda.  But  this  practice  being 
ibund  inconvenient  to  prisoners,  because  they  lost  their  goods  if  found  guilty, 
by  such  inquiry,  and  yet  could  take  no  challenge  to  any  of  the  jury,  it  being 
but  an  inquest  of  office;  it  became  the  general  practice  sc©  2  Hale,  P.  C.  378; 
2  Inst.  164,  Finch,  463;  Hob.  288  since  ihe  reign  (sf  Henry  the  sixth  to  oblge 
those  who  demand  tho  benefit  ofitclcrgy,  to  plead  and  put  themselves  upon  their 
trial,  under  see  H.  7.  3.  K.  H  12^  pain  of  being  dealt  with  as  those  that  stand 
mute,  whereby  they  forfeit  their  goods  without  any  inquiry  concerning  their 
crime;  but  yet  'see  8  H.  3)  cannot  be  denied  their  clergy,  where  they  should 
be  entitled  to  it,  in  case  they  were  convicted,  unless  they  be  specially  excluded 
by  some  statute.  But  af>er  a  clerk  has  put  himself  upon  his  trial,  and  the  in- 
quest are  charged  with  him,  it  is  said  that  he  (see^Finch,  463)  may,  if  he  de- 
sire it,  be  admitted  to  his  clergy,  before  the  jury  come  back;  but  shall  not  for- 
feit his  ^oods  unless  they  find  him  guilty.  It  is  also  generally  agreed  by  mo- 
dem writers  (see  2  Hale,  P.  C.  378  ,  that  a  person  may  demand  his  clergy 
after  a  non  legit  recorded ;  and  also  afler  judgment  given  against  him,  whether 
of  death,  or  of  outlawry,  &c.  as  well  as  before  judgment,  and  even  under  the 

fallows,  if  there  be  a  judge  there,  has  power  to  allow  it;  as  a  justice  of  the 
[tng's  B^nch,  if  the  party  were  condemned  thetc;  or  a  justice  of  gaol  delivery, 
if  he  were  condemned  before  him,  and  the  commission  of  goal  delivery  be  not 

the  warehoiue  of  a  blnckweli  hall  factor,  who  does  note.Kpo:«e  his  goods  tosafo,  till«askcd 
for,  and  who  selU  on  commission,  has  been  ruled  not  wiihin  the  act;  O.  B.  n84miit(ui-2 
Hawk.  P.  C.  491.  Bat  it  is  enacted  liy  12  Anne,  c.  7.  <'  that  every  person  who  shall 
felonioasly  steal  any  money,  goodd,  or  chattels,  wares  or  merchandizes,  of  the  value  of 
40s.  or  more,  being  in  a  dwelling  hoaso,  or  outhoa<e  thereanlo  belonging,  althongh  such 
house  or  oatboase  be  not  actually  broken  by  such  offender,  although  the  owner  of  such 
goods,  or  any  other  person  or  persons  be  or  be  not  in  such  house  or  outhouse,  or  shall  as- 
sist or  aid  any  person  or  persons  lo  commit  any  such  ofrcnce,  being  thereof  convicted  or 
attainted  by  verdict  or  confession,  or  being  indicted  thereof  shall  stand  mute,  or  will  not 
directly  answer  to  the  indictment,  or  shall  peremptorily  challenge  above  the  namber  of  20 
returned  to  be  of  the  jury,  shall  he  absolutely  debarred  of  and  from  the  benefit  of  clcr^-, 
kc'  To  oust  an  oflender  of  his  clei^y  for  stealing  to  the  amount  of  40*.  in  a  dwellmg 
house,  the  larceny  most  be  of  things  under  the  protection  of  the  house,  not  of  any  perso  n 
u  It,  and,  therefore,  not  of  money  out  of  his  pocket;  Rex  v  Owen,  2  Leach,  C.  L.  572  ; 
8.  C.  2  East,  P.  C,  645.  abridged'  post,  tit.  Larceny;  nor  of  a  bank  note  delivered  to  him 
7  ^nange;  Rex  v.  Campbell,  2  Leach.  C.  L.  664j  S.  C.  2  East,  P.  C.  644',  see  1  Geo, 
«.  117;  4  Geo.  4.  c.  58;  Rnss.  and  Ry.  C.  C.  843. 


CLSRQYy  BENEFIT  OF.-^Sbw  io  be  demanded.  ^S^ 

j%i  adjoamed,  and,  aooording  to  some  opinions,  eyen  though  the  cenwiiasieA 
were  adjourned;  see  I)  As.^ize,  4i;  Dyer,  183;  34  H.  6.  49;  1  Hale,  P.  C. 
380;  8  H.  4Q;  34  H.  6.  49. 

[D)  In  what  hanner  it  is  to  be  demaudbd. 
The  usual  mode  of  granting  benefit  of  clergy  is  for  the  clerk  to  ask  the  pris-  [  473  ^ 
oner  what  he  has  to  say  why  judgment  of  death  should  not  he  pronounced  up- 
on him,  and  then  to  desire  him  to  fall  upon  his  knees  and  pray  the  benefit  of  the 
statute:  which  he  does;  and  the  Court  grants  it  to  him  without  delay;  see  4 
Bl.  Com.  370.  n.  2;  see  Z  Hale,  P.  C.  321;  Com.  Dig.  Justices,  7.  16;  WU- 
liams,  J.  Felony,  V.  When  a  peer  prays  his  clergy,  so  as  to  be  discharged 
without  any  further  punishment,  to  which  we  have  seen  he  is  entitled,  he  spe- 
cifically avers  that  he  is  a  peer  of  the  kingdom,  having  a  place  and  voice  in 
parliament,  and  prays  the  benefit  of  the  I  fkiw.  6.  c.  12;  see  5  Harg.  St.  Tr. 
180;  2  Hale,  P«  C.  396;  which  is  granted  him;  and  he  is  at  the  same  time 
oommonly  reminded  that  he  cannot  have  it  upon  a  second  conviction;  ibid. 
The  judgment  entered  on  thte^occasion  is,  ^'  and  therefore  it  is  considered  thttt 
he  be  set  at  liberty,  accordmg  to  the  form  of  the  statute  in  such  case  made 
and  provided. ''  When  it  is  prayed  by  a  clerk  in  hnly  orders,  that  fact  is  al- 
leged as  entitling  him  to  an  immediate  discharge,  and  an  entry  to  that  efieet 
is  made  on  the  record;  see  2  Hale,  P.  C.  396;  1  Chit.  Crim.  686,  7. 
(Ej  Who  is  to  judog  whethrr  the  person   who  demands  it  has  a 

RtOHT   TO    IT. 

In  all  cases  the  temporal  judge  is  to  determine  both  whether  the  crime  be 
within  the  benefit  of  clergy , and  whether  the  person  who  demands  it  be  qualified 
to  demand  it  or  not.  For  notwithstanding  it  had  its  original  eommencement  in 
the  canon  law,  yet  it  is  not  otherwise  to  be  cdlowed  here  than  as  it  has  been 
Teeeiyed  by,  and  is  agreeable  to,  the  common  or  statute  law,  whereof  the  tem> 
poral  c  'urts  are  the  judges,  and  theref^>re  all  questions  of  this  kind  are  to  be 
determined  by  those  courts;  see  2  Hob.  288;  Kelynge,  28;  9  £.  4.  28;  F. 
N.  B.  66;  34  H.  6.  49;  15  H.  7.  9;  Finch,  463;  2  Hale,  P.  C.  378  ;  9  E. 
4.28. 

(F)   As   TO   -WHBTHER   IT    SHALL   BE    ALLOWED  WHERE   IT    IS   NOT   DEMANDED. 

'  If  the  offence  be  within  clergy,  though,  in  strictness  of  law,  the  prisoner 
eught  to  pray  it,  yet  it  is  the  duty  of  the  judge  to  allow  it,  though  not  prayed, 
ond  that  as  well  prior  as  subsequent  to  judfrment;  see  Bract  c.  9;  2  Inst«  163; 
9.  E.  4.  28;  34  H.  6.  49;  Kelynge,  99;  Hob.  289;  F.  N.  B.  26. 

(G)  Consequences  of  its  being  allowed. 
The  consequences  of  the  benefit  of  clergy  being  allowed,  are,  1st.  That  by 
the  conyiction*he  forfeits  all  his  goods  to  the  king;  which,  being  once  vested 
in  the  crown,  shall  not  aflerwards  be  restored  to  the  offender;  see  2  Hale,  P. 
C.  388?"  2d.  That,  after  conviction,  and  till  he  receives  the  judsroent  of  the  I  474  ] 
law,  by  branding,  or  sjme  of  its  substitutes,  or  is  pardoned  by  the  king,ho  is  to 
an  intents  and  purposes  a  felon,  and  subject  to  all  the  disabilities  and  other  in- 
cidents of  a  felon ;  see  3  P.  Wms,  487.  3d.  That  after  burning,  or  its  substitute, 
or  pardon,  he- was  formerly  <yacharged  for  ever  of  that  and  all  other  felonies  be- 
fore committed,  within  the  benefit  of  clergy*  4th.  That  by  the  burning,  or 
its  substitute,  or  the  pardon  of  it,  he  is  restored  to  all  capacities  and  credits, 
and  the  possession  of  his  land*i,  as  if  he  never  had  been  convicted;  see  2  Hale 
P  C.389;  oRep.  110;  6  Geo  4.  c.  25.  s.  2.     6th.  That  what  is  said  with 


have  the  same  privileges,  without  any  burning,  or  any  substitute  for  it,  which 
others  are  entitled  te  after  it;  see  2  Hale,  P.  C.  389;  sed  tnde  6  Geo.  4.  c.  25. 
9.  2.  iw/ra.  It  has  been  held,  however,  that  a  clergyman,  convicted  of  man- 
slaughter at  common  law,  may  be  libelled  against  in  the  Spirhual  Court,  in 
♦  Bat  ttow  by  tho  6  Geo.  4.  c.  25.  it  u  enactM,  that  the  allowance  of  the  benefit  of 
clergy  to  any  person  who  shall,  after  the  passing  of  this  act,  be  convicted  of  felony,  shall 
not  render  the  person,  to  whomsnch  benefit  is  allowed,  dispnnbhable  for  any  other  felony, 
by  him  or  her  committed  before  the  time  of  sach  allowance. 


^90  CLERGY,  BENEFIT  OT.^-^umber  rf  times  iivMhe  uaau>ed. 

The  b«ii«  order  to  a  deprtvaHon,  notwithstanbuag  the  allowance  of  clergy ;  see  Cro.  Jac. 
^•f  «|"g438.  And  an  attoraev  may  be  struck  ^  the  roU;  see  1  Chit.  Crim.  490;  be- 
2J[|^^  cause  in  both  these  cases,  the  conviction  renders  the  ojflTenders  unfit  to  exercise 
pjicQ  their  respective  professions. 

f¥L)    As    TO    THE    PrVMBER   OF   TIMBS   IT   WILL    BE    ALLOWED. 

I.  It  is  enacted  by  the  4  Hen.  7.  c.  IS.  ^'  that  every  person  not  being  with- 
in orders,  who  hath  once  been  admitted  to  the  benefit  of  his  clergy,  afterwarde 
derki  in  or  ^^"^^^S^^  ^  <^y  such  offence,  be  not  admitted  io  have  the  benefit  or  privilege 
den.  ^  ^^^  clergy 9  &c."     And  it  is  provided,  ''  That  if  any  person,  at  the  second 

[  475  ]  '^>B>e  of  asking  his  clergy,  because  be  is  within  orders,  hath  not  there  ready 
Therefore  his  letters  of  his  orders,  or  a  certificate  of  his  ordinary,  witnessing  the  same; 
autrefaU  that  then  the  justices,  afore  whom  he  is  so  arraigned,  shall  giye  him  a  day,  by 
'^^^  their  discretion,  to  bring  in  his  said  letters,  or  certificate;  and  if  he  lail,  and 
^J^|[^ ,  bring  not  at  such  a  day  his  said  letters,  or  certificate,  then  the  pefson  to  looae 
Siekiiia  in  ^^®  benefit  of  his  clergy,  as  he  shall  do  that  is  without  orders,"  And  now,  by 
a  connter  ^^  6  €reo.  4.  c.  ^.  it  is  provided  that  clerks  io  holy  orders  being  convicted  of 
plea,  to  felony,  shall  stand  and  be  under  the  same  pains  and  dangers  (or  the  same,  an^i 
prevent  a  shall  be  used  and  ordered,  t  all  intents  and  purposes,  as  other  persons  not  be- 
whT"^      ing  in  holy  orders;  see  -.8  Hen.  8.  s.  7. 

bM^fore       ^-  Rexv.  Scott.  Oct.  Sess    1785.  Old  Bailey.  1  Leach,  C.  L.  401. 
coBTieted,       Three  prisoners  were  convicted  on  I!  Geo.  3.  c.  40.  for  counterfeiting 
and  prajed  copper  moneys  of  the  realm  called  a  farthing;  and  having  been  before  con- 
Wa  ciem^  victed,  and  allowed  benefit  of  clergy,  for  the  same  ofience^  it  was  prayed  that 
2J^^®'?*J«?*gm®n^  of  death  might  be  passed  on  them,  pursuant  to  4  H.  7.  c.  IS.     For 
a  aecond'    this  purpose  a  counter-plea  was  filed,  reciting  the  second  of  the  former  con- 
time;  and    y^<^^ions,  and  averring  the  identitv,  &c.     Rephcation,  rml  Hel  record;  and  a 
wch  conn  jury  returned  imtanter  to  try  it.     At  the  trial  it  was  objected,  that  the  counter- 
ter  plea       plea  was  insufficient,  inasmuch  as  the  tenor  of  the  indictment  ought  to  have 
"*fth^\*^*  ^en  correctly  stated;  and  even  if  it  were  not  necessary  to  set  forth  the  whole 
or  of  AeS^^  ***®  indictment,  according  to  its  tenor,  yet  that  enough  shoukl  be  stated  to 
dictment  on  ^^^  ^^^  ^^^  prisoner  had  been  duty  attainted  of  the  former  felony,  which 
which  the  |>^  ^<^  there  been  done,  as  no  place  was  stated  in  the  indictment,  or  set  forth 
prisoner      in  the  counter-plea,  where  the  oifence  was  committed,  from  whence  the  fsaui^ 
1     idl?  ^^  ^^^  appear.     A  case  being  reserved  for  the  opinion  of  the  judges,  whether 
€?ew         *^®  counter-plea  was  in  its  present  form  sufficient  to  oust  the  prisoner  of  hia 
AwRf  a     ^'®r^y^      The  judges  were  of  opinion  that  the  objections  to  the  indictment  to 
prisoner      which  the  counter-plea  was  pleaded  were  unavailable,  since  the  defects  in  the 
prays  his     original  indiccment  were  matters  of  error,  not  to  be  taken  advantage  of  aa  thia 
cleif7,  «nd  counter-plea. 

^Ma^^nn  a^'  ^"  ""•  ^'^'''-  ^^'  ^^  ^^^^-  Old  Bailey.  1  Leach,  C-  L.  476. 
ter  plea  .  f^  P^iaoner,  on  being  convicted  on  the  8  ^  1  W.  3.  c.  26.  being  aslftd  why 
that  he  hasJ""^"*®"^  of  death  should  not  be  passed  upon  him  according  to  law,  he  prayed 
had  it  be  to  be  allowed  the  benefit  of  clergy.  Agamst  this  plea  the  counsel  for  the  pro- 
fore,  the  secution  filed  a  counter-plea,  which  alleged  that  he  was  not  entitled  to  the  be* 
aive  hi^  u  ®^^**®  statute,  because  it  had  been  before  allowed  him.  The  court  gav* 
time  to  re  P^^o^er  time  until  the  next  sessions  to  frame  a  rephcation:  but  in  the 
J  mean  time  he  died.  '^ 

Althongh         CLERGYMEJSr     See  tits.  EcclenasHcal  Persons;  Simomj, 
the  names        CLERK.     See  tit.  Ecclestiastical  Persons. 
of  the  CLERK  OF  JIRRAIGJ^, 

a'iland^    ^V^^""^  j/^"^^^«^^-  ^,\  ^T'  ^^    ^^^    ^^'  Abridged  post, 
raigns  are        f  "f  \^^y  *"  !"^^  ^^^^  said,  that  ahhough  the  names  of  the  clerk  of  assize, 
inserted  in  ""°  <^'®"*k  of  arraigns,  are  inserted  in  the  commissi  in  of  oyer  and  terminer,  yet 
the  oommis  there  never  was  any  instance  of  their  acting  as  judges,  nor  have  they  any  au- 
MOD.  thej  thority  to  decide  on  any  question. 

d^mia  !  "^u®  ^"^J  <>^,^'>«  <^*erk  of  the  arraigns  coniiistfl  of  three  parts:  1st.  In  calling  the  prison* 

sXm^       !f      the  bar  by  his  name,  and  rommanding  to  hold  ap  his  hand      2d.  Reading  the  indict- 

ment  to  him  distinctly  in  Engrwh.  that  he  may  understand  the  charge,  and  lastly. demand- 

P  r  oJ?  '•J'S^*'  »L«  "  «»i*ty  o'  not,  and  asking  him  how  he  wUI  be  tried;  see  2  Hale, 
I'.  C,  219;  4  Harg.  St.  777.  * 


"CLERK  OP  ASSIZE.  dSI 

CLERK  OF  ASSIZE*     See  tits.   CUrk  ofArrai^;  Estreat;  Sheriff.      [  476  1 
Fleetwood  v.  Finch.  M.  T.  I7J)3.    C.  P.   i  H    B\   2W.  Tbefeedne 

The  19  Geo.  S.  c.  74.  provides,  that  "  the  clerk  of  assize,  or  other  clerk  of***  **»«  ^^^•^ 
the  court,  shall  ha\e  the  same  tee,  gratuity,  or  satisfaction,  as  bath  usually  **^  ^K  *"** 
heen  paid,  and  would  have  been  due  to  them  respectively,  if  such  cendei  the"i9^eo 
had  been  sentenced  to  transportation,  except  in  the  case  of  petty  larceny,  8.  c.  74.  for 
wherein  they  shall  have  only  such  fees  as  have  usually  and  of  right  been  paid  every   pri 
vpoa  conviction  for  the  same  offence;  and  such  fees,  gratuities,  and  satisfac- "?"*' <^° 
tion,  &c.  shall  be  paid  by  the  treasurer  of  the  county,  &c.  to  such  clerk  of  as-^'°**^  ®*^* 
size."     The  plaintiff  being  clerk  of  assize  for  the  Norfolk  circuit,  and  the  de-  b'u'X^, 
fendant  being  treasarer  for  the  same  county,  the  former  brought  oMumpat^  b  one  gai ' 
to  recover  171/.,  being  the  amount  of  fees  which  the  plamtiff  claimed  to  havenea-t 
become  due  to  him,  as  such  clerk  of  assize,  from  17 79  to  n^i,  at  the  assizes 
for  the  /ounty  of  Norfolk,  for  persons  convicted  of  transportable  offences, 
and  sentenced  to  transportation^  hard  labour,  or  confinement  in  the  house  of 
eorreetton*,  and  for  persons  capitally  convicted,  who  afterwards  have  receiv- 
ed the  king's  pardon  on  condition  of  being  transported  or  imprisoned,  being. 
after  the  rate  of  one  guinea  for  every  such  person.     Th^  the  clerks  of  assize 
in  the  different  circuits  have  heen  accustomed  to  receive  some  certain  fee  for 
every  person  so  convicted,  and  the  usual  fee  which  has  heen  paid  in  the  coun- 
ty of  Norfolk  has  been  one  guinea.     That  the  defendant,  as  treasurer,  has  in' 
his  hands  more  than  sufficient  to  pay,  &c.      Per  Cur.     No  fee  is  payable  to 
officers  unless  by  custom  or  statute.     This  fee  is  claimed  under  the   1 9  Geo. 
3.  c.  74.     The  16  Geo.  3.  c.  4,^.  enacts,  that  the  clerk  of  assize  shall  give  a 
certificate  in  the  cases  mentioned  in  the  act,  and  have  like  satisfaction  as  hath 
been  usually  paid  for  the  order  of  transportation.     The  19  Geo.  3.  c.  74.  by 
varying  the  phrase,  and  adding  the  words,  would  have  heen  due,  has  let  in  the 
argument  showing  that  nothing  was  due;    but  we  cannot  suffer  that  construc- 
tion to  prevail,  since  we  think  that  the  legislature  meant,  that  the  clerk  of  as- 
size should  have  the  same  fee  as  had  been  usually  paid  since  the  establish- 
ment of  transportations;  it  being  highly  reasonable  that  a  public  officer  should 
imve  3ome  recompence    —Judgment  for  plaintiff. 

2.  Rex  v.  Bury.  E,  T    1779.  K.  B.  1  Leach,  C  L.  201.  \  477  1 

A  clerk  of  assize  having  refused  to  obey  a  certiorari  to  remove  an  indict-  ^  clerk  of 
menl  for  murder,  a  rule  was  obtained  to  show  cause  why  an  attachment  should  ^^^  ^ 
not  issue  against  him.     On  showing  cause,  it  was  insisted  that  he  had  a  right  |||q  rf^^f^ 
to  retain  the  record  till  he  should  be  paid  his  fees.  for  bis  feas. 

But  Lord  Mansfield  said,  he'  should  he  very  sorry  to  determine  that  a  clerk 
<^  assize  had  alien  on  the  records  of  the  court  for  his  fees,  for  that  he  foresaw 
great  inconvenience  from  such  a  doctrine;  it  was  therefore  referred  to  the 
master  to  report  what  was  due. — Rule  discharged.  To  aasump 

CLERK  OF  JiTTOR>riES.     See  tit.  Momey,  priVifige  » 

CLERK  JJ>r  CHAJ^CERY  aeothderk 

GoLBSMiTH  V.  Bayvard.  E.  T  1764.  C.  P.  2  Wils.  228,  iy-^^i^irca 

In  assumpsit,  the  defendant  pleaded  his  privilege  as  a  »jOth  clerk  in  Chance- ^fj,^^  ^^i 
eery:  replication  that  the  defendant  was  discharged  out  of  prison  under  the  tho  defend 
insolvent  debtor's  act,  and  assigned  his  office  to  the  clerk  of  the  peace:   aflerant  waa 
argument,  demurrer,  and  joinder  in  demurrer.  discharged 

Per  Cur.     This  sort  of  plea  is  to  he  discouraged;  we  see  the  defendant  is  ^^  by  "he 
not  in  actual  service,  and  attendant  upon  the  Court  of  Chancery.  The  replica-  JJJ^|y/n| 
tion  alleges,  that  the  defendant  put  this  office  in  his  schedule,  and  has  assigned  ^ct,  and  as 
it:  this  is  confessed  by  the  demurrer,  and  therefore  the  defendant  is  concluded  signed  his 
from  saying,  he  has  not  assigned  it.     This  plea  is  merely  dilatory,  and  we  office  to  the 
♦  The  clerk  of  assize  writes  all  jadical  proceedings  done  by  the  joalices  of  assizes  on  the  ^^  J*  L* 
ciroaits;  see  Cromp.  Jarisd.  227;  and  he  is  interdicted  from  acting  as  counsel;  see  38  Hen  5_-_„*    " 
8.  c.  24.     As  to  his  foca  for  drawing  indictmento,  see  10  &  II  W.  8.  c.  28.  s.  7.     And.  °u™2       ' 
fines  for  falsely  recording  appaaninces  of  persons  returned  on  a  jury;  see  8  Geo.  2.  c.  25.  ^JJ ^  jJe'de 

"•  J^A      ->  r^        -        ««  fendanl  not 

+  8«>e  8  Geo.  4.  c.  69.  privifegedT 
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look  meely  into  such  pleas;  the  defendant  oaght  to  have  alleged,  that  he  itf 

actually  attendant  on  the  office;  for  attendance  is  the  ground  and  foundation 

••  he  W10   of  the  privilege,  that  thej  may  not  be  drawn  into  other  courts.     The  plea  is 

not  in  acta  therefore  bad  —Judgment  that  the  defendant  answer  over.* 
al  pnctice. 

CLERK  Ur  COURT. 

The  clerks  in  court  are  assistants  to  and  appoinled  by  the  clerks  of  the 
crown. 

CLERK  OF  THE  CROWJf. 

The  clerk  of  the  crown  s  an  officer  in  the  K.  B.,  whose  duty  it  is  to  frame, 
read,  and  record  all  indictments  against  offenders  there  arraigned  and  indicted 
for  a  crime,  and  when  divers  persons  are  arraigned,  he  is  only  entitled  to  one 
foe  of  2«.  for  them  all;  2  Hen.  4.  c.  10.  He  is  usually  styled  master  of  the 
crown  office;  and  in  pleadings,  and  other  law  proceedings,  designated  ''  Cor- 
l  ***  J  oner  and  ally  of  our  lord  the  kine."  He  holds  his  office  by  virtue  of  letters 
patent  under  the  great  seal  for  life. 

cum   of  the  Contrnftnif nts  anH  Sattsfsrtf ons 

This  officer  is  appointed  by  the  prothonotary,  and  holds  his  place  for  life^ 
his  duty  is  to  enter  the  commitments  and  satisfactions. 

e  Uni  of  tl^f  eontmon  ISaflS.     See  fpon,  tit.  Common  Boa. 

The  clerk  of  the  common  bails  is  appointed  by  the  prothonotary  for  Wfe^ 
whose  duty  it  is  to  enter  the  common  bails  taken  in  the  Court  of  Kiog^s  Bench. 

CLERK  OF  AFFIDAVITS. 

The  clerk  of  affidavits  is  an  officer  in  the  Court  of  Chancery,  who  files  all 
affidavits  made  use  of  in  court. 

CLERK  OF  THE  DAY R ULES.     See posi,  tit  Rules. 

The  clerk  of  the  day  rules  in  the  King's  Bench  prison  is  appointed  for  life- 

CLERK  OF  THE  DECLARATIONS.     Seeposf,  tit.  Declarations. 

The  clerk  of  the  declarations  is  an  officer  of  the  K.  B.,  who  files  all  dec- 
larations in  causes  there  depending,  after  they  are  engrossed,  &c.  He  is  ap- 
pointed by  the  prothonotary,  and  holds  his  office  for  life. 

CLERK  OF  THE  DOCKETS.     See  posi,  tit.  Judgmeta. 

The  clerk  of  the  dockets  is  nominated  by  the  prothonotary,  and  holds  his  of- 
fice for  lifo. 

CLERK  OF  THE  ERRORS.^    See  posty  tit.  Error,  Writ  of. 

Anon.  M.  T.  1704.  K.  T,.  6  Mod.  Rep.  245;  S  C.  11  Mod.  33;  S.  C.  2  Ld. 
Aaaetion         v,     ^         „  R^ym.  1082;  S.  C.  I  Salk  652. 

lies  a^inst     Fer  Vwr.     Upon  a  writ  of  error,  if  the  clerk  below  will  certify  the  record 
the  clerk  of  wrong,  an  action  on  the  case  will  lie  against  him  for  ft;  and  \i  he  make  no  re- 
tho  errors   turn,  the  plaintifl'may  have  a  writ  o{  execviione  judicii  out  of  Chancery, 
geno^  CLEHiT  OF  THE  ESSOIGJfS. 

I   480  1       '^^^  »«  «^  officer  belonging  to  the  C.  P.,  whose  duty  it  is  to  keep  the  es- 
soign  rolls. 

♦  Some  of  the  Conrt  doubted  whether  the  above  office  was  assiaaable.  and  thoncht  it 
could  only  be  surrendered  to  the  Master  of  the  Rolls,  who  b  bound  to  receive  such  sur- 
render; they  therefore  gave  no  absolute  opinion  whether  the  replication  was  good  or  bad; 

«®     ,^!2:  \%  y  I'.^^'r.  ^^^^^  ***  Chancery  are  exempt  from  arrest;  Order  of  Ch,  22d 
Dec.  1629;  8  Keb.  862;  S.  C.  2  Vent.  164;  Petersdorffon  Bail,  66. 

t  The  clerk  of  the  errors  transcribes  and  certifies  the  tenor  of  the  records  of  the  canae  or 
action  upon  which  the  writ  of  error  is  brought.  He  is  appointed  by  the  Lord  Chief  Jus- 
tice; and  by  Reg,  Gen.  T.  T.  20  Car,  1.  if  the  clerk  of  the  errors  does  not  receive  the 
^ohis^t^^^'         ^^  ^^'^^^  ^^'"^  '*''"^*'  appertain  thereto,  the  cJerk  of  the  treasury  shall 
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< 

CLERK  OF  THE  ESTREATS. 

The  clerk  of  the  estreats  is  appointed  by  the  prothoDotary  for  life,  belonging 
to  the  Exchequer,  who  every  term  receives  the  estreats  out  of  the  lord  treasu^ 
rer's  remembrancer's  office,  and  writes  them  out  to  be  levied  ibr  the  king. 

CLERK  OF  THE  GR.iJ^D  JURIES. 
This  clerk  is  nominated  by  the  clerks  of  the  crown. 

CLERK  OF  THE  HJUyjiPER. 

The  clerk  of  the  hanaper  is  an  officer  of  the  Court  of  Chancery,  whose  duty 
it  is  to  repeive  the  money  due  to  the  king  for  the  sealing  of  charters,  patents. 
commissions,  and  writs,  and  also  the  fees  due  to  the  officers  for  enrolling  and 
examining  the  same. 

CLERK  OF  THE  INROLMEJ^TS, 

This  clerk  is  an  officer  of  the  C.  P. ,  who  examines  and  inrols  all  fines  and 
recoveries,  and  returns  writs  of  entry  (summons)  and  jurors,  &rC. 

CLERK  OF  THE  JUDGMEJ^TS. 

The  clerks  of  the  judgments  is  appointed  for  life  by  the  prothonotary. 

CLERK  OF  THE  JURIES, 

The  clerk  of  the  juries  is  an  officer  belonging  to  the  C.  P.,  who  makes  out 

the  writs  of  habeas  corpus  and  distringas^  for  the  appearance  of  juries,  either 

in  that  court,  or  at  the  assizes,  after  jury,  or  panel  is  returned  upon  the  ventre 

facitts.     He  also  enters  into  the  rolls  the  awarding  of  these  writs,  and  makes 

all  the  continuances  from  the  issuing  of  the  habeas  carpus  until  the  verdict  is 

given;  see  6  Geo.  4.  c.  56.  I  480  "] 

*  -  _  Whether 

CLERK  OF  THE  MARKET     See  posf,  tit.  fVetghts  and  Measures,     the  clerk  of 

Burdett's  case.     T.  T.  1708.  K.  B.  1  Salk.  327.  the  mark 

In  an  action  of  trespas,  the  defendant  justified  as  clerk  of  the  market  within  the  •**.  **°  ^j? 

district  of  Whitechapel,  for  a  distress  of  3a.  4d.  for  not  using  measures  marked  ^^^^f^'^ 

according  to  the  standard  of  the  Exchequer.     On  demurrer,  it  was  urged  for  jq.  ualaw   * 

the  defendant,  that  this  was  an  authority  given  by  stat.    14  £.  3.  c.  12.  8..2.     faf  mea 

Holt,  C.  J.  held,  that  the  clerk  of  the  market  could  not  have  power  to  estreat  saree  is  on 

fines  and  amerciaments,  otherwise  than  as  a  franchise;  and  it  is  more  reason-"®***®^*"'' 

able  the  clerk  should  bring  the  standard  with  him,  than  that  the  people  should 

follow  him,  or  attend  at  a  place  out  of  the  market. 

CLERK  MARSHAL  OF  THE  KIJ^G'S  BEJ^CH, 

The  cletk  marshal  of  the  King's  Bench  is  an  officer  that  attends  the  marshal 
in  his  court,  and  records  all  his'  proceedings. 

CLERK  OF  THE  J^IHILS. 

*  The  clerk  of  the  market  is  an  officer  of  the  king's  hoase,  to  whom  it  belongs  to  take 
charge  of  the  king's  measures,  and  keep  the  standards  of  them,  which  are  examples  of  all 
measures  throagbont  the  land;  as  of  ells,  yards,  quarts,  gallons,  &c.  and  of  weihgts,  bosh- 
els,  &c,  And  to  see  that  all  weights  and  measures,  in  every  place,  be  answerable  to  the 
said  sundard;  see  Fleta,  lib.  2.  c.  8.  9.  10;  and  stats.  13  R.  2.  c.  4.  and  16  R.  2.  c.  8; 
see  5  Geo.  4.  c.  74.  s.  19.  The  stat.  16  Car.  1.  c.  19.  enaets^that  clerks  of  the  market  of 
the  king's  or  prince's  household  shall  only  execute  their  offices  within  their  verge;  and 
bead  officers  are  to  act  in  corporations,  &c.  The  clerks  of  markets  have  generally  a  power 
to  hold  a  court,  to  which  end  they  may  issue  out  process  to  sherifis  and  bailiffs  to  bring  a 
jury  before  them;  and  give  a  charge,  take  presentments  of  such  as  keep  or  use  false  weights 
or  measures,  and  may  set  a  fine  upon  the  offender,  &c.;  4  Inst  274.  The  court  of  the 
clerk  of  the  market  is  incident  to  every  fair  and  market  in  the  kingdom,  to  punish  misde- 
meanors therein.  It  is  the  most  inferior  court  of  criminal  jurisdiction  in  the  kingdom;  4 
Bl.  Com.  275. 

t  So  it  is  doubtful  whether  the  clerk  of  the  market  can  break  pots  not  being  measure:  it 
has  been  said  that  he  could  not,  but  must  order  them  to  be  broken,  according  to  ihe  form 
of  the  statute ;  Savil.  57.  pi.  22.  At  the  motion  of  Coke,  attorney  of  the  queen,  all  the 
justices  of  England  assembled  at  Serjeant's-Inn,  upon  extortions  committed  by  the  clerks 
of  the  markets,  because  they  had  taken  lef.  fee  for  the  view  of  vessels,  though  they  found 
not  any  defect  in  them,  and  had  not  sealed  thorn,  And  all  the  justices  agreed  that  this 
was  grand  extortion,  and  that  no  prescription  can  serve  for  taking  a  fee  for  the  view  only, 
unless  they  found  default  or  sealed  them;  Mo.  528.  pi.  b.  90.  Mich.;  89  &  40E1iz.  Anon. 
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M4  CLERK  OF  THE  PEACE. 

This  clerk  is  an  ofilccr  in  the  Exchequer,  who  makes  a  roll  of  all  finch 
sums  an  are  mhihd  by  the  aherifia,  upon  their  estreats,  of  green  wax,  and  deli- 
▼era  the  same  into  the  remembrancer's  office,  to  have  execution  doiie  upon  it 
for  the  king;  see  5  Rich.  2.  c.  13. 

CLERK  OF  JV7S/  PRJIS. 

This  officer  is  appointed  bj  the  cutios  (nrtiim  (or  afl  coonties  except  West- 
minster and  the  city  of  London;  and  lor  the  latter  places  he  is  nominated  by 
the  chief  justice. 

CLERK  OF  OUTLAWRIES, 
[  481  ]       The  clerk  of  the  outlawries  is  an  ollicer  belonging  to  the  C.  P.,  being  the 
servant  or  deputy  to  the  king^s  attorney-general,  tor  making  out  writs  of  copt- 
a»  vUagalum  after  outlawry . 

CLERK  OF  THE  PAPER  OFFICE. 

The  clerk  of  the  paper  office  is  an  officer  in  the  K.  B.  who  makes  op  the 
paper  books  of  the  special  pleadings  snd  demurrers  in  that  court. 

CLERK  OF  THE  PAPERS. 

The  clerk  of  the  papers  is  an  cfficer  in  the  C.  P. ,  who  has  the  cvetodj  oi 
the  papers  of  the  warden  of  the  Fleet;  enters  commitments  and  discharges  of 
prisoners,  delivers  out-daynulcs,  &c. 

CLERK  OF  THE  PARISH  See  tit.  Parhh  CkrL 

CLERK  OF  THE  PATENTS. 

The  clerk  of  the  patents  is  an  officer  appointed  by  the  great  seal,  puiauant 
to  the  18  Jac.  1. 

CLERK  OF  THE  PEACE.  See  Uts.  Evidence;  Jutiice  cfiht  Peace; 
Office. 

I.  OF  THE  CHOICE  AND  SWEARING  OF,  p.  482. 

II.  DUTIES  OF,  p.  482. 

III.  RIGHTS  OF. 

\tt.  Am  ioJec$,n.  483.     M.  Asia  co$i$,  p.  484. 

IV.  LIABILITIES  OF,  p  485. 
V.  DISABILITIES  OF,  p.  486. 

VL  OF  DISPLACING  OR  REMOVING  OF,  p.  485. 

I  482  ]  I.  OF  THE  CHOICE  AND  SWEARING  OF  * 

The  euMioB  The  curtot  rotulorum  shall  appoint  an  able  and  sufficient  person,  reaiding  in 
rotulorum  the  county  or  division,  to  execute  the  office  of  the  clerk  of  the  peace,  byfim- 
S!l^krk  of*®*^  ^^  ^  aufficient  deputy  (to  be  allowed  of  by  the  said  cuttos  rotulorum;  37 
the  peaee,  ^'  d-  c.  1  )  and  to  take  and  receive  the  fees,  profits,  and  perquisites  thereof^ 
for  so  long  a  time  only  as  such  clerk  of  the  peace  shall  well  demean  himself 
in  his  said  office;  1  W.  c.  21.  s.  5. 

2.  SAU.*«nKR8  V.  Owen.  E.  T.  1700.  K.  B.  2  Salk.  467. 
And  the  ftp  On  a  writ  of  assizes  of  nolvel  disseisin  for  the  office  of  clerk  of  the  oeace  of 
pointment  Kent,  the  recognizors  found  a  special  verdict,  viz.  that  the  Earl  of  W.  being 
is  goodtbo'  custos  rotulorum  of  that  county,  made  P.  O.  clerk  of  the  peace,  to  hold  at  \m 
wiihoat  P^^^^^^>  ^y  writing  under  his  hand  and  seal;  and  because  the  justices  of 
deed.  peace  at  their  sessions  scrupled  to  admit  him  upon  this  paper,  the  Lord  W. 

came  into  court,  and  said,  I  nominate  P.  O.  to  be  clerk  of  the  peace,  according 
to  act  of  parliament.  And  the  Court  held,  that  it  always  belonged  to  the  custo$ 
rotulorum  to  nominate  the  clerk  of  the  peace,  but  the  clerk  of  the  peace  was 
removeable  whenever  the  cuslos  was  removed  or  changed ;  and  moreover  was 
removable  at  the  will  of  the  custos  till  st.  32  H  8  which  makes  him  hold 
his  office  as  long  as  the  custos  shall  continue  in  power.  Now  by  the  late 
act,  he  is  to  continue  for  life;  and  though  the  words  be  "  give  and  grant  to 
him,"  yet  it  is  only  an  aprointment,  and  consequently  may  be  without  deed; 
that  it  cannot  be  a  grant  Irom  the  custcs\  or  enure  as  such,  is  plain,  because 
the  custos  is  only  at  will;  and  he  that  has  office  at  will,  cannot  make  a  grant 
for  life,  because  there  is  no  original  estate  sufficient  to  support  it;  therefore 
♦  By  1  W.  k  M.  c.  21.  the.  clerk  of  tlje  peace  is  lo  take  the  oatba  of  allegiajice,  tupre- 
Hm^I'  *"^  abjuration,  and  to  perform  nch  reqniaitea  as  other  penona  who  qualify  for 
^^  omce«,  and  awear  that  ho  has  not,  directly  orindirecllv,  giretk  moaev  for  the  appointment 
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this-muflt  enure  as  an  appointment,  or  the  execution  of  a  power  given  by  the 
statute;  like  a  power  to  an  executor  to  sell,  or  a  tenant  for  life  to  make  leases; 
the  consequence' of  all  which  is,  that  this  was  a  good  appointment,  though 
without  deed;  for  whatever  is  to  t^ie  effect  out  of  a  power  or  authority,  or  by 
way  of  appointment,  is  good  without  deed;  otherwise,  where  it  takes  an  efllect 
out  of  an  interest,  and  is  to  enure  as  a  grant;  for  then,  if  it  be  a  thing  incorpo'- 
real,  it  must  be  by  deed.     See  3  Mod.  150;  Nay.  147;  Carth.  426, 

It.  DUTIES  OF.  It  is  the  d«. 

By  the  34  &  35  Hen.  8.  c.  14.  the  clerk  of  the  peace  shall  certify  into  the  ^^  ®^  **>® 
King's  Bench  the  names  of  such  as  be  outlawed,  attainted,  or  convicted  of  X  /^®?  1 

By  23  &  23  Car.  2.  c.  22.  he  shall  deliver  to  the  sheriff  within  20  days  after  certify  out 
29th  September,  yearly,  a  perfect  es  reat  or  schedule  of  all  fines  and  other  for-  lawries; 
feitures  in  sessions.  Deliver  es 

And  by  the  22  &  23  Car.  c.  22.  the  clerk  of  the  peace   shall  yearly,  on  or  *|"«*^  *? 
before  the  second  Monday  after  the  morrow  of  All  souls,  deliver  into  the  Court  ^  d  int 
of  Exchequer  a  perfect  duplicate,  certificate,  of  estreats  of  fines,  &.C.,  on  pain^^  Exche 
of  forfeiting  50/.  half  to  the  king,  and  half  to  him  that  shall  sue.  qaer. 

HI.  RIGHTS  OF. 

Is/,  ^  tofees^'\ 

1.     The  57  Geo.  3.  c  91.  after  recitins  that  doubts  have  arisen  touching  By  the  67 
the  fees  and  allowances  due  and  to  be  made  to  the  clerks  of  the  peaoc  of  the  ^^-  ^4 
several  counties  and  other  divisions  in  England  and   Wales,   enacts,  that  the  ^^®  ^^^'^  ^^ 
justices  of  the  peace  for  Kent  and  Lancaster  at  their  annual  general  sessions,  ^^  a^richt 
and  the  justices  of  the  peace  for  Kent  and  Lancaster  at  theu*  annual  general  to  receive 
sessions,  and  the  justices  of  the  peace  in  every  other  county,  riding,  division,  feea  as  set 
city  town,liberty  or  precinct,  within  England  and  Wales,  at  their  respective  gen-  ^l^d  by  the 
eral  quarter  sessions  of  the  peace,  are  empowered  to  ascertam,  make,  and  set-^**'*^"'' 
He  a  table  of  fees  and  allowances  to  be  taken  by  the  clerk  of  the  peace,  which 
shall  be  subject  to  the  approbation  of  the  justices  of  the  peace  at  the  then  gen- 
eral annual  session  and  general  quarter  session,  or  at  some  adjournment  there- 
of; and  such  table  of  fees,  when  so  approved,  shall  be  laid  before  the  judges 
of  the  -assize  at  the  next  assizes  for  such  counties  and  places  respectively, 
except  the  several  places  being  counties,  in  which  assizes  are  not  constantly 
Of  regularly  holden  m  every  year,  and  in  those  cases  before  the  justices  at  the 
next  assizes  for  the  adjoining  county^  where  assizes  are  constantly  and  regular- 
ly holden,  and  to  which  prisoners  are  generally  removed   for  trial  from  such       i 
places  respectively,  and  also  except  the  counties  in  Wales,  and  the  county  pal- 
atine of  Cfhester,  and  before  the  justices  at  the  next  great  sessions  for  the  sev- 
eral counties  in  Wales,  and  for  the  county  palatine  of  Chester;   and  the  said 
judges  and  justices  respectively  are  hereby  authorised  to  ratify  and  confirm 
such  tables  respectively  either  as  settled  and  approved  as  aforesaid,  or  with 
such  alterations,  additions,  and  improvements,  as  to  them  shall  appear  to  be 
just  and  reasonable;  and  the  justices  in  sessions  are  also  empowered  from  time 
to  time  to  make  other  table  of  fees  and  allowances,  to  be  approved,  and  after- 
wards ratified  and  confirmed  in  like  manner.  Wh'ch  ta 

By  section  3.  every  such  table  of  fees  and  allowances  shall  be  deposited  hlo  of fborfis 
with  the  clerk  of  the  peace,  and  an  exact  written  or  printed  copy  shall  be  pla-  i   484j 

*  To  isaae  processes,  to  record  the  proceedings  of  the  seiisioiis,  and  fnlfil  various  daties,  ^  be  luing 
•ajoiaed  by  difereat  statates,  which  are  noticed  ander  the  titles  to  which  they  respectively  ^P  i°  ^P^^ 
relate.  conspicn 

t  The  clerk  of  the  peace  is  not  boand  to  enter  jodgment  or  the  like  at  the  suit  of  anj  on^  part  of 
person »  withoot  having  the  fee  dae  for  the  same;  bat  if  the  Coart  order  any  thing  not  at 
the  sait  of  another,  as  ex  officio,  there  he  oaght  to  enter  the  same  withoat  having  any  fee; 
■ee  Ctomp.  169. 

I  Prttvioas  to  this  .ntatate  the  fees  of  this  officer. were  dissimilar  in  different  counties,  and 
were  ragalated  by  codtom  and  osage;  except  where  by  modern  statvtes  specific  reronoera- 
tioiit  were  limited  for  a  few  pertienlar  dnes. 
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fhe  6iiti«iii  ced  And  constantly  kept  in  a  conspicuous  part  of  every  room  or  place  wherein 
houBe.  2^y  general  or  quarter  sessions  of  the  peace  for  such  county  or  place  shall  be 
And  if  he  ^^jj  ^^^  if  any  clerk  of  the  peace,  or  person  acting  as  such,  shall  neglect  to 
er  fe«'**he  cause  every  such  copy  to  be  so  placed  and  cons<antly  kept,  he  shall  fbreitto  anj 
Jb  liable  to  person  who  shall  sue  for  the  same,  the  sum  of  51 

a  penalty;  By  sect.  2.  any  clerk  of  the  peace,  or  any  person  acting  as  such,  demanding 
To  be  ened  or  receiving  any  other  or  greater  fee  or  allowance  than  that  which  shall  be  so 
for  Within  g^^ied  and  confirmt^d,  shall  forfeit  the  sum  of  5/.  to  any  person  who  shall  sue 
months.       for  the  same  in  any  of  his  majesty's  courts  of  record  at  Westminster. 

And  by  section  4.  all  actions  shall  be  brought  before  the  end  of  three  calen- 
dar months  after  the  offence  committed.     See  55  Geo.  3.  c.  50. 
And  where  -.  Rbx.  v.  Williams.  M.  T.  1819.  K.  H.  3  B.  S^  A.  215. 

an  order  of     By  an  Order  the  tressurer's  accounts  for  the  county  of  L.  were  allowed  at 
eeesions  al   the  annual  general  sessions  by  the  magistrates  there  assembled.     That  order 
IkT'"*  *"     was  afterwards  brought  up  into  this  court  by  certiorari^   and  a  motion  made  to 
ror'slcT*     <!uash  such  part  of  the  order  as  allowed  the  sum  of  £140.  5«.  8d.  to  the  treas- 
donnts  an   urer,  for  tho  clerk  of  the  peace's  fees  on  rolls  issued  at  one  penny  in  the  pound, 
item  *<  to    The  m:>tion  was  supported  by  an  affidavit   that  the  allowance  was   made  not 
the  clerk  of  upon  any  calculation  of  the  work   done   by   the   clerk   of  the  peace,  but  by  a 
the  peac#    pf)undage  upon  the  sums  levied  under  the  rate.     In  answer  to  this,  an  order 
rollalnued  obsessions  was  produced  as  follows;  "That  the  clerk  of  the  peace  be  allowed 
at  one  pen  ^^^  penny  in  the  pound  on  all  sums  raised  by  virtue  of  the  said  new  assess- 
ny  in  the     ment,  in  lieu  of  his  usual  fees  heretofore  taken  for   making  the  rates,  and  for 
poand;**      the  rollsj  exclusive  of  all  charges  and  expenses  in  printing  and  preparing  the 
which  was  guid  rolls,  which  he  is  hereby  directed  to  charge  in  his  annual  accounts."  The 
foaoded  on  Qq^^X  quashed   such  part  of  the  order  of  sessions,  observing,  it  seems  to  be 
oider^of      quite  clear  that  the  present  order  cannot  be  supported.       Prima  facte  the  al- 
Msaione  crelo^&"<^®  ^^  the  clerk  of  the  peace  is  objectionable;    for   this  is  not  the  proper 
atingBQch    way  of  remunerating  an  officer,  being  according  to  the  quantum'  of  the  rates 
rate  ofal     collected,  but  not  according  to  his  trouble.     Then  that  being  so,  it  was  incum- 
^wanoe  to[)^Q^  on  the  treasury  to  show  some  order  of  sessions  authorising  the  insertion 
thepeaee^  of  the. above  item  in  his  accounts.     Now  the  only  order  produced  is  not,  in 
in  lien  of*   ®"''  opinion,  supportable;  the  sessions  having   no  jurisdiction  to  make  a  pros- 
feea  hereto  pective  order  of  this  sort;   for  an   allowance   to  the  clerk  of  the  peace  by  way 
fore  taken,  of  poundage.     And  consequently,  if  that  order  was  made  by  a  tribunal  which 
ftc.,theor  h^d  no  such  jurisdiction,  the  item  in  the  treasurer's  accounts  ought   to  have 

IV^jLIa      ^^^^  disallowed.     Order  of  sessions  quashed   accordingly.      See  1  B.  ^'  A. 
qnashed,      310^.47^,^1.591.  *  ^^ 

fl^^^^^^^  2d.     As  io  costs. 

.    fa  a'^ubhc         ^^^  ^-  Sharpness.  T.  T.  1787.  K.  B.  2.  T.  R.  47.     Abridged,  po«/. 
officer  with      ^hc  Court  in  this  case  held  that  the  clerk  of  the  peace,  whose  duty  it  is  to 
in  6  &  6     draw  up  all  the  presentments  in  the  form  of  indictment,  is  a  public  prosecutor 
W.  &  M.     within  the  meaning  of  the  5  &  6  W.  &  M.  c.  11 .  s  S 
%"•  _  ,  IV    UABIT.ITIES  OF. 

ofthe^  Court  referred  an  indictment  for  perjurv  against  May,  which  bad  bceh 

peace  draw  amoved  from  Hick's  Hall,  to  the  master,   to  see  what  part  of  the  record  was 
an  indict     unnecessary,  and  made  an  order  that  the  clerk  of  the  peace  should  pay  the  ex- 
ment  with  pense  incurred  by  such  unnecessarv  part, 
nnnecessa    ry  prolixity  he  may  be  ordered  to  pay  the  extraordinary  expense.* 

Bnt  he  it  A      •    •      ^*  ^^^'':  ^  ^    ^^^^    ^-  B.  Cited  2  Dick.  J,  362. 

not  liable       A  crimmaj  information  was  moved  for  against  a  clerk  of  the  peace,  for  that 
to  a  crimi  he,  being  also  a  clerk  of  indictments,  refused  to  draw  an  indictment,  in  pursu- 
nal  infer     an<^  of  instructions  delivered,  and  a  tender  of  the  usual  fees. 
"fuSog  to  ^'*' ■     ^"^®^s  some  corrupt  motive  be  alleged,  the  Court  of  B.  R.  has 

draw  indict.  ^  ^"*^  *^  ^^  ^^^^^  ipare,  take  oflT,  discharge,  or  conceal  any  fine  or  forfeitore, onleas  it  be 
nents.  ">y  '«*•  of  court,  he  shall  forfeit  treble  valae,  half  to  the  king,  and  half  to  him   that  shall 

•ne;  and  shall  also  lose  his  office,  and  be  for  ever  incapable  to  be  employed  in  any  office 
wnero  the  revenae  i»  concerned.  And  inoreoFer  he  roav  be  amerced  for  not  returning  his 
wirentfl  by  thrs  barons  of  the  Excheqner;  see  3  Geo.  1.  c.  15. 


CLERK  OF  THE  PEACE.— LiaWttws  of,  SSf 

no  antbority  to  interfere  in  a  summary  way.  Neglect  of  duty  may  be  a  good 
ground  for  indictment,  but  not  for  special  interference.  Besides  cases  may 
frequently  occur  why  a  clerk  of  the  peace  fiiay  justifiably  refuse  to  draw  ania- 
dtctment,  in  consequence  of  the  difficulties  of  the  case,  and  incompetency  can- 
not be  a  ground  for  an  information. 

V    DISABILITIES  OF.  Aderiiof 

By  '2S  Greo.  2.  c.  46.  s.  14.  no  clerk  of  the  peace,  or  bis  deputy,  shall  act  as  ^  peMMit 
solicitor  attorney,  or  agent,  or  sue  our  any  process  at  any  general  or  quarter?******^, 
sessions,  wher*?  he  shall  execute  the  office  of  clerk  of  the  peace  or  deputy,  on  i^J^^^Jf. 
pain  of  50/.  to  him  who  shall  sue  for  the  same  within  twelve  months,  with  tre^aey. 
ble  costs. 


VL  OF  DISPLACING  OR  REIVfOVING  OF.  The  derk 

1.  By  1  W.  c.  21.  if  any  clerk  of  the  peace  shall  misdemean  himself  in  tbe®*'*^P«*ce 
execution  of  bis  office,  and  thereupon  a  complaint,  and   charge  in  writing  of^*Ld*fo? 
such  misdemeanor,  shall  be  exhibited  against  him  to  the  justices  in  session,  the  n^behavi 
said  justices  may,  on  examination  and  due   proof  thereof,  openly,  in  the  said  oar. 
session,  suspend  or  discharge  him  from  the  said  office;  and  in  such  case  the 

curios  rvlolomm  shall  appoint  another  able  and  sufficient  person,  residing  in  the 
said  county  or  division,  to  be  clerk  of  the  peace.  And  in  case  of  renisal  or 
neglect  to  make  such  appointment,  before  the  next  general  quarter  session,  the 
justices  in  session  may  appoint  one. 

2.  Rex  V.  Evans.   E.  T.    1687-  K    B.  4  Mod.  31;  S.  C.  1  Show.  2S2;    [  4860 

semh.  contra.  13  Mod.  13.  Aflforrem 

On  a  mandamiu  to  restore  E.  to  the  office  of  clerk  of  the  peace,  a  miabeha-'i^  to  deli 
viour  was  returned,  to  wit,  that  a  demand  having  been  made  of  the  rolls,  he  T*' ***• 'J*'* 
did  •not  deliver  them  to  the  cuHos  ruiolorum;  on  #hich  a  peremptory  mandamus  gustos  r^ 
was  moved  for,  but  denied  by  three  justices,  against  Holt.  C.  J.  tulorum' 

6  •  Regina  v.  Baines.  E.  T.  1705.  K.  B.  2  Ld.  Raym.   1266.  S.  C.  6  Mod.  * 

192;  Holt.  514. 
An  order,  citing  that  by  a  complaint  in  writing,  the  clerk  of  the  peace  was  Or  for  •jmc 
charged  with  divers  misdemeanors  in -the  execution  of  his  office,  to  wit,  that  he  tion. 
exacted  from  a  prisoner  8«.  Gd.  for  a  subpoena  to  summon  four  witnesses  to 
give  evidence  for  him  at  the  sessions,  which  contained  only  twelve  lined;  and 
that  he,  at  the  general  quarter  sessions   held  for  the  county,  exacted  from  a 
poor  labourer,  and  compelled  him  to  pay,  9s.  more  for  his  just  fees;  and  also 
that  he  had  committed  divers  other  exactions  and  extortions,  particularly  men- 
tioned in  the  said  charge;  was  holden  bad,  inasmuch  as  it  did  not  accuse  him 
of  any  misdemeanors  in  the  execution  of  his  office;  because  that  part  of  the 
order  which  precedes  the  videlicit  is  not  to  be  considered  as  part  of  the  charge. 
4.  Harcourtv.  Fox.  T.  T.  16p9.  K.    B.    12  Mod.  42;  S.  C.  1  Show.  426; 
S.  C.  4  Mod.  167;  S.  C.  Comb.  209;  1  Ld.  Raym.  161;  S.  C.  11  Mod.    . 
80.  Bat  ho  k 

On  a  special  verdict,.the  question  was,  whether  the  plaintiff,  being  nominat-  "Jf^'^y^a* 
ed  clerk  of  the  peace  by  J.  C,,  had  a  good  title  to  hold  that  office  during  life,  g^cee^ 
or  whether  it  was  dependant  on  the  cmtos  ruiulorumy  and  determined  by  his  re-  tft^  cu8io$ 
moval.     Per  Cur.     By  stat  I  W.  &  M.  the  custos  has  power  to  appoint  a  per-  rottilorum 
son  to  execute  this  office  by  himself  or  deputy,  for  so  longtime  only  as  he  "inc©  he  his 
shall  demean  himself  well,  &c.  which  does  plainly  import  an  estate  for  life;  and  ?,^  Jj? 
the  clause  would  have  the  same  effect  if  the  word  only  had  been  left  out;  for  ^^ 
if  the  power  is  given  to  a  tenant  for  life  to  make  a  lease  for  21  years  only^^tbis 
would  signify  for  so  many  years  absolutely.     If  this  clause  has  not  a-construc- 
tionto  give  him  an  estate  for  life,  it  signifies  nothing;  for  if  the  cause  is  taken 
to  be  no  otherwise  than  as  it  stood  in  stat.  37  H  8.  then  this  clause  is  of  no 
use;  but  it  is  plain  that  the  words  in  that  act  relating  to  this  rfiatter  are  omitted  ' 
in  this  new  law,  viz.  that  he  shall  continue  so  long  as  the  other  is  custos;  and 
a  better  and  more  fixed  estate  is  given,  viz.     Stat.  1  W.  fc  M.  revives  that  of 
H.  8.  as  to  the  nomination  of  a  custos,  but   makes  several  alterations  from  it 
when  it  mentions  the  clerk  ofthe  peace,  as  has  been  well  observed  at  the  bar; 


5M  CLERK  OF  THE  VEACE^-^Duplacing  or  Bemomng  <f, 

{"487  ]  80  that  the  design  of  the  later  act  was  to  abridge  the  power  of  the  cu0toB,aKid 
enlarge  the  estate  of  the  clerk,  and  to  settle  him  therein;  tliat  he  might  go  on 
cheerfully  in  his  husiness,  for  when  places  depend  on  contingencies,  it  occa- 
•ioiis  embezzling  records,  and  neglect  in  offices;  and  for  this  reason  Lord  Ho^ 
bart  was  of  opinion  that  the  C.  J.  cannot  grant  those  offices  which  are  in  hia 
gift  for  less  time  than  for  life.  Therefore  the  clerk  of  the  peace  being  in  this 
office  by  virtue  of  this  act,  for  so  long  time  as  he  shall  demean  himself  well; 
those  words  shall  be  construed  most  favourably  to  answer  the  intent  of  the  law 
makers,  whoee  design  was  to  have  the  office  well  supplied  by  a  man  able  and 
well  skJQled  in  the  laws,  which  will  be  effected  when  the  officer  has  an  estate 
for  life— Judgement  was  for  the  plaintiff,  and  afterwards  affirmed  in  parlia- 
Therefore    ment 

if  he  bes^  5.  R^  y.  Owen.  T.  T.  1690.  K.  B.  4  Mod.  293;  S.  C.  6  Mod.  314;  S.  C. 
5^^ J*  Camb.  399;  S.  C.  I  Sid.  669;  S.  C.  Holt,  190, 

by  ths  1  W      ^y  ^^®  statute  of  1  Will.  &.  Mary,  c.  21 .  the  cwtaa  raiulortaa  is  to  appoint 
U  M.  the     and  nominate  the  clerk  of  the  peace  when  the  place  is  void,  who  has  powec 
Csmt,  on    by  the  act  to  execute  it  by  himself  or  deputy  ^*  for  so  long  time  only  as  he 
A^  ^^        '^  demean  himself  well,  &c."    A  mandamus  ^as  brought  by  Mr.  Given,  ii- 
^''^•^Tected  to  the  justices  of  the  peace  of  Kent,  to  restore  him  to  the  office  of  clerk 
maiS^  *of  the  peace  of  that  county;  and  upon  the  return  it  appeared  that  the  earl  of 
mtM  to  rat  Winehelsea,  who.  was  custoB  rahdarum  in  the  first  year  of  Will.  &.  Mary,  ap- 
tore  him;  pointed  Mr.  Owen  to  be  clerk  of  the  peace  durante  btne  plcknto,  &lc.  ',  then  the 
act  of  I  Will.  &  Mary  c  31.  was  returned:  and  that  the  said  earl  was  dead; 
and  that  afterwards  the  king  constituted  the  lord  Sidney  to  be  custos,  who  ap- 
pointed Mr.  Saunders  to  be  clerk  of  the  peace,  pursuant  to  the  aforesaid  act, 
who  thereupon  took  upon  himself  the  said  office,  and  displaced  Mr.  Owen, 
who  by  this  writ  desired  to  be  restored.     Judment  was  given  in  Hilary  term 
that  no  peremtory  mandamus  should  go;  for  by  the  act  of  1  Wm.  &  Mary.c. 
31 .  the  custos  is  to  nominate  a  clerk  of  the  peace  to  execute  that  office  for 
i*  so  long  as  he  shall  well  bemean  himself.  &c."  and  if  he  appoint  him  in  any 
other  manner,  he  is  no  clerk  of  the  peace ;  therefore  the  defendant  being  ap- 
pointed by  the  earl  of  Winehelsea  '^during  pleasure,"  it  is  not  pursuant  to  the 
act,  for  he  has  not  executed  the  authority  given  him  by  the  act,  and  the  defen- 
dant therefore  can  have'  no  title. 

6.  Rex  v  Llotd.  M.  T-  1734.  K.  B  2  Stra.  996.  S.  P.  The  Queen  v.  the 

As  order  of  GLEax  of  the  Peace  of  Cumberland.  U  Mod.  SOS. 

•eiiioiis  re      A  complaint  in  writing  was  exhibited  to  the  quarter  sessions  of  Cardigan 

moviog  a  against  Thomas  Lloyd,  clerk  of  the  peace  for  that  county,  containing  several 

clerk  of  the  charges  of  misb^aviour,  ^hich,  ii  true;  were  a  sufficient  cause  to  remove 

JJJ^"^^  him  from  that  office      The  sessions  received  the  complaint,  and  ordered  Lloyd 

the  evi        ^  ^^P/9  >^^  ^^®  ^o  make  his  defence.     And  on  the  day  appointed,  reciting 

donee.        A®  complaint  and  notice,  ^'upon  due  examination  thereof  openly,  this  day  in 

[  488  I    court,  and  of  the  several  matters  and  charges  therein  contained,  and  herein 

before  partly  specified,  alleged,  and  charged,  against  the  said  Thomas  Lloyd; 

and  upon  full  hearing  and  examination  of  several  witnesses,  and  other  due 

proo&  touching  the  several  charges  against  the  said  Thomas  Lloyd  in  the  said 

articles  contained,  openly,  this  day  in  court,  in  the  presence  and  bearing  of 

the  said  Thomas  Lloyd,  and  of  his  counsel,  who  now  attend  in  this  court  on 

hb  behalf,  and  make  a  defence  for  him,'  and  upon  hearing  what  is  alleged  and 

insisted  upon  by  the  said  Thomas  Lloyd,  and  his  counsel  in  his  defence,  this 

Court  adjudges  him  guilty  of  the  several  articles,  and  remove  him  from  his 

office,  pursuant  to  the  statute."     A  certiorari  was  brought  to  remove  this  or- . 

der  into  B.  R. ;  for  the  defendant  it  was  objected,  that  this  being  a  conviction 

in  a  summary  way  before  justices  of  the  peace,  and  without  a  jury,  and  the 

atatttte  I  W.  &  M.  c.  91.  requiring  the  removal  to  be  upon  due  proof  of  the 

misdemeanour  complained  of;  the  evidence  in  this  case  ought  i)  be  set  out, 

(hat  the  King^s  Bench  may  see  whether  there  was  due  proof;  and  not  trust 

the  justices,  who  have  deprived  the  defendant  of  his  frehold  upon  less  evidence 

than  they  ought  to  have  done,  or  perhaps  upon  that  which  is  no  evidence  in 
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point  of  laM^.  Per  Cur.  It  is  fully  settled,  that  in  convictions  the  evidence 
must  be  set  out^  and  if  this  was  to  be  considered  as  a  conviction,  it  therefore 
would  be  bad.  But  we  are  all  of  opinion  it  is  to  be  considered  as  an  order. 
In  the  three  cases  which  have  been  decided  upon  the  act,  the  certiorarpt  were 
to  remove  them  as  orders,  and  they  are  in  English,  which  could  hot  be  if  they 
were  convictions.  Baines'  case  (2  Ld  Raym.  1199)  was  before  all  the  judge?, 
and  they  treated  it  as  an  order.  And  though  it  is  said,  here  is  a  punishment 
that  folows,  viz.  the  loss  of  the  office*  yet  the  same  may  be  said  of  most  of 
the  acts  *of  justices,  where  very  severe  penalties  often  follow.  The  cases  of 
orders  of  bastardy  are  very  strong,  which  are  grounded  on  much  the  same 
words  in  I  Eliz.  c.  3.  as  are  in  I  W.  &  M.  c.  21.  And  as  to  the  cases  of 
setting  out  evidence  on  demurrers,  it  is  absolutely  necessary  to  have  it  on  re- 
cord; and  the  superior  court  are  judges  of  the  fact,  as  well  as  the  law;  which, 
on  a  ccrHorariy  we  are  not.  This  exception  was  taken  in  HorwelFs  case;  but 
the  defendant  died  before  any  thing  was  done  upon  it.  And  as  to  Baines'  case, 
it  is  a  strong  negative  authority,  ^or  that  was  greatly  canvassed  at  the  bar  and 
benph,  and  yet  this  exception  not  taken.  At  first  we  thought  this  a  strong  ob- 
jection; but  are  convinced  there  is  this  distinctian  between  orders  and  convic- 
tions, and  the  precedents  are  not  to  be  shaken.  This,  therefore  being  an  or- 
der, must  be  confirmed.  ^  *  '  • 
7.  Rm  v.1B.u?fEs.  E.  T.  1705.  K.  B.  2  Ld.  Raym.  1265;  S.  C.  2  Salk.  680;  Batgiichwi 

S.C.eMod.  193.  thowilKt* 

Per  ffoUy  C.  J.,  and  Pawelly  /,     An  order,  containing  a  charge  against  the  cbtMe  was 
defendant,  to  bring  him  under  a  forfeiture '  of  his  office,  in  which  by  the  ]•  W.  exhibited 
Sc  M.  he  has  a  freehold,  ought  to  be  as  direct  and  certain  as  an  mdictment,  by  lafficieiit  to* 
i^ating  that  a  chagc  was  exhibited  against  him  sufficient  to  authorize  his  re-  ^»mnt  lu» 
moval.  7°4m'i 

The  clerk  of  the  pells  is  an  officer  belonging  to  the  exchequer,  whose  duty 
it  is  to  enter  every  peller's  bill  into  a  parchment  roll,  or  skin,  called  pellit  re- 
ceplorum;  and  also  to  make  another  role  of  payments,  which  is  termed  pelUa 
exUuum;  wherein  he  sets  down  under  what  warrant  the  money  was  paid;  see 
22  &  e3  Car.  2.  c.  22. 

CLERK  OF  THE  RULES, 

The  clerk  of  the  rules  is  an  officer  in  the  K.  B.,  who  draws  up  and  enters 
all  the  rules  and  orders  made  in  court,  and  gives  the  common  rules  or  rules  of 
course;  see  22  &  23  Car.  2.  c.  22. 

eurtt  of  tpr  Uttlcs  on  the  (Croton  SfHr. 

This  officer,  on  the  crown  side  of  the  court,  is  appointed  by  the  clerk  of  the 
Crown  Office. 

CLERK  OF  A  TO  WJ>r 
The  King  ▼.  Seymour  Richmond.  M.  T.  1722.  K.  B.  8  Mod.  96.         ^erk  w"ha 
'  An  attachment  itm  was  obtained  against  the  defendant,  town  clerk  of  W.,  i^^i^iehM 
for  having  attached  meal  in  the  market  there,  aaid  sold  the  same  under  colour  uid  sells 
of  the  said  attachment,  when  the  owner  would  have  given  an  appearance  to  goods  im 
the  suit  for  which  his  goods  were  thus  taken;  and  on  complaint  made  by  the  properly 
owner  to  the  mayor  and  burgesses  th'  re,  he,  the  said  defendant,  was  <;roered  J»~"«"^{J^^ 
to  deliver  the  meal  to  the  owner,  on  giving  an  appearance  as  aforesaid;  ^^t  .^^^^  ^^ 
the  defendant  refused  to  deliver  the  meal,  and  said,  that  the  owner  should  never  taking  bait 
have  his  meal  again.  from  the  of 

And  on  showing  cause  why  an  Attachment  should  not  go  against  him,  he  fender  to 
made  an  affidavit  that  he  was  town  clerk  of  that  borough^  and  that,  when  he  ■?•'''•'' *• 
made  out  the  order  to  attach  the  meal,  he  thought  it  a  good  order;  and  ^^^9  |ii|^]^to" a 
if  the  mayor  and  burgesses  made  an  order  for  the  defendant  to  deliver  the  i^itaeh 
meal  to  the  owner,  such  order  was  only  verbal,  and  not  in  writing;  and  that  if  meat* 
he  had  offered  any  contempt  to  such  verbal  order,  he  ought  to  be  punished 
Ihere  where  the  supposed  offence  was  done. 


9n  CLOTHIER. 

Per  Cmr»  It  is  trae  he  swears  that  he  had  only  a  verbal  order  to  deliver 
iSbm  meal,  but  yet  that  can  be  no  excuse  to  him,  becau>e  he  is  the  very  person 
(being  the  town  cleriL)  who  should  have  entered  the  order  in  writing. 

CLERK  OF  THE  TREASURY. 

The  derk  of  the  treasury,  or,  as  he  is  usually  called,  the  cmio9  hrevwrn,  ap- 
points the  clerks  of  the  inner  and  upper  treasury,  and  the  clerk  of  the  outer 
treasoiy.     These  officers  attend  at  the  treasury  chamber  every  day  in  tenn, 
during  the  sitting  of  the  Court. 
.      CUPPUfG.     See  tit.  Com, 

^  ^      CLOSE-     See  tits  £^€fm^;  TVesposs. 

CLOTHIER. 

Rax  V.  Hatwood.  T.  T.  1815.  K.  B.  I  M.  &  S.  624. 
Ths  It  6.  J^  rule  mn  had  been  obtained  for  a  mamdammM  to  certain  justices,  command' 
^-  ^^y*  **  ing  them  to  summon  certain  persons,  and  to  hear  and  examine  upon  oath  the 
^^  demands  of  one  A.  B.,  against  the  said  persons  respectively,  and  to  adjudge 
sach  satisfaction,  and  to  give  such  costs  and  damages  to  the  party  grieved,  as 
do  in  the  discretion  of  the  said  justices  should  seem  reasonable,  according  to  the 
by  13  G.  1.  c.  23.  s.  5.  passed  for  settling  disputes,  between  clothiers,  or  makers 
*?  of  woollen  goods,  and  weavers,  and  persons  employed  in  such  manufactures. 
iJi!!J^  ^  appeared  from  affidavits  that  the  debts  were  incurred  for  work  and  laltour 
fflMmMHiin  ^^VD^  by  A.  B.,  for  the  said  cloithers  at  their  request,  in  the  course  of  manu- 
ibrworfc  ftcturing  wo- 'lien  cloths,  viz.  in  tearing,  scribbling,  carding,  and  stubbing, 
their  wool  at  his  miU,  which  is  a  process  towards  the  making  of  cloth  the  wool 
>.  undergoes  between  the  time  of  its  coming  out  of  the  woolnstapler's  hands  and 
^^^  its  being  delivered  to  the  weaver.  It  was  shown,  that  formerly  the  whole 
work  which  is  now  done  at  the  mill  was  performed  at  the  weaver's  house. 
Under  these  circumstances  cause  was  shown  against  the  rule,  upon  two 
flroonds;  1st,  that  the  person  applying  was  not  within  that  class  of  persons 
described  in  the  13  Geo.  1 .  c  43;  and  '2d,  that  the  work  out  of  which  the  de- 
mand arose  was  not  that  descripticm  of  work  which  is  within  the  statute.  The 
Court  discharged  the  rule,  and  said:  it  seems  to  us  that  there  is  considerable 
weight  in  the  objection,  that  the  preparing  materials  for  making  cloth  was 
not  a  woiIl  within  the  mtention  of  the  legislature  when  they  passed  this  act,  it 
not  being  clearly  a  work  done  in  the  process  of  weaving,  or  in  the  manufacture 
of  doth  or  woolen  goods,  hot  in  the  course  of  a  process  which  appears  to  be 
fmparatory  to  that  of  the  weaver.  But  the  Court  is  not  called  upon  to  deter* 
mine  on  that  ground,  becau.<«e  it  is  by  no  means  clear  that  the  legislature  ever 
naeant  to  subject  the  disputes  between  such  parties  as  these,  to  the  summary 
jurisdiction  of  the  magistrates.  From  the  second  section  of  the  act,  it  is  evi- 
dent that  the  statute  relates  to  cases  where  parcels  of  wool  have  been  deliver- 
ed out  to  the  various  workmen  in  order  to  be  worked  up  by  them  immediately 
afler  such  delivery.'    It  provides  for  the  weight  by  which  the  wool  is  to  be 

S'ven  out,  and  also  for  an  ulterior  process  of  the  manufiurture,  by  providing 
at  the  clothier  shall  receive  back  the  same  by  the  same  weight,  without 
fraud  or  deceit,  under  a  penalty.  But  how  can  he  receive  back  the  same 
weight,  in  this  instance,  when  it  appears  that  by  the  scribbling  the  weight  must 
be  materially  diminished  ?  The  Mb  section  is  also  confirmatory  of  our  decis- 
ion, from  the  use  of  the  words  work,  ira^e«,  and  damages;  they  being  all  indi- 
catory of  an  intention  in  the  legislature  to  interpose  the  summary  authority  of 
justices  in  those  cases  only  where  disputes  and  demands  had  to  be  settled  be- 
tween the  clothiers  and  makers  of  woollen  goods,  and  the  persons  employed 
in  such  manufacture  as  their  terran/«,  and  not  to  extend  the  remedy  to  demands 
between  parties  of  equal  rank  in  trade,  such  as  in  the  present  case,  between 
L  491  ]  cloithiers  and  master  manufacturers.  The  14  Geo.  3.  c.  25.  which  makes  it 
an  offence  punishable  with  imprisonment  if  the  inferior  class  of  workmen  there 
enumerated  do  not  return  the  implements  of  their  trade,  entrusted  to  them  by 
their  employers,  bears  us  also  out  in  the  construction  we  have  put  upon  the 
»ct  in  question:     And  it  is  observable,  that  at  the  time  when  this  statute  was 
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passed,  the  work  which  is  now  done  at  the  mill  heing  performed  at  the  wear-' 
er's  hcyuse,  the  weaver  was  the  principal  servant  of  the  clothier;  and  the  other 
persons,  mentioned  in  the  act  to  he  employed  in  the  manufacture,  were  his  fam- 
ily or  his  neighbor's  children,  taken  into  his  house;  but  the  same  work  is  now 
done  by  masters  employing  servants  under  them;  so  that  the  work  is  nr)W  car- 
ried on  between  master  and  master,  as  it  shows  how  the  evils  contemplated  by 
the  statute,  viz.,  the  disputes  that  had  arisen  between  clothiers  and  makers  of 
woollen  goods,  and  the  manufacturers  employed  by  them,  concerning  the  ad- 
measurement and  weight  by  which  wool  and  other  materials  used  in  making  vtp 
woollen  goods  had  been  detivered  out  to  the  workmen  employed  therein  at 
that  period  arose;  and  how,  from  the  habits  ot'  trade,  having  subsequently  ta- 
ken a  difierent  turn,  the  statute  was,  comparatively  speaking,  in  the  particular 
department  of  trade  under  our  consideration,  fallen  into  disuse. — -Kule  dis- 
charged, with  costs.     See  I  Ann.  st.  2.  c.  18.  s.  4, 

CLOVER.     See  tit.  Titkea. 

CLOCKS  JLSI)  WATCHES,  See  9  &  io  W.  3.  c.  28;  27  Geo.  2.  <r, 
7;  37  Geo  3.  c,  108;  38  Geo.  3.  c.  40. 

COLE  SEED.    See  tit.  7\(/e€«. 

CLUB.     See  tit.  Contract, 

COJiCH-MAKER,     See  tit.  ApprefUice, 

COACH-OWJ^ER,     See  tit.  Carrier;  Driving;  Stage  Coach, 

COAL-MINE,  See  tits.  JUtfies;  Rent;  Trespass,  and,  for  the  statutes  re- 
lating thereto,  tit.  Coals,  f  49^  | 

COAL^O  TE,     See  tit.  BUU  and  Notes , 

COALS.  See  30  Car.  2,  st.  1.  c.  8;  6  &  7  W.  3.  c.  10;  12  Anne,  st.  2, 
c.  17.  s.  11;  11  Geo.  2.  c.  15;  17  Geo.  2.  c.  36,  15  Geo.  3.  c.27;  31  Geo.3. 
c.  36;  43  Geo.  3.  c.  134;  47  Geo.  3  c.  68;  10  Geo.  2.  c.  32;  13  Geo.  2.  c.  21 ; 
9  Geo.  3.  c.  29*  39  &  40  Geo.  3.  c.  77;  66  Geo.  3  c.  125. 

1.  Warren  v.  Windlb.  H.T.  1803.  K.  B.  3  East.  205,  The  statote 

The  Stat  of  26  Geo.  3.  c.  108.  s.  27.  directed  that  it  should  commence  from  2«  G«o.  8, 
the  24lh  July,  1786,  and  continue  till  the  24th  June,  1795,  and  from  thence  toJJ'^'JJJ*^ 
the  end  of  the  then  next  session  of  parliament.     Then  the  act  of  the  36  Geo.  gnrement 
3.  c.  61.  which  was  perhaps  intended  to  continue  that  act,  because  it  referred  of  coals, 
to  the  period  of  continuance,  thereby  or  through  mistake  re-enacted  several  was  not  rs 
former  aets,  which  were  intended  by  the  provision  of  the  26  Geo.  3.  to  have^^^®*}  from 
expired,  and  totally  omitted  the  latter,  which  therefore  expired  at  the  end  of^^  **"?  ^^ 
the  next  session  of  parliament  after  June,  1795.     This  mistake  was  afterwards  {j^j^^y^^Q 
rectified  by  the  statute  42  G.  3  c.  89.  which  recites  that  the  statute  36  G.  3  42  Geo.  8, 
c.  61.  was  passed  in  order  to  continue  the  26  G    3;  but  that  that  act  having  e.  89. 
beiore  expired,  doubts  had  arisen  whether  ii  were  in  force;  it  therefore  enacted 
that  the  latter  statute  should  be  revived  from  and  after  the  passing  of  this  act, 
which  was  on  the  23d  of  June,  1802.     It  was  then  suggested,  that  by  the  4^ 
G.  3.  it  was  prdviaed,  that  all  acts,  matters,  and  things,  done  or  performed  in 
pursuance  of,  or  according  to,  and  ot  the  clauses,  powers,  or  provisions  of  the 
act  of  the  26  G.  3.  should  be,  and  were  thereby,  declared  to  be  as  valid  and 
effectual  in  every  respect  as  if  the  said  act  of  the  26  G.  3.  had  been  revived 
and  continued  by  the  stat.  36  G  3;  and  therefore  that  it  would  still  operate  as 
a  subsisting  law  for  the  whole  period.     But  the  Court  said,  that  that  provi- 
sion was  only  introduced  to  indemnify  persons  who  had  done  acts  in  execution 
of  the  powers  conferred  by  the  statute  for  carrying  it  into  ejQTect;  but  could  not 
be  construed  to  remedy  omissions,  or  secure  offenders  from  penalties  incurred 
under  any  other  subsisting  law  at  the  time. 
2.  Parish,  qmianij  v.  Thomson  and  others.  E.  T.  1803.  K.  B.  3  East, 

625. 

It  was  in  tl^iiB  case  made  a  question,  whether  a  dealer  in  coals  by  the  chal-  A  veDdor  of 
dron,  who  sold  to  another  by  d^e  chaldron  a  certain  quantity  as  andfor  10  chaU  coals  by 
drons  of  coaly  pool  measure^  without  justly  measuring  the  same  with  the  lawful  ^^^  ®^'' 
bushel  of  Queen  Anne,  was  liable  to  the  penalty  of  50/.,  imposed  by  the  1 3th  j^",  ^^^^ 
section  of  the  stat.  3  G.  2.  c.  26  upon  such  defaulters  who  sell  coals  byjhe^ty^  ]g]t^ 
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b)e  to  the    chaldrofiy  or  lesser  quardxh^y  without  eo  measirring  them.     The  Court  said: 
j^>>^^y  '"  ^^^^  °^  great  diffiiculty  in  disposing  of  this  case.     There  are  two  modea  of  sale 
Z^\  ^    of  this  article,  one  by  pool  measure,  and  the  other  by  wharf  measure.    The 
2.  for  not    ^^  ^^  selling  by  pool  measure  is  given  by  the  10th  section  of  rbe  slat.  2l.  6. 
meting        ^-9  by  which  it  appears  to  be  an  allowance  claimed  by  ancient  custom  in  the 
the  coals     port  of  London,  of  one  chaldron  to  every  score;  the  basis  of  -  which  measure 
with  the     ig  tbe  chaldron,  a  well  known  quantity,  being  a  multiple  of  so  many  budiels* 
An^^nsh  '^^'^  ^y  ^^^  ^^^^  section  another  provision  is  made  for  the  preveDtion  of  firaud^ 
el  whether  thereby  all  sellers  of  coals  by  the  chaldron,  within  a  certain  district  in  and 
the  eale  be  about  the  cities  of  London  and  Westminster,  arc  to  mete  their  coak  by  a 
by  pool  or  ticular  bushel,  as  described  in  the  statute  of  Queen  Anne.     Now  it  is  ad 
wharf  mea  ted  that  the  party  bought  by  the  chaldron,  which  brings  him  within  the  15tki 
''I''®*  _  1  ^^^'     ^"^  '^  ^^  ^^  ^^  stipulated  to  have  pool  measure;  stiU,  iMweTer,  he 
I  4t^J   I  t^Qugiit  by  the  chMron,     Thus,  was  he  not  entitled  to  have  it  measured  by  tte 
bushel  of  Queen  Anne?  Clearly  he  was,  by  the  express  provision  of  the  IStb 
section  of  the  act;  then  the  party  net  having  so  measured  the  coals  is  liable  to 
the  penalty  inflicted  by  that  section.     Some  difficulty  might  have  visen  ifibe 
coals  hiEul  been  bought  merely  by  pool  measurey  but  here  they  were  bought  by 
.       iAe  chaldron. 
forS^nar   ^'  BuTTERFiELD  V.  WiUDLE  AND  ANOTMR.  M.  T.  1803.  K.  B.  4£ast,385i 
ti«s  incnn  S-  C.  1  Smith's  Rep.  65. 

ed  ander  The  declaration  in  an  action  founded  on  the  IStb  section  of  the  S  Geo.  S.  c 
Ihe  8  Geo.  26.  for  a  penalty  of  50/.  charged  that  the  defendants  on,  &c.,  they  the  defend- 
^'  ^U  '♦?  ^^^^  l>eiDg  dealers  in  and  sellers  of  coals  by  the  chaldron  or  lesser  quantitTy 
balls'  for  ^^^^^^  ^^  ^^^^  ^®"°^  ^^®  ^^^'^  ^^  London  and  Westminster,  viz.  at,8ic.  did 
■ale  with  ^^^  ^  ^-  ^*  ^3^  ^^^  chaldron  a  certain  quantity  of  coals  as  and  for  B.ve  chal^ 
oat  fint  ha  drons  of  coals  pool  measure,  and  afterwards,  4rc.  did  deliver  the  said  coak 
ving  duly  thie  said  A.  B.  as  and  for  five  chaldrons  of  coals  pool  measure,  &c  Nevertiie- 
meaanred*  less,  the  said  defendants  did  not  justly  measure  the  said  coals  so  by  them  sold 
^harf^^  *°^  delivered  to  the  said  A.  B.  with  a  bushel  measure^  to  wit,  such  a  bushel  as 
warehoue  ^  described  in  the  stat.  12  Ann.  s.  S.  c.  17;  but  omitted,  &c.  contrary  to  tke 
is  loeal.  '  ^orm  of  the  statute,  &c.  The  venue  was  laid  in  L.  where  the  goods  were  do 
livered;  which,  after  verdict  for  plaintiff,  it  was  now  oontended^rendered  the 
verdict  improper,  as  the  offence  occurred  where  the  coals  were  ordered. 

Per  Cur.  Upon  a  view  of  the  statute,  it  must  have  been  the  meaning  of 
the  leffislature  that  the  measurinff  should  take  place  antecedent  to  putting  the 
coals  uito  sacks,  described  in  a  former  section,  (the  1 1th)  because  it  requires 
the  sellers  justly  to  measure  the  coals  with  the  bushel  of  Queen  Anne;  which 
bushel  they  are  required  constantly  to  keep  and  use  at  their  respectiee  vharfty 
and  to  put  three  bushels  of  coals,  so  justly  measured^  into  each  sodb^  u^hich  sad»j 
and  no  other,  shall  be  used  for  the  carnage  of  such  coals  to  the  buyers  thertofy 
and  then  it  goes  on  to  subject  to  imprisonment  the  servants  of  such  dealers  us 
in  coals  who  shall /i/  such  coals  into  sacks  without /b-st  duly  measuring  the  same. 
Now  as  to  the  putting  the  coals  into  the  sacks  for  the  purpose  of  conveying 
them  to  the  buyers,  must  necessarily  be  where  the  coals  arte  kept,  and  where 
the  bushel  with  which  the  admeasurement  is  to  be  made,  is  required  to  be  oeii- 
stantly  kept  and  used,  and  as  the  measuring  is  to  take  place  btfore  tke  coale 
r  ^^  -I  are  put  into  the  sacks;  for  they  are  to  put  the  coals  so  justly  metuured^  into  tiio 
^  *  sacks,  it  follows  that  the  not  justly  measuring  the  coals  is  a  locol  omiMJon  for 
a  local  duty,  which  in  this  instance  was  required  to  be  performed  at  W.  wlteie 
the  defendant's  wharf  was  situated,  from  whence  the  coak  wore  taken,  and 
where  they  ought  to  have  been  measured  before  they  were  sent  to  the  place  of 
their  delivery;  and  therefore  the  venue  boing  laid  in  L.  the  declaration  cannot 
be  supported. 

4.  BuTTERFiBLD  v.  WiNDLE  AND  OTHERS.  M.  T  1809.  K.  B.  4  East.  385; 
So  under  S.  C.  1  Smith,  65. 

the  statute  -^^  ^^®  ^'^^  ^^  ^^'^  cause  it  appeared,  that  a  person  who  lived  in  London. 
3  Geo.  2.  ^®Qt  to  the  wharf  of  tho  defendants,  which  was  situated  in  Middlesex,  ana 
e.  29.  s»  4.  there,  without  agreeing  for  any  specific  patceLof  coals,  gave  a  general  ordet 
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ferfire  chaldrons  of  Wall's  End  coal  to  be  sent  to  bis  bouse  in  Fetter-lane-  n^alnst  mI 
"The  ooais  were  afterwards  sent  in  sacks  contained  in  two  waggons,  and  were  ^^H  ^^^^ 
Slivered  at  bis  bouse  in  London,  but  were,  upon  examination,  found  to  be  of  [®P/^°^^ 
an  inferior  quality.     The  plaintiff  obtained  a  verdict  for  penalties  incurred  ^^^^^1^ 
Uieraby  under  the  st.  3  Geo.  2.  c.  26.  s.  4.     A  rule  nisi  was  obtained  ibr  set-qaality 
^Ikig  aade  the  verdict,  upon  the  ground  that  the  cause  of  action,  if  any,  ap-  from  what 
peared  by  the. evidence  to  have  arisen  in  Middlesex  and  not  in  London,  in^^^y  really 
which  the  venue  was  laid.     Per  Cur,     The  question  is,  where  the  sale  was  !l'®*  ^^?  ^^ 
•completed?  and  that  we  take  to  have  been  at  the  place  of  delivery.     For  the  completed 
0tatate  was  not  meant  to  punish  the  mere  intention  to  defraud,  but  the  persons  in  the  coan 
^-who  actaaJly  committed  a  fraud  in  furnishing  the  consumers  with  a  different  tv  in  which 
fK>rt  of  coal  froni  that  which  they  bargained  for.     Now  here  that  which  passed  ^«y  bave 
between  the  buyer  and  sellers  in  Westminster  was  not  an  actual  sale  of  a  spe-  ^^  ^^7 
xific  parcel  of  coal,  but  a  contract  for  the  sale  of  a  certain  quantity  of  coal  o(^^^  (wotract 
a  particular  description.     To  complete  a  sale  the  particular  commodity  must  of  sale  waa 
be  a0certained  which  is  the  subject  of  sale;  otherwise,  if  there  be  only  an  en- made  in  a 
^agement  to  deliver  a  certain  quantity  answering  to  such  a  description,  that  is  different 
not  a  sale^  but  a  contract  merely  for  sale.     The  rule  in  the  Digest  is  this:  '^^  A^^i*^^.'. 
M  fHod  vemerii  appareat  qmdauale  quantum  sU  et  pretittnh  d  pure  venit  perfedu  pj^^^j^  |^^ 
t»i  emptio.     (Lib.  18  tit.  8.  lie  pericula  et  commodo  rei  venditse. )    But  until  {Jiq  cqh 
it  appears  what  is  sold,  it  is  not  perfeda,  and  therefore  no  sale.  tract  for  the 

5.  EvERBTT  V.  TiNDALL.  M.  T.  1804.  K  B.  N.  P.  SEsp.  169.  coale  must 
Debt  to  recover  the  penalty  incurred  by  delivering  coals  short  of  measure;  J^i"* 

it  appeared  that  certain  persons  subscribed  a  joint  capital  for  the  purpose  of  l  ^^^  J 
buying  a  quantity  of  coals,  which  were  divided  in  different  portions  among  ^J^^  ^^®  ^^ 
Ihe  members,  and  paid  for  jointly^  by  one  A.  B.  the  treasurer;  it  was  objected  ^*"  *^"j^ 
that  plaintiff  must  be  nonsuited,  in  as  much  as  A.  B.  the  treasurer,  or  the  club  the  con 
Jointly,  ought  to  have  brought  the  action,  and  not  the  plaintiff,  who  sued  as  if  tract  acca 
there  had  been  a  separate  contract  between  him  and  the  defendant.     And"^tely; 
Lord  Ellenborough,  C.  J.  held,  that  it  was  clearly  a  joint  contract  with  all  the  *''J™^''[®^ 
jnembers;  and  that  if  an  action  had  been  brought  for  not  delivering  the  coals;  iL^^^oal^ 
all  the  members  ought  to  have  joined,  there  being  no  separate  contract. — Non-  to  hare 
suit.  been  par 

6.  Parish  v.  Burwood.     T.  T.  1803.  K.  B.  N.  P.  5  Esp.  33.  chaaed  by 
Action  for  selling  coals  by  a  measure  different  from  that  described  in  the  A.  and  B., 

several  statutes  reffulatmg  the  measure,  and  for  the  prevention  of  frauds  in  the  p^^^^'J  ^^^ 
sale  of  coals;  the  declaration  alleged  that  the  defendant,,  on,  &c.  did  fill  andf^^y  ^^^^^ 
sell  divers  sacks  of  coals  to  S.  J.  and  T.  P.  as  pool  measure,  and  delivered  the  been  bo't 
same  to  S.  J.  and  T.  P.  contrary  to  law;  the  evidence  proved  that  S.  J.  and  by  A.  B. 
T.  P.  purchased  the  coals  together  with  one  W.  L.  jointly,  and  that  the  coals  "><*  C.  who 
were  delivered  to  them;  it  was  objected,  that  there  was  a  variance,  the  decla- ^J™ ^^°* 
ration  stating  the  coab  to  have  been  bought  by  two  persons,  when  in  fact  they  ^^^  ^^.    ' 
had  been  purchased  by  three.     And  Lord  Ellenborough,  C .  J.  was  of  opinion  ance  was 
that  the  averment  was  material,  and  therefore  the  variance  was  fatal,  and  cited  bolden  fa 
the  case  of  Bristow  v.  Wright,  2  Doug.  640.  as  an  authority  in  point. — Plain- tal. 
tiffnon-suited.  Evidence 

7.  Warrbn  v.  WiifDLE.     H.  T.  1803.  K.  B.  3  East,  205.  that  coal 

,   In  March,    1802,  when  the  offence  which  was  the  subject  of  this  ac- proved 
lion  was  committed,  the  statute  of  3  Geo.  2.  c.  26.  s.   13.  giving  a  penalty  •*»<>«  «Pon  * 
against  dealers  of  coals  within  the  metropolis,  and  10  miles  round,  for  ^^^  m^^^'j^^^j 
judtly  measuring  coals  sold  by  the  chaldron,  according  to  the  lawful  bushel  di-  misgibie  to 
rected  by  the  statute  1  Ann  st.  2.  c.  17.  s.  11.  was  a  subsisting  law.     The  prove  the 
question  arose  whether  evidence  of  such  coals  proving -short  upon  re-measure- charge  of 
ment  was  admissible  to  prove  the  charge  of  their  not  having  been  justly  mea- th«ir  not  ha 
sored.     The  Court  held  the  evidence  sufficient  to  support  the  facts  ^^^^^^^I^y^^ 
to  be  proved.  {^  ^^^ 

8.  PiTO  V.  Hioaa.     T.  T.  1804.  K.  B.  1  Smith's  Rep.  417.  ding  to  the 

Action  for  several  penalties  of  50/.  each  on  the  19  Geo.  2.  c.  35.  s.  11.  for  sutate. 
not  having  a  ooal'ioater's  ticket  with  the  waggon  in  which  the  coals  were  car-  To  snpport 


S44  COGNOVIT,—  iVhen  U  may  he  given, 

uk  aett^B     ried.     Verdict  for  plaintifT.     Motion  lor  a  new  trial,  or  an  arrest  of  judgment, 
agaiiisi  :he  ^^  (j^^  f;>]lowing  ground.     Thie  1  Ith  clause  in  the  statute  on  which  this  action 
vendor  of   ^^g  founded,  provides,  '*  that  if  any  cart,  or  carts  loaded,  or  which  shall  be 
liaTiDff  ob    ^®^*  ""^  driven  fri»m  any  wharf,  warehouse,  or  place,  within  the  city  and  Jiber- 
tained  a     ties  oi  Westminster,  btc.  without  having  tirst  obtained  such  ticket  as  aforesaid; 
eoal-in/9      then,  and  in  every  such  case,  the  vendor  ot  the  said  coals,  and  the  driver  or 
ter'fl  ticket,  carter  of  such  cart,  being  convicted  thereof  by  the  oaths  of  two  or  more  credi- 
t     f  so/**  ^*^^  witnesses,  before  one  or  more  of  his  majesty's  justices  of  the  peace,  &g. 
<Mi%  G*2.  s^Jl?  ^<5r  every  offence,  forfeit  and  pay  the  respective  sums  following;  to  wit: 
«.  85.  g>  11.  tl^c  vendor  of  such  coals  the  sum  of  50/  and  the  driver  of  such  cart  the  sum  of 
the  plain     51.  "     But  by  a  subsequent  clause,  namely,  the  21st,  *'  the  aforesaid  several 
tiffs  need     forfeitures  and  penalties,  imposed  and  to  be  incurred  by  virtue  of  or  under  this 
not  proceed  act,  shall  be  recovered,  &c.  in  jthe  manner  following;  that  is  to  say:  such  and 
/Offender  be  ^^  ^^^7  of  the  said  forfeitures  and  penalties  as  do  and  shall  exceed  the  sum  of 
fore  a  jQs  ^^*  ^Y  Action  of  debt,  &,c.  in  any  of  his  majesty's  courts  of  record  at  Westmin- 
tice  ofthe    ster^  and  all  other  the  aforesaid  penalties  and  forfeitures  shall  be  recovered  by 
peace.         way  of  complaint  made  unto  one  or  more  justice  or  justices,^'  &c.      It  was 
L  "^^^   I    therefore  contended,  that  either  the  plaintiff  should  have  proceeded  to  recover 
the  penalty  before  the  magistrate  below  or  that,  if  he  is  permitted  to  sue  in  the 
Court  t)f  King's  Bench,  under  the  last  clause,  yet  it  is  a  condition  precedent 
to  that  action,  that  he  should  first  proceed  to  obtain  a  conviction  before  a  ma^ 
gistrate,  and  that  the  declaration  should  have  stated  that  the  defendant  was 
thereof  convicted  before  a  magistrate. 

Sed  per  I^rd  Ellenborough,  C.  J.  I  can  easily  see  how  the  obscurity  in  the 
clauses  has  arisen.  The  legislature  has  put  in  a  new  penal  clause,  which, 
instead  of  coming  in  after  the  others,  comes  in  before,  but  was  intended  to  be 
the  last  clause  in  the  statute.  The  whole  objection  proceeds  upon  the  mistake 
that  it  is  absolutely  compulsory  upon  the  party  to  go  before  a  magistrate. 
Transp3se  the  other  clause,  and  it  will  be  perfectly  clear.  The  defendant 
must  bring  his  writ  of  error. — Rule  nisi  refused. 

9.  PiTo  V.  Hague.     T.  T.  1804.  K.  B.  I  Smith's  Rep,  418. 
A  coal  The  defendant  was  sued  for  a  penalty  incurred  under  the  1  ith  clause  ofthe 

*^?^f<"*  "  19  G.  2.  c.  35.  s.  U.  which  provides  that  if  any  caH  or  carts  leaden  from  any 
danae  of^  ^'^^^^'  ^^^-  within,  &c.  without  having  first  obtained  a  coal  nveter^s  ticket,  then 
the  19  G.  *^®  vendor  ofthe  said  coals,  and  the  driver  or  carter,  &c.  shall  forfeit  and  pay, 
8.  impoaing  ^<^-  An  objection  was  taken  at  the  trial  that  the  coals  were  stated  in  the  de? 
peiirtitiH-  claration  to  be  loaded  in  a  waggvn^  whereas  the  act  contains  only  the  words 
en  the  ven  carl  or  carts.  But  the  objection  was  abandoned, 
dors  of  COCKFITTIKG.  See  tit.  Gaming;  Wager. 

Tm        CODICIL.     See  tit.  Will. 
tain  a  coal-      COFFER-HOUSE.  See  tits.  Inns;  Insurance, 
meter's  tic        COFFIJW  Sec  tit   Bitrial. 

COGmZJmCE.  Sec  tit.  TUplemn, 
COGjrOVIT*     See  tit    Ej^ctrneni. 
I.  RFJ.AT1VE  TO  THE  TIME  WHEN  IT  MAY  BE  GIVEN, 

p.  497. 

IT.  — . ., —  STAMP  AINI>  FORM  OF, 

(A)    As  TO  THE  STAMP,  p,  498, 
(B) FORM,  p.  498. 

III.  RELATIVE  TO  ITS  EXECUTION,  p.  499, 

IV. ITS  BEING  FlJED,p.600. 

V.  ^ ITS  EEFCT  AND  OPERATION,  p.  501. 

VI.  -^ THE  JUDGMENT  ON,  p.  601. 

VII,  ~^^ — ACTIONS   0.\    COGNOVITS   GIVEN   IN 

IRELAND,  p,  502, 

*  A  cognovit  ifl  a  written  confesaion  of  the  caaae  of  action,  or  amoont  o€  the  debt  or 
^amagei..  This  ncknowledgnient  is  nsnally  given  when  the  defendant  haa  no  available 
derence  to  save  the  expence  of  execnting  a  writ  of  inquiry,  and  to  atay  ezecntion,  npon 
condition  thai  the  giver  shall  be  allowed  4  certain  time  for  the  payment  of  the  debt  9f 
flanmijea,  or  of  part,  or  ofthe  whole,  of  thecanae  of  action;  see  1  Selloti,  87», 


ke^ 
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Vni.  RELATIVE  TO  COS  IS,  p.  503.  f  4§7  1 

I.  RELATIVE  TO  THE   1  ^ME  WHEN  IT  MAY  BE  GIVEN.    AlthoMb 

1.  Walker  v.  Wool  ey.  H.  T.  17^6/ K    B.  7  T.  R.  ii07.  in  K.  B.   • 

Judffroent  had  been  signed  U|)*n  a  lospwvit^  with  )ut  first  tiling  a  bill  againgt  ^^fCtH^^ 
the  defendant,  who  was  an  tttt'>rney,  which  was  hoiden  to  be  irregular;  but  it  ^■"°®*  J* 
having  been  done  at  the  request  of  the  defendant,  to  save  expence,  the  Court  5^*n^lj^* 
gi anted  leave  to  nle  the  i»ill  tnc  pro  fun. ,  and  directed  him  to  pay  all  costs,    fore  decia 
ration,  yet  a  bill   by  leave   of  the  Coar  ,  may  be  filed  nunc  protune.  a   j  • 

2.  W  Brf  V  A8.MNA..L.  T  T.  idi  ?  C  v.  I  Taunt.  701;  S  C.  1  Miore, 429, ^"J 'J^ *''® 

Application  to  set  aside  a  judgment  signed  on  a  cogviovt/,  on  the  ground  mav  be  ta 
that  the  cos;n*yvit  had  :>een  given  immediately  after  the  arrest,  and  before  dec- ken  before 
laration,  and  therefore  void.      But  the  Court,  after  consulting  the  officers,  declare 
said,  it  had  been  the  constant  practice  in  the  C.  P.  to  take  cognovits  defore  ^^^' 
declaration,  and  consequently  the  objection  could  not  prevail. 

3.  W  vDR  v.  Swift.  M.  T.  1820.  Ex.  8  Price,  513.  ^hUa^^ 

Rule  to  set  aside  a  judgment  signed  on  a  cognovit.     It  appeared  that  no  pro-  befbrTmn 
cess  had  been  actually  served  on  the  party  to  warrant  it;  but  it  was  sworn  prooeM  hat 
that  the  attorney  had  before  it  was  executed,  though  on  the  same  day,  written  been  acta 
to  his  agent,  with  instructi  )ns  to  sue  out  a  9110  minus^  which  was  accordingly  ^Ij  "^^ 
issued,  though  tested  after  the  date  of  the  cognovit.     The  Court  held,  under  ^"^ 
the  circumstances^  that  the  cognovit  had  been  properly  taken. — Rule  discharged 
with  costs. 


II.  REIATIVE  TO  THE  STAMP  AND  FORM  OF. 

(A)    As  TO  THE  STAMP.  - 

I.  Ames  v.  Hill,  E.  T.  ISiK).  C.  P.  2  B.  &  P.  160.  Act    oi# 

On  a  rule  nisi  to  set  aside  a  judgment  entered  upon  a  cognoviiy  on  the  ground  jo^^i  ^ 
that  the  instrument  was  in  nature  of  an  agreement,  and  therefore  should  have  quire  a 
been  stamped,  it  appeared  that  it  was  stipulated  that  on  paytnent  of  the  sum  of  stamp,  an 
5i.  with  costs,  by  instalments,  no  judgment  should  be  entered  up.     Lord  £/-lMi  it  con 
Aony  C.  J.  observed,  that  though  a  cojrnovil^  as  such,  or  an  authorty  to  enter  *"**  *•'"'■ 
one,  required  no  stamp,  yet,  if  the  instrument  bore  evidence  of  mutual  agree-  ^JJ^ 
ment,  the  statute  would  apply ;  and  held  that  the  present  case  fell  within  the 
provisions  of  the  stamp  act.     See  1  N.  R.  !279.  Aa  to  take 

2.  Reardon  v.  SwABY.T.  T.  1808.  K.  B.  4  East,  188.  the  debt  by 

Application  to  set  aside   a  judgment  on  a  cognovit  for  irregularity,  on  the  initalment. 
ground  that  the  instrument  had  not  been  stamped      The  Court  made  the  rule 
absolute,  it  appearing  that  the  coffnovii  contained  an  agreement  to  take  the  debt  ^^^  i°  ^^5 
byinstahnenL'  ^  f^l^^""* 

3.  Ames  v.  Hill.  £    T.  1800.  C.  P.  2  B  &  P.  160.  withinthe 

By  a  cognovit ^  confessing  damages  to  the  extent  of  30/.,  it  was  agreed  that  proviBions 
judgment  should  not  be  entered  till  default  was  made  in  payment  of  the  sum  of  the  stat 
of  5/,  by  instalments.     On  default,  and  judgment   entered  thereon,  a  rule  «m28.  Gco.^5, 
to  set  it  aside  was  obtained,  on  the  ground  that  the  instrument  was  an  ag''«^-|ig„^  ^ 
ment  for  a  greater  sum  than  2 )/.  within  the  stat.  28.  Geo.  3.  c.  68.  s.  4.     But  ^^^^  ^^^ 
the  Court  held  otherwise.— Rule  discharged.  be  above 

(B)    As   TO  THE  FORM.  20/. 

A  cognovit  given  before  plea  should  state  the  confession,  the  amount  of  the 
debt  ordamages,  the  terms  upon  which  the  cognovit  is  given,  and  the  agree- 
ment by  defendant  not  to  file  a  bill  in  equity  nor  bring  a  writ  of  error;  see 
post^  501,  n.  and  1  Sellon,  372;  1  Tid.  8th  ed.  607.  And  when  given  after 
plea,  it  should  also  contain  an  agreement  to  withdraw  the  plea,  in  which  case 
it  is  termed  a  cognovit  actionem  relicia  verejicationey  from  the  form  of  the  entry 
of  it  upon  the  roll;  see  I  Sellon,  372. 

By  the  3  Geo.  4.  c.  39.  if  any  coarnorit  actionem  shall  be  given,  subjeet  to 
any  defeasance  or  condition,  such  defeasance  or  condition  shall  be  written  on 
the  same  paper  or  parchment,  on  which  such  cognovit  actionem  shall  be  writ- 
ten, before  the  time  when  the  same,  or  a  copy  thereof  respectively,  shall  ho 
Sled,  otherwise  such  coginovit  actionem  shall  be  null  and  void. 


a»i  COGNOVIT.— Bebiitfe  iQ  Us  Sxeadion. 

[  499  ]  III  relati\t:  to  its  execution. 

T^  nk  1.  Rex.  v.  Gen.  E.  T.  I66.>  K  B.  and  C.  P. 

kiterdiec  {^  ^g  ordered  that  no  bailiff  or  sheri    's  <  fik*er  shall  presume  to  exact  or  fake 

^^^  I  from  any  person  being  in  his  custody  by  arrest,  aoy  warrant  to  acknowledge  a 
i^y^^yf^Q,  judgement,  but  in  the  presence  of  an  attorney  tor  the  defendant,  which  attor* 
being  aie  uo}  shail  then  subscribe  his  name  thereto,  which  said  warrant  shall  ba  pn>- 
ou«d  by  a  duced  when  the  judgement  shall  be  acknowledged;  and  if  any  baihflTor  shenflT'a 
f^rtjjA  cw  officer  shall  hereafter  o  end,  or  do  comrarywise,  he  shall  be  severely  panished 
*?^^ ,*  tor  sodding.  And  it  is  further  ordered,  that  no  attorney  shall  i'rom  henceforth  ac- 
^m^jr  *  knowledge  or  enter,  or  cause  to  be  acknowledged  or  entered,  any  judgement 
ifii^iBi  «■  by  colour  of  any  warrant  gotten  from  any  defendant  being  under  arrest,  other- 
attofMy  b«  wise  than  as  aforesaid* 

u%  III  uitrt  o  W£BB  A.xD  A^oBra  ▼.  Aspihali  T  T.  1817.  C.  P.  1  Moore.  ^8;  S.  C. 
M  behalf  Taunt.  701;  see  Parki^so^  ▼.  Chines.  E.  T.  1790.  3  T.  R.  617. 

^1^^.'*^        In  this  case  the  defendant,  being  arrested,  entered  into  a  cognovit  at  the  of- 
offioe  of  the  piaintiif's  attorney,  no  attorney  on  bis  part  being  present.     An 
Aaalisiis   vffidaTit  of  one  of  the  plaint i     '<>  in  the  <jausr  was  produced,  stating,  (hat  he 
ihi  C.  P.  to  was  ignorant  of  the  defendant's  being  in  custody  at  the  time,  as  be  came  to  the 
Cifgnsfih;  office  alone  when  he  executed  the  cos^fwrii;  on  a  rule  being  obtained  for  his 
disGharge,  it  was  held  by  Gibbs*  C.  J.  that  the  presence  of  the  defendant's  at- 
torney when  the  cogmrti  was  executed  was  indispensable. — ^Ruie   absolute 
with  CO0U. 
.^,^_**^3.  Paclt.  Clkatkr.   E.  T.    1810.  C,  P.  2Tannt.  S60;  8.  P.  AniroLn  r. 
STekik  ia  Lowe.  T.  T     1817.  C.  P.  7  Taunt  70S. 

■Mh  QMsn  'I^  defendant  being  arrested  on  mesne  process,  while  in  custody  proposed 
aaavaila  to  ^tc  a  cogmorit  for  the  debt  and  coots,  with  a  stay  of  execution,  to  lAiicn  the 
Ms*  plaintiflT  assented,  and  a<'0^:iiorif  was  prepared,  and  signed  by  the  defendant  in 

the  pcesance  only  of  the  clerk  of  her  own  attorney;  whereupon  the  defendant 
obtamed  a  rale  to  set  the  cogmorii  aside,  on  the  ground  that  tbe  presence  of  an 
attorney  on  has  behalf  was  indispensable.     And  of  that  opinion  were  the  Court, 
who  held  the  presence  of  the  attorney's  clerk  of  no  avail.     They  made  the 
rule  absolute,  directing  the  defendant  to  pay  the  costs  of  the  application. 
4.  L««T.  THraaroN,£.  T.  18 '9  K   B.  I  Chit   Rep.  267. 
^^.  ^*      A  cogn^rii  had  been  given  by  de  endant      It  was  now  moved  to  set  aside 
y^/^iy*the  judgement  and  execution  thereon,  oa  the  ground  that  the  co^ovii  had  been 
aa  that «    S*^^^  ^7  defendant  whilst  in  cu^<mIv  under  mesne  process,  without  an  attorney 
M^n^vjt  aOik  bis  behalf  being  present,  contrary  to  the  rule  of  15  Car   "2,  declaring  all 
notwiihia   warrants  to  acknowledge  a  judgment  taken  from  parties  while  in  prison  void 
As  piaes  under  such  circumstances;  if  n  •t  to  the  rule  of  4  G  '2.  providing  thai  such  for- 
tilt !!f  A  "^'^ J  *****'  ^  observed  in  all  rases  »f  excnrution  of  warrants  of  attorney  by 
G.  1.  Mohi  P***^^**  ^  custody  fer  the  cnnle$sion  i>f  iodgment      It  was  urged  that  a  cogno-^ 
i  500 1   ^  ^'^^  within  the  spirit  of  these  rules,  their  object  being  to  prevent  persons 
bilai^  aay  under  imprisonnient  from  being  prevailed  upon  to  enter  into  improvident  terms 
waifsat  of  on  condition  of  obtaining  their  liberation. 

atloca^bs     ParCwr,     In  ^be  rale  of  4  G.  I.  the  words  are  "warrantof  attorney  exe« 
Jjlfiwaa,  coted/'     A  warrant  to  cootess  a  judgement  is  a  very  diflerent  thin^r  from  the 
ii^  p^     act  of  confessing.     A  warrant  of  attorney  is  an  authority  to  sign  judgement, 
SMcsIS'  dk  ^^  ^  ct)gN.Trif  amounts  to  an  acvual  confession.     A  warrant  to  acknowfedge  is 
IMbat*t at  not  the  same  thing  as  an  actual  acknowledgement.     As  we  cannot,  therefore, 
totnsy;       enlarge  the  construction  of  these  rales,  the  eosytoni  most  be  considered  valid 
in  the  absence  of  anv  affidavits  blowing  that  any  ondne  advantage  had  been 
takenofthe  defendant.— See:)  T.  R  616;  I  East.  241;  7T.R»;  I  Moors 
488;  Imp.  K.  B.  486;  Tidd.  573;  4  Taunt.  797;  I  T.  R  715 
^^,,^  j|.  5.  Parkinsox  V  Cainfs   E.  T.  1790.  K.  B.  3  T.  R  616. 

it  bTgivM       '^^  defendant,  a  prisoner  in  the  King^s  Bench«  in  order  to  save  expenses 
by  a  priBOD  P^po^^ed  to  confess  judgment,    and  offered  to  give  a  cognovii  for  900i.  with  a 
er  evM  in   defeasance,  on  payment  of  49/.     the  sum  due^  and  8/.  costs,  then.  &c.;  the 
2^y  ofplftiati*:  's  attorney  drew  up  the  cosmorit^  and  the  defendant  asked  his  attorney 
IBS  Msr      to  peruse  it  previoos  to  his  affixiiur  hm  t^^wtmtnrt^  whSi^k  t k^  nlMniiir  V  *H«mAv 


peruse  It  previoQs  to  bis  affixing  his  signature,  .which  the  plsintiff'b  itioroe/ 


COGNOVIT.— HeUaive  to  Us  BxeeuHM.  S4t 

said  was  unneoeseary,  and  therefore  he  signed  it,  no  attorney  on  his  behalf  ^ika^  witb 
being  present.     A  rule  was  obtained  to  show  cause  whv  the  cofcnovit  and  judg-*  ^^^ 
meat  thereon  should  not  be  set  aside  on  the  gr'^und  that  no  attorney  was  pres-""^.^*^'^ 
ent  at  the  execution  of  the  cof^notif,  as  directed  by  the  rule  of  court,  16  Car.  *5^.  amonnr'it 
Od  showing  cause^  it  was  contended  that  the  defendant  was  not  comprehended  b    void, 
within  the  rule,  inasmuch  as  that  rule  only  applied  to  prisoners  in  custody  of  a 
baUili  or  sherifT^s  officer,  and  not  to  those  in  the  custody  of ' he  marshal.     Bat 
the  Court  overruled  the  objection,  observing,  that  although  this  case  was  not 
strictly  within  the   rule,  it  was  necessary  to  guard  ignorant  against  designing 
persons,  and  that  the  defendant  was  entitled  to  relief,  as  the  plaintiff  had  act- 
ed improperly  in  taking  a  copwvif  for  su<^h  a  large  amount  in  the  absence  of 
an  attorney  oc  the  defendant's  behalf*     See  1  East,  241 ;  2  Taunt.  360. 

IV   RELATIVE  TO  ITS  BEING  FIT  ED 
1.  Rbg.  Gen.  H.  T.  1820.  K    B.  o  B.  &  A  ^GO;  S   C.  \  D.  Sr  R.  471. 
It  is  ordered  in  the  K.  B.  that  no  judgment  can  be  signed  upon  any  cognovii  A  tegn&eii 
without  such  cognovit  being  first  produced  to  the  clerk  of  the  dockets,  and  a^  "Jf"**  ^  ® 
ter  taxation  of  the  costs,  filed  with  him.     By  the  3  €reo.  4  c.  39.  s.  3.  it  is  en->^ 
acted  that  every  cognovit  (icHonem  rnven  by  any  defendant  in  any  personal  ac- Within  21 
tion,  in  case  the  action  in  which  such  cognovit  actionem  shall  be  given,  shall  be  ^y«  *^' 
in  the  Court  of  King's  Bench,  or  a  true  copy  of  such  cos^novit  orftonem,  in  case  J?  •*•*• 
the  action  wherein  the  same  is  given  shall  be  in  any   other  Court,  shall,  to-   i  ^«  ^ 
getherwith  an  affidavit  of  the  time  of  the  execution  thereof,  be  filed  with  the   '  ^ 

said  clerk,  in  like  manner  as  warrants  of  attorney,  or  copies  thereof,  and  affi- 
davits within  the  space  of  "il  days  aUer  such  tfgnovit  aciiopeni  shall  have  been 
executed;  otherwise  such  cognovit  acfiojiem^  and  any  judgment  entered  up 
thereon,  and  any  execution  taken  out  on  f^urh  judgment,  shall  be  deemed  frau- 
dulent and  void  against  the  assignees  of  the  person  giving  such  cngnovii  oc/ton- 
em  under  a  commission  of  bankrupt  issued  against  him,  after  the  expiration  of 
the  said  space  of  ^1  days,  in  like  manner  as  warrants  of  attorney,  and  judg- 
ments and  executions  thereon,  are  deemed  and  taken  to  be  fraudulent  and  void 
by  that  act. 

V,  RELATIVE  TO  ITS  EFFEC  T  AND  OPERATION.* 

As  to  its  operation  as  a  discharge  of  bail,  see  ante,  vol.  p.  293;  as  to 
its  being  discharged  by  bankruptcy,  see  ante.  vol.  3.  p.  659;  and 
post.  tit.  Sherifl* 

t    Davis  v   Hughes.  E  T.  1797  K.  B.  7  T.  R.206. 
On  motiotk  to  set  aside  an  execution,  it  appeared,  that  the  writ  was  >'®***™**'"  ^  ^*^*JJJJJ' 
ble  in  T.  T.  at  which  time  the  defendant  gave  a  cognovit ^  but  judgment  had  not  ^^  ^|^^  ^|^ 
been  signed  till  H  T.  after  which  term  common  bail  was  filed.     It  was  con- jeetion  of 
tended  to  be  irregular,  since  the  plaintiO  could  not  file  common  bail  according  eonmion 
to  the  statute  after  the  succeeding  term  after  the  writ  is  returnable.     To  which  Iwil  not  ha 
it  was  replied,  that  giving  a  cognovit  estoy^ped  the  defendant  from  objecting  to  Jj^  ^oeo^ 
Uie  irregularity;  and  common  bail  having  been  entered  nunc  pro  tunCy  it  ^^^   .^.^^/j^j^® 
sufficient.     The  Court,  concurring,  discharged  the  rule.  du©  time. 

VI.  RELATIVE  TO  .lUDGME^T  ON.t  Thejodg 

A>ON.  M.  T.  1697   K    B    1  Salk.  400.  mem  on  a 

A  motion  was  made  to  set  aside  an  execution  fm  a  judgment,  upon  sugges-  cognovit 
*  A  cognovit  18  DO  bar  to  a  writ  of  error,  anless  it  be  expressly  stipalated  that  it  shall 
have  that  effect;  see  Wade  v.  Rogers,.  2  BJac.  Rep.  780.  •  A  cognovit  giTen  for  part  of 
the  piaintiflTs  demand,  does  not  prf^clude  him  from  proceeding  for  the  residae;  see  1  Tidd. 
678»  7th  edit. 

t  If  the  cognovit  be  of  the  whole,  and  onconditional,  the  plaintiff  may  imn>ediat0ly 
sign  final  jadgi  I  sent,  and  take  out  execution*  thereon ;  but  if  it  be  no;  of  ihe  whole,  he  can 
only  sign  judgment  for  the  part  confenfled,  and  the  plaintiff  must  proceed  for  the  residue; 
see  I  Tidd,  678.  7th  edit.  The  Court  will  in  all  cases  set  aside  a  judgment  entered  up, 
and  ezecntions  taken  out,  contrary  to  the  agreement  of  the  parties  at  the  time  of  confessing 
the  jadf meat;  6  Mod.  14;  7  Taunt.  9. 
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goUtedby  tion  of  an  argument,  between  the  parties,  made  after  the  judgment  g'^ven,  viz. 
tbetenoi  that  the  judgment  8h>uld  be  upim  such  and  such  terror.  Ei  ptr  Holt,  C.  J.: 
of  the  in  where  a  judgment  is  ciinfessed  upon  terms,  it  being  in  effect  but  a  conditional 
■troment,  ju^jgnaent,  the  Court  wiiJ  lay  their  hands  up  >n  it,  and  see  the  terms  performed; 
b«  ▼arled'*  but  when  a  judgment  is  ackn<>wledged  absolutely,  and  a  subsequent  agreement 
bya  fabw  made,  this  does  no  way  affect  the  judgment,  and  the  Court  will  take  no  notice 
qi«Dt  oon  of  it,  but  put  the  party  to  his  action  on  the  agieement,  and  in  this  case  the  a- 
ttaet.  greement  being  only  under  their  hands^  it  is  no  grout  id  for  an  audita  qutreUi ;  and 

t  ^^  1  the  Court  cannt  t  h«  Jd  plea  of  an  agreement  upon  a  motion. — See  6  Mod.  14. 

VII.    RELATIVE  TO  ACTIONS  ON  JUDGMENTS  IN  COGNO- 
TbBwmipk  VITS  GIVEN  1>  II  EI  A"  D 

Irii  ^  O^Callahan  v.  Thomond.  T.  T.  1810.  C.  F.  3  Taunt.  82. 

iD«Dt^ft       ^  declaration  in  debt  set  out  the  9  Geo.  2.  c.  6.  and  25  Geo.  2.  c    14;  the 
ecgnavit,    first  of  which,  after  reciting  that  judgments,  statutes  staple,  and  statute  mer- 
may,  nnder  chants  are  frequently  assigned   for  valuable  c<  nsiderations,  and  to  protect  the 
the  Irish      purchase  of  estates,  but  are  no  more  than  equitable  securities  in  the  hands  of 
rtAtotM9    ii^^  assignees;  and  that  assignees  of  such  judgments,  statutes  staple,  or  stat- 
S.  and  26    ^^^^  merchants,  as  the  law  then  stood,  c<  uld  nc»t  revive  or  discharge  the  same 
Gee.  2.  c.  ID  their  own  names,  but  in  the  nan^e  of  the  cenusees  o<  such  judgn^ents,  stat-- 
14.  MM  in    utes  staple  or  statutes  merchant,  <  r  their  re)  reFentatives,  which  was  often  at- 
Ui   own     tended  with  very  great  inconveniences;  and  the  conus^ee  might,  after  such  as- 
"yy^         signment,  enter  satisfaction  on  the  recr>rd  of  such  ju('gmentSf  statutes  staple  or 
it  MenuT     statutes  merchant,  without  the  knowledge  or  consent  of  the  assignee,  enacts, 
m  con&i    ^^  ^^^  where  any  conusee  or  conusees  of  a  judgment  or  judgments,  statute  sta- 
ed  to  jndg   pie  or  statute  merchant,  hi^,  her,  or  their  exr  cutors  or  administrators,  shall  aa^ 
meots  by   si^n  the  same,  such  conusee  or  conusees,  his.   her.  or  their  executors  or   ad- 
€9gnavtt.    ministrators,  shall  also  periect  a  memorial  of  such  assignment,"  with  such  for- 
malities as  therein  are  mentioned.     The  second  section   enacts,  -'  that  after 
such  memorial  enrolled,  such  assignee  or  assignees,  and  no  others,  may,  in 
their  own  names,  revive  such  judgment,  statute,  &c.  and  take  out  execution, 
discharge  the  same,  and  enter  satisfaction  on  the  record;  and  that  the  conu- 
sor or  conusors  of  such  judgment  or  judgments,  statute,  &c.  his.  her,  or  their 
executors,  administrators,  or  assigns,  may,  upon  payment  to  such  assignee  or 
assignees,  plead  payment  specially  to  such  assignee  or  assignees."     The  stat. 
25  Geo.  2.  c.  H.  which  is  entitled  '^  An  Act  to  explain  and  amend"  the  form- 
er act,  after  reciting  that  some  doubts  had  arisen  upon  the  construction  of  the 
former  act,   so  far  as  the  said  act  relates  to  the  assignment  of  judgment,  and 
statutes  in  the  several  courts  of  law  therein  mentioned,  for  the  » removing  of 
such  doubts,  declares,  "  that  every  assignee  or  assignees  of  every  judgment  or 
judgments,  statute  staple  or  merchant  that  were  there  assigned,  or  which  there- 
afler  should  he  assigned  on  record,  by  virtue  of  the  said  act,  his,  her,  or  their 
executors,  adn^inistrators,  or  assigns,  may  not  only  revive  such  judgments,  file, 
from  time  to  time,  his,  her,  or  their  own  name  or  nanfies,  and  take  out  one  or 
more  execution  or  executions  thereon   for  the  recovery  of  his,  her,  or  their  de- 
mands thereon,  or  by  the  .said  act  among  other  things  is  directed;  but  also  that 
such  assignee  or  assignees  of  such  judgment,  &.c.  now  assigned  or  hereafter  to 
be  assigned  by  virtue  of  the  said  act,  his  her,  or  their  executors,  administra- 
tors, and  assigns,  may  bring  an  action  of  debt,  or  otherwise  proceed  to  sue 
[  o03  J  ihereon,  in  his,  her,  or  their  own  name  <»r  names,  and  be  considered,  to  all  in- 
tents and  purposes,  in  the  place,  stead,  and  condition,  either  in  law  or  equity,  of 
the  assignor  or  assignors;  and  then  alleged  that  a  judgment  had  been  recov- 
ered, and  proceeded  to  show  an  assignment  to  the  plaintiff.     On  demurrer,  it 
was  objected,  that  the  statutes  were  meant  to  apply  to  all  judgments  and  not  to 
eognotn^  only,  for  there  are  no  means  to  distinguish,  on  the  record  of  judgment, 
whether  it  passed  on  a  coffiiovU  or  otherwise.     But  the  Court  and   its  officers 
denied  this  holding,  that  it  was  confined  to  jur^gment  hy  cognovit  only. 

VIII.  RELATIVE  lO  COSTS. 
Booth  v.  Athertoi?.  >I.  T.  1795.  K.  B.  6  T.  R-  144- 


COIN  AND  COINAGH.  U& 

Oh  a  rule  to  sliow  cause  vfhy  the  master  should  not  review  his  taxation  of  If  a  case  re 
costs,  it  appeared  that  aflcr  argument  of  a  special  case,  the  Court,  being  of  ^^''ved  be 
opinion  that  the  case  was  insufficiently  stated,  directed  a  new  trial;  however,  **"'jj  down 
the  defendant,  without  proceeding  to  a  second  trial,  executed  a  cognovit;  the  Jg^^*^?!? 
question  was,  whether  the  plaintiH'  was  entitled  to  the  costs  of  the  first  trial,  defendant 
The  Court  made  the  rule  absolute;  directing  the  master  to  review  his  taxa- without  go 
tion  by  allowing  costs.  ing  to  trial* 

COHJIBITATIOJ^.     See  tits.  MuUery;  Baron  and  Feme;  Baatard.  g'^®?  *  cog 

CO-HIER.     See  tit.  Heir.  "Z^**!  **".« 

plaintiff  18 

entitled  to 


<Ko{n  antt  iSofnase-  tbecostaof 

(A)  Relative  to  the  meaning  of  the  term  "  coin,"  p^  50i.  the  fim  iri 

(B)  — RIGHT  OF  coinage,  p.  507.  **• 

(C)  ■• instrumejTts  of  coinage.  r  ^^  » 

(a)  As  to  offences  connected  with. 

Ist.  As  to  what  constitutes  such  offences,  p.  509. 
2d.  As  to  the  indictments  and  subsequent  proceedings  incident  thereto. 
1 .  As  to  the  indictment,  p.  514.     2.  As  to  the  plean,  p.  5l4.     S.  As  to  the 
fevidence,  p.  514.     4.  As  to  the  witnesses,  p.  515.     5.  As  to  the  judgment 
and  punishment,  p.  515. 

(D)  Relative  to  cotJNTERPEiTiNG  the  cois. 
(a)  Of  this  realm. 

l8^  As  to  the  king's  money,  p.  516. 

2d. copper  coin  of  this  realm,  p.  517. 

(b)  Of  other  countries,  p  517.     (c)  As  to  what  will  constitute  the  offence^  * 
p.  517.     (d)  As  to  the  parties  by  whom  the  offence  may  be  committed,  p.  519*. 
(e)  As  to  the  indictment  and  proceedings  incident  thereto, 
1st.  With  reference  to  the  king's  money. 
1.  As  to  the  indictment,  p.  520.     2.  As  to  the  pleas,  p.  621.  .  3.  As  to  the 
Evidence,  p.  52 1 .     4.  As  to  the  witnesses,  p.  522.     5.  As  to  the  judgment 
and  punishment,  p.  522.     6.  As  to  the  prosecutor's  reward,  p.  522. 
2d.  With  reference  to  the  copper  coin  of  this  realm. 
1 .  As  to  the  indictment,  p.  522.     2.  As  to  the  pleas,  p.  523.     3.  As  to  the 
evidence,  p.  523.     4.  As  to  the  judgment  and  punishment,  p.  623.  .    ^^  . 

Sd.  With  reference  to  foreign  coin,  p.  523.  *•  J 

(E)  Relative  to  impairing  the  coin. 

(a)  As  to  what  constitutes  the  offence,  p.  523. 

(6)  As  to  the  parties  by  whom  the  offence  may  be  committed,  p.  524 

• 

*  Among  the  impediments  to  commerce,  the  most  prominent,  undoobtedly,  is  the  eLarge 
bf  conveyance  from  place  to  place.  This  is  the  great  obstacle  which  limits  the  exchange 
of  commodities  from  one  extremity  of  the  world  to  another  Whenever  the  charges  of 
carriage  rise  to  sach  ah  amoant  as  to  eqaal  the  effectual  return  in  any  remote  market,  the 
motive  for  convening  merchandize  to  that  place  eeades.  If  goods  were  alway«  exchanged 
for  goods,  it  is  clear  that  the  conveyance,  under  the  uncertainty  of  disposal,  would  take 
place  to  a  very  small  distance  indeed,  and  the  labour  required  to  discover  the  persone  wil- 
ling to  exchange  would  greatly  enhance  the  charge.  In  fact,  it  is  here  impossible  to  enn- 
merate  and  describe  the  expedients,  moral  as  well  as  mechanical,  by  which  these  difficnl- 
ties  are  in  fact  subdued,  and  still  more  to  deduce  their  origin  and  general  effects.  One  4f 
the  chief  of  these  expedients  consiste  in  the  use  of  some  article  of  merchandize,  as  the 
tnedium  of  exchange  which  shall  be  acceptable  to  every  man,  and  will  bei  therefore,  re- 
ceived and  held  by  the  seller  of  any  commodity  until  he  shall  meet  with  another  individval 
who  he  knows  will  again  take  it  for  the  article  be  wants.  In  the  Island  of  Madagascar*  it  - 
is  said,  that  the  exchangeable  value  of  goods  is  reckoned  in  hatches,  bullocks,  and  slaves; 
these  commodities  being  universally  vendible,  and  for  that  reason  every  where  received. 
Smith  affirms,  that  nails  answered  the  same  purpose  in  some  parts  ef  Great  Britain.  These 
and  other  instances  may  serve  to  show  how  a  preferable  medium  of  exchange  becomes 
adopted;  and  it  will  without  difficulty  be  seen,  that  the  scarcest  and  least  destructible 
metals  must  have  at  length  become  the  universal  substitute;  for  fheir  value  does  not  depend 
on  their  figure;  they  may  be  subdivided  and  joined  acain  without  loss;  they  receive  no 
injury  by  keeping;  and  the  labour  of  conveying  them  from  place  to  place  founs  a  teas  pari 
of  their  value  than  of  any  other  article. 

Vol.  V.  45  .  . 
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(c)  Ab  to  the  indictment  and  proceedings  incident  thereto. 

Iff.  As  to  the  indictment,  p.  524.  ^.  As  ta  the  pleas,  p.  5^.  3d.  Evi- 
dence, p.  524.  4<fc.  As  to  the  witnesses,  p.  524.  5^.  As  to  the  judgment 
and  punishment,  p.  524, 

(F)   As  TO  THE    IMPORTATION    OR   EXPORTATION   OP  COUNTERFEIT   OR   LIGHT 
MONET. 

(a)  With  reference  to  the  importation  of  snch  monej,  p.  524. 

(h) exportation  of  such  money,  p.  525. 

(G)  Relative  to  iCbceiving,  uttering,  or  tendering  counterfeit  coin. 

(a)  Of  this  reahn. 
M.  As  to  receiving,  pajing,  or  putting  off,  &c. 

}.  The  king^s  money, 
(a  1)  As  to  what  constitutes  the  ofience,  p^  526.     (fr  1)  As  to  the  parties 
bj  whom  the  offence  may  be  committed,  p.  527.     (c  1)  As  to  the  indictment 
and  proceedings  incident  thereto. 

(a  2)  As  to  the  indictment,  p.  528.    (6  2)  As  to  the  pleas,  p.  528      (c  2)  As 
to  the  evidence,  p.  529.     (d  2)  As  to  the  judgment  and  pumshment,  p.  529 
2.  The  copper  coin  of  this  realm, 
(tf  1)  As  tb  what  constitutes  the  offence,  p.  529. 
(6  1)  As  to  the  parties  by  whom  the  offence  may  be  committed,  p.  529. 
^  506  ]      (c  r)  As  to  the  indictment  and  proceedings  incident  thereto. 

(a  2)  As  to  the  indictment,  p.  529.     (6  2)  As  to  the  pleas,  p.  530.     (c  2)  Aa 
to  the  evidence,  p.  530.     {d  2)  As  to  the  judgment  and  punishment,  p.  530. 
2cl.  As  to  uttering  or  tendering  counterfeit  money  in  payment. 

t.  Of  this  realm; 
(tf  1^  As  to  what  constitutes  the  offence,  p.  530. 
(6  1)  As  to  the  parties  by  whom  the  offence  may  be  committed,  p.  532. 
(c  V)  As  to  the  indictment  and  proceedings  incident  thereto. 
\a  2)  As  to  the  indictment,  n.  532.     (h  2)  As  to  the  pleas,  p.  534.     (c  2)  As 
to  the  evidence,  p.  534.     {d  2)  As  to  the  judgment  and  punishment,  p.  536. 
2.  Of  other  countries. 
(a  1)  As  to  what  Gonstitdtes  the  offence,  p.  536. 
(h  \)  As  to  the  parties  by  whom  the  offence  may  be  committed,  p.  537 
(c  1)  As  to  the  indictment  and  preceedings  incident  thereto,  p.  537. 
(H)  Relative  to  butino  and  selling  the  current  com. 
(a)  ^  to  wlud  corutiiuies  ike  offence^  p.  537 
I  ^^  ]  (h)  A  to  the  indictmeni  and  proceedings  incideni  tkereio} 

Ist.  ^io  the  indictmenly  p.  538. 

2ct.  pleaSyp,5SQ. 

3d. evidenccjp.  538. 

4th.  jvdgmeni  and  punishmerUy  p.  638. 

(A)  Relative  to  the  meaning  of  the  term  coin. 
Coin,  id  its  general  sense,  signifies  merely  a  metal  measure  of  a  paiticuiar 
form,  weight,  and  quality,  which  represents  the  value  of  all  commodities  with- 
in the  kingdom,  or  state,  in  which  it  is  made  current  by  the  authority  of  the 
government.^ 

(B)  Relative  to  the  right  op  coinage; 
As  money  is  the  medium  of  commerce,  it  is  the  king's  prerogative,  as  the 
arbiter  of  domestic  trade,  to  give  it  authority  to  make  it  current.  His  majesty 
may  legitimate  foreign  coins,  and  make  them  current  here,  declaring  at  what 
value  they  shall  be  taken  in  payment;  and  may,  at  any  time,  decry  any  coin 
of  the  king4om,  and  make  it  no  longer  current;  see  1  hi  Com.  276,  and  Chit- 

*  Coin,  id  French,  signifietfa  a  corner,  and  from  thence  hath  its  name,  because  in  aaetent 
times  money  waa  gqnare,  with  comers,  as  it  is  in  some  conntries  to  this  day;  1  lost.  807. 
The  word  doth  properly  signify  a  wedge,  as  the  Latin  cunevs;  and  hath  a  verb  belonging 
to  It  m  the  several  languages,  and  is  translated  to  lawful  money ;  eitbeir  from  the  fonn  of 
a  wedge,  ignot,  or  lingot  (Hnguetta),  in  which  bullion  was  transported  from  all  antiquity; 
or  else  from  the  instrument,  a  wedge  or  chisel,  with  which,  in  trade,  these  lingott  were 
occasionally  cut  to  the  weight  required,  as  thcv  are  to  ibis  dav  in  the  East  Indies  with 
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tj^'s  (Junior)  Prerogatives  of  the  Crown,  196.  This  prerogative  may  be  con- 
sidered-ia  three  di&rent  views,  lat.  With  reference  to  the  materials;  2d. 
The  impreasionsj  and  3d.  The  denomination  or  value.  With  regard  to  the 
materials,  Sir  Edward  Coke  lays  it  down  (2  Inst.  573.)  that  the  money  of 
England  must  either  be  of  gold  or  silver;  and  none  other  was  ever  issued  by 
die  royal  authority  till  1672,  when  copper  farthings  and  halfpence  were  coined 
by  King  Charles  the  second,  and  ordered  by  proclamation  to  be  current  in  all 
payments  under  the  value  of  sixpence,  and  not  otherwise.  But  this  copper 
coin  is  not  upon  the  same  footing  with  the  other  in  many  respects,  particularly 
with  regard  to  the  offence  of  counterfeiting  it;  see  1  Bl.  277.  It  seems,  there- 
fore, that  the  king  may  make  money  of  other  materials  than  gold,  silver,  and 
copper;  though  such  money  would  not,  in  various  respects,  be  protected  by 
laws  which  relate  to  other  coin;  see  Chitty's  (Junior)  Prerogatives  of  the 
CrowA^  197.  As  to  the  impression,  the  stamping  thereof  is  the  unquestionable 
prerogative  of  the  crown ;  for  though  divers  bishops  and  monasteries  had  for- 
merly the  privilege  of  coining,  yet,  as  Sir  Matthew  Hale  observes,  (1  Hist. 
P.  C.  191;  1  Bl.  277.)  this  was  usually  done  by  special  grant  from  the  king,  [  508  ] 
or  by  prescription,  which  supposes  one;  it  therefore  was  derived  from,  and  uot 
in  derogation  of,  the  royal  prerogative  Besides  they  had  only  the  profit  of 
their  coinage,  and  not  the  power  of  instituting  either  the  impressions  or  deno- 
.minations;  but  had  usually  the  stamp  sent  them  from  the  Exchequer. 

The  denomination  or  value  for  which  the  coin  is  to  pass  current  is  likewise 
in' the  breast  of  the  king;  and,  if  any  unusual  pieces  are  coined,  the  value  must 
be  ascertained  by  proclamation.  In  order  to  fix  the  value,  the  weight  and  the 
fineness  of  the  metal  are  to  be  taken  into  consideration  together.     When  a 

Siven  weight  of  gdd  or  silver  is  of  a  given  fineness,  it  is  then  of  the  true  stan- 
ard,  and  called  easterlmg  or  stefling  metal.  Whether  the  king  can  legally 
change  the  established  weight  or  alloy  of  money,  without  an  act  of  parliament, 
seems  not.to  be  quite  clear.  By  the  stat.  25  Ed.  3  &  5.  c.  13.  it  is  ^^  accord- 
.ed  and  established,  that  the  money  of  gold  and  silver  which  now  runneth  shall 
not  be  impaired  in  weight  nor  alloy;  but  as  soon  as  a  good  way  may  be  found, 
that  the  same  be  put  in  the  ancient  state,  as  in  the  sterling."  Lord  Coke,  2 
Inst.  575.  &  7.  in  his  comment  ofaHictdi  super  cartaSy  c.  20. 21.  cites,  amongst 
^tber  acts  and  records,  this  statute  of  the  25  Ed.  3.  and  the  Mirror  of  Justices, 
c.  1.8.  3.  '^  Ordein  fuit  que  nul  roy  de  ce  realme  ne  poit  changer  sa  money  ne 
impayre  ne  amender  ne  autre  money  faire;  que  do  or  ou  d'argent  sans  assent 
de  touts  ses  counties?"  in  support  of  his  opinion  against  the  king's  right  to  al- 
-tef  money  in  weight  or  alloy.  Lord  C.  J.  Hale,  (1  Hale,  P.  C.  192.)  differs 
with  Lord  Coke,  and  relies,  Ut.  Upon  the  ^^  case  of  mixt  monies  ;^^  (Davis,  Rep. 
18.^  2d.  on  the  practice  of  enhancing  the  coin  in  p<^nt  of  value  and  denomi- 
nation, which  he  observes  has  nearly  the  same  effect  as  an  embasement  of  the 
coin  in  the  species;  and  lastly,  on  the  attempts  which  have  been  made  to  restrain 
Jthe  change  of  coin  without  the  consent  of  parliament.  In  the  case  reported  ^ 
by  Sir  John  Davis,  it  appears  that  Queen  Elizabeth  seat  into  Ireland  some  ' 
mixed  money,  and  declared  by  proclamation  that*  it  should  be  current  and  law- 
ful Irish  money^  This  money  was  certainly  held  to  be  the  legal  coin  of  Ire- 
land; but  it  is  most  probable,  that  as  the  case  was  in  Ireland,  the  stat.  25  £d. 
3.  and  the  other  acts  cited  by  Lord  Coke  were  not  considered  in  discussing  it, 
as  it  is  clear,  from  one  of  Poyning's  laws,  (see  Irish  stat.  10  H.  7.  c.  22;  1  Bl. 
Com.  103-4  Inst.  351;  8  St.  Tr.  343.)  they  might  have  been.  And  it  is  a  fair 
.  presumption  that  those  statutes  were  not  brought  before  the  Court,  no  mention 
being  made  of  them,  though  Sir  John  Hale  himself  admits  that  the  stat.  of  Ed. 
3.  is  against  his  opinion.  As  to  the  practice  mentioned  by  Lord  Hale,  of  en- 
hancing the  coin  in  point  of  value  and  denomination,  that  seems  very  distin- 
guishable from  altering  the  species  or  material  of  coin,  by  changing  its  weight 
or  alloy.  Even  admitting  the  existence  of  a  practice  to  embase  coin  in  the  al- 
loy, stUl  little  importance  will  be  attached  to  it,  when  it  is  remembered  how 
frequently  some  kings  have  endeavoured  to  extend  the  limits  of  their  preroga- 
tives.    The  attempts  which  have  been  made  to  restrain  the  change  of  coins 
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[  509  1  without  consent  of  parliamient,  prove  but  little  in  favour  of  Lord  Hale's  opinion  j 
fjr  those  attempts  might  have  been  so  made  in  order  to  restrain  the  exercise 
of  a  prerogative  which  was  denied,  and  it  does  not  appear  that  they  were  made 
in  order  to  overturn  a  prerogative,  the  legal  existence  of  which  was  admitted. 
The  authority  of  Sir  Wm.  lilackstone  may  perhaps  turn  the  scale  in  favour  of 
Lord  Coke's  opinion,  if  that  opinion  required  it.  He  observes,  (i  Bl.  Com, 
273.)  "  that  the  king's  prerogative  seemeth  not  to  extend  to  the  debasing  or 
enhancing  the  value  of  the  coin  below  or  above  the  sterling  value,  though  Sir 
Matthew  Hale  appears  to  be  of  another  opinion  "  It  need  only  be  added, 
that  the  stat.  14.  Geo.  3.  c.  92.  seems  to  furnish  an  inference,  that  the  standard 
weight  of  the  gold  and  silver  coin  of  the  kingdom  is  unalterable,  but  by  act  of 
parliament*  If  Lord  Coke's  opinion  be  correct,  it  seems,  as  laid  down  by  Sir 
W.  Blackstone,  that  the  king  must  fix  the  value  of  foreign  money  rendered 
current  in  this  country  by  comparison  with  the  standard  of  our  own  coin;  other- 
wise the^consent  of  parliament  will  be  necessary. 

No  proclamation  seems  necessary  to  the  legitimation  of  money  coined  by  the 
royal  authority  in  this  country,  .  1  Hale,  P.  C.  196.  7.  and  8.)  unless  unusual 
pieces  be  coined;  but  such  proclamation  is  essential  to  the  legitimation  of  fo- 
reign coin  made  current  here;  see  Chitty's  (Junior)  Prerogatives  of  the  Crown  j 
197,  198;  see  6  Geo.  4.  c.  79. 

(C)  Relative  to  the  instruments  of  coinage, 
MakiAg,  (a)  A8  to  offences  connected  icilh. 

mending,  l^    Jh  to  what  constitutes  sitch  offences . 

**     ewion"      ^-  '^^  statutes  8  &  9  W.  3.  c.  26.  s.  1.  made  perpetual  by  7  Ann.  c.  25. 
'*         '  enacts,  tlmt  no  smith.  See.  or  other  person  whatsoever  (other  than  the  persons 
employed  in  his  majesty's  mint,  in  the  town  of  London  or  elsewhere,  and  for 
the  use  and  service  of  the  said  mints  only,  or  persons  authorized  by  the  Lords 
Commissioners  of  the  Treasury,  or  Lord  High  Treasurer  of  England  for  the 
time  being,*)  shall  knowingly  make  cr  mejidy  or  proceed  to  make  or  mend,  or 
assist  in  the  making  or  mending  of  any  puncheon^  counter  puncheon y  inatrir^ 
stainpj  dyey  pattern^  or  moiUdy  of  steel,  iron,  silver,  or  other  metal  or  metals,  or 
of  spaud  or  fine  founder's  earth,  or  sand,  or  of  any  other  materials  whatsoever, 
|n  or  upon  which  there  shall  be,  or  be  made  or  impressed,  or  which  will  make 
or  impress  the  figure,  stamp,  resemblance,  or  simditudc,  of  both  .or  either  of 
the  sloes  or  flats  of  any  gold  or  silver  coin  within  this  kingdom;  nor  shall  know- 
ingly make  or  mendj  or  begin,  or  proceed  to  make  or  mend,  or  assist  in  the 
ynaking  or  mending  of  any  e.dger  or  edp^ng  tooly  iitstrument,  or  en^'ne,  not  of 
common  use  in  any  trade,  but  contrived  for  marking\  of  money  round  the  edg- 
es with  letters,  gravings,  or  other  marks  or  figures,  resembling  those  on  the 
pdges  of  money  coined  in  his  majesty's  mint,  nor  any  press  for  ccinafcey  nor  any 
culling  engine y  for  cutting  round  blanks,  by  force  ol  a  screw,  out  of  flat  bars  of 
I  §Jv   I  gold,  silver,  or  other  metal;  nor  shall  knowingly  buy  or  sclly  hide  or  concealy  or 
without  lawful  authority  or  sufficient  excuse  for  that  purpose,  knowingly  hare 
in  his  or  their  houses y  custody y  or  possession y  any  such  ptincheon,  coitntcr  punchcoVy 
ififitriXf  stampy  dyey  edgery  culting  cvgincy  or  other  tool  or  instrument  before  men- 
tioned.     And  every  such  offender  and  offenders,  their  counsellors,  promoters, 
A<<derp,  and  abettors,  shall  be  guilty  of  high  treason, 
mgoia'ot^       The  second  section  of  the  same  statute  enacts,  that  if  any  person  shall, 
the  mint  a    ^i^^^^t  lawful  authority  for  that  purpose,  w^ittingJy  or  knowingly  convey  or  as- 
ny   chilling  sist  in  conveying  oti/  of  any  of  his  majesty'^ s  mifilSy  any  puncheouy  cowUer  pun- 
instru  cheony  mairi^y  dyCy  stampy  eager y  cutting  cn^ncy  prces,  or  other  tool  engine,  or  in- 

pi«n:s;  strumenty  used  for  or  about  the  coining  ^  monies  there,  or  any  useful  part  of  such 
tools  or  instruments,  guch  offenders,  his  counsellors,  aiders,  or  abettors,  as  al- 
so all  and  every  person  and  persons  knowingly  receiving,  hiding,  or  conceal- 
ing the  same,  shall  be  adjudged  guilty  of  high  treason,  and,  being  convicted 
or  attained  thereof,  shall  suiter  death. 

*  It  woald  seem  to  be  material,  in  an  indictment  on  this  act,  to  insert  what  is  inclosed 
in  the  above  recital  within  brackets;  see  1  East,  P.  C.  c.  4.  s.  15. 

t  In  the  black  leiler  folio  copy  of  the  statutes,  the  word  is  «•  making;'*  sec  1  East;  P. 
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2.  Rex  v.  Sutton.  E.  T.  1736.  K.  •^  Rep.  Temp.  Hard.  370;  S.  C-  2  Str.  Are,  (be 

1074;  S.  C.    1  East,  .  .  C.  172.  sidee  hav 

An  indictment,  which  was  framed  as  for  a  misdemeanor  at  common  law,  ?°^'"  *®™^ 
charged  that  the  defendant,  without  any  lawful  authority,  had  in  his  custody iendered 
and  possession  two  iron  stamps,  each  of  which  would  make  and  impress  the  parties  sub 
figure,  resemblance,  and  similitude  of  one  of  the  sceptres  impressed  upon  the  ject  to  in 
current  gold  coin  of  this  kingdom  called  half-guineas  with    the  intention  of  dictments 
making  the  impression  of  sceptres  on  divers  pieces  of  silver  coin  of  this  realm,  ^^^  "nisde 
called  sixpences,  and  to  colour  such  pieces  of  the  colour  of  gold,  and  fraudu-™*^^^  * 
lently  to  utter  them  to  his  majesty's  subjects  as  lawful  guineas,  against  the  law,  as 
peace,  &.c.     Lord  Hardvncke  doubted,  at  the  assize  whether  the  bare  posses-  where  the 
sioD  was  unlawful,  unless  made  use  of,  or  unless  made  criminal  by  statute ',P<^uioner 
but,  upon  the  indictment  being  removed  into  this  Court  by  certiarariy  Poge^^'^  convic 
I^robyUy  and  Lee,  Js,  held  that  the'  bare  having  such  instrument  in  possession  •     ^^.^i^^ 
ivith  the  intent  charged,  was  a  misdemeanor.  ^  posses 

3.  Rex  v.  Heath.  E.  T.  1810.  K.  B.  1  Russ.  &  Ry.  Crown.  C.  184.       sion  within 
The  defendant  had  been  indicted  for  having  couhterfeit  silver  in  his  posses- ^nt  tense 
sion,  with  intent  to  utter  it  as  good.    The  whole  judges  held,  this  did  not  amouat  them; 
to  a  misdemeanor,  as  such  facts  showed  no  criminal  act  on  the  part  of  the  de-^^^hoogb 
fendant,  which  was  essential;  and  said,  that  the  case  of  Rex  v.  Sutton,  9upra,^^^  "t^t 
which  had  been  cited,  was  untenable.     See  Russ.  and  Ry.  288.  308.  isDrwame^ 

4.  Rex  v.  Lbnnard.  E.  T.  1772.  C.  P.  2  Blac.  807;  S.  C.  1    East,  P.  C.  conld  not 

170;  S.  C.  1  Leach,  C.  L.  90.  now  be  sap 

The  defendant  was  indicted  for  high-treason,  for  ^'having  in  his  custody  ported,) 
and  possession  one  mould,  made  of  lead,  on  which  was  impressed  the  figure  ™®^®  ^^^ 
of  the^  head-side  of  a  shilling."     The  statute  8  &  9  Will.  3.  c.  25.  enacts;  JJ"  ^^J"^ 
'^that'no  smith,  founder,  engraver,  or  other  person  not  authorised,  8ic.)  shall,  cnme  of 
knowingly,  make  or  mend  any  puncheon,  counter- puncheon,  matrix,  stamp,  high  trea 
dye,  pattern  or  mould,  of  steel,  iron,  silver,  or  other  metal  or  metals,  or  other  aon  by  the 
materials  whatsoever,  in  or  on  which  there  shall,  or  be  made  or  impressed,  or  ^  *  ^^i 
^vhich  will  make  or  impress  the  Hgure,  stamp,  resemblance,  or  similitude  of  j   g-  *  ^ 
both  or  cither  of  the  sides  or  flats  of  any  gold  or  silver  coin;  "^^r  shall,  know- ^'^^^^^.^ 
ingly,  make  or  mend  any  edger  or  edging  tools,  &c.  nor  any  press  for  coinage,  j^  which 
or  any  cutting  engine,  &c.;  nor  shall,  knowingly,  buy  or  sell,  hide  or  conceal,  act  it  has 
or  (without  lawful  authority,  &c.    knowingly  have  in  his,  her,  or  their  houses,  been  hold 
custody,  or  possession,  any  such  puncheon,  counter-puncheon,  matrix,  stamp,  ®d,  that  a 
dye,  edgor,  cutting-engine,  or  other  tool  or  instrument  before  mentioned,  on  P*™^**  "'^ 
pain  of  high-treason."     The  defendant  being  found  guilty  on  the  trial,  the  ^|*;j. 
judge  respited  the  judgment  till  the  opinion  of  the  judges  should  be  had  on 
the  following  points:   1st,  Whether  the  mould  found  with  the  prisoner  was  com-' 
|)rised  under  the  general  words  of  the  statute,  "other  tool  or  instrument  be- 
fore mentioned,"  so  as  to  make  thej,custody  thereof,  whitout  lawful  authority  or 
exciise,  amount  to  the  crime  of  high-treason  ?     2dly,  If  it   be   comprised, 
whether  it  should  not  have  been  laid  in  the  indictment  to  be  a  tool  or  instru- 
ment mentioned  in  that  statute?     The  judges  (a6scn/e  De  Grey^  C  J.)  were 
unanimously  of  opinion,  1st.  That  this  mould  was  a  tool  or  instrument  men- 
tioned in  the  former  part  of  the  statute;  and,  therefore,  comprised  under,  these 
general  words:  and  ^2dly,  That  as  it  was  expressly  mentioned  by  name  in  the 

*  With  a  view  of  rendering  this  act  as  efiectnal  an  possible,  in  preserving  inviolate  to  his 
majesty  the  right  which  he  possesses  with  reference  to  the  coin  of  this  realm,  the  5tb  sec- 
tion of  this  statute  enacts,  that  **  if  any  particolar  dye,  stamp,  edger,  cotting-engine,  press, 
flask,  or  other  tool,  instrument,  or  engine,  used  or  designed  for  coinmg  or  counterfeiting 
gold  or  silver  money,  or  any  part  of  such  toot  or  engine  shall  bo  hid,  or  concealed  in  any 
place,  or  found  in  the  house,  custody,  or  possession  of  any  person  not  thus  employed  in 
the  coining  of  money  in  some  of  bis  majesty's  mints,  nor  having  the  same  by  some  lawful 
authorithy,  then  any  person  discovering  the  same,  may  tieize  and  carry  them  forthwith  to 
some  justice  of  the  peace  of  the  county  or  place,  to  be  produced  in  eviaence  at  the  trial  of 
the  offender,"  and  further  provides,  that  they  shall*  afterwards  be  defaced  and  destroyed 
by  order  of  the  Court;  see  also  11  Geo,  2,  c.  40.  b.  3;  37  Geo.  3.  c.  126.  s.  7;  and  43 
Geo.  8.  c.  139.  s.  7. 
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Or  a  pren*  first  clause,  with  respect  to  the  making  or  mending,  it  need  not  be  arerred  to  be 
for   coin     a  tool  or  instrument  so  mentioned. 

2^^"*^,  6.  Bell's  casb.  T,  T.  1755.  K.  P.  Fost  430. 

PJJJJI^J^'  In  this  case  the  prisoner  was  indicted  for  haring  m  his  rualody  a  prett  for 
pan^hmeat  c^<i^«>  without  any  lawful  authority,  &c.  One  of  the  points  reserved  was, 
tberein  a  whether  a  press  for  coinage  was  one  of  the  tools  or  infltruments  whithin  thai 
warded,  clause  of  die  act  8  &  9  W.  S.  on  which  the  indictment  was  founded.  A  ma- 
Bai  the  nifrjon^v  ^^  ^^  judges  answered  the  question  in  the  afiirmaiive- 
pose  for  6.  Bell's  case.T.  T.  1755.  K   B.  1  East.  P.  C.  169;  Fost.  480. 

which  the       A  doubt  was  raised  as  to  whether  having  a  tool  or  instrument /or  ihejpurpose 
tool  ia  to  be  ^  coimng  foreign  gold  coin  noi  cvrreni  here  was  within  the  act  8  &  9  WTs.     A 
?^  '?!|'^*  majority  of  the  judges  considered  that  this  act  was  only  intended  to  prevent 
Beem  ae     ^®  counterfeitins  the  curent  coin  of  this  kingd<»n,  and  not  foreign  coin;  but 
[  5*12  1  Lord  Rider,  C.  J. ,  and  Mr.  J.  Foster  dissented,  considering  that  the  act, 
y^nfr^  to  though  principally  levelled  against  counterfeiters  of  the  current  coin  of  this 
that  aot,  bo  kingdom,  was  confined  solely  to  that  object;  that  the  intention  of  the  legislib- 
§u  coining  ture  was  to  keep  out  of  private  hands,  as  far  as  possible,  all  means  of  coon-* 
y^y^    terfeiting  the  coin,  and  they  therefore  made  it  high-treason  to  be  knowingly 
poasessed  of  such  instruments  in  fitct,  without  lawful  authority  or  sufficient 
excuse:  that  it  was  therefore  incumbent  on  the  defendant  to  show  such  lawful 
aothonty  or  sufficient  excuse;  but  that,  supposing  his  mere  intention  to  be  an 
ingredient  in  the  case,  the  intention  found  of  using  the  tool  or  instrument  in 
question  for  the  purpose  stated,  did  no?  amount  to  a  sufficient  excuse;  and 
Tbo  etatnte  ^P^^  '^^  fiillest  consideration  afterwards,  Mr.  Justice  Foster  was  of  opinion 
hn  boon,    ^^^  ^^  ^^'^^  ^*^  ^^  within  the  act,  in  which  opinion  it  appears  Lord  Hard- 
bowevor,  .  wicke  fullv  concurred. 

in  other  reo7.  Rbx  y.' Oxford.  E.  T.  1819.  K  B.  1  Russ.  andRyan's  Crown  Ca.  S8^.  B. 
PJ^  ^'<>«  P.  Rkx  r.  Phillips.  M.  T.  1818.  K,  B.  Id.  369. 

^rmed^**^  TTie  prisoner  was  tried  and  convicted  for  knowingly  having  in  his  poseea- 
Covt  hold  si<M>  contrary  to  the  8  4r  ^  W.  3.,  without  lawful  authority  or  sufficient  excuse, 
am  that  an  a  die  made  of  iron  and  steel,  upon  which  was  impressed  the  figure,  stamp,  re- 
iMcunont  semblance,  and  similitude  of  the  head-side  of  a  good  shilling.  Contradictory 
frhayujg  evidence  was  given  as  to  the  metal  of  which  the  dies  were  composed,  viz., 
*?  ^***"?  whether  of  iron  or  steel.  The  judge  told  the  juiy,  that  if  they  were  satisfied 
^M^f  fit  with  the  rest  of  the  evidence,  and  were  of  opinion  that  the  prisoner  knowing- 
Iron  ontf  ly  had  these  dies  in  his  possession,  and  thereon  find  him  guilty,  he  would  re- 
Btoel,  was  aerve  the  point  arising  on  the  indictment.  The  point  being  accordingly  saved, 
well  rap  viz.,  whether  the  evidence  adduced  was  sufficient  to  support  the  indictment, 
P^*^^  f  ^  ^^^  i^^E^^  ^^^  "^^^^  '^  ^^^9  ^^^  ^^  ^'^  immaterial  to  the  offence  of  what  the 
SlTL^^i  ^"^  ^"""^  made,  and  proof  of  a 


_^^_^ a  die,  either  of  iron  or  steel,  or  both,  would  satis- 

oilher  mate  fy  ^^  charge, 
fial;  8.  Rex  v,  Ridgelav.  Dec.  Sess-  1778.  Old  Bailey.  1  Leach,  C.  L.  189;  S. 

Soit  waa  C.  1  East,  P.  C.  171. 

?i"J*J^*jJj*  The  prisoner  was  indicted  under  the  8  4r  9  W.  3.,  for  that  he,  knowingly 
^^JS^^^^^  and  traitorously,  had  in  his  custody  and  possession  one  puncheon  made  of  iron 
Se  act  It  ^^  steel,  in  and  upon  which  was  made  .and  impressed  the  figure,  resemblance, 
waa  not  he  and  similitude  of  the  head-side  of  a  shilling  The  third  count  was  the  same 
ceasary  to  as  the  first,  only  substituting  the  word  guinea  for  shilling.  The  second  and 
piove  that  fourth  counts  respectively  charged  thai  the  said  puncheon  would  impress  and 
2^^!^^^  make  the  figure,  resemblance,  and  similitude  of  the  head  side  of  a  shilling 
made  with  ^'^^  ffuinea.  In  support  of  this  indictment  it  was  proved  that  the  puncheons 
the  iiMtni  found  in  the  prisoner's  custody  were  complete,  and  hardened  ready  for  use, 
ment  in  but  that  it  was  impossible  to  say  that  the  shillings  found  were  actually  made 
qnestiott.t  ^itii  those  puncheons;  that  the  impressions  were  tr>o  faint  to  be  exactly  com- 
pared, but  that  they  had  the  appearance  of  having  been  made  with  the  pun- 

*  So  a  collar  of  iron  for  graining  the  edges  of  counterfeit  money  is  an  instmment  within 
the  Btat,  although  it  is  to  be  used  in  a  coining  press;  2  Car.  &  P.  N.  P.  2^^- 

t  Or  if  made,  that  the  impression  bore  on  fxocf  resemblance  to  the  original,  and  proper 
effigies  of  the  coin;  see  1  East,  171. 
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cheons;  that  the  manner  of  making  these  puncheons  was  as  foUowg:  a  true  [  513  J 
shilluig  was  cut  away  to  the  outline  of  the  head,  which  outUue  was  fixed  on  a 
piece,  as  a  piece  of  metal,  and  was  hied  close  to  the  outline :  this  was  the 
puncheon,  and  the  puncheon  made  the  die,  which  was  the  counter-puncheon; 
that  a  puncheon  is  complete  without  letters,  hut  that  may  be  made  with  letters 
upon  it;  though,  from  the  difficulty  and  inconvenience,  it  was  never  so  made 
at  the  mint,  but  that,  aAer  the  die  was  struck  the  letters  were  engraved  on  it; 
that  a  puncheon  alone,  without  the  counter-puncheon,  would  not  make  the 
.figure;  but  to  make  an  old  shilling,  or  a  base  shilling  current,  nothing  more  is 
necessary  than  these  instruments;  that  they  may  be  used  for  other  purposes, 
such  as  making  seals,  buttons,  medals,  or  other  things  where  such  impres- 
sions are  wanted*  Upon  this  case  being  referred  to  the  judges,  they  were 
unanimously  of  opinion  that  this  was  a  puncheon  within  the  meaning  of  the 
statute,  and  said:  the  word  '^  puncheon"  is  expressly  mentioned  in  the  statute, 
and  will,  by  the  means  of  the  counter-puncheon,  or  matrix,  ''  make  or  impress 
the  figure  J  stamp  y  reaenhblance^  or  nmiliiude^  of  the  current  coin;^^  and  these 
words  do  not  mean  an  exact  figure ;  but  if  the  instrument  impress  a  resem- 
blance in  fact,  such  as  will  impose  on  the  world,  it  is  sufficient,  whether  the 
letters  are  apparent  or  not;  otherwise  the  act  would  be  quite  evaded,  for  the 
letters  would  be  omitted  on  purpose  The  puncheon  in  question  was  one  to 
impcess  the  head  of  the  King  of  England,  and  the  shillings  of  his  reign, 
though  the  letters  are  worn  ou*,  are  current  coin  of  the  kingdom.  The  pun- 
checfn  made  an  impression  like  them;  and  the  coin  stamped  with  it  woula  re- 
semble them  on  the  head  side,  though  there  were  no  letters.  They  com- 
pared this  case  to  one  mentioned  by '  Sir  M.  Hale,  that  the  omission  or  addi- 
tion of  words  in  the  inscription  of  the  true  seals,  for  the  purpose  of  evading 
the  law,  would  not  alter  the  case.  The  prisoner  accordingly  received  judg- 
ment of  high  treason.  « 

9.  Rex  t.  1.ennard.  E.  T.  1772.  C.  P.  1  East,  P.  C.  170;  S.  C.  2  Bl.  807; 

S,  C.  1  Leach,  C-  L.  90. 

A  point  was  raised  in  this  case  upon  the  form  of  an  indictment  for  defendant  And  thej 
havinc  a  mould  for  coining  in  his  possession,  contrary  to  the  stat.  8  &  9  W.  3.  b*vo  coiiBe 
The  doubt  was,  whether  the  mould  which  was  found  in  the  prisoner's  custody,  J2I!![JJ|^i„ 
it  having  only  the  resemblance  of  a  shilhng  inverted^  viz.,  the  convex  part  of^j^im^mg 
the  shilhng  being  concave  in  the  mould,  atid  vice  versa;  the  head  in  profile  be-  in  saefi  a 
ing  turned  the  contrary  way  of  the  coin,  and  all  the   letters  of  the  inscription  manner,  m 
reversed,  was  not  properly  an  instrument  whichieould  make  and  impress  the  re^  *  jT*"?^ 
semblaoce,  stamp,  ^c.  rather  than  an  instrument  on  which  the  same  were  nuuZe  ^"  ^-^f 
and  impressed^  as  laid  in  the  indictment,  the  statute  seeming  to  distinguish  be-  [^^act^  to 
tween  such  as  vnll  make  and  impress  the  similitude.  Sic.,  as  the  matrix,  die,  and  coDvier  the 
'  mould,  and  such  on  which  the  same  is  made  and  impressed,  as  a  puncheon,  prboner. 
counter-puncheon,  or  pattern.     But  a  great  majority  of  the  judges  were  of  f  614  J 
opinion  that  this  evidence  sufficiently  maintained  the  indictment,  because  Ihe 
stamp  of  the  current  coin  was  certainly  impressed  on  the  mould  in  order  to  form 
the  cavities  thereof.     They  agreed,  however,  that  the  indictment  would  have 
been  more  accurate  had  it  charged  ^^that  he  had  in  his  custody   a  mould  that 
K^otf/d  mo^e  and  tfnpr€55  the  similitude,  &c.;"  and  in  this  opinion  those  who 
otherwise  doubted  acquiesced. 

2d,     As  to  the  indictment,  and  proceedings  incident  thereto, 

1 .     As  to  the  indictment. 

The  indictment  must  follow  the  words  of  the  act,  and  negafive  those  excep-Indiconent' 
tions  which  are  introduced  into  it  to  exhonerate  certain  parties  from  any  re- 
sponsibility; see  1  East,  P.  C,  167.  169;  1  Leach,  9<).  189;  Foster's  C.  L. 
Fref.  3d  ed.  8;  1  Burr.  154,  It  is  in  no  case  absolutely  necessary  to  show 
the  day  on  which  the  offence  was  committed,  though  \^  hen  the  statute  is  mod- 
em it  is  usual;  and  in  concluding  that  ]!art  of  the  indictment  averring  the  scien- 
ter^ it  is  a  sufficient  aveffnerit  of  kiiowledge  see  V  Sh.  904)  to  allege  that  the 
defendant  "knowinglv"  &c.  ccmmittcd  the  art.  The  word  traitorously  is  also 
material:  see  2  Ld,  Kd.  870;  Comb.  269;  1  East,  P.  C.  115,     The  indictment 
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should  also  always  allege  the  fact  to  be  done  against  the  duty  of  ihe  defend- 
ant's allegiance:  Comb.  ^59;  I  »  d.  RaMn.  I  &  'ii'i  Salk.  630;  1  East,  P.  C- 
1 15;  4  Harg.  St.  Tr.  670.  The  other  rules  applicable  to  such  indictments  are 
the  same  as  must  be  attended  to  in  general  cases.  For  Forms,  see  Peters- 
doriTs  index,  Crim.  div.  tit.  Coin. 

2.  Jh  to  the  plea^  See  aiUe^  vol.  ii.  p.  737.  745, 
^.  Jh  to  the  evidence. 
The  evi  1 .  In  support  of  the  indictment  it  must  be  proved^  according  to  the  offenc^^ 

doQce  most  that  the  prisoner  made,  mended;  or  had  in  his  possession,  or  conveyed  out  of 
mipport  the  ^y^^  ^^jj^^^  certain  coining  instrumonts,  or  concealed  the  same.      Vide  anUj  p. 
teffationsla  ^^-     ^^  ™"®*  ^^^^  ^®   shown  that  the  tools  were,   in  the   former  instances, 
the  indict    meant  to  be  used  for  coining  money  of  this  realm. '     Vide  ati/e,  p.  51 1.  But  it 
meat;         will  not  be  necessary  to  establish  the  exact  words  of  the  indictment,  describmg 
the  instruments;  as  if  they  be  alleged  to  be  made  of  iron  ami  steel,  proof  of  thw 
composition  of  either  material,  it  has  been  seen,  would  be  sufficient;  nor  is  it 
requisite  to  establish  in  evidence  that  the  money  was  actuallj  made  with  the 
instruments  in  question.     Vide  a»i/e,  p.  512. 

Any  prosecution  connected  with  the  first  and  second  sections  of  the  statute^ 
of  William,  noticed  in  this  division,  must  be  commenced  within  tJiree  months, 
save  and  excepting  those  otfences  which   by  the  7  Anne  (which  renders  the 
act  of  William  perpetual  ■  may  be  commenced  within  six  months  after  the  com- 
mittal of  the  offence,  viz.,  making  or  mending,  or  beginning  or  proceeding  to 
make  or  medd,  any  coining  tool  or  instrument  in  the  above  act  prohibited. 
]^  515  ]       It  is  no  objection  to  evidence  on  this  indictment,  that  it  also  goes  to  show 
the  prisoner  guilty  of  another  distinct  treason;  ^  Carr.  &  P.  N.  R  C.  235. 
2,  Rex  v.  Phillips.  M  T.  1810.  K.  B.  Russ.  and  Ry.  Cr.  Ca.  369.  S.   P. 
Willicb's  CASE,  1  East,  P;  C.  186.  S.   P.    Barker's  case.  MS.  1 
Russel  on  Crimes,  2d  ed.  79. 
The  jury,  at  the  trial  of  the  prisoners  in  this  case,  found  them  guilty  of  know- 
By  clear     ingly  having  in  their  custody  instruments  of  coinage,  contrary  to  the  provisions 
and  pofli     of  the  8  &.  9  W.  3.  c.  36.  s.  1.     Subsequently  it  wag  discovered  that  the  pros- 
tire  proof,   ecution  must  be  commenced  within  a  certain  period  limited  by  the  act.     The 
apprehension  ot  the  prisoner  upon  a  transaction  for  high  treason  respecting 
the  coin  was  within  the  time,   but  the  preparation  of  the  indictment  and  the 
commission  day  of  the  assizes  were  not  so.     The  arrest  of  the  prisoners  at  the 
above  time,  however,  appeared  by  parol  only;   the  warrant  was  not  produced 
as  proved ;  nor  was  the  warrant  of  commitment,  or  the  depositions  before  the 
magistrates,  given  in  evidence,  to  show  on  what  transaction,-  or  for  what  of- 
fence, or  at  what  time,  the  prisoners  were  committed.     The  judges  upon  tbis 
point  being  reserved,  were  afterwards  of  opinion  that  there  was  not  sufficient 
evidence  that  the  prisoners  were  apprehended  upon  transactions  for  high  trea- 
son respecting  the  coin  within  three  months  afler  the  oiience  committed^  an-d 
directed  application  to  be  made  for  a  .pardon. 

4 .  Of  the  ivUnesses . 
Witnesses.  With  respect  to  the  witnesses  in  cases  which  amount  to  treason,  it  appears 
that  there  is  not  the  same  necesity  for  two  witnesses  to  prove  the  treason,  as 
in  the  higher  species  of  that  offence;  but  the  o  ender  may  be  indicted,  tried, 
convicted,  or  attainted  by  such  like  evidence,  and  in  such  manner  as  felons  in 
general.  See  1  East,  P.  C.  187;  Fost.d39;  1  Hale,  221 ;  1  Russ,  on  Crimes, 
&c.  2d  edit.  62. 

5,   OfihejudgmerUandpunishmeiit. 
Judgment        ^^  *^^  cases  of  treason  respecting  the  coin,  whether  newly  created  such  or 
aiid  panish  not,  and  so  in  petty  treason,  the  judgment  is  to  be  drawn  on  a  hurdle  and 

meat.  •  The  defendant  must  be  prepared  to  clearly  establish  in  evidence  either  such  direct  or 

indirect  facts  as  will  tend  to  exculpate  him  at  once,  or  at  all  events  show  that  a  doubt  may 
be  entertained  in  the  minds  of  the  jury.  It  is,,  however,  the  more  adviseable,  that  he 
should  have  as  plain  evidence  as  possible,  not  being  entitled  to  a  copy  of  the  indictment^ 
witnesses,  dr  jury;  6  Geo.  8.  c,  53.  s.  13;  4  Bl.  Com.  IMS;  nor  to  make  his  foil  defence 
by  counsel;  7  &  8,  W.  3.  c.  3.  s.  18;  but  being  in  all  cases  to  be  tried  as  a  common  felon, 
except  that  hois  allowed  05  peremptory  clmllengcg;  1  East,  P.  C  187. 
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hanged;  for  that  was  the  judgment  before  the  stat.  Q5  Ed.  3.  st.  5.  c.  2.  and  |  516  ] 
-WBB  not  intended  to  be  altered  thereby;  and  these  being  all  offences  in  pari 
materia^  and  auxiliary  to  the  original  law,  have  the  same  judgment;  1  East,  P. 
C.  138.  Women  were  formerly  to  be  burnt;  but  by  30  Geo.  2.  c.  48.  they 
are  also  to  be^rawn  and  hanged.  No  corruption  of  blood  or  loss  of  dower 
ensues;  Bum,  J.  tit.  Coin. 

(D)    ReLATIVK  to  COUKTERFEITINO   THE  COI*?, 

(a)   Of  the  realm. 
isL  *Asio  the  king^s  money. 

The  statute  25  Ed.  3.  st.  5.  c.  2,  declares  it  to  be  high  treason  ^'  if  a  man  Counterfeit 
fsounterfeit  the  king's  money.     And  by  the  8  &  9  W.  8.  c.  26.  s.  3.  (made  per-  j«|gth« 
petual  by  7  Ann.  c.  25.)  it  is  enacted,  that  if  any  person  (not  employed  in  the  J^.f  \^^^ 
mint)  shall  mark  on  the  edges  any  of  the  current  coin  of  the  kingdom,  or  if  any  marking  on 
person  whatsoever  shall  mark  on  th^  edges  any  of  the  diminished  coin  of  thistheedgeeof 
kingdom,  with  letters  or  gravings,or  other  marks  or  figures  like  onto  those  on  the  coin; 
the  edges  of  money  coined  in  the  mint;  he,  his  counsellors,  procurers,  aiders, 
and  abettors,  shall  be  guilty  of  high  treason;  the  prosecution  to  be  commenced 
within  six  months.  ^'  ^7  *"/ 

The  statute  15  Geo.  2.  renders  the  party  making  of  shillings  and  sixpences  ?®*^'jJ'^'^JJ" 
to  resemble  guineas  or  half  guineas,  and  making  halfpence  or  ftrthings  to  re-  ^^^  ^^j^  ^^ 
semble  shillings  or  sixpences,  if  prosecuted  within  six  months,  guilty  of  htghsembie  the 
treason,  provided  he. do  not  convict  two  or  more  offenders  under  the  act.  Sy  gold;  or  the 
the  fifih  section  of  this  act  it  is  prov.ded,  that  offenders  shall  be  indicted,  copper,  sil 
arraigned,  tried,  and  convicted,  by.  such  like  evidence,  and  in  such  manner  as  ^^'',  ^^  .. 
were  then  used  and  allowed  against  any  ofienders  for  counterfeiting  the  lawful  ^j°  ^^/^ 
coin.  Tering  the 

The  Stat.  8  &  9  W.3.  c.  26.  s.  4.  inflicts  the  same  punishment  on  persons  inferior 
guilty  of  gilding  or  silvering  coin  or  blanks,  or  gilding  silver  blanks,  the  pros-  coins  nre 
ccution  to  be  in  three  months.  ^  ^^^  ^V«J 

The  statute  56  Geo.  3.  c.  68  s.  17.  relating  to  the  new  stiver  coinagCy  enacts,  ^^^^g^^'* 
that  all  and  every  act  in  force  immediately  before  the  passing  of  that  act,  res- And  the 
pecting  the  coin  of  this  realm,  and  all  their  provisions,  not  expressly  repealed  provisione 
by  that  act,  and  not  repugnant  or  contradictory  to  the  enactments  and  provis-  of  the  differ 
ions  of  that  act,  shall  be  and  continue  in  full  force  and  effect,  and  shall  be  ap-^JJJ  "^telid* 
plied  and  put  in  execution  with  respect  to  the  silver  coin  to  be  coined  in  pursu-  ^  qq]^ 
suance  of  the  directions  of  that  act  as  fully  and  effectually  to  all  intents  and  f},^^^  -„  ^q 
purposes  whatsoever,  as  if  the  same  were  repeated  and  re-enacted  in  that  act.  express  ex 

2d.  ^  to  the  copper  coin  of  this  rcahn*  eeption,  to 

By  the  15  G.  2.  the  counterfeiting  the  copper  money  of  thi^  realm  is  made  the  new  sil 

a  misdemeanor.     B«t  by  the  1 1  G.  3.  c.  40.  s.  1 .  the  offence  is  created  a  felo-  ^^  *^™ 

ny.     And  the  stat.  37  G.  3.  c.  126.  enacts,  that  the  provisions  of  those  two*** 

statutes  shaH  extend  "  to  all  such  pieces  of  copper  money  as  shall  be  coined    [  517  ] 

and*issued  bv  order  of  his  Majesty,  his  hours,  and  successors,  and  as  shall  by  The  ooun 

terfeiting 
*  It  appears  that  the  coin  or  money  of  this  kingdom  consists  properly  of  gold  or  silter  the  copper 


eh.  17, 18,  18,  and  20.     It  may  be  here  observed,  that  some  verbal  difference  is  percep-  Jenions  act* 

tible  in  the  vsording  of  soTcral  of  the  statates  on  the  subject  of  the  coin  since  the  revolntion. 

The  statute  6  St  9  W.  8.  c.  26.  speaks  of  the  gold  and  silver  coin  of'*  this  kingdom,"  or 

"  current  within  this  kingdom.*'     The  statute  16  Geo.  2.  c.  20.  in  one  part  expresses  by 

name  '*  guineas  and  baff  guineas,"  and   "  shillings  and  eizpences,"  and  is  consequently 

confined  to  those  identical  cbins.     In  another  part  it  speaks  of  counterfeit  money  generally. 

The  statute  1 1  Geo.  8.  c.  40.  as  to  the  copper  coin,  and  the  statute  87  Geo.  8.  c.  26.  s.  2. 

as  to  gold  and  iiitver  coin,  describe  each  as  "  the  coin  of  this  realm,*'  following  the  words 

of  the  more  ancient  statutes.     No  stress  can  be  laid  upon  such  yerbal  differences  betweeA 

statutes  passed  in  pari  materia;  the  construction,  which  the  reason  of  the  thing  points  onty 

must  be  such  as  the  words  are  capable  of  receiving,  without  violence  to  their  proper  or  ac* . 

cepted  legal  signification;  see  1  Easi,  P.  C.  157;  1  Russel  on  Crimes  and  Misdemeanour^ 

2d  edit.  p.  54. 
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his  or  their  royal  proclamalioo,  be  ordered  to  be  deemed  and  taken  ad  curreni 
money  of  the  realm,"  in  the  same  manner  as  if  such  pieces  had  been  fmblicly 
made  and  described  in  such  acts  respectively. 
Frovisiom  [b)  Of  other  countries. 

have  been  Counterfeiting  gold  and  silver  foreign  coin,  as  is  current  here  is  high  treasonf 
b^th"  see  4  H.  7.  c.  18;  1  Mar.  st.  2.  c.  6.  Counterfeiti^  such  as  is  not  current 
veromen^  here,  only  formerly  amounted  to  misprision  of  treason;  see  14  £liz.  c.  3;  but 
•■  to  the  bas  been  since  rendered  a  felonious  act  by  the  37  G.  3.  c.  126.  And  by  the 
eoanterfeit  43  Geo.  3.  c.  139.  s.  3.  counterfeiting  foreign  coin  of  copper,  or  of  other  met- 
iii{(  of  fo  al  of  less  value  than  silver,  not  current  here,  subjects  the  individual  to  an  in- 
reign  mo  dictment  for  a  misdemeanor;  and  by  the  6th  section,  penalties  are  impoaed  on 
^'  parties  havinemore  than  five  pieces  of  such  counterfeit  foreign  coins  in  their 

possession.     The  act  further  provides,  that  persons  against  whom  any  bill  of 
indictment  shall  be  (bund,  shall  not  be  entitled  to  traverse  the  same  to  any  sub- 
sequent assizes  or  sessions;  but  shall  be  tried  upon  the  bill  being  found,  unless 
there  shall  be  good  cause  why  the  trial  should  be  postponed.     And  a  ptroTi* 
It  m  cisariv  ^^  ^  ^^^  niade  for  the  certificate  of  a  former  conviction  being  sufficient  ev=- 
a  eovater    i^^nce  of  that  fact  in  cases  where  persons  are  tried  for  such  oflences. 
feitisg  with  (c)  Jh  to  what  will  constUvte  the  offence. 

intheiu     1.  The  Kino  v.  Wilson.  October  Sessions,  1783,  Old  Badey.  1  Leacbi^ 

tntee,  when         235.     s  P.  Rex  v.  Welsh.   1785.  1  Leach,  C.  L.  364;  1  East,  P.  C- 
the  coonter  ^^^  7.7  1 

^  made  to       ^®  Wilson  was  indicted  for  counterfeiting  a  piece  of  money  Vke  the  good,, 
weemljle     l^gsl,  and  current  coin  of  the  realm  called  a  shilling.     The  shillings  proonced 
coin,  the     in  evidence  were  quite  smooth,  having  no  appearance  of  either  heaid  or  tail, 
iDptemott  and  resembling  those  in  circulation  in  nothing  but  colour,  size  and  shape.     It 
hse  bMn     ^^  objected  for  the  prisoner,  that  this  evidence  did  not  support  the  indictment 
warn         for  counterfeiting  to  the  likeness  of  the  good  and  legal  coin  of  the  realm,  be- 
away  5y    cause  the  smootn  shillings,  to  resemble  which  these  blanks  were  made, .  were 
time.*        not  themselves  like  the  real  coin  of  the  realm.     Per  Cur.    A  smooth  blank 
[  518  ]   made  reasonably  like  the  legal  coin,  which  though  worn  smooth  by  time,  is 
yet  suffered  to  remain  in  circulation,  may  be  sufficiently  to  the  likeness  of  the 
current  coin  of  the  realm  to  bring  the  counterfeiter,  within  the  statute.     See 
Rex  V.  J.  &  P.  Welsh,  Hertford  Lent  Assizes,  1  Leach,  364;  Varley'a  case, 
1  Leach,  74;  the  case  of  Harris  and  Minion,  1  Leach,  135. 
2.  Rex  v.  HAaiiis  and  Minion.  Old  Bailey.  1775.  1  Leach,  C,  L.  135. 
Bat  to  rap       On  an  indictment  for  high  treason  on  25  Ed.  3,  c.  2.  and  8  k  9  W;  3.  c.  26. 
SfctoSn?    *•  ^'  ^^^  coining  to  the  similitude  of  the  legal  money,  it  appeared  that  at  the 
for  counter**™®  *j^®  pnsoners  were  apprehended,  M.  was  »kting  by  the  fire;  Harris  had  a 
feiting  mo   P^^^  of  scissars  and  some  metal  in  his  hand,  which  he  Wan  clipping  into  slips  of 
ney.it  must  more  than  one  inch  broad.     There  was  a  crucible  on  the  fire,  and  metal  melt- 
bo  proved   ing  in  it,  a  pair  of  scales,  and  weights,  with  some  good  silver  lying  on  them, 
that  it  wai  In  a  box  with  the  lid  open  were  ihe  flasks  and  moulds,  and  several  pieces  of 
U^ stated  ^^^  metal,  which  appeared  to  have  been  cast  in  the  moulds,  for  the  impression 
upon  some  of  them  exactly  resembled  that  on  one  of  the  good  shillings,  which 
was  lying  near  them.     In  these  pieces  of  base  metal  there  is  a  small  misturo 
of  good  silver,  which,  by  heating  ihem,  and  then  immersing  them  in  o^ua  jfbr- 
Its  and  water,  is  drawn  out  upon  the  surface  of  the  metal.     But  no  one  piece 
of  base  metal  was  found  in  such  a  state  as  to  make  it  passable*     The  prisoner 
*  Aod  as  a  general  rale  it   may  be  sUted,  that  the  monioB  chaned  to  be  coBAtoHoitcd 
most  resemble  the  true  and  lawful  coin;  1    Hawk.  P.  C.  c  17.  a.  81;  bat  this  iwoBi 
blance  ia  a  matter  of  fact  of  which  the  jury  are  to  jodge  apon  the  ovidence  before  tbeni' 
the  rale  bemg  that  the  resemblance  need  not   be  perfect,  bat  aacb  as  mav  in  eitcalation 
ordinarily  impoae  upon  the  world;  1  Hale,  178.   184.  211.  216.     Thus  a  ooant«rfeittiiff, 
with  some  little  variation  in  the  inacription,  efBgiea,  or  arms,  done  prot^bly  with  intent  to 
evade  the  law,  is  yet  within  it;  and  so  is  the  counterfeiting  in  a  different  metal,  if  in  ap- 
pearance it  be  made  to  resemble  the  true  coin;  1  East,  P.  C  164;  see  1  Bnm's  J.  582. 
2Sd  edit.;  and  I  Rnssel  on  Crimes,  68.  2d  edit.    And  it  may  be  here  aln)  observed,  that 
If  there  be  a  coanterfeiiing  in  fraad  of  the  king,  the  offence  within  the  respecu'te  statutes 
M  compile,  before  any  uttering  or  attempt  to  utter;  8  Inst.  «1;  1  Hale,  2UI.  »2$:'  1 
B«#k.  c.  17.  ,.86;  1  FHsit  P.  6.  ISR;  mid  #ee  1  Rfft«^|.  SI,  2dWu. 
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hetm  found  gnikycontrary  to  the  opinion  of  the  judge,  the  judgment  wb»  res-  For  where 
pit«d;  and  the  judges  afterwards  held  the  case  under  these  circumstances  not  ^^  >o^r«9 
within  the  statute.  ^!^  o^• 

3.  Rex  V.  Varley.  E.  T,  1770.  K.  B.  2  Blac.682;  S.  C.  1  Leach,  C.  LhSSfieTT: 

'^^^  foTgtA  on  a 

13ie  prisonerbeing  guilty  of  having  forged  the  impression  of  a  half  guinea  pi«ce  of 
on  a  piece  of  gold,  which  was  previously  hammerca,  but  was  not  round,  nor  i^^^  which 
would  pass  in  the  condition  it  then  was  ;  a  reference  was  mo.de  to  the  judges  ^*^  ^/^^^ 
for  their  opinion,  whether  he  was  liable  by  law  to  be  convicted;  when  they  ^rod,  bit 
gave  it  as  their  opinion  that  the  crime  of  counterfeiting  was  incomplete.  was  not 

4.  Bex  V.  Lavbt.  Dec.  Sess.  1776.  Old  Bailey.  1  Leach,  C.  L.  153;  S.Croand,  and 

1  East,  P.  C.  166.  would  not 

In  this  case  it  was  made  a  question  what  amounted  to  a  colouring  within  the  ^^^^||^^® 
statutes  &  9  W.  3.  c.  26.  s.  4.  On  an  indictment  upon  the  act,  the  jury  found  pri|||>n^^ 
the  prisoner  guilty  upon  very  clear  and  satisfactory  Evidence;  but  it  appeared  was  diachar 
that  the  colour  of  silver  was  produced  by  melting  a  small  portion  of  good  sil-  ged. 
ver  with  a  large  portion  of  base  metai,  and  throwing  it  after  it  had  been  cast  i^  |^^  ^^^^ 
ioto  roundi>lanks  into  aquafoviiSy  which  has  the  effect  of  drawing  to  the  sur-  in  gome  ca 
iace  whatever  silver  there  may  be  in  the  composition,  and  giving  the  metal  the    |.  5i9  1 
4Solour  and  appearance  of  real  silver.     A  doubt,  therefore,  arose,  whether  this  sea  alao 
-process  of  extricating  the  latent  silver  by  the  power  of  the  wash  from  the  body  <loabted 
to  the  surface  of  the  blank,  was  colouring  with  ^^  a  wash  and  materials,'^  with-^'^^^'^ 
in  the  meaning  of  the  statute;  or  whether  the  legislature  did  not  intend  8U<^h ^J^^^J'^^ 
a  colouring  omy  as  is  produced  by  some  external  application  on  the  surface  o^of  coloring 
the  blank.     But  the  judges  thought  that  this  process  of  extricatiug  the  latent  within  the 
silver  firom  the  body  to  the  surface  of  the  base  metal  by  the  power  of  a^uaybr^  atatnte  8  ft 
tia,  was  a  colouring  within  the  words  of  the  statute,  and  they  also  thought  that  t^'Jtl  ^* 
it  might  be  charged  as  a  colouring  with  silver,  for  the^effect  of  the  aquafortis  ^^^  T^* 
is  to  corrode  the  base  metal  and  leave  the  silver  only  on  the  superficies,  and  so  ^^q  ^j^^ 
the  copper  is  covered  or  cased  with  silver.  maaoing  of 

the  legialatnro,  haa,  however,  alwavi  predominated  over  mere  technical  objectiona;  and 
it  baa  eonieqaently.been  boldeo,  that  aeparating  lUver  from  the  bodjr  of  base  metal  by 
meana  ofaqutrfortU  ia  a  coloring. 
6.  Rbx  V.  Case.  Spr.  Ass.  1795    Lancoster.   I  teach,  C.  L.  154;    S.  C.  1 

East,  P.  C.  165.  *  A  d  tho»  • 

On  a  case  reserved  for  the  opinion  of  the  judges  it  appeared  that  the  pri-  b  "neceeia* 
Boner  was  apprehended  in  the  very  act  of  steeping  round  blanks,  composed  of  ry  that  the 
brass  and  silver,  in  aquaforiia;  none  of  them  were  in  a  finished  state,  but  ma-bianka 
ny  were  taken  out  of  the  liquor,  and  others  were  found  dry.     These  blanks  Bhonld  be 
exhibited  the  appearance  of  lead,  and  some  of  them  had  the  impression  of  a*^**^^**^ 
shilling;  and  by  rubbing  them  they  would  be  made  perfectly  to  resemble  silver  J2c«nMrof 
coin,  but  in  their  then  state  the  jury  found  that  none  of  them  would  pass  cur-  the  waahin 
rent.     The  question  was,  whether  the  offence  was  completed,  inasmuch  as  the  order  to 
colour  of  silver  had  not  been  produced  on  any  of  the  blanks.     The  counsel  for  gi^®  them 
the  crown  contended  that  the  offence  was  complete  by  dipping  the  round  blanks  ^  ^P^^ 
in  the  aqua  forHsy  by  which  some  change  of  colour  had  been  produced;  for"^|^^ 
that  the  words  "  producing  the  colour  of  silver*'  were  to  be  restrained  to  tlie  paring  and 
next  antecedent  words  '^  materials,"  &c   and  not  the  preceding  words  '^  co-ateeping 
lour,"  &c.     But  one  of  the  judges  said  he  understood  the  words  '^  colour,"  Sic.  tbem  in  the 
to  mean  producing  on  the  piece  of  metal  the  colour  of  silver,  which  was  not  ^f^\ 
done  here,  for,  without  rubbing,  the  money  coined  could  not  pass.     And  ano-  ^'ilrj^^ 
ther  of  the  ju^es  observed,  that  the  word  in  the  statute  was  ^'  producing,"  in  within  thg 
the  present  tense,  and  not  materials  which  would  produce.     But  all  the  other  autate. 
judges  thought  the  conviction  right;  they  considered  that  the  o^ence  was  com-  ^^ 

plete  when  the  piece  was  coloured,  for  it  was  then  covered  with  materials 
which  |>roduce  the  colour  of  silver,  and  that  it  was  not  necessary  that  the  piece 
so  coloured  should  t>e  current,  for  the  colouring  of  blanks  was  an  ofience  with- 
in the  clause. 

(d)  Jh  to  the  fMfiuis  by  wham  the  offence  may  be  committed. 
With  x^pect  t9  t^e  offsBQe  of  <?>uaterfeitmg  the  coin  in  generd,  it  may  be 
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The  olTettc*  observed,  that  not  only  all  such  aa  coonterfeit  (he  king's  coin  without  his  an- 
of  eoaater  thority,  hot  eyen  such  as  are  employed  by  him  in  the  mint,  conoe -within  the 
[  520  ]    statutes,  tf  for  their  own  lucre  they  make  the  money  of  base  metal  or  alloy,  or 
feiting  may  |ig|i^|.  i\^gj^  \^y  their  indentures  they  are  authorized  and  bound  to  do;  for  they 
ted  by'ofB  ^^^  ^^°b'  justify  their  coining  at  all  under  such  an  authority;  and  if  they  have 
cers  in  tbe  not  pursued  that  authority,  it  is  the  same  as  if  they  had  none.     But  it  is  not 
mint.*         ony  mistake  in  weight,  or  alloy,  that  will  make  them  guilty  of  high  tiieason; 
the  act  must  be  wilfiil,  corrupt,  and  fraudulent,  for  it  must  be  laid  and  prared 
to  be  done  traitorously;  see  1  East.  P.  C.  166;  1  Hale,  213;  I  Hawk.  P.  O. 
c.  17.  s.  55'  3  last.  16,  17;  4  Bi.  Com.  84. 

(e)  Aiioihe  indiclmetU  and  proceedings  incident  thereto. 
Ist.   fViih  reference  to  the  king's  money. 
1.  As  to  the  mdictmeni. 
Indictmeat      Some  rules  applicable  to  the  framing  of  the  indictments  are  to  be  found  in  a 
preceding  part  of  this  work;  vide  anUj  p.  514.     Where  defendants  are  taken 
in  the  act  of  incomplete  coining,  an  indictment,  containing  one  count  on  2o 
£d.  3.  c.  2.,  and  another  on  8  &  9  W.  3.  c.  26   cannot  be  supported;  Leach, 
C.  L.  135.     Where  the  indictment  is  laid  for  coining,  clipping,  uttering,  &c^ 
it  must  show  the  hind  of  coin  in  respect  whereof  the  o'^ence  is  committed;  hut 
though  it  is  uaoal  to  express  the  numbers  of  each  kind,  h  is  not  necessary  to 
eet  this  forth  in  the  indictment;  2  Hale,  187;  Cro.  O.  C.  39*      When  the  in- 
dictment  in  to  be  drawn  for  treason  in  colouring  base  metal  tike  a  shilling, 
Gontraiy  to  the  enactments  o^  the  8  &  9  W.  c.  26.  s.  24.  the  language  of  the 
act  must  be  strictly  pursued.     For  Forms,  see  Petersdoff 's  Index,  Crim.  dir. 
tit.  "  Coin." 
I   521  ]  %  A  to  the  fleas.      Vide  ante^  rol.  2,  p.  737.-745, 

Tbe  evi  3    As  to  the  evidence. 

deoce  to  1.  It  has  been  already  seen  anie^  p.  510)  that  the  legislature  by  the  enact- 
auppori  the  ments  contained  in  the  8  8t  9  W  3.  c.  26.  s.  5.  have  made  special  provision 
masrsbow  ^^'^  securing  the  took  of  the  offenders  against  the  statutes  passed  for  the  pro- 
the  coeoter*^*^*'®*  of  the  coins,  in  order  that  they  may  be  produced  in  evidence,  and  after- 
feitiog  of  wards  be  disposed  of  in  a  proper  manner.  Provisions  of  a  similar  kind  are 
coin  by  the  made  with  respect  to  searching  for  counterfeit  or  diminished  money,  either  of 
defendant  this;  or  foreign  countries,  and  afterwards  destroying  U,  tuul  fb«^n  iW^Uverins  it 
m  Biich  a  ^^  ^i^Q  persons  to  whom  the  same  of  right  shall  appertain;  see  8  &  9  W.  3.  c 
m^e,  Mio  '^-  s.  5;  IJ  Ceo,  2.  c.  40.  a.  3;  37  Geo.  3  c.  12.  s.  17;  and  43  Geo.  3.  c. 
leave  no       iJ3l'   s.  7, 

doabt  on         To  prove  the  allegation  that  the  coin  specified  was  of  the  current  coin  of 
the  mipcU   the  realm,  it  is  not  in  general  necessary  to  prove  either  the  indenture  between 
^f  ^K^  j"^^  the  king  and  master  of  the  mint,  or  the  king's  proclamation  to  give  it  curren- 
Boaer^s  cri       *  Inhere  appeara,  says  Mr.  Raasel,  in  his  Treatise  on  Crimes,  p.  61.  2d  ed.  to  hare  been 
uiinalitv       ^  difierence  of  opinion  with  respect  to  receivers  of  such  as  counterfeit  money,   whether 
^*      they  ue  gniltj  of  more  than  misprison  of  treason;  Lord  Hale  says,  that  though  the  more 
probable  opinion  may  be  that  such  receivers  are  traitors,-  yet  the  more  mercifal  opinion  is 
liguiost  sneh  a  constmction ;  1  Hale,  287  i  and  a  case  appears  to  have  been  raled  npon*  this 
milder  gnmnd;  Corner's  ease,  Dy.  296.  a.     Bnt  the  case  did  not  pass  withost  doubt,  and 
the  more  strict  eonstniction  is  stated  to  have  been  adopted  by  the  best  modem  anthontias, 
in  which  it  wee  considered  to  resalt  necessarily  from  the  general  rule  of  law,  that  whatever 
will  make  a  man  accessary  before  or  after  in  felony  will  make  him  a  principal  in  treason; 
and  that  the  stat.  25.  Ed.  S.  having  directed  these  offences  to  be  high  treason,  the  conse- 
qaence  follows  of  course ;  I  East,  P.  C.  95.     With  respect  to  the  light  m  which  accom- 
plices or  receivers  are  eonsidered  in  those  oflencee  conceminyt  the  coin  which  amonnt  only 
to  felony,  U  is  settled  that  they  follow  the  general  rule  applicable  to  felony.     Two  agree 
to  eoBoterfeit,  and  one  does  it  in  consequence  of  that  agreement;    they  are  both  gmlty. 
One  oonnterfeits;  and  another,  by  agreement  beforehand,  puts  it  ofl*;  the  latter  k  a  princi- 
pal; so  if  be  put  it  off  allerwards,  knowing  that  the  other  coined  it,  for  that  makes  him  an 
litder;  so  if  he  furnish  the  coiner  with  tools  or  materials  for  coining;  1  East,  P.  C.  186. 

Pmcarera,  who  are  named,  in  the  statotes  1  Mary,  at.  2.  c.  6.  and  14  Eliz.  e,  B.  are  not 
fnenttoned  in  thestatntes  87  G.  8.  c,  126;  bnt  the  offence  being  made  felony,  ell  Ike  inci* 
dents  of  felony  at  common  law  are  attached  to  it,  and  consequently  these  may  be  accea8a-» 
rics.  Bui  it  is  a  question  if  they  are  liable  to  transportation  or  to  any  other  puoishmept 
iliao  IS  antborized  by  tbe  general  act  of  18  Eliz.  c.  7.  s.  Sj  1  East,  P.  C  161, 
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cy;  ibr  the  foct  that  the  money  is  the  king's  money,  and  current  whlun  ih« 
reahn,  is  one  of  general  notoriety,  and  may  be  founded,  it  seems,  on  evidence 
of  common  usage;  see  I  Hale,  \9^.  197.  213;  East,  P.  C  149.  Whenhow* 
ever,  a  new  species  of  coin  has  lately  been  issued  with  a  new  impression, 
which  is  not  familiar  to  the  people,  it  might  be  adviseable  tti  give  more  precise 
evidence  of  the  fact  by  means  of  the  indentures,  or  by  the  testimony  of  an-offie 
eer  of  the  mint  cognisant  of  the  new  coin,  and  of  the  stamp  used,  or  by  similar 
evidence;  Kaat,  P.  C.  149.  And  when  by  any  statute,  such  as  the  statute  ST 
6.  3.  c.  i^.  relating  to  a  new  coinage,  the  king's  proclamation  is  essential,  it 
ought  to  be  proved;  id.  And  coin  once  legally  made  and  issued  by  the  king's 
authority,  continues  to  be  the  current  coin  of  the  country  until  it  be  recalled, 
notwithstanding  any  change  in  the  authority  by  which  it  was  so  constituted ;  1 
Hale,  1^;  E^'s  P.  C.  148.  A  recall  is  proved  by  proclamation,  or  by  an 
act  of  parliament  enacting  it;  and  it  seems,  that  long  disuse  is  presumptive  evi- 
dence of  a  recall;  East,  P.  C.  149.  And  on  the  other  hand,  where  a  procla- 
maj^on  is  essential,  long  continued  and  approved  usage  of  the  coin  would  be 
evidence  of  a  legal  commencement  by  proclaT^ation;  see  East,  P.  C.  149. 
150. 

It  is  rarely  the  case  that  the  counterfeiting  can  be  proved  directly  by  posi- 
tive evidence;  it  is  usually  made  out  by  circumstantial  evidence,  such  as  find- 
ing the  necessary  coining  tools  in  the  defendant's  house,  together  with  the  pie^ 
ces  of  the  counterfeit  money  in  a  finished  or  in  an  unfinMhed  state,  or  snoh 
other  circumstances  as  may  fairly  warrant  the  jury  in  presuming  that  the  de- 
fendant either  counterfeited,  or  caused  to  be  counterfeited,  or  was  present  aid- 
ing and  assisting  in  counterfeiting  the  coin  in  question ;  or  if  several  conspire 
to  counterfeit  the  king's  coin,  and  one  of  them  actually  do  so  in  pursuance  of 
their  conspiring,  it  is  treason  in  all,  and  they  may  be  indicted  for  counterfeit-    [  522  ] 
ing  the  king's  coin  generally;  1  Hale,  ^4.     And  the  counterfeit  coin  pro- For  where 
duced  in  evidence,  it  has  been  seen,  must  appear  to  have  that  degree  of  re-apon  the 
semblance,  to  the  real  coin,  that  it  would  be  likely  to  be  received  as  the  coin  *"**  ^'^^  P'* 
for  which  it  was  intended  to  pass,  by  persons  using  the  caution  customary  in  ^.^Qogeltiiia 
taking  money;  vide  ante y  p  518.     It  is  not  however  necessary  to  prove  that^^^^^  ^ 
the  counterfeit  coin  was  uttered  or  attempted  to  be  uttered;  see  1  Hale,  215.  conoterfeit 
129;  3  Inst.  16.     The  plaintiff  must  also  be  prepared  with  evidence,  showing  ing  money, 
the  due  commoncement  of  the  prosecution.  ^1^^  ^^ 

2.  Rex  v.  Isaacs.  H.  T.  1813.  MS  Bayly,  J.  cited  1  Russ.  on  Crimes,  62.  Jjj  ,J5[^ 

^  ®^'  coin  npoii 

Two  women  were  indicted  for  colouring  a^shilling  and  sixpence,  and  a  man  him  when 

(Isaacs)  as  counselling,  procuring,  aiding,  and  abetting  the  coining.     The  ev-  he  was  ar 
idence  against  him  was,  that  he  visited  them  once  or  twice  a  week;  that  the  rented,  the 
rattling  of  copper  moneywas  heard  whilst  he  was  with  them;  that  once  ^^^^^'^^Sed 
was  counting  something  just  afler  he  came  out;  that  ongoing  to  the  'ooroji^gij-iitto 
just  afler  the  apprehension,  he  resisted  being  stopped,  and  jumped  over  a  wall  convict  him 
to  escape;-  and  there  were  then  found  upon  him  a  bad  three-shilling  piece,  five  although 
bad  shlilings,  and  five  bad  sixpences;  but  upon  a  case  reserved  the  judges  his  having 
thought  the  evidence  too  slight  to  convict  him.     The  defendant,  amongst  other  ^^^  ^^ 
exculpatory  evidence,  may  show  that  he  has  exempted  himself  from  the  effe<5t  ^^^^^^^ 
of  the-enactmezsts  of  the  legislature  by  having  in  some  instances  prosecuted  ^^  of  oom 
others  to  conviction;  or  may  resort  to  such  means  as  have  been  already  point-  ers,  and  hb 
fid  out;  ffide  anie^  p  514.  attempting 

.   4,  Jh  to  the  tviinesses.      Vide  atUe,  p.  5l5.  to  ewape 

d.  Jhio  ihejudgmetii  and pwuakmtnt.     Vide  anfe,  p.  615.  hwTdJd^'* 

6.  Jisto  the  prasecutor*8  rewards.  ^^^  j^^j^ 

By  the  6  St  7  W.  3.  c.  17.  s,  9.  a  party  prosecuting  to  conviction  a  clipper  hom^  iq 
4rc.  of  coin,  receives  402.;  and  by  the  15  G.  2.  c.  28.  s  7.  the  same  sum  fq^rhiro. 
convicting  a  traitor  of  washing,  gilding,  &c. 

2<l.   With  reference  to  the  copper  coin  of  this  realm, 

1 .  As  to  the  indictment. 
The  indictment^  when  framed  on  the  stats  11  G.  3.  c.  40.  s,  1 .  should  con- 
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two  eouiifs;  the  first  framed  on  the  words  of  the  act,  and  the  secoiid  not 
adhmn|(  so  stricti?  to  th^  mode  in  which  the  coanterfeit  monej  is  designated, 
bot  calling  it  a  piece  of  manry  coined^  instead  of  a  piece  cftke  copper,  wnmey  of 
ffcc  rea&n,  as  it  is  in  the  statnter    Et  vide  ante«  p.  514. 

3.  A  to  ike  pUoM.      Videaniey  vol.  ^.  p.  737  fli  745. 

3.  Jhioiheeridenee. 
Prove  the  counterfeiting  as  mife,  p.  521.  The  above  statute  II  G.  3.  ex* 
tends  obIj  to  halfpence  and  farthings;  hut  it  has  since  been  extended  bj  atat« 
37  6.  3.  c.  196.  to  afl  such  copper  monej  as  shafl  be  coined  and  issued  bj  or- 
der of  his  Majesty,  amd  as  shall  by  his  royal  proclamation  be  ordered  to  be 
JetJiMd  and  taken  as  current  coin  of  this  realm.  So  that  upon  an  indictment 
§af  eonnterfeiting  any  other  p^ece  of  copper  money  hot  a  halfpenny  or  &r- 
thing,  it  aeems  necessary  *hat  the  proclamation  should  be  produced  in  evidence, 
IVoof  should  be  adduced  of  the  due  commencement  of  the  prosecution. 

4.  Jh  to  ike  jmde[w»tmi  amd  pknukment. 
The  <ilieoee  of  counterfeiting  tiie  copper  money  of  this  realm  is  a  miade* 
under  the  16  Geo.  ^  c  tt.  and  punishable  with  impriflonment  Ibr  two 
yean;  but  amounts  to  felony  within  clergy  when  the  crime  comes  widiin  the 
euaetaaents  of  the  1 1  G.  3.  c.  4J.  s.  I.  It  is  stated  as  a  question,  whether,  tt&- 
dsr  tibe  statute  of  37  G.  3  it  is  not  optional  to  prosecute  either  fer  a  nttide- 
flsaanor,  as  the  offisnce  is  made  by  the  statute  1 5  G.  2.,  or  for  a  felony,  as  it  is 
nnde  by  that  <if  the  1 1  G  3;  since  the  provisions  of  both  statutes  are  extend- 
ed to  any  new  copper  coinage.  But  yet  it  is  observed  thai  such  an  optMMl^ 
without  farving  circumstances,  is  unusual  and  incon|grTUOus  with  the  general 
law  thai  the  miademeanor  is  merged  in  the  felony  The  punishment  is  only 
a  year's  impriaooment,  which  punishment  is  founded  on  the  general  statute  of 
the  18  EUz  c.  7.  8.  3;  see  i  East.  P.  C.  IGS. ;  and  see  the  ferm  of  judgment 
on  the  allowance  of  clergy  for  the  single  felonv,  Cro.  Car.  133.  6. 

3d.   Wilk  reference  U>  for^gm  com.     Fide  oafe,  p.  517.  530.  &  593. 

(£^    RELATrVB   TO   IMFAiaiXG   THE   COIN. 

(a)  A  io  vkmi  comalihde»  the  effemee. 
By  the  statute  5  £ltz«  c.  1 1 .  s.  '2.  cUpmm^j  waaking^  romtdingy  orfiUngy  or  by 
the  18  Elix.  c.  1.  taipatrii^,  dimimakimg^  faia^yui^^  tealmg,  or  Ughiemmgy  the 
rain  of  thb  leafan,  or  the  diminions  thereof,  or  of  any  other  realm  current  here^ 
for  wicked  httre  or  gainU  idbf ,  shall  be  deemed  treason.  The  hew  silver  coin- 
age act  directs  that  aO  acts  in  force  immediately  before  the  passing  of  that  act^ 
respecting  the  coin  of  Ms  ren^n,  or  Ike  cUppingy  dimim»kingy  or  comOerfeitingy 
the  same,  &c.  shall  remain  in  force,  unless  expressly  repealed,  or  repugnant 
to  its  provi9ion&  The  impiuring  of  Irish  coin,  though  not  current  in  llnglandy 
is,  it  vrill  be  observed,  within  the  express  words  of  the  above  act;  1  £a8t^  P 
C.  174;  1  Hale,  221.  2i>2.* 

(b)  Alotiu  parties  h^  whom  the  offence  may  be  covumited. 

Fideatde^  p.  519. 
(c)  Jh  io  ike  igidictmewtty  and  proceedings  tnctdral  tktre^. 
I  524  J  1^.  Jh  to  ike  indidmenL 

The  object  of  the  prisoner  in  committing  the  crime  with  which  he  is  charg- 
ed must  be  clearly  developed  in  the  indictment,  and  the  words  of  the  act, 
^  that  it  was  for  wicked  lucre  or  gain's  sake,"  are  material.  In  other  respects 
the  indictment  will  be  guided  by  the  same  general  rules  as  in  other  cases*, 
ride  cafe,  p.  514. 

*  With  a  view  of  more  eflbetnally  preyenting  the  elippiag  diminishiaig,  or  impeiriiic  lbs 
eanaat  <»iB  of  the  kingdom,  the  statute  6  &  7  W.  3.  c.  17.  s.  4.  impoeet  certain  peoaltiei, 
and  awanb  a  certain  ponishment  to  those  who  baj  or  sell  and  (see  a  q«.  in  Eait,,P.  C. 
174)  knowi^ly  have  in  their  cnstodj  or  poMoasion  any  cKppinfB  or  filii^  of  the  earrent 
ooin  of  this  kingdom.  The  8th  eection  of  thi?  statnte  makes  proTisioo  for  breaking  open 
tionaet  and  searching  for  bnllion,  and  the  persons  in  who^  ponaewion  bnllien  is  fbnnd,  not 
proving  it  to  be  lawfo)  siWer,  and  that  the  same  was  not  before  the  melting  therei^  coin 
nor  dippiogii  shall  be  committed  to  prison  to  take  their  trial.  Pro visioae  against  nwrfting 
down  any  gold  or  silver  sa6icient  to  ran  in  pay  nent  ire  made  by  other  statntas;  see  17  Ed. 
4.  c  1 ;  and  IS  Ic  14  Car.  2.  e.  31.  And  if  money,  false  or  clipped,  be  fonad  in  thehaads 
of  any  that  is  snspicioas,  he  may  be  imprisoned  till  he  hath  Ibond  bis  wanaat  per  stmtmimm 
de  mometm}  a  Ifasii.  18. 
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^.  Jh  to  the  pleas.     Vide  airfe,  vol.  ii.  p.  737  &  745. 

3d.    w2s  to  the  evidence. 
The  proof  roust  correspond  with  the  terms  of  the  indictment,  so  as  to  estaln 
lish  a  case  within  the  acts    In  other  respects  the  evidence  is  as  in  other  cases* 
vide  ante  J  p.  620.     In  some  instances  it  may  be  necessary  to  prove  the  king's 
proclamation;  vide  ante^  p.  523. 

4i^,  .^  to  the  witnesses. 
It  was  agreed  by  all  the  judges  that  one  witness  was  sufficient  in  clipping  as 
veU  as  counterfeiting  the  coin,  though  it  appeared  that  the  opinion  and  prac^ 
ticehad  once  been  otherwise  in  the  case  of  clipping;  1  East,  JP  C.  127. 

dth.    Jh  to  the  judgment  and  pumshmeni. 
The  judgment  and  punishment  are  the  same  as  in  other  cases  of  high  tree- 
son;  viae  atiUy  p  515. 

(F)     As    TO   THE   IMPORTATION   OR   EXPORTATION   OF   COUNTERFEIT   OR   LIGHT 

MONET. 

(a)  With  reference  to  the  importation  o^  such  money.  Or  the  im 

Importing  counterfeit  monej  of  England,  knowing  the  money  to  be  false,  to  port«tion  of 
merchandize,  ^c,  amounts  to  the  crime  of  high  treason;  ^5  Ed.  3.  st.  5.  c.  2.  *^®?Jjf!^*'** 
So  knowingly  importing  any  false  or  counterfeit  foreign  coin  or  money  current  cJumerfeit 
within  this  realm,  to  the  intent  to  utter  or  make  payment  with  the  same  here,  money. 
&.C. ;  1  ^  2  Ph.  &  M.  c.  1 1  ;*  or  importi  ig  false  and  counterfeit  foreign  gold  or   [  525  ] 
silver  coin,  not  current  here,  to  ihe  intent  to  utter  the  same  (87  Geo.  3.  c.  126) 
is  in  the  former  instance  created  treason,  and  in  the  latter  made  a  felony .f 
Considerable  quantities  of  old  silver  coin  of  the  realm,  or  coin  purporting  to 
be  such,' below  the  standard  of  the  mint  in  weight,  were  formerly  impovted,  to 
the  public  detriment  at  that  t-.me,  which  caused  the  passing  of  the  14  (xeo.  S. 
c.  42.     This  act  was  revived  and  made  perpetual  by  the  39  Greo.  S.  c.  75;  but 
the  recent  act  56  Geo.  3.  c.  68,  a  2.  enacts,  that  so  much  of  the  14  Geo.  S.  c. 
42.  as  declares  that  any  silver  coin  of  the  realm  less  in  weight  than  after  the 
rate  of  62a.  for  every  pound  troy,  shall  be  forfeited,  and  of  any  act  or  acts  for 
reviving,  or  continuing,  or  making  perpetual,  the  provisions  of  the  said  act^  in 
this  respect,  shall,  before  the  passing  of  that  act,  be  repealed. 

(6)   With  reference  to  the  exportation  of  countetfeit  money. 
The  statute  38  Geo.  3.  c.  67,  s.   1 .  prohibits  the  sending  counterfeit  coin,  ^P^ita 
either  of  this  kingdom  or  of  any  other  country,  out  of  the  kingdom,  for  the  pur-  JJJJfJf  m?* 

*  The  words  *'  cnrrent  within  this  realm"  refer  to  gold  and  silver  coin  of  foreign  realms,  ney* 
carrent  here  by  the  snfTorance  and  consent  of  the  crown,  which  mast  be  by  proclamation, 
or  by  writ  onder  the  great  seal.  And  the  money,  the  bringinc  in  of  which  is  prohibited  by 
these  statutes,  most  be  brooghtfrom  a  foreign  nation;  and  not  from  Ireland,  or  other  place 
subject  to  the  crown  of  England,  becaase  the  counterfeiting  them  is  ponbbable  by  the 
laws  of  oar  king  as  much  as  in  England;  see  1  Barn's  J,  634;  1  Hawk.  c.  17.  s.  67;  1 
East,  P.  C.  c.  4.  s.  1.  4.  5.  6.  21.  22.  It  may  be  observed  also,  that  these  acts  are  con- 
fined to  the  importer t  and  do  not  extend  to  a  receiver,  at  second  hand ;  and  sach  importer 
must  also  be  averred  and  proved  to  have  known  that  the  money  was  counterfeited;  I  Hale, 
227.  228.  817;  1  Hawk.  c.  17.  a.  86.  88;  t  Cast,  P.  C.  175.  It  seems  to  be  the  better 
opinion,  that  it  is  not  necessary  that  such  false  money  be  actually  paid  money,  or  mer- 
chandized with,  for  the  words  of  the  statute  25  Ed.  3.  are  **  to  merchandize  or  make  pay- 
ment, &e."  which  only  import  an  intention  to  do  so,  and  are  folly  satisfied  whether  the 
act  intended  be  performed  or  not;  I  Hawk.  c.  17.  s.  89.  But  Lord  Coke  and  Lord  Hale 
seem  to  have  thought  differently;  3  Inst.  18;  8  Hale,  219;  aed  tide  1  East,  P.  C.  175-6; 
where  it  is  said  that  though  the  best  trial  and  proof  of  an  intent  be  by  the  act  done,  yet  it 
may  be  also  evinced  by  a  variety  of  circa mstances,  of  which  the  jury  are  to  judge.  At 
any  rate,  such  intent  must  be  averred  in  the  indictment;  and  it  is  clear,  that  bringing  over 
money  counterfeited  according  to  the  similitode  of  foreign  coin,  is  treason  within  1  &  2  Ph. 
ft  M.  c.  11;  1  Hawk.  c.  17.  s.  89,*  see  1  lloasel  on  Crimes,  &c.  2d  edit.  66. 

i  Accessaries  before  are  not  mentioned  in  this  statute.  There  may,  however,  be  such 
accessaries,  as  they  are  incident  to  every  felony;  but  it  is  doubted  whethei'  they  are  liable 
to  ihe  punishment  awarded  by  the  act;  see  1  East,  P.  C.  176;  and  Russel  on  Crimes,  2d 
ed.  67^  FVom  the  words  of  the  statute,  an  importation  with  intent  to  utter  is  clerly  suffi- 
cient withont  any  actually  uttering;  see  1  East,  P.  C.  176.  It  seems  that  this  statute  does 
not  provide  for  the  case  of  a  person  collecting  the  base  money  therein  mentioned  from  the 
Vendors  of  it  in  this  country,  with  intent  to  utter  it  within  the  realm,  or  the  dominions  of 
thereiilm:  1  F-**!?.  P.  C.  177:  nnd  see  1  R-.sseltrn  Crimes.  2d  edit.  IT. 
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pose  of  its  being  imported  into  the  British  c<^ooies  in  America;  or  the  West 
IiMlies. 

{Gj  RbLATITB  to  RBCKITI5G,  rTTBRISG,  OR  TENBBftlNG  COUKTSRPEIT  COIR.* 

(a<   ^ftke  realm. 
Iti.  JStio  receivings  f^jf^^i  ^  P'i'fMg'  ^Si  ^c. 
[  d26  ]  1.   Tkeking^tmomt^. 

laor^to  {a  \^  Aiowkd  conM9Ae9iktoffenct. 

c^>«tmrte  1.  The  sUtute  8  &  9  W.  S,  c.  26.,  made  perpetual  by  7  Anne,  c.  ^.  s.  3. 
f^DMf^  enacts,  that  if  any  person,  shall  foiar,  reeetrt^  patfj  or  ful  offj  any  coualerfiMt 
off  Ik/^  milled  money,  or  any  milled  money  whaterer,  unlawfully  diminished,  and  not 
coutofeit  cut  in  pieces,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  denomin»- 
moMy  «e  tion  doth  or  shall  import,  or  was  coined  or  counterfeited  for,  he  shall  be  guilty 
cordiiigto  of  felony.  The  7th  section  saves  the  corruption  of  blood;  and  by^section  9  no 
tte  8^  9  prosecution  is  to  be  made  for  any  o  ence  against  this  act  unless  it  be  com- 
It  k  eann  ■'^'^c^  within  three  months  aHer  the  offence  committed, 
tial  that  ^-  '^hb  King  v.  Woolpridgb  Feb.  Sess.  1784.  Old  Bailey.  1  Leach,  C. 
thm  be  aa  L.  307:  S.  C.   1  East,  P.  C.  179. 

^fi^^  p«  The  prisoner  was  indicted  on  the  8  &  9  Will.  3.  c.  S6.  s.  6.  which  enacts, 
tiS  ri^  'r  ^^*^  wh<.>ever  shall  pay  or  put  o  any  counterfeit  milled  money  at  or  for  a  lower 
di?iiioBeT  ^^^^  ^'^^'^  ^^®  same,  by  its  den^*mination,  doth  imply,  import,  or  was  counter- 
felted  for,  shafl  be  guilty  of  felony.  The  prisoner  agreed  with  one  L<evy  to 
pay  and  put  oflTto  her  a  certain  quantity  of^  counterfeit  milled  money  at  a  low- 
er rate  than  the  same  was  coined  for,  and  which  she  agreed  to  receive.  Levy 
was  admitted  as  evidence  for  the  crown,  as  it  appeared  that  in  pursuance  of 
this  agreement  the  prisoner  laid  before  witness  a  number  of  counterfeit  shit* 
lings,  but  that  whilst  witness  was  counting  them,  and  before  she  had  paid  for 
them,  the  officers  of  justice  came  in.  It  was  contended  for  the  prisoner,  that 
the  contract  to  put  offy  on  the  one  hand,  and  to  take^  on  the  other,  not  having 
been  completed,  it  was  not  a  jmUing  off  within  the  meaning  of  the  act.  For 
the  crown  it  was  said,  that  the  prisoner  having  sold  and  given  po$9essiony  it  was 
on  his  part  a  completion  of  the  contract,  for  that  he  had  done  all  in  his  power 
in  pajing  and  putting  off. 

Per  Cur.  It  is  perfectly  clear  that  the  offence  charged  in  this  indictment 
t  fi97  1  ^^^  ^  measured  by  the  words  of  the  statute  on  which  it  is  brought;  and  how- 
L  ^^  I  ever  for  the  prisoner  may  have  gone  in  putting  o  the  counterfeit  money^  if  the 
act  of  putting  off  is  not  finally  completed,  it  does  not  amount  to  the  crime  ex- 
pressed; and  by  the  detection  in  this  case  the  offence  was  rendered  incom- 
plete.*-*PHsoner  acquitted.  See  King  v.  Varley,  2  JUack.  Rep.  682;  1  Leaeb. 
C  L.  76. 

3.  Rax  V  BuNviNG.  Sept.  Sess.  179 1.  Old  Bailey.  2  Leach.  C.  L.  6^t ;  S.  C. 
It  is  nana  i  £^^  p  (j,    430.     s.  P.   Dorri,ngton»s  case.  MS.  1  Russ.  fid  edit, 

however  ^^*  ^'  ®'  ^'  ^^^^^  ^^^  Lazarus's  cask.  Ibid. 

that  the  "^^  prisoner  was  indicted  for  putting  off  to  one  J.  P.  nine  pieces  of  false 

oonteifeit  Apd  counterfeit  milled  money  and  coin,  each  counterfeited  to  the  likeness  of  a 
mooer  be  piece  of  legal  and  current  milled  money  and  silver  coin  of  the  realm,  called  a 
milled,  if  it  shilling,  at  a  lower  rate  and  value  than  the  same  did  by  denomination  import, 
memble  ^^  ^^^  of  knowingly  putting  off  the  shillings  at  a  lower  value  than  according 
whiob^  se  ^^  ^^^^  denomination  was  fully  proved;  but  there  was  no  appearance  of  milling 
aniae,         ^^  them,  and  it  was  proved  by  officers  from  the  mint  that  this  money  had  nev** 

woald  bare  #  i^  g^iQe  easee,  the  pnttiog  off  counteifeit  moaoy  may  amoiint  to  treason;  as  if  A.  coun- 
Deen  mill  terfeit  the  gold  or  silter  coio  corrent,  and  by  agreement  before  that  connterfeiting,  B.  is  to 
*•  *  take  off  and  vend  the  coooterfeit  money,  B.  is  an  aider  and  abettor  to  snch  eoanterfeiting, 

and  consequently  a  principal  traitor  within  the  law;  1  Hale.  214.  And  in  the  case  of  the 
copper*  B.  acting  a  similar  part,  will  be  an  accessary  before  the  fact  to  the  felony  within 
the  Stat.  11  Geo.  8.  c  40;  1  East,  P.  C.  278.  And  if  B.  knowing  that  A.  hath  conntcr- 
fetted  money,  pat  off  this  false  money  for  him  aAer  the  fact,  without  any  snch  agreement 
precedent  to  tne  counterfeiting,  he  seems  to  be  as  a  receiver  of  A.,  because  he  maintaine 
him.  And  if  B.  know  that  A,  counterfeited  the  money  conceal  his  knowledge,  though  he 
neither  receive^  msintain.  nor  abet  .A,.,  he  will  be  guilty  of  misprison  of  treason;  1  Bale, 
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er  been  milled,  nor  any  attempt  made  to  counterfeit  on  them  the  milling, 
which  18  always  put  on  the  shilling  coined  at  the  tower.  Upon  this  the  prison- 
er's counsel  contended,  that  the  evidence  did  not  prove  the  offence,  as  descri- 
bed in  tbe  indictment,  or  charged  in  the  indictment,  but  directly  the  contrary, 
as  it  proved  that  the  money  illegally  put  off  was  not  milled.  The  case  wr.s  re- 
senreid  for  the  opinion  of  the  judges,  who  were  of  opinion  that  the  expression 
milled,  money  could  not  have  any  reference  whatever  to  the  edging  which  it 
put  on  real  and  lawful  coin,  and  which  ia  properly  termed  training.  That  the 
monoy  coined  at  the  mint  is  miUed  money  before  it  is  edged,  that  is  before  those 
marks  which  bad  been  falsely  imagined  to  constitute  muled  money  are  put  up- 
mi  il»  Ibr  all  current  money  passed  through  a  mill  or  press,  to  make  the  plate 
out  of  which  it  is  cut  of  a  proper  thickness;  and  that  from  this  process  it  re-  > 
ceives  the  denomination  of  milled  money,  and  not,  as  generally,  but  errone- 
ously) imagined,  from  the  grainings  on  its  edges.  Tne  judges,  therefore, 
thought  it  unnecessary  that  the  counterfeit  money  should  appear  to  have  been 
milled,  for  considering  milled  money  as  one  word  (as  if  written  with  a  hyphen) 
and  descriptive  of  the  money  now  current,  if  the  counterfeit  resemble  the  mo- 
ney which,  if  genuine,  would  have  been  miUed,  it  is  enough. 

(6  1)  As  toihe parHeB  by  u^iom  the  offence  may  be  cornmiiied. 

Vide  ante.  p.  619 
(c  1)  Aio  the  indictment^  ana  proceedings  incident  thereto, 

(a  2)  Jhtothe  indictment.  * 
1.  TooKE  V.  HoLLiNGwoRTH.  E.  T.  1793.  K.  B.  5  T.  R.  2!7. 

An  agreement  had  been  entered  into  by  B. ,  a  trader  residing  in  London,  to    [  ^6  ^ 
purchase  of  C,  his  correspondent  at   Manchester,  all  the  light  gold  which  ^  indict 
should  be  sent  by  the  latter  from  Manchester,  to  liondon,  and  to  accept  bills  ^"'^  ^°'^. 
at  two  months  for  the  money  due  upon  the  sale,   and  to  accept  from  time  to^jl^-^i^ 
time  other  bills  drawn  by  C.  for  his  own  convenience;^  but  that,  in  such  case,  coio  at  a 
C;  should  remit  value  to  the  amount  of  such  acceptances  to  answer,  toffether  lower  rata, 
with  the  light  gold,  for  the  different  bills  so  drawn.     B.  became  a  bai^rupt,  mMt  aw 
and  in  an  action  by  his  assignees  for  some  of  his  bills,  and  gold,  aflcr  the  sec .  ^^*|  ^*  ^'f 
pud  argument,  the  Court  desired  the  counsel  to  consider  whether  this  contract  ^p^^,^y^ 
was  illegal  by  8  &  9  W.  3.  c.  26-  s.  6.  which  makes  it  felony  to  buy  or  sell  any  ^. 
malieable  composition  or  mixture  pf  metals  or  minerals  which  are  heavier  than 
ailTer,  and  look,  and  touch,  and  wear  like  standard  gold,  but  manifestly  worse 
than  standard;  or  to  take,  receive,  pay,  or  put  off,  any  counterfeit  milled  mo- 
ney, or  any  milled  money,  unlawfully  diminished  and  not  cut  in  pieces  at  or 
for  a  lower  rate  or  value  than  the  same  by  its  denomination  imports,  4rc.     On 
the  third  argument  it  was  insisted  by  the  plaintiff's  counsel,  that  this  case  did 
not  come  within  that  act  of  parliament,  because  it  was  not  stated  in  the  verdict 
that  this  coin  was  unlawfully  diminished,  which  was  of  the  essence  of  the  of- 
fence, and  that  the  legislature,  in  a  subsequent  statute,  13  Greo.  3.  c.  71.  con- 
sidered that  the  coin  might  be  diminished  by  reasonable  wearing;  the  Court 
thought  this  a  decisive  answer.  And  it  has 

2.  Rax  v.  Palmer  Dec.  Sess.  1773.  K.  B.  1  Leach.  C.  L.  102.  been  held, 

The  prisoner  was  indicted  in  this  case  on  the  8  &  9  W.  3.  c.  2t>.  s.  6.  for^^»<  ^^  >» 
putting  off  bad  money.     It  was  not,  however,  in  accordance  with  the  letter  of^*'??"^''? 
the  act,  stated  in  any  of  the  counts  that  the  counterfeit  money  was  not  cut  in  ^^^^  ^^^ 
pieces.     The  validity  of  the  indictment  was,  on  that  ground,  called  in  ques-  bad  for 
lion,  and  the  Court  was  clearly  of  opinion  that  the  indictment  was  bad,  for  th^  omittiog  to 
words  '^  not  cut  in  pieces"  was  a  material  part  of  the  description  of  the  of-*tate  that 
fence.  ^^  counter 

{b  2)  ^8  to  the  pUas,     ride  ante,  vol.  2.  p'  735.  and  745.  ^^^  ™^"^^ 

*  It  in  neeeeiary,  in  order  to  bring  a  ease  within  this  statute,  that  the  monej  be  vented  in  pieces* 
at  slower  value  than  the  coin  imports,  and  that  it  should  be  so  stated  in  the  indictmect; 
1  East,  P.  C.  180.  And  if  the  names  of  the  persons  to  whom  the  money  was  put  off  can 
be  ascertained,  they  oaght  to  be  mentioned  and  laid  severally  in  the  indictment;  but  if 
they  cannot  be  ascertained,  it  must  be  averred  that  the  money  was  put  off,  &e.  *'  to  a 
eertain  perM>n  to  tbe  jorers  unknown;'*  1  East,  P.  C.  180.  As  to  the  general  rules,  sss 
p.  514. 

Vol.  V.  47 
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r  629  ]  (c2)Jb  to  the  etidetice, 

E^idtnee.        The  facts  which,  it  has  heen  diown  in  the  above  cases,  it  is  material  to  a?er 
in  the  indictment,  mast  be  of  coarse  substanciated  by  the  evidence.     It  Bnist 
be  proved  that  the  defendant  paid  or  pot  off  one  or  more  of  the  ]Meee«  of 
counterfeit  money  in  question  (a  variance  between  the  indictment  and  evi** 
dence  in  the  mention  of  whtch  is  immaterial);  and  it  must  have  been  patted 
with,  and  aot  merefy  uttered  or  tendered,  bat  actuaUy  put  off,  and  that  at  t 
lower  rate  and  value  than. the  counterfeit  money  hnported  and  was  coined  ftr. 
Also  it  must  be  proved  that  the  prosecution  was  commenced  within  three 
months  after  the  commission  of  tfie  ofience.     It  is  no  objectioD  to  evidence  id 
support  of  an  indictment  in  thir  case,  that  it  sufficiently  establiflhe*  aooCher 
disUnct  felony;  2  Carr-  &  P.  N.  P.  C.  235.  \ 
J  dmfi  f  ^^^^  Aio'ifu  juj^mefd'andprniiskmenf. 

■ndjMiBiih  '^^  crime  amounts  to  the  degree  of  felony,  within  clemy.  'the  poiiisb*' 
neiit.  ment,  on  allowance  of  clergy,  was  burnmg  in  the  hand  and  mapritfkMmaedl  not 
exceeding  a  year,  before  the*ad&ption  of  the  former  punishment.  At  the  jpre^ 
sent  day  it  stands  on  the  same  footing  as  other  clergyable  felonies.  A  moie^ 
rate  fine  or  whipping,  at  the  discression  of  the  court,  may  be  imposed  hjr  1^ 
6.  3.  c.  74.  8.  3.;  continued  and  made  perpetual  by  35  Geo.  3.  c.  45.,  aad  eee 
1  6.  4.  e.  57.  prohibiting  the  whipping  of  women,,  and  creating  the  pimiili- 
9entof  imprisonment  in  Keu  tfaerecrfl 

3.  The  copper  com  of  this  realm, 
lUcwing  (a  h)Jhto  tthat  constituiea  the  offesce. 

I^7i>«*^      Ft  is  enacted  by  the  II  G.  3.  c.  40.  s.  2.  that  if  any  person  ahaQ  boy,  aeff^ 
oT^terfMt  ^^^'  receive,  pay,  or  put  off  any  counterfeit  copper  coin  not  melted  down  or 
eoppar  coin  ^^^  ^^  peaces,  at  or  for  a  lower  rate  or  value  than  the  same  by  its  denomiMH 
of  tUi        tion  ii^poits  or  was  counterfeited  for,  he  shall  be  adjudged  guil^  of  Mony« 
neln.  (4  I)  Jh  to  tfiepaHiea  ^jf  whom  the  offencemayoe  commuted. 

vide  anie^  p.  519. 
(r  I)  A  to  the  indUimerd  and  proceedings  ineident  ikereh, 
rndicUBmr.  (a  ^)  A  to  the  indidmenl. 

L  530  ]       The  indictment  is  the  same  as  in  die  last  division,  except  that  insteed  ef 
J^f^^tmUed  money  you  insert  copper  money;  for  ''not  being  cut  in  pieces,,  iniiert 
S  raUuina  **  °^  being  mehed  down  or  cut  in  pieces;"  and  for  the  words  ''  pay  and  pot 
only  to  tL  off"  ineert  "  sell,  pay,  and  put  off;"  together  with  such  little  variatkmi  as^tbe 
patting •ff  diffiBrence  or  denomination  of  the  coins  may  render  necessary, 
eonntmlbit  {b  2)  A  to  the  pleat.     Vide  onto,  vol.  2.  p.  735.  745. 

«•»•/  »t  •  {c9)Jhtothe  evidence. 

olT^h!^      As  tb  the  evidence  to  support  the  above  indictment,  see  ante,  p.  629t 
ijiaQlliiii  (d^)Jhtothejud^neniandpuM8h$nenty     Ftde  ante,  p  529; 

imported  ^*  Ato  uttering  or  tendering  countlsrfeit  money  in  p^^mOd. 

by  its  deao  1.  Of  0U8  realm. 

mination.  (a  \)Jhto  what  conttiMes  the  offence. 

the  offenee  j    f^^  y,  Parker;  Sum.  Ass-  1750.  1  Leach,  C.  L.  41. 

mch^n  ^  On  a  case  reserved  the  question  was,  whether  the  having  possession  of  one 
•y  in  the  counterfeit  half^rown,  two  counterfeit  shillings,  and  12  counter^  sixpences, 
couBo  of  made  of  base  metal  to  the  likeness  of  such  money,  knowing  the  same  te  be 
traffic  wu  counterfeit  money,  with  intention  to  pay  away  the  same  as  true  and4awft| 
pnaishable  money,  was  an  indictable  offence  at  common  law,  no  notice  being  taken  ef 
^iiji^^n  cu^  "U<^h  <^^®  ^  ^^  ^^'  2.  c.  28.  But  it  does  not  appear  that  any  onioiail 
or;  till,  ^^  ^^^^  gi^^Dy  ^^^  t^®  prisoner  was  after  some  lapse  of  time  disohargeOy  u^ 
from  its  be  on  entering  into  recognizance  to  appear  at  the  then  next  assizes.* 
coming  ve       *  f  q  the  maiginal  note  to  the  above  case  it  is  however  stated,  that  having  the 


ry  freqvent  of  cointerfeit  money,  with  the  intention  of  paying  it  away  aa  for  good  money,  b  an  indiGt* 
it  waatho't  ^\j\^  oflfence.  The  judges  have,  however,  decided  in  contrariety  to  toeh  an  opinion;  fla» 
proper  to  a«w.  and  Ry.  184.  288;  bnt  the  having  a  laige  qnantity  of  connterfeit  coin  in  poaw—ioa 
•abject  It  to  QQiier  iuspicions  circnmstances  and  nnacconnted  for,  appears  to  have  been  considered  m 
more  severe  evidence  of  having  precnred  it  with  intent  to  ntter  it  as  good,  which  is  clearly  a  crimiBal 
pnnisb  0^f^  pnnishable  as  a  misdemeanoor.  Thus,  npon  an  indictment  for  pipcniing  conatcifwt 
ment.  sbiUtnga  with  intent  to  "otter  them  as  good,  the  evidence  was,  that  two  parcels  were  fonid 
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T|l9  tlatttte  15  Geo.  2.  c.  ^.  b.  3  enacts.  <^  that  if  any  person  shall  utter  or 
tender  io  imjrment  any  false  or  counterfeit  money,  knowing  the  same  to  be 
ttbe  or  ooHnterfeit,  to  any  person  or  persons,'^  and  shall  be  thereof  convict- 
ed, lie  eliaU  suffer  six  monthis'  imprisonment,  and  find  sureties  for  good  behav- 
iour ior  six  months  further,  and  on  conviction  for  a  second  offence  shall  suffer 
tnro  yearn'  imprisonment,  and  find  sureties  in  two  years  more;  and  on  convic-  F  ^1  3 
tion  for  a  third  offence  shall  be  a^udged  guUty  of  felony  without  benefit  of 
dieigy.  The  statute  fiirther  provides  by  the  third  section,  "  that  if  any  per*- 
son  enall  utter  or  tender  in  payment  any  false  or  counterfeit  money,  knowing 
the  0ame  to  be  false  or  counterfeit,  to  any  person  or  persons;  and  shall,  either 
the  same  day,  or  within  the  space  oi  ten  days  then  next,  utter  or  tender  io 
payment  any  more  or  other  false  or  counterfeit  money,  knowing  the  same  to 
be  fidae  or  counterfeit,  to  the  same  person  or  persons,  or  to  any  other  peivon  or 
Bersoos:  or  d^all,  at  the  time  of  such  uttering  or -tendering,  have  about  him  or 
her,  in  his  or  her  custody,  one  or  more  piece  or  pieces  of  counterfeit  money 
beindeB  what  was  so  uttered  or  tendered;  then  such  person  so  uttering  or  ten- 
dering the  same  shall  be  deemed  and  taken  to  be  a  common  utterer  of  fabe 
money;  and  beii^  thereof  convicted  shall  suffer  a  year's  inprisonment,  and 
find  sureties  for  his  or  her  good  behaviour  for  two  years  more,  to  be  computed 
^firom  the  end  of  the  said  year;  and  if  any  person,  having  been  once  so  con- 
-victed  as  a  commoQ  utieret  of  false  money,  shall  afierwards  again  utter  or 
4ender  in  paymeat  any  false  or  counterfeit  money  to  any  person  or  persons^ 
knowing  the  aame  to  be  fiilse  or  counterfeit,  then  such  person,  being  thereof 
convicted,  shall  for  such  second  offence  be  adjudged  guilty  of  felony  without 
benefit  of  clergy. 

9.  Rbx  v.  Cirwan.  Sum.  Ass.  1794.  Oxford.  3  Leach,  C.  L.  634.  n. 


daring 
cottnterfeii; 

the  jodgee,  who  were  of  opinion  that  the  conviction  was  wrong,  the  offence  not  gold  and  ul 
heittff  within  the  statute.  ▼•r  ^in* 

5.  The  King  v.  Franks.  Old  Bailey.  December  Session,  1794.  3  Leach. 

■    C.  L.  644. 
The  prisoner  was  indicted  on  the  16  G,  2.  c.  28    for  tiffertt^  a  piece  ^*%.^^'^ 
(MMinterieit  money,  counterfeited  to  the  likeness  of  the  current  coin  of  this  realm  ^\|tMr  ^r 
called  a  shilling.  It  was  proved  in  evidence  that  the  prosecutor  having  bargained  tender  lo 
with  the  prisoner  for  six  penny  worth  of  firuit,  gave  him  a  good  MUing  to  change,  payment," 
The  prisoner  took  the  shilling,  and  after  having  put  it  into  bis  mouth,  to  try,  as  are  in  the 
he  said,  if  it  was  a  good  one  returned  a  shilling  to  the  prosecutor,  telling  him  di^aaetiie 
it  was  bad«    The  prosecutor  then  gave  him  another,  and  also  a  third,  ^^^^f,eaaflLt 
he  served  in  the  same  way,  returning  in  their  stead  counterfeit  mone^.    It  was  j^  ^^n^  to 
eontended  for  the  erisoner  that  the  legislature,  in  the  stat.  on  which  this  in- an  attoriiig 
dictmenl  was  fbunaed,  meant  to  punian  the  uttering  of  bad  money  only  when  of  oonntsr 
it  was  as  the  words  of  the  act  expressed  it,  in  paymenty  and  that  the  indictment^it  money, 
diould  have  staled  that  the  uttering  was  in  paymefU.    Per  Cur.   tt  is  clear  "^°g^^ 
that  this  case  is  within  the  words  of  the  statute.     The  act  was  penned  in  the  ^ij^'p^ 
^unctive  throughout.    The  words  are,  ^^  If  any  person  whatsoever  shall  mtnt. 
iitter,  ^^or"  tender  m  poymeni  any  false  or  counterfeit  money,  knowing  the 
same  to  be  false  or  counterfeit,  &c."     The  tittering,  therefore,  is  a  distinct  and 
independent  act  from  the  tendering  in  payment;  and  the  indictment  is  right. 
The  prisoner  was  accordingly  found  guilty. 

iMO  the  pmoaer,  oentaining  about  20,  each  wrapped  np  in  soft  papor  to  prevent  their 
nMiag*  and  there  was  notSng  to  tudnce  a  raapicion  that  the.  priaoner  had  coined  them;  '    iT 

on  a  esse  jreaerved,  the  jadses  were  of  opinion  nnanimoofiy,  that  procuring  with  intent  to  V 

aUar  was  an  oflenee,  and  that  the  having  in  poaseMion  nnaceouated  for,  and  without  any 
QifcamstaDoes  to  inlaoe  a  belief  that  the  priaoner  was  the  maker,  was  evidence  of  procuring; 
ltilie.,|i  ULf.  966.  Bat  the  eflfeot  of  each  evidence  woald  be  removed  by  circnmstancee 
g^flittinat  to  iadaee  a  aaspLcion  diat  the  priaoner  was  the  maker  of  the  coin  found  in  his  poe- 
SMnoa;  and  vpon  the  aigament  in  the  last  case«  Thomson,  C.  B.  mentioned  a  ease  where  *" 

htfhad  diipetaa  an  aeqnittal,  becanse  from  certain  i^owders,  foood  vpon  the  prisoaer,  there 
SfraiaiaptleaiTO  bens*  the  ^aiiker  of  the  coin;  ibidi 
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\  6Si  I  (b  t)  .^to  the  parltes  by  whom  the  offence  may  he  commUed, 

An  aiaoci  Rex  v  Else  and  another.  E.  T.  1808.  1  Ruse.  &Ry.  C.  C.  R.  14^. 
ate  not  pre  j^]^^  prisoners  were  indicted  for  uttering  a  ,bad  shilling  to  A.  B.  and  having 
o^^rat'^'  a^  another  bad  shilling  in  their  possession  at  the  time.  The  uttering  was  by  one 
an^Sierfni  of  t^^™  alone,  in  the  absence  of  the  other.  The  judges,  on  a  case  reserved, 
of  bad  mo  held,  that  the  prisoner  who  was  absent,  was  not  liable  to  be  convicted  with  the 
ney,  w  not  actual  utterer;  although  proved  to  be  bis  associate  on  the  dav  of  the  uttering. 
liable  to  be  (c  I)  ^8  to  the  tndictnunty  and  proceedings  incident  therein 

'^^I'^'l^^  {b2)  Jhtoihe  indictment* 

ttttlni^rcV'  ^-  ^^  ^-  Tandy,  Quar.  Sess.  179^.  Old  Bailey.  2  Leach,  C.  L.  S3S;  S. 
■wrely  on'  C.  1  East,  iP.  C.  182.  S.  P.  Rex  v.  Smith.  Sum.  Ass.  1799.  MakL- 
fbe  ground  stone.  2  Leach,  C.  L.  856. 

that  he  ia  The  indictment  in  this  case  charged  the  prisoner  in  the  first  count  with  hav- 
am  ntierer  j^g^  ^^  tjj^  16th  of  December,  39  Geo.  3.  uttered  to  one  G.  J.  a  counterfeit 
haT' other  h^'^'^''^^^'^)  ^^^  ^^  ^^^  second  count  with  having,  on  the  said  15th  Decem- 
bad  money  ^^1*9  ^^*  Uttered  another  counterfeit  half-crown  to  the  same  person;  and 
about  hiAi  the  prisoner  was  convicted  on  both  counts.  The  question  was  raised,  whether 
for  the  pur  the  uttering'^  the  counterfeit  money  twice  on  the  same  day  being  stated  in  two 
pose  ofut  counts,  the  Court  could  pronounce  the  greater  punishment  in/licted  by  the 
Wh"^  th  ^^'''^  section  of  the  statute,  or  must  give  only  the  smaller  punishment  inflicted 
indictment  ^X  ^^®  second;  and  upon  reference  to  the  judges,  they  held  thai  this  indict-* 
chareestwo  mcnt  was  not  sufficient  to  subject  the  prisoner  to  the  larger  penalty,  as  for  at- 
nttermgs  on  tering  two  pieces  of  counterfeit  coin  on  the  same  day,  there  being  no  distinct 
the  same      averment  of  that  fact. 

day  e^  2.  Rex  V.Martin.  Lent  Ass.  1801.  Old  BaUey.  2  Leach,  C.  L.  923;  S.  C. 
rnt%ount'  ^  East,  P.  C.  Add.  XVIII. 

the  Coart'  '^^^  indictment  charged  that  the  prisoner,  o!i  the  1 4th  day  of  February,  &.c. 
cannot  pro  uttered  base  coin  to  W.  C,  and  that,  on  the  said  14th  day  of  February,  &c. 
nounce  the  he  uttered  to  J.  I^.  other  base  coin.  This  indictment  was  holden  sufficient  to 
greater  pnn  warrant  the  higher  punishment  of  the  third  section  of  the  statute,  the  utterings, 
the^third^  on  the  face  of  the  indictment,  appearing  to  be  on  the  same  day.  And  the 
section  of  Ju^^S^^  held,  at  a  conference  upon  this  case,  that  though,  when  the  day  is  net 
the  4iauite.  material,  the  fact  may  be  proved  on  a  day  different  from  the  day  laid,  yet,  when 
But  where  the  da/  is  not  indifferent,  the  precise  time  laid  must  be  proved;  and  that,  in 
two  otter  this  case,  it  must  be  taken  that  it  was  proved  that  the  defendant  uttered  coun- 
'If*  *!f '    terfeit  coin  at  two  different  times  of  the  same  day. 

one'fount"  ^^  ^^^  ^'  Smith.  E.  T.  1800.  Ex.  2  B.  &  P.  127;  2  Leach,  868;  I  East, 
or  the  indict  P-  G.  183;  Russ  &  Ry.  5.  S.  P  Benjamin  Levies  case.  1  Russ.  p.  4. 
ment,  oil  a  2d  ed. 

certain  day  An  indictment  stated  that  the  defendant,  with  force,  Sfc.  one  piece  of  Adse 
*!!r™h"  f"'"  ^^  counterfeit  money,  made  and  counterfeited  to  the  likeness,  &c.  as  and  for 
wiil  be  an?  ^  o^**^>  lawful,  and  current  money  and  silver  coin,  &c.  then  and  there  wilfully, 
ficieotly  ^^'  ^^^  ^^  ^^9  ^^*  ^^^>  ^^^  ^^  plaintiff,  at  the  time  when,  Sec.  then  and  there 
ayerred,  ^^H  knowing.  Sec.  and  also  that  he,  tiTe  said  defendant,  at  the  time  when,  &c. 
[  533  ]  had  about  him  one  other  piece  of  false  and  counterfeit  money,  made,  &c.  to 
The  indict  the  likeness,  &c.  notwithstanding  defendant  then  and  there  well  knowing,  &e. 
ments  need  The  defendant  was  found  guilty;  but  a  point  was  reserved  for  the  opinion  of  the 
"iSlt'^h*^  f  J"*^S®^  —whether  it  was  essential  that  the  indictment  should  aver,  in  the  Ian- 
fender  ^was  S"*'^®  of  the  statute,  that  the  defendant  was  a  com^non  fsfterer  oj  faUe  money. 
a  common  ^°  ^^^h  argument  it  was  contended  for  the  defendant,  that  this  case  differed 
utterer  of  from  those  crimes  to  which  the  statute  had  assigned  a  technical  name,  by  which 
false  mo  only  they  were  known,  whereas  here  the  act  set  out  the  facts  which  should  con- 
nej^.to  war  gtitute  the  crime,  and  only  concluded  severally  that  a  person  offending  shottld 
'roater%un  ^^  ^^^^^^  or  adjudged  to  be  a  common  utterer,  &c.  The  judges  eoncurred 
»hment  of  '"  opinion  that  the  indictment  was  sufficient. 

the  third         «  ^«  ^^  ^ii^  general  ni1e9  to  be  obsenred  in  framing  this  indietnieat,  vuit  atUe»  p.  614; 
section  of    a^d  as  to  the  mode  of  trials  vide  ante,  p.  616;  and  see  Petersdocirs  indss»  Crin.  Div. 
the  sU         tit  «'  Coin." 
tntet. 
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4«  Bu  V.  MiGHAL.  Feb.  Sess.  1802.  Old  Bailey.  2  Leach,  C.  L.  638 ;  S.  C.  OoMisceal 
1  Eaat,  P.  C.  1  East.  P.  C.  add.  xix.;  Rubs.  &  Ry.  29.     &  P.  Rex  v.  >/  w»^  «>»«■ 
Booth.  Russ.  &  Ry.  7.  t^'^S^ 

The  indictment  in  this  case  charged  that  the  defendant  was  before  that  time  holden,  in  m 
M  due  form  of  Imo  tried  and  convicted  9i  the  Guildford  quarter  sesssons  on  a  cer- gabseqaent 
taiB  indictment  against  him  for  uttering  false  and  counterfeit  coin,  knoinng  it  case,  not  to 
to  be  soch;  having  about  him  at  the  time  in  his  custody  and  possession  other  ^®  necessa 
&lie  and  counterfeit  money;  and  that  it  was  thereupon  adjudged  by  the  Court,?  I**  ^^^ 
thai  he  should  be  imprisoned  for  a  year,  and  until  he  found  sureties  (or  his  good  ^^  ^^ 
behaviour  for  two  years  more;  and  then  averred  that,  having  been  so  convicted  eond  of  ' 
«8  a  common  utterer  of  false  money,  he  afterwards  uttered  other  false  and  fence 
counterfeit  money.     The  objection  taken  in  arrest  of  judgment,  and  which  was  against  tbii 
referred  for  the  opinion  of  the  judges,  was  this:  that  in  stating  the  original  rer'^^"^®*  ^^ 
cord  and  judgment  of  the  court  of  quarter  session,  it  is  not  averred  that  4he '|,  J  ^^^^ 
Ck>a]t  did  aamdge  the  defendant  to  be  a  common  vAterer^  but  only  that  they  con*  before 
victed  and  adjudged  the  prisoner  to  be  imprisoned  twelve  months,  and  to  find  which  ihe. 
security  for  his  good  behaviour  for  two  years  more.     But  the  judges  held  that  former  tri 
it  was  not  necessary  that  the  Court  should  adjudge  the  defendant  to  be  a  com^  ^rl'Vi  ^ 
non  utterer,  though  the  statute  says  he  shall  be  deemed  and  taken  to  be  a  ^  aefenS* 
couuDon  utterer,  that  being  a  conclusion  of  law;  and  it  being  sufficient  for  thei^^i  ^^  y^^  ^ 
court  before  which  the  defendant  is  convicted  of  any  ofience  within  the  statute,  common  tit 
to  adjudge  him  to  sufier  the  punishment  inflicted  by  law  on  the  offender.  terer, 

5.  Rexv.  Turner.     Summer  Sess.    18^24.   Warwick.    1  Ry.  &  Moody,        L  ^^  1 

C.  C.  R.  47. 
The  prisoner  was  tried  and  convicted  in  this  case  for  feloniously  uttering  a  ^^  iadiet 
fiilse  and  counterfeit  shilling,  well  knowing  the  same  to  be  false  and  counterr  ^^^  °P^? 
fett,  contrary  to  the  statute,  &c.  having  been  twice  before  convicted  of  similar  ^^^i^^  ^f 
utterings,  a£  misdemeanours,  contrary  to  the  same  statute.     It  was  objected  thiaetatnte, 
after  the  trial,  in  arrest  of  judgment,  that  the  present  indictment,  in  setting  forth  for  feloai 
the  trial,  conviction,  and  judgment,  upon  the  second  indictment  for  the  second  p">ly  fitter 
ofience,  (and  which  were  essential  to  constitute  the  crime  a  felony,  as  charged  '°f  c<Muiter 
tn  the  present  indictment,)  was  defective  in  not  stating  or  aUoging  a  proti/  P^ Siw^xm^ 
Uiper  recordum  in  respect  of  those  proceedings,  a^  appeared  to  have  been  done  covictions 
in  the  second  indictment,  in  stating  the  proceedings  had  under  the  first  in-  and  jndg 
dictment.     It  was  also  objected,  that  there  ought  to  have  been  an  allegation  menu  for 
that  the  former  convictions  and  indictments  remained  in  force,  unreversed^  mifldemea 
fcc.     And  further,  it  was  objected  that  the  present  indictment  did  not  allege  as  ''^^me^rta 
fiicts,  the  actual  committing  of  the  two  former  offences,  or  even  the  trials,  con-  ^i^    mm^ 
victions,  and  judgments,  upon  both  of  them;  but  Che  trial,  conviction,  and  set  oot  the 
judgment  upon  the  second  indictment;  whereas  the  second  indictment  appear- former  con 
ed  to  have  alleged  a  trial,  conviction,  and  judgment  on  the  first.     Upon  these  yictionsud 
objections,  judgment  was  respited  by  the  learned  judge,  who  submitted  to  the  J^W"^^"' 
judges,  whether  the  judgment  should  be  arrested,  or  whether,  in  case  the  in-«rotttp« 
dictment  should  be  deemed  defective  as  an  indictment  for  felony,  it  would  war-  fef  •  per  re 
rant  a  judgment  for  the  oflence  as  a  misdemeanour.     The  judges  held,  that  eordum 
the  indictment  was  bad,  for  the  want  of  a  prout  patet  per  recordum  in  the  state- 
ment of  the  conviction  and  judgment  for  the  second  offence,  and  that  no  judg- 
ment could  be  given  for  the  misdemeanour  upon  this  record.     The  Judgment 
was  therefore  arrested.      See  Russ.  &Ry.  d^'*?;   1  East.  P.  C.   183;  S 
Leach,  858. 

(6  2)  Wiethe  pleas.     See  anicy  vol.  2.  p.  735.  745. 

(c  2)  Jh  to  the  evidence* 
The  evidence  to  be  adduced  in  support  of  the  prosecutor's  charge  must  de- 
pend entirely  upon  the  exact  nature  and  enormity  of  the  crime  stated  in  the  m- 
^ictment;  as,  for  instance,  should  it  be  for  uttering  counterfeit  money  gener- 
ally, you  must  also  prove  the  uttering  or  tendering  in  payment  the  sum  in 
question,  and  prove  it  to'be  base  and  counterfeit,  and  then  establish  that  the 

*  By  the  8tli  eectioa  of  the  16  Geo.  2.  any  offender  oat  of  prison  ditcoYering  two  or  more 
yendns  gailty  of  any  of  the  aaid  offences,  so  as  they  be  thereof  convicted  shall  be  pardoned. 
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\  ^9^  ]  Mbttdant  knew  it  to  be  counterfeit  at  the  time  he  uttered  it.     This  of  course 
nmflt  be  done  by  circumstantial  evidence.     If,  for  instance,  it  be  proved  that 
**  he  uttered  on  the  same  day,  and  at  other  times,  base  money  of  the  same  de- 

scription to  the  same,  or  to  a  different  person,  or  had  other  pieces  of  base  mo- 
ney about  him  when  he  uttered  the  pounterfeit  money  in  question,  this  will  be 
endence  from  which  the  jury  maypresume  a  guilty  knowledge;  2  Leach, 
983;  1  N.  B.  92;  1  Campb.  325.  This  evidence  may  be  given  upon  the  gen- 
eral principle  that  the  conduct  of  a  prisoner  is  admissble  in  evidence  to  prove 
a  guilty  knowledge.  In  such  cases,  indeed,  when  the  intention  does  not  ap- 
pear from  the  transaction  itself,  it  must  be  inferred  from  the  facts  and  circum- 
gteaeeo.  Such  previous  utterings  are  therefore  evidence,  although  they  nwj 
be  substantive  oiiences.  The  whole  demeanor  of  the  prisoner  may  afford  fir^ 
quent  evidence  of  his  mind  or  intention;  for  it  is  a  general  rule,  that  when 
crimes  intermix,  and  one  is  evidence  to  prove  another,  the  Court  must  go 
through  the  whole  detail.  There  must,  however  in  such  cases  be  such  a  con* 
neotion  as  to  warrant  the  inference  of  knowledge  in  the  principal  case.  This 
may  arise  in  the  case  of  uttering  from  proximity  of  time;  but  the  more  detacbr 
ed^  point  of  time  the  previous  utterings  are;  the  less  relation  wifl  they  bear 
to  that  stated  in  the  indictment.  The  fact  that  all  the  money  uttered  is  from 
the  same  die  is  important  to  connect  the  uttering,  and  to  indicate  a  guilty 
knowledge.  To  make  any  of  these  circumstances  evidence,  it  is  however  to 
be  Jilways  borne  in  mind  that  there  must  be  a  strong  connection  in  the  siiloiect 
matter.*  Other  indications  of  guilty  knowledge  and  intentions,  such  as 
tbft  taking  fH^cautions  to  prevent  a  quantity  of  base  coin  from  being  injured  bj 
nibbing,  and  the  possession  of  powder,  S^.  used  to  give  the  base  coin  the  usu- 
nl  appearance  of  coin  which  has  been  in  circulation,  are  too  obvious  to  require 
remark;  see2  Starkie^slawofevidenoe,378;  and  Archboid's  Pleading's  and 
Bvidence,  278.  Again,  should  the  indictment  be  for  a  subsequent  oflencei 
prove  1st.  The  uttering  as  above  stated;  and,  if  a  third  offence,  it  must  be 
woved  to  have  been  committed  within  six  months  before  the  conmiencement  of 
Uie  present  prosecution;  15  Geo.  2  c.  28.  s.  5;  and  27  Geo.  3.  c  .126.  s«  8; 
and  Sd.  Prove  the  former  conviction  thus:  if  they  were  in  the  same  counij, 
8u;.  get  the  clerk  of  assize,  or  clerk  of  the  peace  to  make  up  the  records,  and 
produce  them  at  the  trial;  if  in  another  county,  Sic  the  clerk  of  assize  and 
clerk  of  the  peace  respectively  are  required  by  the  statute  to  give  the  prose- 
cutor or  any  other  on  behalf  of  his  majesty  upon  application  a  short  transcript, 
which  being  produced  in  court  shall  be  sufficient  evidence  of  the  same,  and 
for  which  transcript  ^  6d.  and  no  more,  shall  be  paid;  15  Greo.  2.  c.  S28 .  s.  9; 
and  see  Archbold^s  Crim.  Pi.  and  £v.  279. 

Again,  should  the  indictment  be  founded  on  that  clause  of  the  act  which  cre- 
ates an  oflfence  for  uttering  twice  within  ten  days,  prove;  1st.     The  two  b^ 
fences  as  h^  already  been  pointed  out;  and  2d.  Frove  them  both  to  have  been 
I  696  ]  oQimnitted  on  the  same  day,  or  within  the  space  often  days,  according  as  it  is 
alleged  in  the  indictment. 

Again,  should  the  charge  made  against  the  prisoner  be  for  selling  counter 
Ait  money,  having  other  counterfeit  money  at  the  same  time  in  his  possession^ 
prove,  1st.  The  ofibnce  of  uttering  uf  9upra;   and  2d.  Prove  that  the  defend- 
ant at  the  same  time  had  about  him  some  more  pieces  of  the  .counterfeit  money 
specified  in  the  indictment;  vide  ante^  p.  529* 

(d  2)  Aitoihe  judgment  and  punishment. 

The  judgment  to  be  pronounced  will  depend  entirely  upon  the  nature  of  the 

^  Upon  an  indiotmeat  for  aUering  a  bill  of  exchange,  it  was  held,  that  the  prosecatoff 
was  not  at  liberty  to  prove  that  a  bank  note  which  wai  found  in  the  pocket  of  the  prieoaer 
WM  foifsd.  By  Bayiey,  J.  Lancaster  Summer  Aaaizea,  1820,  M.  S.  2  SUrk.  £v.  879. 
8e  it  appean  not  to  be  a  rafficient  ground  for  convicting  a  perwn  of  the  aecond  oflbnee 
ander  the  16  Geo.  2.  of  having  other  bad  money  in  poneasion  at  the  time  that  ancb  penon 
was  aasociatinf  with  another  not  present  at  the  uttering,  who  had  laige  quantities  of  bad 
money  abont  him  for  circulation,  or  that  such  person  on  the  day  after  the  uttering  bad  in 
peMission  m  smaU  aamber  of  pieces  of  bad  moneys  Rues.  It  Ry.  C.  C.  R.  142;  and  aee 
Baii.  aad  Ry.  25. 
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offence  charged,  and  on  the  stat.  16  G.  2.  as,  for  inatance,  whether  it  be  Ibr 
ottering  counterfeit  money  generally,  the  punishment  for  which  crime  is  mx 
months^  imprisonment,  and  surety  for  good  behaviour  for  six  months  mofe;  or 
whether  it  be  for  a  subsequent  ofience,  being  the  second  offence,  ib  which  caM 
the  punishment  is  two  years'  imprisonment,  and  security  for  good  behc?ie«r 
for  two  years  more;  or  the  third  offence  in  which  case  the  punishment  is  death; 
or  whether  it  be  for  uttering  twice  on  the  same  day,  or  within  ten  days^  in 
which  case  the  punishment  is  one  years'  imprisonment,  and  surety  fiMr  good 
behavioiir  for  two  years  more;  but  if  the  crime  of  counterfeiting  be  aflerwaidi 
repeated  even  once,  death;  or  whether  it  be  for  uttering  counterfeit  money, 
halving  other  counterfeit  money  at  the  same  time  in  his  possession,  in  wUeb 
case  tne  punishment  for  the  first  offence  is  one  years'  imprisonment,  andsors^' 
ty  for  two  years'  more,  and  for  a  repetition  of  any  crime  of  uttering  or  tender* 
iog  counterfeit  money,  death. 

An  indictment  on  the  15  €reo.  2.  c.  28.  s.  2.  for  feloniously  uttering  conn> 
terfeit  coins  after  two  convictions  and  judgments  for  misdemeanor,  on  the 
statute,  must,  it  has  been  seen,  ante,  p  534.  set  out  the  former  con^ 
jadgtaaeDtB  prout  paktper  recordum^  and  that  a  judgment  for  mil  ~ 
not  be  given,  on  an  indictment  for  felony,  but  for  want  of  each 

2.   Cf  oiher  countries. 

(a  1)  Jiato  what  consHtutu  ike  offence. 

The  37  Geo.  3.  c.  126.  declares,  that  if  any  person  shaU  utter  or  tender  in 

payment,  or  give  in  exchange,  or  pay  or  put  on  to  any  person,  any  false  or 

counterfeit  coin,  not  the  proper  com  of  this  realm,  nor  permitted  to  be  current 

within  the  same,  resembhng,  or  made  with  intent  to  resemble,  any  gold  or  sihw 

coin  of  any  foreign  prince,  state,  or  country,  or  to  pass  as  such  foreign  coin, 

knowing  the  same  to  be  false  or  counterfeit;  and  shall  be  thereof  convicted; 

every  soch  person  ^all  suffer,  for  his  first  offence,  six  month's  imprisonment^ 

and  surety  for  six  months'  more;  for  his  second,  two  years  imprisonment,  and 

find  sureties  for  two  years  more;  and  for  his  third,  shall  be  adjudged  goihy  ol 

Mony,  without  benefit  of  clergy.*  I  •**• 

(61)  JhU>^  poiriiesby  whom  the  offence  may  he  commiUed. 

Ftdeoti/e,  p.  532. 
(c  1)  Jhto^  indictment  and  fnroeudingB  inddeni  thereio. 

Vide  anU,  p.  532. 
(H)  Rblativk  to  butino  and  selling  the  cubrbnt  coin. 

(a)  Jhto  what  canatiMes  the  offence. 
The  statute  5  &  6  Ed.  6.  c.  19.  enacts,  that  ifany  person  shall  exchange 
any  coined  gold,  silver,  or  money,  giving,  receiving,  or  paying,  any  more  m 
value,  benefit,  profit,  or  advantage  for  it,  than  the  same  was,  or  should  be  de- 
clared by  the  king's  proclamation  to  be  current  within  this  realm,  and  the  king's 
other  dominionsj  that  then  all  the  said  coined  gold,  silver,  or  money,  so  ex- 
changed, should  be  forfeited,  and  the  offenders  be  imprisoned  for  a  year,  and 
fined  at  the  king,s  pleasure.  It  was  objected  in  Rex  v.  De  Yonge,  14  East, 
402;  and  Rex  v.  Wright,  cited  14  East,  404,  anU^  vol.  iii.  p.  398.  that  theeX' 
changing  gidneae  for  hank  noieBy  taking  the  guineas  in  such  exchange,  at  a 
higher  value  than  they  were  current  for  by  the  king's  proclamation,  was  not  an 


restrictions  on  the  Bank  of  England  as  to  payments  in  cash;  (see  61  Geo.  8. 
c,  127;  52  G.  3.  c.  60;  53  G.  3.  c.  6;  64  G.3.  c.  62.)  were  made  upon  the 
subject,  which  have  now  ceased  by  the  operation  of  the  59  G.  3.  c.  41.  a.  1. 
which  removed  the  restrictions  on  payments  in  cash,  under  the  several  bank 
acts.     The  provisions  of  the  56  G.  3.  c.  68.  s.  13.  as  to  receiving  the  cunrttit 


*•  The  6tb  section  of  the  above  act  imposes  certain  penalties  on  peraons  haying  in 
tody  above  a  certian  nvmber  of  pieces  of  connterfeii  foreign  coin,  and  proiridca  for  the 
destniction  of  snch  coin;  and  see  0  &  10  W.  8.  c.  21.  s.  1;  12  Geo.  8.  e.  71.  s.  1;  sad 
56  Geo.  8.  c.  68.  s.  7. 
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now< 


coin  for  m»re  or  U$$  thaa  ito  raloe,  n-rwihig  to  its  denonunatioa,  are^ 
^wa? er,  a»  follows;  that  no  penon  shall  by  aoj  means,  device,  shift,  or  con* 
trivanoe  whatsoever,  receive  or  pay  for  ^  gold  coin  lawfiiUy  carrenl  withiD 
Um  Uttiied  Icingdom  of  Great  Britain  and  Ireland,  any  more  or  less  in  valoe^ 
bMieftt,  profit,  or  advantage,  than  the  true  lawful  value  which  such  gold  coin 
doib  or  shall  by  its  denomination  import;  nor  shall  utter  or  receive  any  pei^e 
or  pieces  of  gold  coin  of  this  realm  at  any  greater  or  higher  rate  or  value,  nor 
f  SM  ]  sit  any  less  or  lower  rate  or  value  than  the  same  shall  be  current  for  in  paj^ 

«eoording  to  the  rates  and  values  declared  and  set  upon  then  pursuant 
r;  «ad  that  every  person  who  shall  ofiend  herein,  shall  be  deemed  and 
giiilqr  of  a  miadenManor. 
Vi)  Ai9&e  imiUimtHL  and  proceedmgi  mddml  thereto. 

l«l.  «is  to  the  mdicbneni. 

of  the  above  act  forbids  the  traversinff  of  any  indictmeot 

and  declares  that  the  court  at  which  any  bill  afore- 

sibail  forthwith  proceed  to  try  the  person  against  whom  the 

cod  cause  be  shown  why  his  trial  should  be  post^ 

pj  :^t  f^tial  saode  of  (raming  an  indictment,  reforence  may  be 

«»a,  ^.^  esMtfc  Mii  So  Pkecedeots  refered  to  in  Petersdorff's  Indez^ 

^  ^$f&  p^mM,     Vide  anU,  vol.  ii.  p.  735.  746. 

^d.  Clothe  evtdence. 

dbffve  act  declares,  *^  that  on  any  proeecataoa  or 

^  cniiirn  kereafter  to  be  prosecuted  or  tried  for  any 

«  dhil  Mt  be  neceasaiy  to  prove  that  the  ^old  oona 

to  this  act,  isthe  current  com  of  tkaa 

iftd  taken  so  to  be,  if  received  or  p«idi, 

shall  be  proved  to  the  satisGso- 

«f  ahe  jrai%^  ;aiiDK>r«  «r  cc«Kt«  bdbre  whom  any  sim^  offender  or  offend- 

>^  ptvtiimcM  « crwii^   TW  evidpooe  necessary  to  sonport  the  in- 

bu^ii^  end  selling  must  be  clearly  estah 

K  in  general  cases.     Should 

■  tke  pimishaBeflt  of  which  is,  k  wiB 

tW  t  HH  sQctMsa  h»  6MriiitiSed  the  proof  of  the  prior  con- 

bv  aswnisa^that  the  derk  ot  the  peve  shafl  certify  such  conviction, 

«^  and  w  assre^  sIhH  be  paid,  and  cMCtk^  thai  such  certificate 

■B  coart  alhall  be  5«dMe2ift  ei  ■deuce  of  snch  former  conviction. 

Tftp  jndg^at  aed  ponishsarnt  BM^  ioDow  the  n«t«e  of  Ae 
ed  in  the  indirfent-     The  abofve  act  lieclares,  that  the  psstv 
hj  dne  come  of  law,  ahaD  suffer  impriwmmeiit  for  the  tcm 
months,  and  shall  find  sureties  for  his  or  her  good  behavioarfiv( 
to  be  cempoled  firom  the  end  of  the  said  six  months;  aj3&  tf  fk 
shafl  afterwards  be  convicted  of  the  like  ofence.  snch  penosi 
I  ^Q^  1   second  ofience,  snfler  one  year's  imprisomnenl^  and  ft«5  oar 

her  good  behaviour  tor  one  year  more,  to  be  computed  fion  the 
hat  mentioned  year;  and   if  the  same  person  shall  afterwni^ 
thisact,and  shall  by  due  course  of  law  be  convicted  of  any  sdbee  _ 
he  or  she  shall  be  imprisoned  for  the  term  of  two  yeaia  for  every 
ipient  oflence. 

eoUateral  Seatr(t9  ot  tPntrrtHltfllg.     See  tiln.  Cmirmd\  Cor- 
eiwirf;  FraudSy  Staitdt  (f;  Stamp; 

ftoUaUral  ConsangufnCts.   See  tit.  De»emh. 

CollaUral  BrSCCntS.     See^'tit  DesccnU. 

CCOlIatfbt.     See  tit.  Mtottaon. 

Collector.     See  tits.  Post4wrs€  Jet;  Rod;  Torts. 

COLLEGES.     Sec  tits.    Hospilai;  Mamktmvs;  Mfrtmam;  JPhfiiaang^ 
Coiiegeof';  Unircrsihi:   Vtsiffn-. 
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•  COLOJ^EL.     See  tke.  Army;  Cotdrael. 

COLOmES    OR    PI^mTIO.y8*     See  «l8o  African  Company; 
Bankrupt;  Contract;  Eart  India  Company;  Executors  and  Administrators 
Hudsonsllay  Company;  Insurance;  Interest;  Navigation;  Russia  Compa- 
f  i^;  Sierra  Leone  Company;  South  Sea  Company;  Turkey  Company;  Wit- 

I.  OF  THE  LAWS  OF  THE  MOTHER  COUNTRY  IN  FORCE 
IN  THE  COLONIES,  p.  639.  '^^^it- 

II.  OF  THE  INTERNAL  REGULATIONS  OF  THE  COLONIES, 

(«)  Of  the  general  system  of  the  internal  regulations,  p.  643.     (6) 1 

punishment  of  crimes  and  redress  for  civil  injuries,  p.  646. 

1st.  Of  the  punishment  of  crimes,  p.  646.  2d.  redress  of  civil  in- 
juries, and  breaches  of  contract,  p.  647. 

•  As  to  the  benefits  or  dimdvantagcg  accruing  to  the  parent  state  from  the  establishment 
and  protMtioB  of  coloniee,  see  ReesV  Cyclopedia,  tit.  Colony;  Smith,  W.  N.  b.  4.  c.  7; 
Bcoii0faam*8  Colonial  Policy;  Tucker  on  Trade;  Stoke's  Law  of  the  Colonies.  The  terme 
•oiopj  and  planUtion  arenaed  indiscriminately;  the  Utter  first  came  into  n<«e.  It  implied 
the  idea  of  introdacing,  institating,  and  establishing,  where  every  thing  was  desert  before; 
•8  the  plantation  of  Ulster,  of  Virginia,  of  Maryland,  and  other  places.  The  word  colony, 
which  18  derived  from  the  Latin  eolonia  (in  which  language  it  sii^nifies  simply  a  planUtion). 
»  said  not  to  have  bees  generally  adopted  till  the  reign  of  Cha.  2.,  and  denoted  the  polit* 
ieai  valalioa  in  which  the  plantation  stood  towards  this  kingdom.  In  difiereut  paru  of 
Naw*Ei^laod  (for  instance)  voluntary  societies  had  been  formed  among  penons  who  bad 
left  the  mother  conntry  on  account  of  restraints  imposed  upon  them  in  matters  of  religion* 
witbont  the  direction  or  participation  of  the  English  government;  so  that  in  the  time  of 
Cha.  2.  there  were  not  wanting  persons  who  pretended  to  doubt  of  their  constitutional 
dependence  on  the  crown  of  England;  and  it  was  recommended,  in  order  to  put  an  end  to 
iaoh  doabts,  that  the  king  shoold  appoint  governors,  and  so  make  them  colonies;  Reeve's 
Hist.  Ship.  188;  Smith,  W.  of  N.  b.  4.  c.  7.  vol.  ii.  359-  411.  A  colony,  therefore,  might 
he  considered  as  a  plantation  that  had  a  governor  and  civil  establishment,  subordinate  to 
(he  mother  conntry.  All  the  plantations  in  America,  except  those  of  New-Enalaod»  had 
snch  an  establishment,  and  they  were,  according  to  this  idea,  colonies  as  wellas  planta- 
tions. In  the  statutes  of  7  it  8  W.  8.  e.  22.  and  the  navigation  acts  made  afterwards,  the 
two  terms  are  used  without  distinction.  Newfoundland  ia  considered  as  a  colony  or  plan- 
tatioB,  as  in  reason  it  ought  to  be;  for  altbongh  it  has  already  been  regarded  only  as  a  fish- 
ary,  and  the  policy  of  the  government  has  been  to  prevent  planting  and  colonisation  there, 
yat  the  original  desi^  was  to  plant  that  island  as  well  as  Virginia,  or  any  other  nart  of 
America,  and  the  original  charters  appear  to  have  been  granted  to  planters  as  well  as  to 
merchant  adventurers;  (see  16  Car.  2,  c.  7.  s.  7.  &c.;  26  Car.  2.  c.  7;  Reeves's  UM. 
dhip.  128;  as  to  importation  of  fish  and  oil  in  foreign  ships  from  Newfonndlap^>  ^P«  of 
Sir  J.  Hawles.  Jan.  24,  1698,  Op.  on  4  Geo.  8.  c.  16.)  But  the  term  pla>-^ion  is  only 
applied  to  colonies  that  are  settled  principally  for  the  purpose  of  "^^\.V^^S?^'*  ^^  ^^ 
not  been  extended  to  the  British  dominions  in  Europe,  neither  t*>  ^"^l^"**  Toulon,  or 
Calias,  while  those  places  were  in  our  possession,  nor  at  tb*  P^^^^^  fl"y  io  Jersey  or 
Guernsey,  or  the  islands  in  the  English  channel. 

Colonies  or  planutlons  are  obtained  either  by  cono^  ?'^y  tnatj,  or  by  takmg  pos- 
aassion  of  nod  popolating  therein,  when  discovered  '^     ,k  ^< 


^«|iiently  his  majesty's  legislative  power  over  it,  as  conqueror,  is  subordinate  to  his  own 
aathority  in  parliament;  so  that  his  majesty  cannot  make  any  new  change  contrary  to 
fnndamenUl  principles,  or  exempt  the  inhabitants  from  the  power  of  parliament;  Cowpor, 
209.  Nor  can  the  king  legally  disregard  or  violate  the  articles  on  which  the  counti^r  is 
eaireodered  or  ceded;  but  such  articles  are  sacred  and  inviolable,  according  to  their  true 
intent  and  meaning;  ibid  298.  ei  supra.     It  is  necessary  and  fit  that  the  conquered  country 
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A  conquer  I     OF  THE  LAWS  OF  THE  MOTHER  COUNTRY  IN  FORCE 
fdSry        ^'    ^"^  IN  THE  COLONIES. 

beeomesa  j    Campbell  V.  Hall.  M.  T.    1774.  K.  B.  Cowp.  204. 

dominion  of     q^  ^^^  capitulation  of  the  island  of  Grenada  it  was  agreed  by  the  articles 
ind'll^rer*  of  capitulation,  that  it  should  be  governed  by  the  existing  laws  until  his  majes- 
itiabaolote  ty's  pleasure  should  be  known,  and  that  the  inhabitants  of  the  island  should 
controni,     enjoy  their  property  and  privileges  as  fully  as  the  other  subjects  of  his  majesty 
and  the  in  -^  ^^  British   Leeward  Islands.     A  treaty  of  peace  was  afterwards  signed, 
L  ^^  ]    by  which  Grenada  was  ceded  to  Great  Britain.     The  treaty  was  made  on  the 
habitants^    ^^^  p^^^  1763;  and  in  the  next  year  a  proclamation  issued  under  the  great 
r^^v&t^^  seal,  by  which  it  was  declared' that  the  king  had  commissioned  his  governor, 
are  to  be     as  soon  as  the  state  and  'circumstances  of  the  colony  would  admit,  to  call  an 
deemed  sab  assembly  to  enact  laws.  Anolher  proclamation  was  issued  on  the  J6th  March, 
jecu,  and    nQi^  reciting  a  survey,  and  division  of  the  ceded  islands,  which  his  majesty 
not  aliens    ^^^  ordered  to  be  divided  into  allotments,  as  an  invitation  to  purohasers  to 
AUhoochr  CO™®  in  and  purchase  on  the  terms  specified  in  the  proclamation.     On  the  9th 
the  con      of  April,  1764,  a  commission  actually  issued,  in  compliance  with  the  ptomise 
qaeior  may  held  out  in  the  proclamation,  appointing  General  Melville  governor,  with  a 
'  have  an  in  power  to  summon  an  assembly  ais  soon  as  the  state  and  circumstance?  of  the 
heront  right  {gjand  would  admit,  and  to   make  laws  with  the  consent  of  the  governor  and 
tore  over     council,  with  reference  to  the  manner  adopted  in  the  other  assemblies  in  the 
'    the  ceded  king's  provinces  in  America;  but  before  the  arrival  of  the  governor  atGren- 
country,  he  ada,  indeed  before  his  departure  from  London,  letters  patent  were  issued  un« 
cannot  ex    der  the  great  seal,  by  which  an  alteration  was  made  in  the  duties  that  had  been 
•rcise  that  established  while  the  island  was  in  possession  of  the  French,  and  the  exporta- 
EaTDreTi  ^  ^^^^  ^^  sugar,  and  the  duties  were  made  the  same  as  those  payable  in  the  olh~ 
OBsly  estab  ®r  British iLee ward  Islands.     On  the  validity  of  these  letters  patent  a  question 
lished  a  dif  arose;  and  though  the  abolition  of  the  French  duties,  and  substitution  of  the 
ferent  oon   new  tax  were  just  and  equitable,  with  respect  to  Grenada  itself  and  the  other 
T'^ST't*'  Leeward  Islands,  yet,  through  inattention  in  inverting  the  order  in  which  the 
tL  rnl        instruments  should  have  passed,  the  letters  patent  were  contradictory  to  the 
nniverMU    ^^""©"^  ^^^f  ^^  ^^^  crown,  and  were  therefore  determined  to  be  void.     The  two 
that  the  ar  proclamations  and  the  commission  to  governor  Melville  were  considered  as 
tiolesof  ca  amounting  to  an  irrevocable  grant  to  all  who  might  be  inhabitants,  or  might 
pitnlation     acquire  property  in  the  island  of  Grenada,  or,  more  generally,  to  all  whom  it 
n^oimtrv    °^^5^  ''oncern,  that  the  subordinate  legislation  over  the  island  should  be  exer- 
is  surrender  ^*^^  ^^  **"  assembly,  with  the  consent  of  the  governor  and  council,  in  like 
ed,  and  the  ^anJ^er  as  the  ^iher  islands  belonging  to  the  king.     There  was  no  reservation 
articles  of   |n  the  original  proc^^rnation  of  any  legislative  authority  to  be  exercised  by  the 
^wl^7:     u^l/""   VV     .?''n®*.-^'a"^  council  under  his  authority,  till  the  assembly 
rJded    are  ?*'?*'^  ™^f  i  ^^'/^  ^"i";.^**  "  *  government  by  laws  in  being,  and  by  courts  of 
^^  and  l""**^^'  T^  ^l  *  *«g'«»at/^«  «"^ority,  until  an  assembly  should  be  called,  after 
inviolable.  ^^^  proclamation,  therefore,  acts  oi  u  i^i^tion  could  only  be  performed  by  the 
The  law  of  assembly  of  the  island,  or  by  acts  of  tV       u^^^^^j  ^^  Great  Britain. 
l^l^^V.n..lf\t^A        }u'  i"  ^^l*^^™g  the  judgm.,,  ^f  ti^^  ^  .„  jj,^  preceding 

ttiria      J^  '     "^  f  '"''  J''^  ^''"''''^'"^  propositions  as  clca.  ^j^^^  countiy  conquer- 
the  nniversality  and  antiquity  of  the  maxim.     So  where  the  la».   ^  ..  •  u  j  . 

torjr  are  rejected  without  the  substitution  of  other  laws,  or  are  SS.™  vanquished  tern- 
Bubjects,  such  territory  is  to  be  governed  according  to  the  rules  of  natuiS?  *"^   ^*?^"i!J' 


2  Salk.  412,  The  king  may  preclude  himself  from  the  exercise  of  his  prUS^?.  ^f  ^^^' 
tive  authority  in  the  fiwt  instance,  over  a  conqured  or  ceded  country,  by  promisJ^f*'"^ 
it  in  an  assembly  of  the  inhabitants  and  a  governor,  or  by  any  other  measure  of  a  siiLi 


nature,  by  which  the  king  does  not  claim  or  reserve  to  himself  tbis  important  prerocaliT^ 
Cowp.  214;  Chitty,Jon.  Prer.  r-  r«      a       '^ 

If  an  uninhabited  country  be  discovered  and  peopled  by  English  subject,  they  are  su|v. 
posed  to  possess  themselves  of  it  for  the  benofit  of  their  sovereign,  and  such  of  the  English 
laws  then  in  force  as  are  applicable  and  necessary  to  their  situation,  and  the  condition  of 
an  infant  colony,  as  for  instance,  laws  for  the  protection  of  their  persons  and  property,  are 
immediately  in  force;  2  P.  W.  76;  2  Salk.  411.  pi.  1;  2  Ld.  Raym.  1245;  1  Bla.  Cam. 
107.  Wherever  an  Englishman  goes,  he  carries  with  him  as  much  of  English  Jaw  and 
Hberiy  m  the  nature  of  his  situation  will  allow. 
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ed  by  the  British  arms  becomes  a  dominion  of  the  king,  in  right  of  his  crown;  ^^^^^  tiU  al 
and,  therefore,  necessarily  subject  to  Ihe  legislature,  the  parliament  of  Great  ^f^^  ^y 
Britain.     3d.  The  conquered  inhabitants,  onco  received  under  the  king's  P^"©- or  and*^"*'^ 
tectioo,  become  subjects,  and  are  to  be  universally  considered  in  that  light,  eqaally  af 
act  as  enemies  or  aliens.     3d.  The  articles  of  capitulation  upon  which  the  fecu  all  pe» 
country  is  surrendered,  and  the  articles  of  peace  by  which  it  is  ceded,  are  sa-«>naand  all 
cred  and  inviolable,  according  to  their  true  intent  and  meaning.     4th.  The  P'T^Pf'^y 
law  and  legislative  government  of  every  dominion,  equally  a  fleets  all  Persons  ^*^i!f*{,L 
and  all  property  within  the  limits  thereof;  and   is  the  rule  ot  decision  for  all  ^f^  ^^^^  ;g 
questions  which  arise  there.     Whoever  purchases,  lives,  or  sues  there,  puts  the  nile  of 
himself  under  the  law  of  the  place.     5th.  The  laws  qf  a  conquered  country  deciaton  for 
contiaue  in  force,  until  they  are  altered  by  the  conqueror:  the  absurd  excep-<^ll  ^°^- 
tion  as  to  Pagans,  mentioned  in  Calvin's  case,  shows  the  universality  and  an-  ^**!°'  7li '«»' 
4iquity  of  the  maxim.     For  that  distinction  could  not  exist  before  the  Chris-    r  ^^  -i ' 
Xiae  sera;  and  in  all  probability  arose  from  the  mad  enthusiasm  of  the  Cru- 
sades.    In  the  present   case,  the  capitulation  expressly  provides  and  agrees,  where  a  co 
that  they  shall  continue  to  be  governed  by  their  own  laws,  until  his  majesty's  lony  of  En 
further  pleasure  be  known.     6th.  If  the  king  (and  when  I  say  the  king,  I  al-glish  sub. 
ways  mean  the  king,  without  the  concurrence  of  parliament)  has  a  power  tojfcj*."^  ••* 
«lter  the  old  and  to  introduce  new  laws  in  a  conquered  country,  this  legislation  "*"  Sy*for 
being  subordinate,  that  is,  subordinate  to  his  own  authority  in  parliament,  he  jQ^riy  inha 
cannot  make  any  new  change  contrary  to  fbndamental  principles:  he  cannot  bited,  the 
exempt  an  inhabitant  from  that  particular  dominion;  as  for  instance,  from  the  lawi  in 
Jaws  of  trade,  or  from  the  power  of  parliament,  or  give  him  privileges  exclu-JowJ*  •"  . 
jjive  of  his  other  subjects;  and  so  in  many  other  instances  which  miffht  be  put.  p^®?  ™ 
«.  Blankard  V.  Galdy.  T  T.    1692.  K.  B.  2  Salk.  41 1 ;  S.  C.  4Mod.225.  ^^^^j™^^ 
In  debt  on  a  bond  the  defendant  prayed  oyer  of  the  condition,  and  pleaded  mte  in  the 
the  statute  E.  6.  against  buying  offices  concerning  the  administration  of  jus- new  colo 
tice;  and  averred,  that  this  bond  was  given  for  the  purchase  of  provost  mar-  ny.* 
shall  in  Jamaica,  and  that  it  concerned  the  administration  of  justice,  and  that  got  an  aet 
Jamaica  is  part  of  the  revenue  and  possessions  of  the  crown  of  England.   Theof  parlia 
plaintiff  replied,  that  Jamaica  is  an  island  beyond  the  seas,  which  was  con- ment  after 
quered  from  the  Indians  and  Spaniards  in  Queen  Elizabeth's  time,  and  the  in-  j^^^J"  jj^* 
habitants  are  governed  by  their  own  laws,   and  not  by  the  laws  of  England.  ^.„  «^  ^^ 
The  defendant  rejoined,  that  before  such  conquest  they  were  governed  by  their  bi„aing  on 
^wn  laws;  but  since  that,  by  the  laws  of  England.     The  Court  held,  that  m  the  oew  co 
case  of  an  uninhabited  country  newly  found  out  by  Enghsh  subjects,  all  laws  lony,  an 
in  force  in  England  arc  in  force  there ;  but  that  an  act  of  parliament  made '""  "  *^^^^ 
in  England  would  not  be  binding  on  the  new  colony,  unless  it  be  particularly  ^^J^^  ^ 
named. 

II.  OF  THE  INTERNAL  REGULATIONS  OF  THE  COLONIES.*  ^^  E,g,i,, 

(a)   Of  the  seneral  system  of  the  irdemal  regulations,  man  real 

1.  Campbell  v.  H.ll.^'m.  T.  1774.  K.  B.  1  Cowp.  208  ding  in  a 

Per  Lyi'd  Mansfield,  whoever   purchases,  lives,  or  sues  in  a  colony,  puts c^lonj^^wb 
•  Bnt  a  country  thai  comes  to  the  crown  by  title  or  descent  retaina  ita  old  laws,  which  J^^j^.  ^  ^„ 
cannot  be  altered  by  the  king  without  the  authority  of  an  act  of  parliament;  Calvin  s  ease,  ^^^  ,^^^  ^^ 
7:  Ren.  17.  .     ,  i  .^  .u-.  gnlationa  of 

t  And  in  the  year  1722  these  points  were  expressly  recognised  upon  an  JPP®!*'  •{^.J'^Jibe  place. 


fltatutes,  unless  specially  named.  2dlj.  That  when  the  king  of  England  conquers  a  conn- 
try,  he  may  impoVe  upon  the  inhabitants  what  laws  he  pleases.  Bui.  3dly.  that  unti  such 
laws  be  given  by  the  conqueror,  the  laws  and  customs  of  the  conquered  country  shall  hold 


Colonies.  80;  4  Bl,  Com.  109.  .       ^    .         ,        .    . 

t  WUh  reJpect  to  their  interior   polity  oar  colonies  are  properly  of  Ihroe  doscription.: 
ll  Provincilll  e,t«W«hment..  the  constitntion.  of  which  depend  on  ihrf  reepeefive  «oa. 
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liimself  under  the  law  of  the  place.  An  Englishman  in  Ireland,  Minorca, 
Isle  of  Man,  or  the  plantations,  has  no  privilege  distinct  from  the  natives. 
4.  AccHANAN  V.  RucKER.  H.  T.  1808.  K.  B.  9  East,  192. 
This  was  an  action  of  assumpsit  on  a  judgment  obtained  in  the  islasd  ofTo- 
bagn.  It  appeared  in  evidence  that  the  defendant,  when  sued  in  the  cokMiy, 
had  only  been  summoned  ^^  by  nailing  up  a  copy  of  the  declaration  at  the 
Court-house  door;"  but  no  proof  was  adduced  to  show  that  he  had  ever  been 
present  in  the  colony,  or  subject  to  the  jurisdiction  of  the  Colontal  Conrt  at 
the  time  of  the  commencement  of  the  suit,  or  at  any  subsequent  period.  Hf 
a  law  of  the  district,  it  was  provided,  that  if  a  defendant  be  absent  fr^am  the 
hlani,  and  having  no  attorney,  or  manager,  there,  such  mode  of  summoning 
^liall  bo  deemed  good  service.     It  was  contended,  on  a  motion  to'^set  aside  a 

missions;  (see  the  form  of  a  Governor *8  Commission,  Stokes,  ch.  4.)  issaed  by' the  erowo 
to  the  governors,  and  the  instructjons  which  osnally  accompany  thode  commisBions,  onder 
the  anthorities  of  which  provincial  assemblies  are  constitated,  with  the  power  of  makiag 
local  ordinances,  not  repugnant  to  the  laws  -  of  England.     2d.    Proj^rietary  governmeDtay 
sranted  out  by  the  crown  to  individuals,  in  the  nature  of  feudal  principalitiest  with  all  the 
inferior  regalities  and  subordinate  powers  of  legislation,  which  formerly    belonged  to  the 
owoeri^ of  counties  palatine;  yet  still  with  these  express  conditions,  that  the  ends  for  which 
the  gvant  was  made  be  substantially  pursued,  and  that  nothing  be  attempfed  which  may  der- 
ogate from  the  sovereignty  of  the  mother  country.     3d.  Charter  govern meots  in  the  nature 
of  civil  corporations,  with  the  power  of  making' bye-laws  for  their  own  interior  regalatioiiy 
not  contrary  to  the  laws  of  England;  and  with  such  right  and  authorities  as  are  specially 
given  them  in  their  several  charters  of  incorporation.     The  foim  of  government  in  most  of 
them  is  borrowed  from  that  of  England.     They  have  a  governor  named  by  the  king,  (or 
in  some  proprietary  colonies  by  the  proprietor)  who  is  his  representative  or  deputy.     They 
have  courts  of  justice  of  their  own,  from  whose  decisions  an  appeal  lies  to  the  king  and 
(in)  coanctl  here  in  England.     Their  general  assemblies,  which^are  their  House  of  Com- 
mons, together  with  their  councils  of  state,  being  their  upper  house,  with  the  concurrence 
of  the  king,  or  his  representative,  the  governor,  make  laws  suited  to  their  own  emergencies. 
But  it  is  particularly  declared  by  statute  7  &  8  W.  3.  c.  22.  that  alljaws,  bye-laws,  usages, 
and  customs,  which  shall  be  in  practice  in  any  of  the   plantations,'  repugnant  to   any  law 
made  or  to  be  made  in  this  kingdom,  relative  to  the  said  plantation,  shall  be  ntterly  void 
and  of  none  effect.     And,  because  several  of  the  colonies  had  claimed  a  sole  andezclnsiVe 
nght  of  imposing  taxes  upon  themselves,  the  statute  6  G.  3.  c.  12,  expressly  declares  that 
all  his  majesty's  colonies  and  plantations  in  America  have  been,  are,  and  ought  to  be,  sub- 
orUmttte  to,  and  dopendant  upon,  the  imperial  crown  and  parliament  of  Great  Britain,  who 
have  full  power  and  authority  to  make  laws  ard  statutes  of  sufficient  validity  (o  b-nd  the 
colmtie^  and  people  of  America,  subjects  of  the  crown  of  Great  Britain,  in  all  cases  whatsoever. 
.'Vnd  tb|8  anthority  has  been  since  very  forciblv  exemplified  and  carried  into  effect  by  the 
statulo  7  Geo.  S.  c.  69.  for  suspending  the  legislation  of  New- York,  and  by  several  sobse- 
quenl  statutes.     Hence  it  is  clear  that,  generally  speaking,  the  common  law  of  England  does 
not,  as  such,  hold  m  the  British  colonies;  such  colonies  are  distinct  fiom,  though  dependent 
on,  England;    are  subject   to  the  control  of  parliament,  though  not  bound  by  any  acu  <^ 
parliament,  unless  particularly  referred  to  therein.  .        J      J  ^ 

rtri;.!!-  «^«1"?  *  <^*^"»''y.   or  colony,  the  crown  has  sometimes  thought  fit,  by  particnfsr 

^7n^^?LJ       I  •"''*'  *  l^^^^'i'o^  as  he  should  think  Ht,  with  thS  advice  of  a  council. 

tTn  o  SLn«U'''^'%"r^''  of  the  mo.t  competent  inhabitants,  subject  to  the  approbal 

rZ  -^fin^T"'"''  ""^  ^^^  ''''"'"•     '"  "^^'^  instances  there  are  three  'department  form- 

dSiv^  rJ  powe*r7rrmT„!5  •  ""V[  ^*?^?^  ^^'"^  **'^"'>'^''-  *•*•  The*^  "mor/ who 
aeriTea  DH  power  from,  and  w  subitantia  y  a  mere  aerraat  or  daaatv  of    lie  enmm  t  nn. 

C'r^^nir.'c.r'"'""^  ""1."  '•'"'  «"«'  «»'  The  criterion  for  hiS^V^JuJ^  S* 
n«X,i  t  h„T  "•  "1^*'  ""5  r*?  .■"""""'•  *«»•  The  colonial  oo«Beil..  ,hieh  A»H 'e  iheS 
n«lhorrty.  both  eiecativeaod  legWatiTe,  from  the  king'*  inatrucSom  totbe  »«raor      M 

pm«g«t!TaToa;?t3'r„7vi\,^"co7o'„!,7*'''"''i;'''  '"'".'  -'^^^'^r-^J  -.jc". 
lio««  bat  Mill  thev  era  h„   .hL     the  colonial  aaaembliea,  and  eierene  otker  ki^y  fmu-.- 

however.  .heir  acu  remain  loti    ?.T,h'  TtT''^'"'  "^  V*"  **»«•      ^"^  Z-**^. 

r.nokethegovor«or'n«ont^„^;,.TLf^"«'''^>.'"«.'"''y  '"'•~  "«»*«"».  «'<».n>«y 
•.f««nt  is,  .•nerallv  ,l!kr"    "»".•"  of  the  «,«embly.  is  appears  that,  tiU  revokwf.lmefc 

prnvogariTe.  It  ig  not  2  ITJl  *.„.  /  P^'-'ment  in  ED|;land  k  at,  iDeOMminriMbto 
r       8  nre,    n  ,g  not  (o  as   to   acts  of  ossembljr.  b«t  may  "be  t«,tal)y  eommnnieated  to     - 
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nonsuit,  that  as  this  was  the  established  law  of  Tobago^  it  was  no  objection  l  545  ") 
that  the  defendant  had  never  appeared  to  have  been  within  the  limits  of  the 
island,  nor  to  have  had  any  attorney  there,  nor  to  have  been  in  any  other  way 
aUb>]6ct  to  the  jurisdiction  of  the  court  at  the  time. 

Skdper  Lord  EUerdforoi^h :  it  is  quite  certain  that ^  by  per$on»  absent  from 
ffie  iskmdy  must  necessarily  be  understood  persons  who  'have  been  present, 
and  within  the  jurisdiction,  so  as  to  have  been  subject  to  the  process  of  the 
Court;  but  it  never  can  be  applied  to  a  person  *who,  for  aught  appears,  never 
was  t>TOsent  within  or  subject  to  the  jurisdiction. 

the  ^roTernor  of  a  colony.  The  s^me  as  to  pardoning  offenders  in  the  eoloniea;  ihoagh  it 
is  «saal  to  eioept  the  cases  of  treason  and  murder;  1  Chalm.  190.  Nor  can  there  be  aiy 
doubt  that  the  king  may  enable  the  ffovemor  to  grant  crown  lands,  franchises,  and  posaea- 
sions  in  the  colonies.  The  acts  of  the  governor  shoald  be  under  the  gi  eat  seal  of  the  pro- 
vince, unless  an  usage  e  contra  can  be  shown.  His  commission  may  be^  determined  by 
the  demise  of  the  crown,  as  other  offices  under  the  crown  are:  but  it  seems  tliat  his  acts 
done  at  any  time,  though  after  the  determination  of  his  office  by  the  demise  of  the  orown, 
o^  appointment  of  a  new  governor,  and  before  notice  thereof,  are  good.  Nor  will  the  de- 
termination of  his  patent  per  ae  annihilate  the  authority  of  other  oRicen  acting  indepeody, 
tfaoogfa  subordinatelj;  1  Chalm.  250. 

But  the  powen  of  governors  of  colonies  demand  a  more  eiplieit  atatemont.  Every  mv- 
emor  of  a  province,  by  his  commission  of  captain-general  and  gover«OT-in««hief,  and  by 
his  eommission  of  vice-admiral,  and  the  instnieiioos  which  accompany  them,  ia  ve^ad 
with  the  following  powers: — 

1.  Heisn  captain-general  of  the  forces  by  sea  and  land  within  his  province;  and  where 
a  provincial  establishment,  or  king's  govemmeiit,  joined  a  elmrter  colony,  it  was  aanal  to 
rowUkt  the  governor  of  the  provincial  establishment  captain  •general  of  thefbrens  by  oea  and 
land,  within  such  charter  colony.  The  govornor  has  also  the  appointment  of  all  miUlia 
offieera;  Stokes,  185 — 190. 

9.  As  governor- in-chief  he  is  one  of  the  constitntent  paits  of  the  general  asaembly  of  bis 
province,  and  has  the  sole  power  of  convening,  adjourning,  pit>n>|^oiDg,  and  diasolving  the 
gettemi  assembly:  he  moy  also  give  or  refuse  his  aasent  to  any  bill  which  has  passed  Uw 
cvMinetl  and  assembly.  The  governor  has  also  the  disposal  of  such  employments  as  Ua 
majeaty  does  not  didpo«ie  of  himself;  1  Chalm.  168:  snd  with  respect  to  such  offices  as  are 
mnally  f&Ued  by  the  immediate  appointment  of  his  majesty,  if  vacancies  happen  by  death 
or  removal,  the  governor  appoint^  to  such  offices  until  they'  are  filled  up  from  home;  and 
the  persons  appointed  by  the  governor  receive  all  the  profits  and  emoluments  of  soch  offi- 
ces, aatil  they  «re  superseded  by  the  king's  appointment  of  othere. 

3.  The  governor  has  the  custody  of  the  great  seol,  and  w  chancellor  within  his  province, 
with  the  same  process  of  jndicatare  that  the  lord  high  chancellor  has  in  England;  Stokes, 
191. 

4.  The  governor  b  ordinary  within  his  province;  and,  by  virtue  of  the  king*s  commis- 
nion,  he  collates  to  all  vacant  benefices;  be  has  also  the  power  of  granting  probate  of  wills 
and  administration  of  intestates'  affiiirs,  by  virtue  of  his  instructions;  Stokes,  199. 

6.  The  governor  presides  in  the  Court  of  Errors,  of  whieh  he  and  the  council  are  judges, 
to  bear  and  determine  all  appeals  in  the  nature  of  writs  of  error,  from  tha  snperiar  eourtrof 
oecnmon  law  in  the  province. 

6.  The  governor  is  nsnally  named  first  in  the  standing  commission,  isnied  under  the  11 
U.  12  Wm.  8.  c.  *J .  for  the  moro  effbctaal  suppresstion  of  piracy. 

T.  The  governor  is  also  vice-admiral  within  his  province;  but  he  dose  not  sit  in  the 
Court  of  Vice-Admiralty,  there  being  a  judge  of  that  court,  who  is  usually  awointed  from 
Ttugland.  In  time  of  war,  commissions  to  privateers  are  issued  by  the  judge  of  the  Court  of 
Vice- Admiralty,  in  conseqnenoe  of  a  warrant  from  the  governors;  Stokes,  199,  ei  eeq. 

Wkh  respect  to  the  colonial  assemblies  it  is  most  important  that  any  idea  thattbey  stand 
wa  the  same  footing  ns  the  English  House  of  Commons  should  be  excluded  from  oonstder- 
ntion.  The  prhtciptes  on  which  the  English  parliamepnt  rests  its  rights,  powers,  and  privi- 
leges, oannot  be  <extended  to  «  provincial  assembly.  Parliament  stands  on  its  own  lavrs; 
Che  **  hac  tt  e&nsuetndo  parliamenti,'^  which  are  founded  on  precedents  and  immemorial 
titoge.  The  plantetimi  assemblies  derive  their  ^negies  from  the  crown;  aad  are  reguUtad 
■by  their  respective  charters  and  usages,  and  by  the  common  law  of  England.  The  coneti- 
ttttlons  of  the  English  parliament  and  the  cplomal  assemblies  necessarily  diflTer:  the  latter 
cannot  in  general  oven  adjourn  thomselTM ;  this  13  done  by  the  governor,  who,  as  represen- 
tative of  the  k Ing .  is  the  first  branch  of  t  bis  subordinate  legislature.  It  is  however  generally 
true  thkt  a  lugal  and  confirmed  act  of  assembly  has  fhe  operation  and  force  in  the  colonies, 
that 'an  act  of  parliament  ha«  here. 

Loeal  circumstanees,  and  the  necessity  of  the  case,  must  also  create  several  difierenees 
hetween  pariisment  and  the  colonial  assemblies  with  respect  to  the  prerogatives  of  the  king, 
as  tMr  "  eaj^t,  prinevpimm;  et  finU.'*  So  that  there  can  be  no  doubt  diat  the  king 
rrtay  assent  to  m  act  of  afsembly  Ijfefore  it  meets;  or  dissent  though  the  session  be  .dosed. 
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{  646   I    (6)  OJ  thepuniskmeni  of  crimes^   and  redress  Jor  citil  injuries  and  brsakirg  <f 
Crimes  be  contract. 

iDg  deemed  isf.  Of  thepumHhment  of  crimes. 

local  m  Rexv.  Munton.  M.  T,  1793. K.  B.  l.Esp  62;  S.  C* 6  East, 690.  cited. 

their  natiire  ^pj^.^  ^^  ^^  information  against  the  defendant,  a  goveminent  storekeeper  in 
meat  can  Antigua,  who,  whilst  resident  there,  transported  false  vouchers  to  his  agent  in 
Dot  be 'sap  London,  which  were  afterwards  delivered  by  the  agent  to  the  Navy  office  in 
ported  for  town;  upon  the  trial  it  was  objected,  that  this  court  had  no  jurisdiction,  the  of- 
an  offence  fence  having  been  wholly  done  and  completed  in  the  West  Indies,  and  that  in 
conimitted  ^^.^j^^  j^  g^y^  ^y^^  court  jurisdiction  over  matters  committed  out  of  the  realm, 
tationsf  "*  t**®"^  ought  to  be  an  express  statute.  Lord  Kenyon,  C.  J.  admitted  the  vali- 
withoal  the  dity  of  the  objection,  but  said,  it  did  not  apply  to  this  case,  because  the  offence 
aid  of  an  had  been  completed  in  England  by  sending  the  false  returns  from  Antigua  to 
act  of  par    the  Navy-office. 

U  I  '  -f  The  prerogative  of  dlMenting  to  colonial  acta  ia  lo  material  to  the  existence  of  the  king's 
oAh^  of  sovereignty,  that  there  can  scarcely  be  imagined  a  case  in  which  such  power  could  not  be 
fence  be       Merciaod;  1  Chain.  815. 

comnleted       Though  the  statnte  7  &  8  Wm.  3.  c.  fB.  as  to  the  continuance  of  parliament  aAer  the 
in  Enrland  ^'d>*^  of  the  orown,  does  not  extend  to  the  plantations;  several  very  cogent  reaaons  have 
'  been  urged  in  support  of  the  doctrine,  that  the  demise  of  the  crown  does  not  dissolve  a  co- 
lonial assembly.     And  the  death  or  change  of  the  eovemor,  who  is  merely  the  repreaenta- 
(ive  of  the  sovereign,  does  not,  it  seems,  produce  that  eflect. 

The  dependence  of  the  colonies  on  the  crown,  and  the  sovereignty  of  the  king  •ver  them, 
are  not  weakened  or  affected  by  the  terminations  of  their  charters.  The  king  may  accept 
the  surrender  of  a  charter  granted  to  the  proprietor  of  a  colony.  Bubjf*ct  to  the  rights  of 
third  peiaons,  previously  acquired  under  the  charter;  and  in  these  cases  the  crown  may  re- 
sume the  reins  of  government,  and  may,  by  proclamation  under  the  great  seal,  authorise 
oziating  magistrates  and  officers  to  coniinue  in  the  eiercise  of  their  respective  functions. 
9o  as  Uie  king  has  a  right  to  govern  and  protect  all  his  subjects,  it  seemn  that  even  during 
the  existence  of  a  charter  the  king  may  take  it  away,  and  grant  fresh  powers  to  another 
in  cases  of  positive  necessity;  and  upon  an  extraordinary  exigency,  happening  through  the 
default  or  neglect  of  a  proprietor  of  a  colony,  or  of  those  appointed  by  him  or  their  inabi- 
lity to  protect  or  defend  the  inhabitants  in  times  of  war  or  imminent  danger;  but  in  such 
case  previous  civil  rights  remain,  and  mast  be  respected.  In  this  case  also,  and  in  others 
where  a  charter  lo  a  colony  is  forfeited,  an  inquisition  'and  scire  facias  to  repeal  shoold 
regularly  be  adopted.  If  the  king  lose  a  territory  acquired  by  conquest,  ond  re-conqner 
it,  the  former  rights  of  the  inliabitants,  under  charters  granted  by  the  crown,  revive  and  are 
restored,  jure  postliminii;  a  conquest  by  an  enemy  merely  operating  as  a  suspension,  not 
as  an  extinguishment,  of  the  rights  of  former  owners;  Chalm.  108;  Chit.  jnn.  Prer. 

*  This  rule  led  to  the  passing  of  the  II  &  12  W.  8.  c.  12.  which  enacts,  that  if  any 
governor,  lieatenant-governor,  deputy -governor,  or  commander-in-chief  of  any  plantation 
or  colony  within  his  majesty's  dominions  beyond  the  seas,  shnll  he  guilty  of  oppressing  any 
of  his  majesty's  sutnects  beyond  the  seas  within  their  respective  governments  or  commands, 
or  shall  be  guilty  or  any  other  crime  or  offence  contrary  to  the  laws  of  this  realm,  or  in 
force  within  their  respective  governments  or  commands,  such  oppressiomi,  crimes,  and 
oileoces  shall  be  tried  m  the  Court  of  K.  B.  in  England,  or  before  such  commissionttfi,  and 
in  such  county  of  the  realm,  as  shall  be  assigned  by  his  majesty's  commission,  and  that  the 
same  punishments  shall  be  inflicted  as  are  usually  inflicted  for  oflences  of  the  same  kind  in 
England.  Another  statute  has  since  been  passed  of  more  extensive  operation,  to  secure 
the  trial  and  punishment  of  persons  holding  public  employmcntti,  who  might  be  guilty  of 
crimes  abroad;  the  stat.  42  G.  8.  c.  85.  provides,  that  any  person  holding  a  public  station, 
office.  Of  employment,  oat  of  Great  Britain,  and  guilty  of  an  offence  in  the  exercise  of  his 
public  functions,  may  be  tried  in  the  K.  B.  on  an  information  exhibited  by  the  Attorney 
General,  or  an  indictment  found,  and  all  persons  so  offending  and  tried  under  this  act,  or  the 
statute  of  William,  shall  receive  the  same  punishment  as  is  inflicted  on  similar  offences 
when  committed  in  England,  and  are  also  liable  at  the  discretion  of  the  Court  to  be  ad- 
judged incapable  of  his  serving  his  majesty  or  holding  any  public  employment.  So  the 
Eaut  India  Bill,  13  Geo.  8.  c.  65.  authorized  the  trial  of  oflences  committed  by  his  ma- 
jesty's sublets  in  India,  in  the  Court  of  K.  B.,  and  the  stat.  24  Geo.  8.  c.  64.  conteined 
some  special  provisions  for  the  trial  of  British  subjects  holding  public  employments  in  the 
East  Indies,  who  might  be  guilty  of  extortion  and  other  middemeanours.  It  i«  also  proper 
tfO  notice,  that  the  trial  of  treason,  of  murder,  and  of  manslaughter,  when  committed  out 
of  the  realm,  is  provided  for  by  the  statutes  85  H.  8.  c.  2;  33  IJ.  8.  c.  23;  nnd  44  Geo.  8. 
c.  118;  and  the  stat.  28  II.  8.  c.  15.  which  authorizes  the  trial  of  treasons,  felonies,  rob- 
beries, and  murders,  committed  on  the  high  seas;  and  it  seems  to  have  bten  considered, 
that  this  aet  extends  to  the  colonies,  though  they  were  established  before  the  act  was  pas- 
Hed,and  tliat  a  commission  might  issue  into  any  county  within  the  realm  of  England,  to  try 
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U,  Cfthe  redress  of  civil  injnriesyand  breaches  <^  contract.  [  54T  1 

1.  BouLSEN  V.  Matthews.    H.T.  1792.   K.  B,  4.  T,  R.  503.  Skinner  v.  Trespaw 

East  India  Company.  Cited  ia  Mostyn  v.  Fabrigas.  Cowp.  167.  Re^*****"* 
Gambois.  Cited  1  Cowp.  '2S0,  coatra.  clausum 

Trespass  for  entering  the  plaintiffs  premises  in  Canada;  it  was  successfully  ^^t^^^'J^*" 
objected,  that  such  an  action  could  not  be  maintained  in  this  ci^untry^  Buller,  tained  in 
J.  observing,  it  is  now  to  late  to  inquire   whether  it   were  wise  or  politic  to  this  coun 
make  a  distinction  between  transitory  and  local  actions;  it  is  sufficient  for  the  try  fftra 
courts  that  the  law  has  settled  the  di&tinction,  and  that  an  action  quare  elausum  ^^^?^  "P 
fregit  is^local;  the  court  may  try  actions  here  which  are  in  their  nature  transi- JJJ^^^ J  "* 
tory,  though  arising  out  of  a  transaction  abroad,  but  not  such  as  are  in  their  nies.^ 
nbture  local. 

2.  Way  v.  Yally.  T.  T.  1704.  K.  B.  2  Salk.  651 ;  S.  C.  6.  Mod.  194;  S.  C.  Bat  an  ac 

3  Salk.  381 ;  HoU,  705.  tion  of  covo 

Debt  for  rent  for  lands  in  Jamaica  by  lessor  against  lessee;  venue  London.  5*?^  P^ 
The  defendant  pleaded  to  the  jurisdiction  of  the  court,  that  the  matter  ought  to      \    \ 
be  tried  in  Jamaica;  and  it  was  urged,  that  the  lessor  cannot  bring  debt  here  i^^q^  ^^ 
against  the  assignee  of  a.term  of  lands  in  Ireland,  and  that  if  entry  and  ouster  the  colonies 
were   pleaded,  it  could  not  be  tried   here,  and  in  this  case  the  right  of  the  where 
plaintiff  and  defendant  depends  on  foriaign  laws,  which  cannot  be  given  in  evi-  '^'^  ^  ^ 

dence  here-  coJ^Lt**^ 

Ki  Per  Cur.     Where  an  action  is  local,  it  must  be  laid  accordingly ;  there-  ^^y  y^  ' 
fore,  if  the  lessor  declares  on  the  privity  of  estate,  and  that  lies  in  Ireland;  for  brought  ia 
the  action  is  founded  on  a  privity  of  estate.     Otherwise,  where  it  is  founded  England.f 
on  a  privity  of  contract,  which  is  transitory;  as  debt  for  rent  by  lessor  against 
lessee;  for  that  may  be  maintained  where  the  land  lies  not. 
3.  MosTYN  V.  Fabrigas.  M.  T.  1774.  K.  B  Cowp.   161;  S.  C.  2  Fl.  Rep. 
929;  1 1  Harg.  Stra.  Tri.  162;  S.  P.  Per  de  Gray,  C,  J-  2  Bl.  1058. 
This  was  an  action  for  false  imprisonment,  brought  by  a  native  and  inhabi- 
tant of  Minorca  (then  part  of  the  dominions  of  the  crown  of  Great  Britain)  f  548  ] 
against  the  governor  of  the  island,  for  imprisoning  the  plaintiff  at  Minorca,  Or  personal 
and  causing  him  to  be  carried  thence  to  Carthagena  in  Spain.     The  plaintiff*8g7«^»p°* 
laid  the  venue  in   London,  stating  the  injury  to  have  been  committed  at  Mi- ^^^^-^^.^^^^ 
norca,  to  wit,  at  Ijondon,  in  the  parish  of  St   Mary-le-Bow,  &c.     The  defen-  ^l  proper 
dant  justified,  on  the  ground  that  the  plaintiff  had  endeavoured  to  create  a  ty. 
mutiny  among  the  inhabitants  of  Minorca,  whereupon  the  defendant,  as  ^ 
vernor.  was  obliged  to  seize  the  plaintiff,  and  imprison  him,  &c.     The  plam- 
tiff  replied  de  injuria  sua  propria.     After  verdict  for  plaintiff  with  3,0001. 
damages,  a  bill  of  exception  was  tendered;  and  error  having  been  assigned 
thereon,  it  was  contended,  (among  other  things)  1st.  That  the  plaintiff,  beii^  a 

an  offender  guilty  of  murder  on  the  high  seas,  who  might  be  brought  over  for  thai  purpose, 
and  the  witnesses  examined,  and  the  jury  sworn  berore  the  commissioners;  see  also  39  Geo. 
8.  G.  87. 

♦  So  a  bill  for  ihe  delivery  of  the  possession  of  lands  in  St.  Christopher  cannot  be  sup- 
ported, though  it  might  lo  account  for  iho  rents  thereof;  for  lands  in  the  plantations  are 
no  more  under  the  ju 'wdiction  of  the  Court  of  Chancery,  than  lands  in  Scotland,  as  that 
court  only  <igit  in  personam;  Robordean  v.  Rous,  I  .Atk,  544.  A  contract,  however, 
relating  to  possessions  in  the  colonies,  may  be  enforced  or  executed  tn  personam  in  a  court 
of  equity  here;  Penn  v.  Lord  Baltimore.  1  Vtes.  444;  White  v.  Hall,  12  Ves.  jun.  821; 
Jackson  V.  Petrie,  10  Ves.  jun.  165.  But  where  tho  question  upon  the  construction  of 
the  contract  for  a  security  by  way  of  mortgage  having  been  before  a  court  of  competent 
jurisdiction  in  tho  colony,  and  a  foreclosure  and  judicial  sale  directed,  and  certain  allega- 
tions of  fraud  were  merely  general  and  denied,  and  an  injunction  was  refused  in  the  Court 
of  Chancery  in  England;  on  the  ground  of  a  want  of  jurisdiction  to  interfere;  but  it  was  in- 
timated that  the  lord;*  of  the  council  might,  perhaps,  give  some  directions  to  prevent  a  sale 
until  an  appeal;  White  v.  Hall,  12  Ves.  jun.  321.  It  has  been  decided,  that  from  a  de- 
cree respecting  lands  in  the  Isle  of  Man,  or  in  the  plantations,  an  appeal  lies  generally  lo 
the  kinw  in  council,  and  no  words  in  a  grant  can  deprive  a  subject  of  hid  right  to  appeal, 
much  los^jif  the  grant  be  silent;  Christian  v.  Corren,  I  P.  W.  829;  2  P.  W.  262;  Sel.  Ca. 

Ch.  5;  9  Mod.  121.  ,    „  n   « 

t  ThouMi  not  where  such  privity  does  not  exist;  see  1  Saund.  241.  b.  n.  b,  710.  2.  a; 
'^«tlrn.  776;  3  Lev.  151;  6  Mod-  194;  2  East,  279:  1  Hhow.  190.  199:  4  T.  R.  503. 
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Minorquin,  was  iacapaciated  from  bruigiog  an  action  in  the  king's  coorts  ta 
EnglMMl;  but  it  was  holdeo,  that  a  subject  born  in  Minorca  was  as  mudi  en- 
titled to  appeal  to  the  king's  courts,  as  a  subject  born  in  Great  Britain;,  and 
that  the  objection  of  its  not  being  stated  on  the  record,  that  the  plaintiff  was 
bom  sinco  the  treaty  of  Utrecht,  did  not  make  any  difference      ^dly,  h,  W9B 
A  kahem    objeeted,  that  the  injury  having  been  done  at  Minorca,  out  of  the  realm, 
c0f|Mw       eould  not  be  tried  in  the  king's  coorts  in  England;  but  it  was  holden,  Uiat  an 
may  hm  ob  action  for  &lse  imprisomnent  being  a  transitory  action,  it  was  competent  to 
^^!^  ^.    the  plaintiff  to  1^  it  in  any  county  of  En^and,  although  the  mattetr  rose  be- 
^^Jl^^  yond  the  seas.     Ser  42  G.  S.  c.  85.  s.  6.  and  note,  infra;  2  Bl.  R^.  985.  987. 
tbosshilMdSB.lOdd. 

mora  anal  4.  Rsx  v.  Cowle.  T.  T.  1759.  K.  B.  2  Burr.  856. 

to  pvoQBsd  Per  Lord  Mansfield.  Upon  imprisonments  in  Guernsey  and  Jersey,  and 
]H|^^?^'^  the  plantations,  I  have  known  complaints  to  the  king  in  council  and  orders  to 
iji*J^^J^bail  or  discharge,  but  I  do  not  remember  an  application  for  a  writ  of  habeas 
dns«.to  chs^^nP^^'  ^^  cases  have  formerly  happened  of  persons  iUegaily  imprisoned 
kinf  in  sent  from  hence,  and  detaiaed  there,  when  a  writ  of  habeas  corpus  out  of  this 
coaiicil.       court  would  be  the  propereet  and  most  effectual  remedy. 

5.  Aleves  V.  Hodgson.  E.  T.  1797.  K.  B.  7  T.  R.  241 ;  S.  C«  2  Eep.  528.  S . 
Aw**"^  P.  Clegg  V.  Levy.  M.  T.   1812.  3  Campb.  166. 

^yf  ^1  A  promisory  note  was  produced  in  evidence,  which  had  been  made  in  Ja-< 

1^^  1^       maica;  the  defendant  objected,  that  it  ought  to  have  been  stamped,  and  prov- 
want  of  a    ^  that  by  the  law  of  Jamaica  it  required  a  stamp.     Lord  Keny  on  thought  the 
aiaiDp,  aaa  okjeetton  good;  but  suffered  the  plaintiff  to  take  a  verdict,  with  liberty  to  the 
y^  SB    defendant  to  move  to  enter  a  nonsuit.     In  showing  cause  against  a  rule  mti 
2^?^?^  obtained  for  such  purpose,  it  was  urged,  that  the  defendant  could  not  avail 
rvgnno,     iiiiiigelf  of  an  objection  founded  on  a  revenue  law  of  a  foreign  country;  but 
Lord  Kenyonsaid:  I  tliink  we  must  resort  to  the  laws  of  the  country  in  which 
the  note  was  made;  and  unless  it  be  valid  according  to  them,  then  it  is  not  ob- 
ligatory in  a  court  of  law  here.     But  as  the  plaintiff  might  recover,  without 
r  549  J   this  note,  on  the  quofUum  meiinty  let  there  be  a  new  trial.     See  ante^  vol.  4.  p. 
<ifrwbaie    ^^l-  et  seq. 

ia  ordsr  to  6.  Sadlbr  v.  Robins.  H.  T.   1818.  N.  P.  1  Campb.  253. 

redace  the  Hub  was  an  action  of  a»9ump8ii  on  a  decree  of  the  Courf  of  Chancery  in 
^^g^*  Jamaica,  whereby  the  defendant  had  been  ordered  to  pay  a  certain  sum  of 
Toibiaa^'tu  ""'^^  to  the  plaintiff  on  a  certain  day,  fin»t  deducting  thereout  the  defend* 
aa  offiear  ^*Bt'8  coats,  to  be  taxed  by  the  proper  officer.  The  defendant's  costs  had  not 
ia  the  eolo  been  taxed  either  at  his  own  request,  or  upon  an  ex  parte  proceeding  at  the 
ay  kroqai  instance  of  the  plaintiff. 

"^'^  Par  Lord  EUenborough.     The  sum  due  under  the  decree  is  at  present  m* 

Bat  aaae  definite.  It  should  have  beeu  ascertained  in  the  Court  of  Chancery  at  Jama* 
tioB  will  lie  ica,  and  cannot  be  gone  through  here  at  Nisi  Prus.  Had  the  decree  been 
DM  oa  a  perfected,  I  would  have  given  effect  to  it  as  well  as  to  a  judgment  at  common 
or  adeoi4e  *  ^^  ^^^.  °^^  ^®  ^^^  considcpation  for  an  assumpsit  equally  with  the  other, 
obtaiaad  ia  ^^^  ^^^  ^^^  impliies  a  promise  to  pay  a  de^iiitc,  not  an  indefinite  sum. — Plain- 
the  colo  tiff  non-suited. 
Biea.f         7.  Walker  v.  Willes.  M.  T.   1778.  K,  B.  1  Doug.  I.  and  cases  cited  in 

notes, 
wrt  nch  This  was  an  action  of  debt  ca  a  judgment  in  the  Supreme  Court  of  Jamaica; 

Mily  deem" **^®  first  count  in  the  declaration  was  in  the  following  words;  W.  W.  late  of, 
ed  a  nmple  *  ^^^  ^^  ^^  *'  oniveisnl,  thut  the  coorts  here  never  give  greater  or  less  cfiSact  to  agree- 
meots  eDtored  into  abroad  tiien  the>  woaid  receive  from  the  luw  of  the  state  in  which  they 
weie  made;  see  j>0sf,  lit.  Contract;  and  2  Sua.  738;  3  H.  Bl.  603;  1  Borr.  1077;  I  H. 
Bl.  123;  Cowp.  174;  1  B.  &  P.  141;  S  Vea,  447;  5  East.  130;  2  Chit.  Rep.  53.  Bat 
they  will  always  enforce  coatracU  made  according  to  the  law  existing  in  the  country  where 
they  have  been  entered  into,  though  differing  from  oar  own  principles  of  jarispmdanca; 
see  lanes  v.  Duntop,  obridgcd  ante,  vol.  4.  p.  6;$2;  and  O'CsUaghan  v.  Tbomond,  8. 
Taant.  32.  abridged  post,  tit.  Jodgment. 

t  See  ante,  vol.  1.  p.  ISO.     If  it  be  a  Jamaica  jodgment,  the  proper  mode  of  ascertaining 
tlie  valae  in  Gngl'ish  currency,  b  to  mnltipiv  the  carrent  money  by  five,  and  then  divided 
ifeven,  which  produces  the  -uni  sterling.  '     * 
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&c.,  was  summoned  to  answer  J.  W. ,  F.  N.  and  J.  C,  assignees  of  the  estate  [  550  ] 
aad  effects  of  S.  B.  a  bankrupt.     For  that  whereas  the  said  Samael,   •  ewis,  contract 
and  also  one  David  Bean,  smce  deceased,  in  the  life-time  of  the  said  David,  ^^^^^  *"^  ** 
and  which  said  David  afterwards  and  before  the  said  Samuel  and  i^ewis  be-°^*  r^'*b**"d 
came  bankrupt,  died,  and  the  said  S  and  L.  survived  him,  that  is  to  say,  ^htw,  like  a 
Westminster,  in  the  county  of  Middlesex,  heretofore,  to  wit,  on  the  last  Tn^s-  judgment 
day  in  May,  in  the  sixth  year  of  the  reign  of  our  sovereign  lord  the  now  king,  in  a  court 
and  in  the  year  1766,  in  a  certain  court  of  record  of  our  said  lord  the  king.  at®^'^°'<** 
the  town  of  St.  Jago  de  la  Vega,  in  the  county  of  Middlesex,  in  and  for  the 
island  of  Jamaica,  and  within  the  jurisdiction  of  the  said  court  on  the  said  last 
Tuesday  of  May,  in  the  said  sixth  year  of  our  said  lord  the  now  king,  and  in 
the  year  1766,  before  the  Honourable  Thomas  Beach,  Esq.,  chief  judge  of 
the  said  court,  and  his  associates,  then  sitting  judges  of  the  same  court,  by  the 
consideration  and  judgment  of  the  same  court,  recovered  against  the  said  WilK 
iam  a  certain  debt  of  ^20/.  current  money  of  the  said  island  of  Jamaica,  and 
also  U.  169. 3d.  for  their  costs  and  charges  by  them  about  their  suit  in  that  be- 
half expended  to  the  said  Samuel,  Lewis,  and  David,  Bean,  in  the  life-time  of 
the  said  David,  by  the  said  court,  of  their  assent  adjudged,  whereof  the  said 
William  is  convicted,  as  by  the  record  and  proceedings  thareof  remainin;^  in 
the  said  court,  at  the  town  of  St  Jago  de  la  Vega,  more  fully  appears,  which 
said  judgment  still  remains  in  that  court  in  full  force,  unreserved,  unpaid,  and 
unsatisfied,  that  is  to  say,  at  Westminster,  in  the  said  county  of  Iniddlesex, 
and  that  neither  the  said  Samuel,  Lewis,  and  David,  or  either  of  them,  in  the 
life-time  of  the  said  David,  nor  the  said  Samuel  and  Lewis,  or  either  of  them, 
since  his  decease,  nor  the  said  Isaac,  Francis,  John,  Colin,  Thomas,  and  Al- 
exander, as  assignees  as  aforesiad,  or  either  of  them,  have  yet  obtained  exe- 
cution of  the  aforesaid  judgment,  and  the  said  Isaac,  Francis,  John,  Colin, 
Thomas,  and  Alexander,  in  fact  say,  that  the  debt,  costs,  and  charges  afore- 
said, so  recovered  aforesaid,  amount  to  a  large  sum  of  money,  to  wit,  to  the 
sum  of  158/.  8».  9d.  of  like  lawfiil  money  of  Great  Britain,  that  is  to  say,  at 
Westminster  aforesaid,  in  the  said  county  of  Middlesex,  whereby  an  action 
hath  accrued  to  the  said  Isaac,  Francis,  John,  Colin,  Thomas,  and  Alexander, 
as  assignees  as  aforesaid,  to  demand  and  have,  of  and  from  the  said  William, 
the  said  sum  of  15ft/.  Ss.  9d.  of  lawful  money  of  Great  Britain,  parcel  of  the 
sum  of  594/.  Os.  4d.  above  demanded. 

The  defendant,  besides  nil  debit,  pleaded  also  to  the  first  count,  "  that  there 
is  not  any  such  record  of  the  recovery  of  the  said  debt,  costs,  and  charges,  in 
the  said  first  count  of  the  said  declaration  mentioned,  against  him  the  said 
William,  in  the  said  court  of  record  of  our  said  lord  the  king,  called  the  Su- 
preme Court  of  Judicature,  held  for  our  said  lord  the  king  at  the  said  town  of 
St.  Jago  de  la  Vega,  in  the  said  county  of  Middlesex,  in  and  for  the  Baid  island 

The  rate  of  interest  to  be  calculated  on  a  claim  wrongftiUy  withbolden,  is  according  to 
the  laws  of  the  coantry  where  the  debt  was  contracted,  and  is  not  governed  by  the  amoant 
of  tho  interest  allowed  in  the  country  where  the  debt  is  sued  for;  hence  m  an  action 
on  a  bill  of  exchange,  drawn  in  Bermuda,  on  a  person  in  England,  and  also  payable  in 
England,  the  plaintiff  recovered  7  1-2  per  cent,  being  the  rate  of  interest  in  Bermuda; 
Dougan  v.  Banks,  Chit,  on  Bills,  6th  edit.  423;  see  post,  tit.  Interest.  ,   «    , 

Property  in  fee,  in  the  colonies,  is  subject  to  debts,  and  considered  as  J  c"^ttel  till  the 
creditors  are  sat'isaed,  when  the  lands  shall  descend  to  the  heir;  see  11  Vin.  Ab,  28;  2 
Vent.  368;  4  Mod.  226;  4  Burn,  Ecc.  L.  195;  8  Ves.  jun.  118,  Toller's  Eiocutors.  417. 
And  by  tbestat.  5  Geo.  2.  c.  7.  s.  4.  it  is  enacted,  that  houses,  lands,  negioes,  (repealed 
as  to  negroes,  87  Geo.  8,c.  119.)  and  other  hereditaments  and  real  estates  situate  witliin 
any  of  the  British  plantations  in  America  belonging  to  any  person  indebted,  shall  be  liable 
to,  and  chargeable  with,  all  just  debts,  duties,  and  demands,  of  what  nature  or  kind  soever, 
owinfl  by  any  such  person  to  his  majesty,  or  any  of  his  subjects,  and  shall  be  assests  for  the 
satisfaction  thereof,  in  like  manner  as  real  estates  are  liable  to  the  satisfaction  of  debts  due 
by  bond  or  other  specialty,  and  shall  be  subject  to  the  like  remedies,  proceedings,  and  • 
process,  in  any  court  of  law  or  equity,  in  any  of  such  plantations  respectively,  for  se^ng, 
extending,  selling,  or  disposing,  of  any  such  houses,  lands,  n/f  oee.  and  other  heredita- 
mente  and  real  states,  towards  the  satisfaction  of  any  such  debts,  duties,  and  demands, 
Tnd  iH  ifko  manner  as  personal  estates  in  any  of  the  said  plantations  respectively  extimd«d» 
sold,  ordispoped  of  for  the  satisfaction  of  debts. 

Vol.  V.  49 
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C  551  j  6f  Jamaicay  and  within  the  jurisdiction  of  the  said  court,  before  the  Honoura^ 
ble  Thomas  Beach,  Esq.  chief  judge  of  the  said  court,  and  his  associates,  then 
Bitting  judges  of  the  same  court,  as  the  said  plaintiffs  have,  in  the  said  first 
count  of  their  «aid  declaration,  alleged;  and  that  he  is  ready  to  verify;  where* 
fore,  •Stc/'  There  was  a  similar  plea  to  the  second  count.  -  Upon  the  ml  cfe- 
bit  the  plaintiffs  took  issue;  and  the  trial  coming  on  at  the  sittings  in  West- 
minster Hall,  after  Easter  Term  1778,  a  verdict  was  found  for  the  plainti.s. 
To  the  pleas  of  nul  tiel  record^  fyc.  (in  the  words  of  the  pleas,  •  and  this  they 
the  said  plaintiffs  are  ready  to  verify  by  the  said  record;  and  thereupon  a  day 
is  given  to  the  said  plaintiffs,  on,  &c.  to  come  before  our  said  lord  the  kiagy 
wherever,  Sfc,  to  prepuce  the  said  record,  and  the  same  day  is  given  to  tUo 
said  defendant."  In  Trinity  Term,  18  G.  3.  these  issues  in  law  came  on  to 
be  argued,  the  judgment  on  which  the  suction  was  brought  having  been  brought 
into  court,  under  the  seal  of  the  Court  of  Jamaica. 

Lord  Mansfield  now,  and  on  the  former  occasion,  said,  that  the  plea  of  nu^ 

iiel  record  was  improper.     Though  the  plaintiffs  had  called  the.  judgment  a  re* 

cord,  yet,  by  the  additional  word^  in  the  declaration,  it  was  clear  they  did  not 

mean  that  sort  orVecord  to  which  implicit  faith  is  given  by  the  Courts  of  U^est* 

minster  Hall.     They  had  not  misled  the  Court  nor  the  defendant,  for  they 

spoke  of  it  as  a  record  of  a  court  in  Jamaica.     The  question  was  brought  to  a 

narrow  point,  for  it  was  admitted  on  the  part  of  the  defendant,  that  irtdehttaiu^ 

Anil  ahbo^  a8ittmp9U  would  have  lain;  and,  on  the  part  of  the  plaintiffs,  that  the  judgment 

it  moat  ap  ^|^  only  prima /ac*M  evidence  of  the  debt.     That  being  so,  the  judgment  was 

SSe  faoe  of  °^  ^  specialty,  but  the  debt  only  a  simple  contract  debt;  for  asBumpnt  will  not 

the  jadg     ^^^  ^^  ^  specialty.     The  difficulty  in  the  case  had  arisen  from  not  fixing  accu- 

ment,  that  rately  what  a  court  of  record  is  in  the  eye  of  the  law.     The  description  is  con- 

the  defeod  fined  properly  to  certain  courts  in  England,  and  their  judgments  cannot  be 

ant  bul  ap  controverted.     Foreign  courts,  and  courts  in  England,  not  of  record,  have  not 

peared  or  ^^^^  privilege,  nor  the  courts  in  Wales,  Sfc;  but  the  doctrine  in  the  case  of 

^^(^I^^Q  Sinclair  v.  Eraser,  cited  in  the  Duchess  of  Kingston's  case,  p.  64.  was  un- 

Miit,  or  at  questionable.     Foreign  judgments  are  a  ground  of  action  every  where,  but 

least  with   they  are  examinable. 

in  the  juris  8.  Molont  v.  Gibbons.  M.  T.  1810,  N.  P.  2  Campb.  602. 

diction,  yet  Action  on  a  judgment  obtained  in  Jamaica,  containing  the  following  entry: 
ment^by  de  *'^'  ^'  ^y  *^'  ^''  ^^  attorney,  comes  and  defends  the  wrong  and  injury,  when, 
fault,  if  it  4"^."  For  the  defendant  it  was  contended  that  the  plaintili  was  bound  to  prove 
be  stated     that  the  attorney  had  been  duly  authorised  to  appear. 

that  the  de  Per  Lord  Ellenborough,  I  must  assume  that  the  attorney  had  authority  to 
oeared*  b^  appear,  or  that  the  de^ndant  was  living  ivithin  the  jurisdiction.  We  must 
Attorney  i^  fi^^  credit  to  the  judgment  for  facts  specifically  alleged.  See  Buchanan  v. 
wUI  si^ee,  ^u^ker,  9  East,  192;  abridged  ante,  p.  544;  1  Camb.  63;  1  Stark.  5^;  S 
without       Wils.  297.  304;  2  Stark.  183. 

showing  bis  9.  Appleton  v.  Lord  Braybroox  •  Black  v.  same.  M.  T.  1816.  2  Stark.  6. 
aoMa"**  *^  In  support  of  an  action  on  a  judgment  in  the  Supreme  Court  of  Jamaica, 
PP*  '  the  following  evidence  was  adduced:  1st,  a  certificate  by  the  governor,  under 
A  copy  of  a  **^®  ^**  ^^  ^^®  island,  that  G.  C.  was  a  secretary  of  the  island,  and  notary 
jodgmeot  P^Wic;  2dly,  a  certificate  by  G.  C,  as  notary  public,  that  A.  D,  was  clerk  of 
in  the  So  tiie  court;  3dly,  a  document,  purporting  to  be  a  copy  of  a  judgment  in  the 
[  652  ]  Supreme  Court  of  the  island,  under  the  seal  of  A.  D.  It  was  also  proved  that 
preme  the  cleik  of  the  court  had  no  regular  seal  of  offiee,  and  that  the  alleged  copy 
Jamaii^  ^"  "*  ^^^  haud-writiug  of  C.  J.  who  was  in  the  habit  of  writing  all  such  doc- 
made T;  "f^u'  *°^  ^^^  ^^  *^®  ^^^^^  ^^^'  D.,  and  that  A.  D.  was  the  nominal  clerk 
the  chief  ^^  *"®  ^^^^  "*  ^^^  absence  of  S.  It  appeared  also  that  a  new  practice  had 
cJerk,  can  "  In  general,  to  prove  a  eolonial  judgment,  it  must  either  bo  antbenlicated  by  proving 
not  be  read  the  seal  of  the  foreign  court,  or  evidence  moat  be  given  that  the  court  haa  no  seal;    and 
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lately  been  adopted,  and  that  S.,  the  chief  clerk^  had  taken  out  with  him  a  Real  that  s«ch 
to-be  used  in  future  as  the  seal  of  the  court.  copies  ai-9 

It  was  objected  that  this  was  not  a  sufficient  authentication  of  the  judgment;  **"*%  **^ 
and  on  motion  to  set  aside  a  verdict  for  the  plaintiff*.     Lord  £llenborough  ^oof in*th« 
said:  I  entertain  no  doubt  that  this  copj  is  inadmissible.     It  has  been  admit- oearu  of 
ted,  that  it  is  the  mere  authenticated  copy  of  the  officer,  and  not  an  exemplifi- Jamaica; 
cation.     Is  there  any  instance  where  the  courts  have  regarded  such  an  inslru-hut  ao  ex 
meat  as  receivable  in  evidence  ?    An  exemplification  under  the  seal  of  the  «"pl»fi<5* 
court  is  certainly  admissible;  but  it  is  argued,  that  because  there  is  no  seal  ofij^Q^g^i^^ 
court*  this  is  to  be  considered  as  an  exemplification.     But  it  is,  in  fact,  in  the  by  the  seal 
nature  of  an  office  copy,  and  it  has  not  been  proved  that  the  practice  of  receiv-of  the 
ing  such  copies  in  evidence  has  ever  extended  beyond  the  limitfl  of  ihe  island,  Court,  iiad 
Such  proof  is  indispensably  necessary  to  show  that  an  instrument  m  this  form  ^^i^^^*- 
is  admissible  here.     If,  for  want  of*  a  seal,  the  document  cannot  be  clothed  in 
the  same  form  with  legal  exemplifications,  it  must  be  proved  to  possess  some  _.. 
requisites  to  entitle  it  to  credit.     On  account  of  the  great  distance  of  this  i^l'^esaar?  to 
and,  it  would  be  of  enormous  inconvenience  to  relax  the  rule  of  evidence.    Of^  prove  the 
fice  copies  of  this  nature  may  be  receivable  in  the  island,  in  the  same  manner  laws  of  the 
as  office  copies  are  receivable  here,  where  a  question  arises  in  the  same  court,  coleay,  aa 
but  which  would  not  be  admissible  in  any  other  court.     It  does  not  appear  f^**®***^ 
that  any  court  beyond  the  limits  of  the  island  has  given  credit  to  such  a  docu-  ^-^^g^ 
ment)  and  it  would  be  very  dangerous  to  relax  the  rules  of  evidence.  iingO  maM 

10.  Clegg.  v.  Levy.  M.  T.  1812.  3  Campb.  166.  1>e  prodao 

Action  on  a  contract  made  in  Surinam  for  the  price  of  goods  sold.     It  wased;  if  net* 
objected  that,  according  to  the  law  of  that  state,  the  agreement  ought  to  have  i^  ""{?. ^ 
been  stamped;  to  prove  which,  a  merchant,  who  had  resided  in  the  c<>l«°y>  Jl  thrtelrti 
was  called ;  but  he  having  admitted  that  there  was  a  written  law  upon  the  sub-  gf^„^  ^f  ^ 
ject,  Lord  EUenborough  said:  I  must  have  more  distinct  evidence  of  the  law  witneas  con 
of  Surinam  before  I  reject  this  contract  as  inadmissible  for  want  of  a  stamp,  versant 
The  law  being  in  writing,  an  authenticated  copy  of  it  ought  to  be  produced,  with  the 
See  3  East,  381;  1  East,  615;  2  East,  261.  *"^' 

II.  Burn  v.  Cole.  1762.  Cited  in  Hunteb  v.  Potts.  4  T.  R.  186. 
This  was  a  case  before  the  privy  council,  at  which  it  was  determined  that  ^^^  Britidi 
where  a  testator  domiciled  in  England  died,  the.  judge  of  the  probate  in  the^^^y^^  ^^ 
plantations  was  bound  by  the  probate  granted  here.     See  2  Ves.  36;  Pipon,  miciled  in 
Ambler's  Rep.  26;  Munroe  v.  Douglas,  6  Madd.  Ch.  479.  Englaoddie 

COLOUR  BOOK.     See  tiU   Calico  Printer  A  Uil'lnZ 

COLOUR  jyy  PLEABUfG,     See  tits.  Declaraium^  Pka»;  JtepUcaHan;tdhy  the 
Rejoinder.  Prerogative 

COLOURJiBLE  POSSESSIOJ^.     See  tits.     [Ejcetnunt;  Vendor  am2  j^^^'^^j^^J*** 
Purdiaser.  pertyin 

COMBINJiTlOJ^rS.     See  tits.   CoMjnracy;  Convieiion:  Master  and  Ser-thecolo 
vani.     For  the  statutes  relating  to  combinations,  see  39  Geo.  3.  «.  79.  9.  1  ;^»- 
6  Geo,  4.  c.  96;  6  Geo.  4.  c.  129. 

COMMEJfCEMENT  OF  JiCTIOJS*.     See  tits.    Penal  Jiction;  Pre* 
cess. 

COMMEJfCEMEJfT  OF  WJIR.    See  tit.  Oantte. 
COMMERCE.     See  tit.  Trade 
COMMISSIOJf.     SeetH.  Principal  and  Agent. 
COMMISSIOJ>r  OF  BAJ^KRVPTCY.     See  tit.  Bainkrufi. 
*  And  ia  case  of  bankraptey,  and  a  oommission  iming  against  a  trader  in  this  ooaatir, 
all  his  personal  property  in  the  planUtioa  vests  in  his  assignees  from  the  time  of  his  bank- 
mptcy ;  and  therefore,  if  a  creditor  having  notice  of  a  banknipt<nr,  and  all  the  parties  being 
jesidentin  England,  and  the  debt  conlracled  in  it,  avails  himself  of  the  process  of  the  law 
of  England,  as  by  making  an  affidavit  of  his  debt  to  proceed  by  attachment  against  the 
bankrupt's  effects  in  one  of  the  colonies,  or  even  in  any  independent  state,  andobtamjodg- 
tnent  and  execaiion,  be  cannot  retain  the  money  levied  from  the  assignees;  see  Hnater  v. 
I^otts,  and  Still  v.  Worswi^h^  aiBie,  vol.  8.  p.  808;  aad  see  ante,  vol.  8.  p,  «99.  a^d  n. 


5t4  •  COMMITMENT. 

[  654  1        COMMISSION'  DAY  ^T  mSI  PRIUS.    See  tit  Abatement. 
COMMISSIOJS'  MILITAR  F.     See  tit    Army. 

COMMISSIOJ^/'ERS.     See  tits.  Affidavit;   Bankrupt:  Cmloms:  Excise; 
htclosure;  Insolvent  Debtors;  Lunatic;  jYavigcUimi ;  Roads, 

COMMITMEJ^T.     See  tit.  Bail;  Bankrupt;  Justice  of  the  Peace;  Ffir- 
rant. 

I.  RELATIVE   TO  THE   OFFICE  FOR  WHICH   A  PARTY 
MAY  i.E  COMMITTED. 

(A)  In  general,  p.  6&5 

(B)  Ir  particular^  p.  666. 

tt  RELATIVE  TO  WHO  MAY  COMIVHT. 

(A)    As  TO  THE  BOUSES  OF  PARLIAMENT,  p.  657. 

(B) jcing's  bench,  p.  567. 

I^C)  — .^.^-^ —  COMMON  PLEAS  AND  EXCHEQUER,  p.  567. 

(D) „^  ADMIRALTY  COURT,  p.  667. 

(E) ■  PRIVY  COUNCIL  AND  SECRETARY  OF  STATE,  p.  5oB, 

(F)  *_—  BOARD  OP  GREEN  CLOTH,  p.  568. 

(G)  JUSTICES  OF  THE  PEACE;  p.  669. 

^H)— — —  COURTS  OF  ALDER!ViEN,   p.  669. 

IIL  RELATIVE  TO  THE  TIME  OF  COMMITMENT,  p.  560. 

IV, WHAT  IS  TO  BE  DONE  PREVIOUS  TO 

THE  COMMITMENT,  p.  660. 
V.  RELATIVE  TO  THE   PRISON  WHERE  THE  OFFEND- 
ER  MAY     E  COMMITTED  TO,   AND  THE   MANNER 
OF  COMMITTING,  p.  561. 

VI.  re:  ATIVE  TO  THE  FORM  OF  THE  COMMITMENT. 
1  B56  1  (A    General  RE<iuisiTea,  p.  562. 

(Bj  Particular  requisites. 
(a)  As  to  its  stating  the  title  of  statutes,  p.  5S2.  (6)  As  to  its  stating  the 
tiuthority  to  commit,  p.  563.  (c)  As  to  its  stating  the  names  of  the  prosecutor, 
witnesses,  and  prisoner,  p.  664.  [d]  As  to  its  staring  the  prison  where  the  of- 
fender is  committed  to,  p.  565.  (e)  As  to  its  stating  the  time  of  imprisonment 
p.  665.  (/)  As  to  its  stating  the  distribution  of  a  penalty,  p.  567.  (g)  As  to 
its  stating  the  offence. 

1.  In  general,  p.  668.    2.  In  particular. 
1st.  For  contempt,  p.  569.     2d.  For  rescuing  goods  and  prisoners,  p.  569. 
dd.  For  being  a  rogue  and  vagabond,  p.  570.     4th.  For  treason,  p.  670. 
\C)  Mode  of  trying  its  ten\bifity,  p.  571. 

VII.  RELATIVE  TO  THE  OFFI   ER'S  DUTY  ON  A  COMMIT- 

MENT,  p.  57 1 . 

VIII.  RELATIVE  TO  THE  EXPENSES  OF  COMMITMENT, 
o.  671. 

IX.  RELATIVE  TO  THE  GAOLERS'  RECEIVING  PRISON- 
ERS, p.  572. 

X.  RELATIVE  TO  A  COPY  OF  THE  COMMITMENT,!  p. 

672. 

XI.  RELATIVE   TO  CERTIFYING  THE  COMMITMENT,  p. 

674. 

XII.  RELATIVE  TO  DISC  HARGING  THE   COMMITMENT, 
p  674. 

t  RELATIVE  TO  THE  OFFENCE  FOR  WHICH  A  PARTY 

MAY  BE  t  OMMITTED. 

(A     In  GEfTERAL. 

All  peraons  who  are  apprehended  for  ol  ences  which  are  liable,  must  find 
bail,  or  be  comiiiitted;  "z  Hawk.  P.  C.  180.  As  to  what  ol-ences  are  not  bail- 
able, see  ante,  vol  3.  from  p.  302  to  344.  Where  a  justice  of  the  peae«  10  em- 
fow«red  by  anj  statate  to  bind  a  person  over^  or  to  cause  him  to  do  a  certain 
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acty  and  such  person  being  in  his  presence  shall  refose  to  be  bound,  or  to  do    [  5oQ  \ 
such  act,  the  justice  may,  it  seems,  commit  him  to  gaol,  to  remain  there  until 
he  complies;  see  ^  Hawk.  P.  C.  180      Indeed  the  power  to  commit  ibr  imme- 
diate contempt,  must  be  viewed  as  incident  to  every  tribunal  possessing  jurisdic- 
tion over  the  cause  or  subject  of  complaint;  see  post^  Div.  ll. 

(B)  In  particular. 
1,  Rex  V.  Carrocke.  E.  T.   169^2.  K.  B.  1  Show.  396. 
The  defendant  was  committed  by  justices  in  pursuance  of  a  war  rant  by  them, 
reciting  that  defendant  and  others,  overseers,  had  been  duly  siunmoned  to  ap-  Justices  nn 
pear  to  show  cause  why  they  had  not  rendered  an  account  of  moneys  received  ^®r  ***•  ^^ 
and  paid  by  them  to  the  use  of  the  poor;  that  the  defendant  had  appeared;  and  cannot  com 
being  demanded  to  give  a  just  and  true  account,  and  to  account  in  gross,  of  ^it  an  over 
the  receipt  and  payments,  and  the  defendant  refusing  to  give  such  an  account,  seer  for  re 
as  directed  by  43  Eliz.  c.  2.,  they  deemed  it  expedient  to  cemmit  him,  to  be  fosingto 
detained  until  he  gave  a  true  and  explicite  account.     Upon  a  hahats  carpus  8*^®  *"*  ^ 
for  his  discharge,  the  Court  said  the  justices  had  no  authority  tocomnsit.     oee  ^^°"^ 
poet,  tit*  Overseer;  Poor  Rate.  ceived  in 

2.  Rex  v.  West.  E,  T.  170  •.   K.  B.   11  Mod.  Rep.  69;  S.  C.  6  id.   180;detailin 

S.  C.  ^  Ld.  Raym.  1157.  S.  P.  Reg.  v.  Simmous.  M.  T.  1707.  K.  B.  stead  of  in 
11  Mod.  136.  grost. 

The  defendant  had  an  order  made  on  him  by  two  justices  of  peace,  ftw  the  . 

maintenance  of  a  bastard  child;  he  appeared  to  the  general  quarter  sessions,  ^^' ^"^  ^^ 
who  confirmed  the  order,  and  committed  him  for  di8ol)edience  of  their  prder.  ^-^^^  ^^^ 
He  was  brought  into  this  court  by  kabeus  corpus^  and  it  was  moved  that  he  disobeyiog 
might  be  discharged;  for  that  the  justices  ought  not  to  have  committed  him,  an  order  of 
but  to  have  proceeded  on  his  recognizance ;  in  which  opinion  the  Court  seem-  filiation, 
to  concur.     See  2  Bulst.  341;  Cro.  Eliz.  108;  Cro.  ^  ar.  464. 

3.  Ballard  v.  Gerard.  M.  T.  1701.  K.  B.  I  Ld.  Raym.  703;  S.  C.  Holt, 

596;  S.  C.  12  Mod.  G08;  S.  C.   1  Salk-  333, 
In  this  case  it  was  contended  that  persons  refusing  to  pay  fees  due  to  the  of-  ^  ^^^t^ 
iicers  of  court  were  liable  to  be  committed.     But  the  Court  said,  they  knew  of  g  ^^^  ^^^ 
no  such  practice,  and  that  they  could  not  commit  a  man  for  not  paying  fees.    If  payment  of 
there  be  any  right,  there  is  a  remedy;  and  indebiiaUis  asswmpsil  will  lie  if  the  fees* 
fee  b  certain;  if  uncertain,  quanium  mertnf. 

4.  Clark's  case.  M.  T.  1696.  K.  B.  6  Mod.  Rep.  319;  S.  C.  12  Mod.  MS; 

S.  C.  1  Hoh,  430;  S.  C.  1  Salk.  349;  S.  C.  3  Salk.  92;  S.  C.   1  Com. 
24;  S.  C.  Comb.  411. 

This  case  came  before  the  court  on  a  return  to  an  habeca  corpus ;  which  set 
forth  the  charter  of  the  city  of  London,  ^c.  and  that  in  the  said  city  where  are  But  a  free 
several  companies,  &c.,  and  that  the  company  of  vintners  is  one  of  them,  fcc.,"**"  ofl^n 
and  that  those  companies  are  under  the  government  of  mayor  and  aldermen:  and  commUied* 
they  say  also,  that  if  a  man  refuses  to  take  on  him  tlie  office  of  a  liverjrman  of  r  ^^^  -i 
any  company,  he  might  be  thereof  convicted  and  imprisoned  by  the  mayor  and  ^y  the  court 
aldermen;  and  they  say,  that  Clark  refused  to  take  on  him  the  office  of  a  live- of  Alder 
ryman  of  the  company  of  vintners,  though  he  was  a  citizen  and  freeman  of  men  for 
London,  and  subject  to  the  same ;  and  that  therefore  the  mayor  and  aldermen  non-pay 
committed  him  to  F.  the  keeper  of  Newgate,  until  he  should  take  on  him  **^®  2ne"\fnpoa 
said  office.  ed  on  him 

The  Court  said:  we  ought,  as  far  as  we  can  by  law,  to  support  the  govern-  for  not  ta 
ment  of  all  socieries  and  corporations,  and  especially  this  of  the  city  of  London;  king  up  his 
and  if  the  mayor  and  alderman  should  not  have  power  to  punish  offences  in  a  livery, 
summary  way,  it  would  be  very  prejudicial.  The  Admi 

But  it  does  not  set  out  that  F.  is  an  officer,  though  we  confess  he  is  an  offi-  j^^^^  ^^^ 
ccr  to  the  sheriffs,  as  he  keeps  the  county  gaol;  but  it  ought  to  have  appeared,  g^^, 
that  he  was  committed  to  an  officer  of  the  mayor  and  aldermen. 

Clark  was  aflerwards  discharged  by  the  whole  Court,  who  declared  their 
opinion,  that  the  custom  was  a  good  custom,  and  was  for  the  advantage  and 
good  government  of  the  city,  and  therefore  they  would  always  support  it. 
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II.  RELATIVE  TO  WHO  MAY  COMMIT. 

(A)    As   TO  THE  HOUSES  OF  PARLIAMENT. 

The  House  of  Peers  and  House  oi  Commons  may   commit  for  contempt; 
see  anUy  vol.  3.  p.  322   and  po9t^  tit.  Parliament. 

(B)  As  TO  THE  KlNG^S  BENCH. 

See  ante,  vol.  3-  p.  322  to  329, 
The  Court  of  King^s  Bench  may  commit;  therefore,  where  bail,  on  coming 
up  to  justify,  were  guilty  of  gross  prevarication,  they   were  committed;  see  1 
Chit.  Rep.  116;  Cro.Car.  146;  Petersdorffon  Bail, 321. 

(C)    As    TO    THE    COMMON  PI.EA8  AND  EXCHEQUER. 

See  ante,  vol.  3.  p.  334. 
The  CommoQ  Pleas  and  Court  of  Exchequer  may  commit  for  contempt. 

(D^     As   TO    THE    ADMIRALTY   COURT. 

2.  Keaeh's  ca»e.  T,  T.  1702.  K.  B.  1  Salk.  352;  S.  C.  2Ld.  Raym.  789. 

A  habeeis  carpus  issued  to  remove  A.  B.  from  the  prison  of  the  Admiralty, 
where  he  was  confined  in  execution  upon  a  sentence.  Upon  the  writ  being  re- 
turned it  was  moved  that  he  might  be  committed  here,  for  that  there  was  no 
other  way  to  sue  him,  since  he  was  not  chargeable  in  the  prison  of  the  Admi-  ^ 
raliy.  JSut  the  Court  said,  though  the  proceeding  of  the  Admiralty  was  by  the 
civil  law,  yet  it  was  supported  by  the  custom  of  the  realm,  and  that  the  Court 
of  K.  B.  could  not  therefore  interfere, — Defendant  remanded. 

(E)  As  TO  THE  PRIVY  COUNCIL  AND  SECRETARY  OF  STATE. 

1.  Rex.  v.  Despapd.  T.  T.  1798.  K.  B.  7.  T.  R.  736. 
Upon  a  habeas  corpus  it  was  moved  that  the  warrant  of  commitment,  com* 
mitting  the  defendant  for  treasonable  practices,  signed  by  the  Privy  CouncUy 
might  be  quashed.     But  the  Court  refused  the  application. 
2,  Rex  v.  Kendal.'  M.  T.  1695.  K.  B.  5  Mod.  81 ;  S.  C.  12  Mod.  82;  S,  C. 
Comb.  843;  a  C.  Skin.  596;  S.  C.  4  St.  Tr .  854;  S.  C.  1.  Salk.  347 ; 
S.  C.  Holt,  144. 
The  defendants  being  brought  up  by  habeas  corpus,  it  appeared  by  the  re- 
turn that  they  had  been  committed  by  one  of  the   Secretaries  of  State^  for  as- 
sisting in  the  escape  of  A.  B.  in  custody  for  treason.     On  motion  for  their  dis- 
charge, on  the  ground  that  the  commitment  was  illegal,  because  a  secretary  of 
state  is  no  justice  of  the  peace,  and  as  a  secretary  of  state  he  cannot  take  a 
recognizance  to  prosecute,  and  therefore  it  is  unreasonable  that  he  should 
have  power  to  commit.     But  the  Court  overruled  the  objection. 

(F)  As  TO  THE  BOARD    OF  OEEEN  CLOTH. 

Elderton's  case.  T.  T.  1703.  K.  B.  2  Ld.  Raym.  978;  S,  C.  6  Mod;  73;  3 

Salk.  91;  Holt.  590. 
And  Board  E.  was  committed  by  the  Board  of  Green  Cloth  for  executing  a  fieri  facias 
of  Green  in  Whitehall,  and  on  the  return  of  a  h^ibeas  corpus  it  was  arff  ued  to  be  lawful, 
Cloth  may  and  not  at  all  prejudicial  to  the  privilege  of  the  palace,  and  that  they  had  no 
commit.  power  to  commit  for  breach  of  the  peace,  having  a  power  only  over  the  queen's 
family,  for  the  government  of  the  menial  servants,  and  that  the  privilege  of 
Whitehall  was  confined  to  the  jurisdiction  described  in  the  stat.  28  H.  8. 

Per.  Cur,  The  privilege  of  the  palace  is  by  common  law,  and  that  in  re- 
spect of  the  king's  presence;  now  if  the  qneen  was  totally  absent,  and  neither 
present  by  herself,  or  by  any  of  her  domestics  or  family,  the  place  has  no  pri- 
vilege; but  it  is  otherwise  where  it  was  only  a  personal  absence  for  a  little 
time.  See  ffinier  v.  MileSj  10  East,  581;  S.  C.  1  Catnpb.  475,  n,;  and  4  Co. 
46;  3  T.  jfl.  740. 
I  '^Q  I  (^)  ^^  TO  JUSTICES  OF  THE  PEACE  See  also  7  Geo.  4.  c.  64;  60  €ko.  3.  c.  14; 
A  in^tjna  nf  ^^  "^  Geo.  3.  c.  38. 

the  peace  ^:  ^^<>^'  ^'  T.  1705.  K.  B.  1 1  Mod.  45. 

may  com       -^  ^^^  removed  into  K.  B.  by  habeas  corpus,  upon  a  commitment  by  a  jus- 
mit.  tice  of  the  peace,  having  a  recognizance  of  the  cause,  is  not  bailable  nnttll 

Bat  a  com   ^^®  order  is  qcashed,  because  till  then  he  is  in  execution, 
mitment  by  2.  Franklin's  case.  M.  T.  1670.  K.  B.  1  Mod.  68. 

one  jiutiQe      F.  being  brought  up  by  habeas  corpus j  and  the  return  being  read  it  appear- 


Secretary 
of  State, 
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ed  that  he  was  committed  on  the  17  Car.  2.  c.  2.  as  a  preacher  at  seditious  on  a  statute 

conventicles.     F  prayed  his  discharge  on  the  ground  that  the  17  Car.  direc- ^***®**  ^' 

ted  the  commitment  to  be  done  by  two  justices  of  the  peace,  and  whereas  this  ]?***? ^®^® 

was  by  one  only      And  on  that  ground  the  court  discharged.  ^^^  -J  jjj^ 

3.  Rex  v,  Kimbkrley.  M.  T.  1729.  K.  B.  i    Stra  848,  gal.* 

The  defendant  was  brought  up  by  habeas  corpus^  being  committed  for  feloni-  j    . . 

ously  marrying  B  R.,  contrary  to  an  Irish  act  of  parliament,  6  Ann.,  in  order  i,^^^^^'^ 

to  be  sent  over  to  Ireland  to  be  tried,  the  oifence  being  committed  there.     On  er  to  com 

mot  on  that  he  m:ght  be  discharged,  it  was  insisted  that  justices  of  the  peace  mit  any  per 

in  JSngland  are  coniined  to  act  only  as  to  such  o  ences  ar  are  against  the  laws  boo  in  this 

of  England,  and  committed  in  England,  and  that  the  proviso  in  the  haheas^^^^^jy 

corpus  act  gives  no  power  as  to  otiences  in  Ireland,  but  leaves  it  on  the  former  ^Q^e/"  ^ 

practice.     Per  Cur.     It  has  been  done  in  Co] .  Lundy's  case,  2  Vent,  314;  against  the 

and  in  3  Keb.  78«5,  the  Court  refused  to  hail  a  man  committed  for  murder  in  laws  of  Ire 

Portugal.     If  application  is  not  made  to  have  him  sent  over  in  a  reasonable  l&n<l>  in  or 

time,  you  may  apply  airain:  and  thereupon  the  defendant  was  remanded.  ^*'  *®  ^^ 

ti     A  sent  over 

H.  As  TO  COUSRTS  OF   ALDERMEN.  there   to 

Harwood's  case.  M.T.  1671 .  K.  B.  I.  Mod  Rep.  77    79;  S.  C.  2  Lev  32;i4ke  his  tri 
S.  C.  Tremain,  420;  S.  C.  2  Keb.  8  47;  S  C.  1  Vent.  178.  al. 

H,  was  brought  up  by  habeas  corpus ^  being  committed  by  the  Court  of  Al-™,.      c^-.. 
derroen  (or  marrying  an  orphan  without  their  consent.     But  the  Court  remand-  ^f  Alder 
ed  him,  saying,  that  Mr.  Waller  had  been  imprisoned  six  months  (or  a  similar  men  may 
offence,  commit  for 

.  __.^  marrying  a 

III.  RELATIVE  TO  THE  TIME  OF  THE  COMMITMENT,      ^ity  orphan 
BiDDLE  V  UsTONsoN.  H.  T.  1814.  K.  B.  2  Chit.  Rep.  139.  iTe\r  con 

This  was  an  application  that  the  defendant  might  be  committed  for  the  non-  sent, 
payment  af  certain  penalties,  under  the  12  G.  2.,  which  directs  that  after  judg-    p  ^       .. 
mebt,  if  the  defendants  does  not  pay  the  amount  of  his  penalties,  he  shall  ^e    L  y'     J 
committed  for  three  months  by  the  court  in  which  judgment  is  recorded.     But  ^„^  render 
the  Court  thought  that  the  plaintiff,  having  proceeded  by  action,  was  bound  to  ed  liable  to 
go  on  to  execution  before  he  could  call  for  such  commitment.  be  commit 

faaft   of  payment  of  certain  peoaltied,   cannot,  when  sned,   be  committed  for   such  non- ted  on   de 
payment,  ontil  piaintifT  has  proceeded  to  execution. 

IV.  RELATIVE   TO  WHAT    IS   TO  BE   DONE  PREVIOUS  TO  Previous  to 

THE   COMMITMENT.  committing 

1.  Rex  v.  Bithell,  T.  T.  1695.  K.  B.  I  Ld.  Raym.  48;  S.  C.  Holt,  145;  S. »  "*"»  **"■ 

C.  1  Salk.  348;  S.  C.  5Mod.  19.  S.  C.  12.  ib.  74.  ma*rt  bTpro 

The  defendant  had  been  committed  for  non-payment  of  a  fine.     It  was  ob-  cured, 
jected,  that  it  did  not  appear  from  the  examination  that  B.  was  present  in 
court,  and  that  he  could  not  be  committed  in  his  absence ;  and  the  court  en-  Commit 
tertained  the  same  opinion.  ting  «  P*^ 

2.  Rex  v.  Angell.  T.  T.  1726.  K.  B.  Ca.  Temp.  Hard.  124.  P®'  to  the 

The  justices  had  a  petty  sessions  to  search  after  vagrants,  and  a  poor  man  cQ^r^tioii 
residing  in  the  parish  of  B.  being  examined,  confessed  himself  to  be  settled  without 
in  the  parish  of  S. ,  whereon  the  justices  ordered  him  to  be  removed  to  S. ;  but  any  sum 
the  pauper  returned  the  same  day  to  B. ,  pretending  to  be  an  hired  servant  to  mens,  or 
a  parishioner  of  B.,  whereon  the  defendant,  who  was  a  justice  of  peace  for  J?y  ^^^^  ^^ 
B.,  and  was  present  at  the  petty  sessions,  without  any  summons,  or  oath  made  °1?  '^^^^ 
of  his  return,  committed  the  pauper  to  the  house  of  correction,  where  he  was  ^^i  jg  [\\q 
kept  three  days;  and  on  this  the  Court  was  moved  to  grant  an  information  a-g^i.' 
gainst  the  defendant.     The  Court  allowed  the  proceedings  of  the  petty  ses- 
sions in  this  case  to  be  irregular,  because  there  was  no  complaint  made  of  his 
heing  chargeable,  or  likely  to  become  chargeable  to  the  parish  of  B. ;  but  yet 
as  that  was  only  a  mistake  of  judgment,  the  Court  would  not  have  thought  it 
worthy   of  punishment;  but  the  sending  him  to  the  house  of  correction  was 
punishing  him,  after  having  convicted  him  unheard,  and  that  being  contrary  to 
natural  justice,  granted  the  information. 
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I  5611  V.  RELATIVE  TO  THE   PRISON  WHERE  THE  OFFENDERS 
It  ieaoif  MAY  BE   COMMITTED  TO  *   AND  THE  MANNER   OF 

qiwrtioiia  COMMITTING.! 

ble  wbe       ,    Rex  V.  Kendal.  M  T.  1694    K.  B,  1  Ld.  Raym.;  S.  C.  1  Saik.  347. 
^  eat^*"     ^^  ^^  contended,  and  admitted  by  the  Court,  that  though  generally  com- 
^  5e  lo    pHtim>ntf>  ought  to  be  to  the  common  gaols,  yet  it  is  a  question  if  commitment 
any  other    to  another  place  than  the  common  gaol  would  make  the  commitment  void, 
place  than  Justices  of  the  peace  ought  not  to  commit  to  the  new  prison  for  felonies,  &c. 
the  com  2.  £»  parte  Evans.  H.  T.   1799    K.  B.  8  T.  R.  172. 

oioa  gaoit      j^  j^^  ^^  obtained  calling  upon  the  governor  of  the  houM  of  correction 
Bat  ahooao  for  the  county  of  Middlesex,  to  show  cause  why  a  writ  ofhabeaa  corptcs  should 
of  eonee     q^i  Issue,  commanding  him  to  bring  up  the  body  ofT.  E.     It  appeared  from 
tion  lA  a     ^  ^^y  of  T.  E.'s  commitment,  that  he  was  committed  to  the  house  of  correc- 
which  a  pri  ^*^**  ^  ^^^  treason,  to  be  kept  safe  and  close  till  he  should  be  delivered  by 
soner  char  <lu^  course  of  law,  by  virtue  of  a  warrant  issued  by  one  of  his  majesty  ^s  princi- 
gad  with     pal  secretaries  of  state.     The  ground  on  which  the  rule  was  prayed  was,  that 
high  trea     a  house'of  correcion  was  not  a  legal  place  of  custody  for  persons  under  a 
'^"""^y  ^^  charge  of  hifh  treason.     But  the  Court,  after  taking  time  to  consider,  said 
f^??'*^       they  had  looked  in  the  statutes  relating  to  houses  of  correction,  and  did  not 
think  that  the  regulations  insisted  on,  apply  so  as  to  make  a  house  of  correc- 
tion an  improper  place  of  confinement  for  safe  custody.     And  after  the  prac- 
tice had  prevailed  for  so  loi^  a  time,  they  saw  no  objection  to  the  legality  of 
the  present  commitment.     Kule  discharged. 

3.  Rex  v.  Wall.  H.  T.  1697.  K.  B.  1  Ld.  Raym.  424. 
And  the         Holt,  C.  J.  said,  that  a  commitment  to  the  iieutenaut  of  the  Tower  for  high 
Towar  ia  a  treason  is  valid,  according  to  the  precedents, 
legal  gaol  ___________ 

for  such  pri  yi.  RELATIVE  TO  THE  FORM  OF  COMMITMENT. 

®**'*®"*  (A)  General  REai:isiTEs. 

1.  Still  v.  Wall.  T.  T.  1806.  K.  B.  3  Smith's  Rep.  513. 
r  ^ai  1  Trespass  for  fabe  imprisonment.  An  information  was  preferred  against  the 
An  *^rj  r  JfPl^^^^l^®^'^'®  ^  magistrate,  upon  the  statute  IS  G.  3.  c.  80.  for  having  sold 
commit  goods  on  a  Sunday,  and  the  plaintiff  was  convicted  in  a  penalty  of  409.  The 
ment  may  justice  then  ordered  the  defendant,  who  was  a  constable,  verbally  to  keep  the 
be  by  oa  plaintiff  in  ciistody  until  the  effect  of  a  warrant  of  distress,  which  was  issued 
rol/ and  a  for  t||e  penalty,  should  be  known.  The  statute  enacts,  that  if  the  party  shall 
veri>ai  ^J^be  convicted,  the  penalty  shall  be  forthwith  paid,  and  in  cases  of  neglect  the 
justices  ani^^^®  ^J  ^^^  warrant  shall  cause  the  same  to  be  levied  by  distress  and  sale; 
til  the  ef  Aod  it  shall  be  lawful  for  the  said  justice  to  order  the  defendant  to  be  kept  in 
feet  of  a  safe  custody  till  it  shall  appear  that  the  same  is  paid .  Upon  this  evidence 
warrant  of  there  was  a  verdict  for  the  plaintiflT.  A  rule  was  obtained  to  show  cause  why 
commit  n  nonsuit  should  not  be  entered.  Per  Cur.  The  rule  must  be  made  absolute, 
penalty  bo  ^^^^^'^  ^^  ^"X  portion  of  time  for  which  a  justice  can  commit,  as,  for  Instance, 
known,  has  *  1'he  piison  ought  to  be  within  the  kingdom;  see  31  Car.  2.  c.  12;  and  a  common  gaol ; 
been  hold    ^e  24  Geo«.  8.  e.  85. 

en  good^tl  t  The  commitment  shonid  he  directed  to  the  deeper  of  the  prison,  and  not  to  the  party 
conveying  the  offender;  see  2  Hawk.  P.  C.  136.  The  magistrate's  commitment  at  the 
police  offices  for  the  metropolis  ii  merely  directed  to  the  gaoler;  hot  in  other  conntiea  it  is 
nsoally  addressed  to  a  constable,  and  to  the  keeper  of  the  gaol,  commanding  the  former  to 
convey  the  prisoner  into  the  custody  of  the  latter,  and  the  latter  to  receive  .and  keep  him; 
•  see  Bnrn*8  J.  tit.  Commitment. 

t  And  by  the  1 1  &  12  W.  3.  and  5  Hen.  4.  ail  mardorers  shall  be  imprisoned  in  the  com- 
mon gaol,  and  not  elsewhere. 

§  And  by  the  6  Geo.  1.  c.  19.  all  pensons  charged  with  small  ofleocesmay  be  committed 
to  the  hoQse  of  correction,  or  to  the  common  gaol:  but  the  party  roost  be  committed  lo 
the  proper  prison  in  the  first  inatancc,*  and  if  he  be  not,  his  removal  must  be  by  habeas 
corpus,  on  pain  of  100/.  for  the  first  offenco,  and  200/.  for  the  second. 

il  But  every  final  commitment  mirat  be  in  writing  under  the  and  hand  seal  of  the  person  by 
whom  it  is  made,  ox  pressing  his  oftico  or  authority;    see  poaty  563;    time   and  place  at  ' 
which  it  is  made,  an*!  must  be  directed  to  the  gaoler  or  keeper  of  the  prison;  see  poatt 
565;  see  2  Inst.  52;  2  Hale,  P.   C.  122;  Datton,  J.  C.  125;  6  Burr.  2686.     And  it  may 
Ho  <»jthor  in  the  mm?  of  tho  Wm'^,  or  in  rhiit  of  the  prosecutor;  seeDslton,  C.  J.  125. 
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while  he  is  making  out  a  warrant,  it  must  empower  him  to  commit  absolutely 
by  parol.  We  order  the  commitment  of  offenders  by  parol,  though  a  general 
order  is  afterwards  drawn  out  — Rule  absolute.  And  it  need 

2.  Rex  n.  Platt.   Feb.  Sess.   1777.  Old  Bailey.   1  Leach,  C.  L.  157.       °ot  s^^® 

Abridged  more  fully  ante,  vol.  iii.  p,  336.  the  charge 

On  a  habeas  corpus  to  discharge  the  defendant,  on  the  ground  that  th«  com- j,^^  ^^J*jj 
niitment  was  bad      The  Court  said,  a  commitment  must  contain  cont^t^mcnl  oath,  but  it 
ceviainJty;  and  therefore,  it  is  not  necessary  to  allege  that  the  charge  was  made  oinst  be 
upon  oath,  for  commitment  may  be  super  visum^  and  then  an  oath  is  unnecessa- ^^onvenient 
ry.     See  5  Mod.  78;  1  Stra.  Z\  2  Wils.  158.  'j  ««t«ia. 

(B)- Particular  requisites. 


(a)  Jlstoih  siting  the  liiles  ofsiaiutes. 


Rex  v.  Harpur.  E.  T.  1822.  K.  B.   1  D  &  R  222. 

It  was  urged  in  this  case  that  though  a  eommitment  stated  an  ofience  to*^  «««ninit 
have  been  committed  ^'  contrary  to  a  certain  statute  made  and  passed  in  the  particular 
first  year  of  the  reign  of  George  the  fourth,"  it  should  have  set  forth  the  title  atatate  need 
of  the  act,  because  it  was  impossible  to  know  on  what  statute  the  commitment  not  mention 
was  founded.     But  Ahhoi^  C,  J.  held  that  the  commitment  need  not  mention  '^  ^^^^' 
the  title  of  the  statute.  [  ^^^  ] 

(6)  •As  to  Us  stating  thi  authority  to  commit,  ' 

1.  Rex  V.  GooDALL.  E.  T.   1754    K.  B.  Sayer,  129;  S.  C,  \  Kenyon  122.^\^™®|^  . 

Upon  rao'tion  to  discharge  the  defendant,  who  had  been  committed  for  hav-  ty^to*com" 
ing  riotously  assembled  with  divers  otliers,  it  was  contended  that  it  dtd  not  ap-  mit  need 
pear  in  the  warrant  that  the  person  committing  was  a  justice  of  the  peace;  not  bare 
or  that  he  had  authority  to  commit  the  defendant.     But  the   court  were  of  f^^ci^  stated 
opinion  that  it  was  not  necessary  that  an  authority  to  commit  should  appear  in  ^°.|'>^  ^^^ 
a  warrant  of  commitment.  ™*  "®*^' 

2  Rex  v.  York.  M.  T.  1771.  K.  B.  5  Burr.  2684.  S.  P.  Glaek's  case.  M. 

T.  1694,  K.  B.  Comb.  305. 
'   The  defendants  being  brought  up  by  habeas  corpuSy  it  appeared,  from  the  re-  g^^  ^^^  ^ 
tnrn  of  the  governor  of  Bridewell,  that  the  defendants  were  committed  by  Sir  different 
J.  F.  knt ,  one  of  his  majesty's  justices  of  the  peace  for  the  city  and  liberty  of  rale  seems 
W.  by  a  warrant,  as  follows;  "  Westminister,  to  wit — To  the  governor  of  To- to  obtain, 
thil-fields,  bridewell,  or  his  deputy.     Receive  into  your  custody  the  bodies  of  e"P6cially 
Frances  York  and  Jane  Fielding,  and  others  herewith  sent  you;  brought  '^^^iment^S 
fore  me  by  Wm.   Manning  and  other  constables,  and  [&]  convicted  upon  the  execution, 
oath  of  Wm.  Haliburton,  one  of  the  constables  of  the  parish  of  St.  Paul,  Co- 
vent-Garden,  for  being  loose,  idle,  disorderly  persons,  of  evil  fame,  and  com- 
mon night-walkers,  against  the  statute,  &c.,  them  to  hard  labour,  until  the  next 
general  quarter  sessions  of  the  peace,  therefore  safely  keep  in  your  custody; 
or  until  they  shall  be  discharged  by  due  course  of  law.     Given  under  my 
hand  and   seal,  this  2t3d  day    of  November  1770."     The  return  did  not  add 
any  name  at  all,  subscribed  at  the  bottom  of  the  commitment;  but  the  name 
"  J.  Fielding,"  was  set  in  the  margin  over  the  locw  sigilli,  and  so  it  was  in  the 
original  warrant.     The  exception  taken  to  the  commitment  was,  that  the  war- 
rant of  commitment  did  not  show  that  Sir  John  Fieldjpg,  who  made  it  was  a 
justice  of  peace,  or  had  power  to  commit  these  persons.     Lord  Mansfield  oh-   f  5^4  -| 
served,  that  this  was  upon  a  conviction;  and  it  ought  to  be  shown  that  the  per- Therefore 
son  convicting  had  authority  to  convict.     It  is  a  commitment  in  execution;  and  •  commit 
the  authority  of  the  person  committing  them  ought  to  be  shown;  whereas,  here  «•»«  inpw 
it  does  not  even  appear  by  whom   they  were  convicted;  it  is  only  said  in  the  JJJJj^g^^ 
warrant,  "  brought  before  me  and  convicted."    The  not  showing  before  whom  t^f^aee  ea 
they  were  convicted  is  a  gross  defect.     Let  them  be  discharged. — Defendants  pi«n<fo, 
discharged  which  sta 

3.  Bexv    Duggbr.  E.  T.   1822.  K.  B.  5  B.  &.A.  791;  S.  C.   1   D.  &  R.  urf  tha' de 

^  vty-i  leDdant  was 

ctunmittaA 

This  was  an  application  for  a  habeas  corpus  to  bring  up  the  defendant,  in  or-  ^^^  ^^^^ 
der  that  he  might  be  discharged  out  of  custofly,  on  the  greund  of  a  defect  m  ai&ai  of 
the  warrant  of  commitment.     It  appeared  on  the  fkce  of  the  warrant,  that  he  costsi  in  a 
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caoM  or  ap  was  committed  for  cootomacj  in  not  {>aying  tbe  taxed  co^s  in  a  cause  of  ap- 
peal, and  peal,  and  complaint  of  nullity,  then  lately  pending  in  the  Arches  Court  of  Cao- 
eomplajot    lerbury,  and  it  nas  contended  that  this  did  not  sufficiently  show  that  the  cause 
UtehT  de^   was  one  of  ecclesiastical  jurisdiction,  and  that  the  warrant  should  have  gone 
pendlns  io  ^'n  ^^  describe  the  nature  of  the  suit.     The  Court  acquiesced  m  this  argument, 
the  Archea  and  said:  this  writ  decotUvinace  capiendo  was  first  given   by  stat.  oS   G.  3,  c. 
Coort  of      127.  and  thereby  made  subject  to  all  the  rules  and  regulations  applying  to  the 
Canterbury  f^fmer  writ,  lie  txcommumcato  capiendo.     ISow  the  principle   to  be  c^lected 
en^^        from  the  sereral  decisions  U}K>n  that  writ  is  this,  that  the  party  was  condemned 
not  suffi       ^  costs,  in  a  suit  respecting  a  subject  matter  apparently  within  the  jurisdio* 
eiently        tion  of  the  Ecclesiastical  Court.     Sec  J  Mod.  1047.  1 189*  2  1^.  R.  790;  S. 
ahowmg      C.  817;  S.  C.  7  Mod.  56,  117;  I  Salk.  29.  273.  ^-^94. 

that  the  4,  Col.  Latton^s  case.  E.  T.  17i)5.  K.  B.  11  Mod.  Rep.  47.59.236;  S. 
JJ22J  ^^  C.  Fort.  173;  S.  C.  1  Salk.  106.  358.  450;  S.  C.  1  Salk.  353^ 

eaiae  with  ^^^  defendant  was  brought  into  court  by  a  habeas  corptUy  bavins  been  coat- 
hi  the  jorn  mitted  by  tbe  Lord  Mayor  of  I^ndon  for  a  forcible  entry  into  the  Fleet  pnson^ 
dictioa  of  and  a  forcible  detainer  thereof  Tlie  title  L.  claimed  by  was,  that  this  prisen 
the  Eccleai  yr^is^  by  a  judgment  of  this  court,  seized  in  the  queen's  hands  under  whom  he 
^f^*^         claimed.     And  the  exception  taken  was,  that  it  did  not  appear  that  a  conunit- 

ment  was  made  by  ajustice  of  peace;  for  the  subscription  was  by  Owen  Buck- 
Bvt  a  com  ingham,  mayor,  and  did  not  say  justice  of  peace,  it  is  necessary  that  the  per- 
^LrndT^M^  son  who  coomiits  for  a  forcible  entry  should  entitle  himself  to  a  jtis'isdictioiiy 
jor  of  Lon  ^y  '^^^^^^^  himself  ajustice  of  the  peace.  But  the  Court  sud,  that  this 
doo,  with  objection  of  his  signing  mayor  and  not  justice,  was  untenable;  for  that  defect 
oat  adding,  was  supplied  by  the  6  Hen.  which  makes  all  mayors  justices. 
«  and  joa  (^c)  At  to  iU  sto/tng  the  name  of  prosectdor^  tvitnestfSy  and  prieonor* 

tice  of  the  Masset  v.  Johnsox.  H.  T.  1810.  K.  B.  n  East,  67. 

rafficientlv  ^^  warrant  of  commitment  in  this  case  was  expressed  upon  tbe  face  of  it 
ahowfl  his  ^^  have  been  made  upon  the  information  on  oath  of  J.  S.  The  allegation  was 
antbority.  shown  by  theeyidence  to  be  false,  (inasmuch  as  it  was  on  the  oath  of  W  B.) 
If  in  th  ^^^^^  ^^^^^9  '^  ^<^  suggested  by  the  Court,  thereby  rendered  difficult  to  refer 
warrant  of  ^^  ^  legal  and  valid  conviction,  which  must  be  presumed  to  have  proceeded 
commit  upon  a  true  fact;  and  contended  by  counsel  rendered  the  whole  proceedings 
ment  a  illegal,  both  in  fact  and  in  law.  But  the  Court  afterwards  abandoned  their 
wrongoame  view  of  the  case,  and  said:  the  mis-recital  in  the  warrant  of  coninutment  of 
!!d.'"^^ha"  ^^^  name  of  the  party  through  the  medium  of  whom  the  conviction  in  question 
of  the  wit  ^^^^  place,  may  be  rejected  as  surplusage,  and  then  the  rest  of  the  conunit- 
nefli,  npon  ment  will  stand  good.  Afler  a  conviction  in  fact  the  oaagistrate  was  authorise 
whoae  oath  ed  to  commit  the  plainti  ,  and  the  conviction  might  be  <^as  has  been  done  in 
tbeconTfc  this  case)  drawn  up  in  form  at  a  future  time, 
tion  waa     made,  it  iaanrplnsaf  e,  as  the  formal  conTiction  maj  in  all  easea  be  drawn  ap  at  any  tioie  af^ 

terwarda. 

1   565  ]  2.  Rex  v.  Barker.     H.  T,  1800.  K.  B.  1  East,  186. 

Even  ahho*  In  this  case  the  Court  refused  a  criminal  information  against  a  magistrate  for 
inc  ^^**^  returning  to  a  writ  of  certiorari  a  conviction  of  a  party  in  another  and  more 
liaa°been  ^^'^"**^  shape  than  that  in  which  it  was  first  drawn  up,  and  of  which  a  copy  had 
preWonaly  ^^^^  delivered  to  the  party  convicted  by  the  magistrate's  clerk;  the  conviction 
levied  by  returned  being  warranted  by  the  facts,  although  it  was  urged  that  such  practice 
dbueai.       was  productive  of  much  inconvenience,  and  in  the  very  case  before  the  court 

had  induced  the  defendant  to  incur  the  expence  of  prosecuting  a  writ  of  certio- 
The  war  ^^^  "*  ^^^^^  *®  relieve  himself  from  the  liabilities  incident  to  such  proceedings. 
rant  must  (d)  ^  ^o  stating  tJie  pt^on  wJure  the  offender  is  committed  to, 

•*fj«  10  1.  Rex  v.  Smith.  T.  T.,  1723.  K.  B.  2  Stra.  934. 

what  gaol  The  defendant  was  brought  up^  by  habeas  corpus,  and  appeared  to  have  been 
erVcom  J2[?"^**^®<*  ^o»"  want  of  sureties  in  an  action  in  the  vice-chancellor's  court,  at 
mitted.        P^  j,    »  of  mjury  and  damage,  to  the  value  of  1000/.,  and,  by  warrant,  the 

beadles  of  the  university  were  required  to  carry  him  to  prison;  and  now,  on 
*  The  commitment  ahonld  contain  the  name  and  sirname  of  the  party  commiUed,  if 

Known;  if  not  known,  then  it  will  be  sufficient  to  describe  the  peivon  aa  accnrately  aa  mav 

oe  convenieut,  and  to  add  that  lie  refnsefl  to  tell  hh»  name:  see  1  Hale,  P»  C  557. 
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motion,  he  was  discharged:  because  the  warrant  was  not  directed  to  any  gao!-Bot  a  com 
er,  but  wafl  onlv  generally  to  carry  him  to  prison.  mitmont  to 

2.  Wright  V   Gambier.  M.  T.   1734.  C.  P.  Prac,  Reg.  92.  S:  P»  Rex  v.  ;>''wo'» 
Fell.  H.  T.   1698.  K.  B.  1  I.d.  Raym.  424;  S.  C.   1  Salk.  272.  '?^"»  *^ 

In  an  action  against  the  warden  of  the  Fleet  for  im  escape,  the  court  nere  ofthenH 
of  opinion,  that  a  commitment  to  the  prison  of  the  Fleet  was  the  same  as  a  son, 
commitment  to  the  warden  of  the  Fleet. 

(€)  ^  to  its  stating  the  time  of  imprisonment. 
1.  Rex  V  Jambs.  T.  T.   1822.  K.  B,  6  B.  &  A.  894;  S.  C,  I  D.  ^  R.  669. 
S.  P.  Rex  V.  Hall.  H.  T.   1695.  K.  B.  3  Burr.  1636. 
The  defendant  in  this  case  had  been  committed  by  two  justices  for  a  con-  A  commit 
tempt  towards  them  in  their  office,  until  discharged  by  due  course  of  law.   He  ^^^^  for 
was  now  brought  up  under  the  habeas  corpus  act,  and  discharged,  the  Court  punwhineot 
being  clearly  of  opinion  that  the  commitment  was  bad,  as  it  ouffht  to  have  been  ^^'J^  cjr' 
for  a  time  certain;  and  as  there  was  no  course  of  law  by  which  the  defendant  tain, 
could  be  discharged,  such  a  commitment,  if  valid,  amounted  to  perpetual  im-    [  566  "^ 
prisonment.     See  2  Hawk.  P.  C.  c.  1.  s.  16;  3  Mod.  139;  Salk.  698;  S.-P.  "" 

420;  Peach,  N.  P.  C.  62;  7  Taunt.  63;  Vaughan,  138;  4  B.  &  A.  218. 
2.  Dr.  Groexvelt's  case.  E.  T.   1697.    K.  B.  1  I^.  Raym.  213.  S.  P. 

Yoxf.Ev's  CASE    E.  T.  1702.  K.B.  I  Salk.  361. 
G.  being  committed  by  the  censors  of  the  College  of  Physicians,  was  brought  Therefo/e 
into  court  by  habeas  corpus,  on  which  the  gaoler  returned,  that  the  said  doctor  ^  commit 
bein^r  examined  last  vacation,  and  convicted  bv  the  censors  of  tlie  College  of  ?^"^J?°^l' 
Physicians  for  his  ill  practice  on  the  body  of  J.  S.,  in  the  year  1692,  by  which  1,^  5°  j"!- 
the  said  J  S  died,  was  fined  byjthe  said  censors  20/.  and  committed  to  gaol,  vered  by 
until  he  should  be  delivered  by  the  said  coUege,  or  otherwise  by  due  course  due  course 
of  law.  of  law; 

On  which  Veturn  the  Court  resolved,  that  the  sentence  or  judgment  was  too 
general,  for  the  cause  of  commitment  ought  to  be  certain,  to  the  end  that  the 
party  may  know  for  what  he  suffers,  and  that  he  may  regain  his  liberty ;  if  he 
was  committed  for  the  fme,  it  ought  to  be  until  he  paid  the  fine ;  but  if  the  in- 
tent ot  the  censors  was  to  punish  him,  not  only  by  fine,  but  also  by  imprison- 
ment, they  ought  to  have  made  them  two  distinct  parts  of  the  judgment,  by 

condemning  him  to  prison  for  so  Ions,  and  from  thence  until  he  should  pay  the^!  ^  ^^<?,. 
g  ©  r  69  r  •         mitmenltili 

3.  Rex  V.  Barnes.  M.  T.  1723.  K  B.  2  Stra.  917.  g^vw?ec«i 

The  defendant  being  brought  up  on  an  habeas  corpus,  it  appeared  that  he  was  t>»  u  too" 
committed  by  the  vice-chancellor  of  Oxford,  for  carrying  goods  between  Ox- general; 
ford  and  Liondon,  without  an  university  licence,  •there  to  remain  till  he  gives 
security  to  carry  no  more,  and  to  observe  the  statutes  of  the  university  for  life.  ^^  *^  war 
Fer  Cur,  It  is  an  illegal  commitment;  therefore  he  must  be  discharged.        Lt^latL™* 
4    Gopp's  CASE.  M.  T.  1814.  K.  B.  3  M.  &  S.  203-  fommitiing 

A  warrant  of  two  justices  committing  the  collector  of  the  rates  for  the  parish  a  pariah 
of  R.  to  the  county  gaol,  upon  complaint  against  him  for  refusing  to  account  clerk  to 
and  pay  over  the  monies  collected  by  him,  adjudged  that  he  should  be  com-g^ol*  ^^w* 
mitted  to  the  gaol,  there  to  remain  until  he  should  have  made  a  true  account;  ^^  |2"g'° 
and  until  such  money,  as  by  the  said  account  should  appear  to  be  remaining  i^^^^  ^,    ^^ 
in  his  hands,  should  be  paid  by  him  or  his  sureties;  and  they  required  the  keep-  counted 
er  of  the  gaol  to  receive  and  safely  keep  him  until  he  should  be  discharged  ot^aod  paid 
due  course  of  law.     It  was  now  argued,  that  these  latter  words  vitiated  the  war-  the  aom 
rant,  no  definite  period  being  shown  when  the  defendant  would  be  entitled  to  f„"**^|j^®^°Q^ 
be  released      But  the  Court  said,  we  must  remand  the  prisoner:  if  there  ^*«k^pertore 
any  uncertainty  on  the  face  of  the  commitment,  we  would  not  have  come  to^j^j^^^jj^ 
such  a  determination.     But  coupling  the  premises  with  the  conclusion,  is  it  keep  him 
not  in  effect  the  same  as  if  the  warrant  had  directed  the  gaoler  to  detain  the  till  dbchaiig 
l»arty 
the  money 
Salk 
^1;  1  Burr.  602.  good 
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I  567  5.  SwiNSTEAD  ▼-  X.TDALL.  M.  T.  1€96.  K.  B.  5  Mod.  296;  S.  C.  Skin.  664; 
Aod  a  com  S.  C.   1  Saik  4(  8;  3  id.  319. 

wAitmeni  j^  action  of  trespass  and  false  imprisonment  was  brought  by  the  plaintiff 

flndl****    ,  for  detaining  him  in  custody  until  he  had  paid  1 1«.  for  his  deliverance. 
A  Bom  of*^      ^^  detendant  pleaded  the  jurisdiction  of  the  Court  of  Conscieitce  in  Lon- 
money'*  is  don,  thai  they  had  power  to  make  orders,  and  exact  obedience  to  them.    That 
^oor'c  an  order  by  that  court  for  the  plaintiff  to  pay  10s.  4d.  &c.  which  he  not  per- 

forming, the  defendant  took  him  by  virtue  of  a  precept  of  that  court,  and  so 
A  wamnt  jusiified  the  imprisonment,  and  detaining  him  till  he  had  paid  thai  sum.  To 
^  «mt°"?  this  plea  the  plaintiff  demurred,  because  the  jurisdiction  did  not  go  to  the 
1  &  2  G.  4  ^^^  ^^^  ^  ^  !'•  ^^^  ^^'y  io  '^*  ^^'  Afler  hearing  counsel,  the  Court  gave 
e,  148.  s.  their  opinion  as  follows: — This  is  a  special  authority  given  by  act  of  parlia- 
40.  ment  to  this  Court  of  Conscience  to  commit,  &c.  but  the  officer  is  not  to  detain 

(giviog  jus  the  person  in  custody  till  the  money  is  paid  to  him;  for  neither  he  nor  the 
iices  power  g||Q,^g|,Qii]^  receive  it. — Judgment  for  the  i^aintiff. 
^^  "^^  (/)  Jh  (o  siaitng  the  ditiribfdian  of  a  pendlt^, 

vicSon,  to  Rex  ▼•  Rogers.  H  T.  1822.  K.  B.  1  D.  Sf  R.  156. 

direct  tbe  By  Statute  1  &  2  G.  4.  c.  118.  s.  40.  the  penalties  imposed  by  the  same  are 
penalty  to  directed  to  be  distributed,  one  half  to  the  receiver  therein  mentioned,  and  the 
l^iV^"^  other  to  such  persons  as  the  convicting  justices  shall  direct;  and  it  giyes  no 
receiver  00*'*^®*'  *^  ^^^  sessions.  'ITie  defendant  was  committed  under  a  warrant  of  ex- 
pointcd  by®^^'^'"  (which  recited  that  he  had  been  convicted;  for  two  months,  or  until  he 
the  act.  and  paid  a  penalty  of  «5/«  for  an  offence  under  the  33d  section  of  this  act,  without 
the  other  stating  how  the  penalty  was  to  be  distributed,  and  to  whom  paid*,  which  omis- 
half  as  the  gions,  it  was  now  argued  en  the  defendant's  being  brought  upon  a  habeas  cor- 
iliail*direcf'""'  entitled  him  to  be  disciiarged  out  of  custody.  Per  Cur.  It  is  not  sug- 
and  in  de  '  S^^^  ^^^^  ^^^  magistrate  did  not  direct  to  whom  the  money  was  to  be  paid 
fault  of  before  the  conviction  took  place;  and  as  we  are  bound  to  presume  that  there 
payment  to  was  a  good  conviction  before  commitment,  we  think  wc  ought  not  to  discharge 
commit  for  this  defendant  out  of  custody.  The  defedant  is  committed  until  he  shall  pay 
^  7^'*^  ^^  penalty.  If  he  pay  to  the  gaoler,  the  latter  is  buund  to  discharge  him  out 
^^"JJjjJUj^  of  custody  before  the  end  of  two  months;  and  the  goaler  will  afterwards  take 
60t>ner  ^*'®  *®  distribute  the  money  properly  according  to  the  direction  of  the  justice, 
paid,)  was  Kg)  As  to  its  stating  the  offfHce. 

holden  saf  i.  In  gcne}-aL 

ficient.  al     j.  Rgx  v.  Crocker  E.  T.  1815.  K  B.  2  Chit.  Rep.  138.  S.  P.  Rex  v.  Jcdd. 

Whom  the        S:  ^j  ^^*^- 

noney  waa     The  defendant  was  committed  for  embezzling  bank  notes.     The  warrant  of 

paid.  eonumtment  did  not  state  that  the  act  was  doneyc/oRtotu/if ;  it  was  therefore 

[  668  ■)  conceived  that  the  defendant  was  entitled  to  his  discharge.  Per  Chtr.  A 
A  commit  commitment  need  not  have  the  precision  of  an  indictment.  The  commitment 
fohmv  fa  *  ^^^^  general  evidence;  and  though  not  formally  sufficient  to  find  him  guilty, 
•BlBcient.if^®*  ''  **  sufficient,  if  the  corpus  dfUcli  be  shown  to  us  to  warrant  the  commit- 
it  show  a     «ent.     See  i  Wils.  158;  "2  Hale,  P,  C.  122. 

torpus  de   '•*'•  ^  warrant  the  commitment*  tho'  it  do  not  state  the  act  to  have  been  done  feloni- 
ously.* 

Bnt  where  .  2.  Rex  v.  llAnpuR  E.  T.  1822.  KB  1  D.  &  R.  222. 

a  defendant  It  is  no  offence  within  the  statute  I  €reo.  4.  c  o^.  "  wilfully  and  maliciously 
ehargcd  tc  carry  away"  a  post  or  pale,  unless  the  party  charged  has  wilfully  or  mali- 
tTii  a'Sd  ^»«>"8*y/^«»«««'  the  damage  injury,  or  spoil  alleged.  The  charge  against 
spoiling  *°^  defendant  was  for  cutting,  spoiling,  and  taking  and  carrying  away  a  post 
and  toking^"*  ®*^^  fence;  and  the  commitment  was  only  for  wilfully  and  maliciously  car- 
away a  rying  the  san\e  away.  On  behalf  of  the  defendant,  it  was  contended  that  there 
rSUe?*  "^^^t^  no  offence  within  the  I  Geo.  4.,  nor  within  any  other  statute,  stated  on 
was  eom  7  p  ^V*  "?i  *^*?^*"  **"*  special  nature  of  the  felony;  for  where  a  copmitment  on  tlie 
mitted  for  l:*l®?* .  *^*  -  ,  •  ?"*fged  that  the  defendant  with  *  *  force  and  arms  made  an  assault  on,  kc. , 
4BUfuUy  Zl!?  »n|en«  teloniously  to  steal,  take,  and  carry  away;"  it  was  holden  bad  hecanso  the 
md  man    Sridf S^Sn^r     i"^"*""^^  ^  *  misdemeanor;  Rex  v.   Remnant,  2  Leach,  C.  L.  58B, 


COlSIMITMENT.^rom  of, ^Particular  RequisUes.  ^  r,9Q 

4he  face  of  the  cominitment.     Per  Cur,     The  defendant  is  entitled  to  hid  ^^-ciouslf 
charge.     He  stands  convicted  of  no  of'ience  whatever  within  the  act  in  ques-  ^or^yin? 
tion.      He  is  charged  with  cutting  and  spoiling,  but  his  commitment  is  for  car-  '**  *^"*^ 
Tying  away.     It  is  perfectly  consistent  with  the  statement  in  the  commitment,  ^Twhich  in 
that  somebody  else  may  have  cut  and  spoiled  the  post;  and  that  the  defendant  dividoal  act 
might  have  very  innocently  picked  it  up  and  carried  it  away.  is  not  an  of 

in  the  statate*  the  enactments  of  which  the  defendant  had  infringed,  the  commitment  was  fence  with 
holden  bad. 

3.  Rex  v.  Whitlock,  H.  T.  1721'.  K.  B.  1  Stra.  263.  Though  it 

The  defendant  being  brought  up  from  Newgate  by  an  habeas  carpus,  it  ap-  seems 
peared  on  the  return,  that  he  had  been  committed  for  deer  stealing.  The  stat.  ^^^^e  pow 
3  &  4  W  &  M.  c,  10.  authorises  the  committing  of  persons  not  having  suffi-^J  a  jas^ce 
cient  distress;  an-exceplion  was  taken  to  the  warrant;  because  the  justice  on- to  commit 
ly  says,  that  it  has  been  certified  to  him  by  the  constable,  that  there  was  no  for  want  of 
sufRcient  distress,  whereas  there  ought  to  have  been  a  warrant  to  levy,  and  a  distress,  if 
return  to  that,  that  there  was  no  distress;  it  may  be  the  constable  only  told  him  jj?  ■*"®  *"* 
so.  Per  Pratt,  C.  J,  The  warrant  is  well  enough;  as  the  word  certified,  ^n™- thatlfis'** 
ports  it  to  be  in  a  legal  manner.  But  Eyre,  J.  being  of  a  contrary  opinion,  certified  to 
the  defendant  was  remanded.  him  bv  the 

2.  In  partictUar,  consuble 

1  St.  For  coniempfs.*  **»"  '*»?'®  '^ 

Rex  v.  Sanchee.  H.  T.  1697.  K.  B.  1  Ld.  Raym.  323;  S.  C.  Holt,  657;  S.  JJ^^^office 

C.  12  Mod.  165.  I   ^9   i' 

The  defendant  and  others,  who  were  quakers,  were  cited  into  the  Ecclesi-  ^  commit 
astical  Court,  to  answer  there  on  their  solemn   afBrmation,  &c.  concerning  ment  onder 
tithes  withheld  by  them  from  the  parson  of  the  parish;  and  for  not  answering.  27  Hen.  8. 
The  contumacy,  according  to  the  direction  of  stat.  27  H.  8.    c.  20.   certifies  **<*'^  con 
their  contumacy  to  two  justices  of  the   peace,  by  whose  warrant  they  were  *®^Pj  *°^ 
seized,  and  committed  to  prison;  and  being  brought  by  habeas  corpus  it  was^Qpf^j^^ 
moved  that  they  might  be  discharged,     ^ai*   Cur,     The  commitment  ought  Conrt  for 
to  have  stated  what  the  ecclesiastical  dues  were ;  the  parties  are  entitled  to  ecclesiusti 
be  discharged.  *^*  ^^^> 

2d.  For  rescuinp:  of  floods  and  prisoners^  Iilo'i''!f  <• 

1.  The  King  v.  Fravklin.  K.  :B.  H.  T.  1783.  2  Leach,  C.  L.  255.         dues  for 
The  prisoner  had  been  committed  under  the  19  Geo.  2.  c.  34.  s    1 .  by  a  ^hich  the 
warrant,  which   stated  that  he,  xmih  others^  armed,  had  assisted  in  rescuing  party  was 
smuggled  goods,  and  had  maimed  an  excise  officer.     On  a  habeas  corpus  for  «ned. 
his  discharge,  on  the  grounds  that  the  commitment  had  not  stated,  1st,  that^^oQ^gj^ 
the  prisoner  was  armed;  2d,  that  he  was  charged  with  any  o'^ence  within  the  ment  on  the 
act.     The  judges  held  that  to  bring  him  within  the  act  it  was  not  necessary  89  G.  2.  r. 
that  he  should  be  armed,  since  acting  with  armed  persons  was  sufficient.  ^^-  «'.2.for 

smuggled  goods,  need  not  state  that  the    prisont  r  was  armed;   it  is  sufficient   to  allege  ■'©^^"^ng 
that  he  did*  certain  acts  with  others  armed. 

a.  Rex  v.  Kendal.  M  T.  1695.  K.  B.  1  Ld.  Raym.  65;  S.  C.  1  Salk.  347;  I^"*  »  com 

S.  C.  12  Mod.  82.  S.  P.  Rex  v  Fell.  H.  T.  1698.  K.  B.  1  Salk.  272;  "^^™?°y°' 

S.  C.  I  Ld.  Raym.  424;  S.  C.  Holt,  279.  ^  traitor 

On  amotion  to  discharge  the  defendants,  who  were  committed  by  the  secre- ought  to 

tary.of  state,  being  charged  with  high  treason,  in  being  privy  to,  and  assisting  specify  the 

the  escape  of  Sir  J.  M.  out  of  the  custody  of  one  of  the  king's  messengers.  *'"®'I'?°  J*"* 

It  was  objected  that  the  warrant  did  not  show  for  what  treason   Sir  J.  M.  JJ^^^^JJ*^ 

had  been  committed.     Per  Cur.     The  species  of  Sir  J.  M.'s  treason  ought  to  commiued. 

be  expressed;  and  for  want  of  that,  they  were  bailed  accordingly. 

Sd.  For  beins^  a  ro^^  and  ra£:abond.  \   57Q 1 

1.   Rex  v.  Symonds.  M.  T.  1701 '  K.  B.  1  Ld.  Raym.  699;  S.  C.  Holt,  406;  a  commit 

S.  C.  12  Mod.  566.  ment  stat 

The  defendant  was  brought  into  this  court  on  an  habeas  corpus  directed  to  '"g  the  of 

*  Bat  a  commitment  by  the  House  of  Lords  for  a  contempt  against  the  house,  is  good, .         'i^.y^ 
although  it  does  not  express  the  nature  of  the  contempt,  nor  the  place  where  it  was  com-  ,.„j-j:go- 
-mitted,  her  whether  it  was  on  a  conviction  or  accusation  only;  the  Earl  of  ^ba^sbory's  ,    . 
case^  1  Mod.  144.  abridged  ante^  vol.  8.  p.  324.  son  j8«)od" 


^^^         .  COMMITMENT.— Oj^cer*  Ai/i,  on. 

tlie  keeper  of  New   Prison;  and  at  the  return  thereof  it  appenred,  that  she 

was  committed  by  Mr.  P  a  justic*  of  peace,  ti  New  Prison,  because  she  was 

»lewd,  idle,  and  disorderly  pers  n   'or  that  she  was  found  in  a  reputed  bawdy 

house :  and  it  was  moved  that  she  might  be  discharged,  because  the  commit- 

^  ment  was  illegal*  because  the  barely  being  f^und  in  a  bawdy  house  was  no 

t  *  ^7*1  ®*"®®  ^^  commitment.     Per  Hoh,  C    J .  The  barely  being  in  a  suspected 

beiiMt  a       house  at  a  time  not  unseasonable,  shall  never  be  a  cause  of  commitment;  bat 

roga«  and    the  justices  may  commit  a  lewd,  idle,  disorderly  person ;  therefore,  a  general 

vagabond,   commitment,  that  she  was  an  idle  and  disorderly  person,  would  have  been  good. 

hf  leaving  j^m  here  the  justice  of  peace  assigns  that  for  cause  of  idleness  and  disorderlt- 

d  h'l       ^^^t  which  is  no  cause,  viz.  the  being  found   in  a  house  of  ill  repute^  and 

dren  to  be  ^^^^^^^^^  ^^is  commitment  seems  iH. 

maintained  2.  Hex  v.  H^ll.  H  T.  1693  K.  B.  3  Burr.  1636. 

bj  his  pa  The  defendant  was  committed  by  two  justices,  on  being  convicted  under 
risb,  mnst  stat.  17  Geo.  9.  c  5  of  being  a  rogue  and  a  vagabond,  and  running  away 
allege  that  f^^^m  jjjg  ^^p^  ^^^^  family,  whereby  they  became  a  burthen  to  the  parish,  on 
children^'  which  he  brought  his  hiilfeas  corpuft;  and  when  brought  up  it  was  objected, 
^ero  ^^^^  >^  w<^  t^ot  alleged  that  his  wife  and  children  were  chargeable  to  the  pa.- 

chaigeable  rish.     Per  Cur.     The  objection  is  sufficient  to   invalidate  the  commitment, 
to  the  pa     Hie  defendant  must  be  discharged. 
^^'  4th.  ForTrfAison. 

I.  Rex  v.  Wyndham.  T.  T.  1717.  K.  B  1  Stra.  3.  S  P.  Comb's  case.  T.  T. 
1717.  10.  Mod.  334.  Semble  coti/ra,  Rudy  ad's  case.  T.  T.  1670.  C.  P.  2 
Vent.  22. 
On  a  !iabe€u  corpus  to  discharge  the  defendant,  because  the  commitment  is 
me*nt°fbr     ^^^^^^  fof  high  treason;  it  was  urged,  that  some  particular  species  of  trea- 
high  trea   ^^^  must  be  expressed,  and  that  it  must  have  so  much  certainty  as  to  appear 
jofi general  to  be  high  treason  to  the  Court;  2  Inst.  Si.  591.     The  Court  said:  we  think 
ly,  ^  this  opinion  is  not  to  be  maintained.     We  presume  a  magistrate  does  right  till 

f  ^'^l  j  the  contrary  appears:  and   it  has   never  been  held  necessary  to  express  the 
overt  in  the  commitment.     Lord  Coke  puts  the   case  of  treason  against  the 
kings  person,  and  admits  that  to  be  sufficient. 
Or  foj  ^««  2.  Rex  v.  Dkspard.  T.  T.  1798.  K.  B.  3  Smith's  Rep.  369. 

'VaeH  Oa  motion  to  discharge  the  defendant,   committed  ybr  treasonable  practices 

19  good,*'    ^^  ^h®  groiind  that  the  commitment  was  too  general,  the  Court  overruled  the 

Court  overruled  the  objection 
Upon  aAa                                ^q    Mode  op  trying  its  tenability. 
pus,  on                      Kex  v.  Fen  wick.  E.  T.   1806  K.  B.  3  Smith's  Rep  269. 
which  the        ^^  appeared  from  a  return  made  to  a  habeas  corpus  that  an  apprentice  had 
gaolei  re     been  committed  for  absenting  himself  from  his  masters's  service,  uuder  the  20 
tarns  a  com  Geo.  2.  c.  19.  s.  4.  but  the  proceedings  were  all  correct  upon  the  face  of  them 
mitinent,     Upon  which  the  Court  remanded  the  apprentice,  although  it  was  sworn  that 
will  only     ^®  ^®®  bound  when  a  minor,  and  that  when  of  full  age  he  avoided  his  inden- 
try  the  va   ^^^es.      See  5  T.  R.  115, 
lidily  of  the  — — .....^ 

commit       VII.  RELATIVE  TO  THE  OFFICER'S  DUTY  ON  A  COMMIT- 

ment  from  MENT 

^a«  uLn     ^^   ^-  J^"»sow-  T.  T.  1705.  K.  B.  11  Mod.  Rep.  62;  S.  C  Frem.  119. 

the  faceof    ,^^  ^  motion  to  quash  an  indictment,  which  set  forth,  that  a  justice  had  com- 

it,  mitted  a  woman  to  prison,  there  to  remain  till  further  examinati^m;  and  that  be- 

cause the  officer  did  not  carry  her  to  prison,  but  kept  her  in  his  own  house 

It  is tlie  offi  (though  he  brought  her  forth  on  demand  ,  he  was  indicted,    as. disobeying  the 

cer'a  doty    justices  order,  and  behaving  himself  negligently,  &c. 

mitmMt"to      ^^*"  ^^^'     ^®  ^^^^^  '^  ^^^^  carried  her  to  prison  forthwith;  whereon  the 

carry  the  of^^"''*  ""^^^^^ed  to  quash  it. 

fender  to         *  Without  stating  ihe  specific  accusation;    see  2  Hawk.  Pr  C.  c.  16.     And  in  the  case 

prison.         of  Wilks  a  commitment  for  publishing  "  a  mo^t  infainous  and  xeditioa^ libel,  eutitied,  The 

North   Briton,  No   XLV.,  tending  lo  inflame  the  minds  and  ulieiirtle  the  affections  of  the 

people  from  his  majesty,  and  to  excite  them    o  traitorous  insunrectiona  a|Eainst  the  govem- 

2®!^**«  r*;  *****'*®'*  ^^^^'  2  Wils.  158.     See  Butt  v.  Conant,  Gow.  N.  P.  C  84;  S.  C.  1 
B.  h  B.  848>  B.  C.  4  Moere,  195. 


\ 


COMMITMENT.— GooUr's  Duhf  m.  395 

VIII.  RELATIVE^TO  THE  EXPENCES  OF  COMMITMENT. 

The  charges  of  a  Ci)mmituient  are  to  be  paid  by  the  oJfender  if  able;  3.  Jac. 
c/  10.  If  not  able,  to  be  defrayed  out  oi*  the  county  rate,  except'  in  Middle- 
sex, where  the  same  .shall  be  paid  by  the  overseers  oV  the  parish  where  the  per- 
son was  apprehended;  see  27  Geo.  2.  c.  3. 


IX.    RELATIVE  TO  THE    GAO   ER'S    RECEIVING    PRISON- 

ERS. 

If  a  man  he^conmiitted  for  felony,  and  the  gaoler  refuse  to  receive  him,  the 
constable  has  no  alternative  but  to  bring  him  back  to  the  committing  magistrate; 
but  would  the  person  who  arrested  him  be  justified  in  detaining  him  in  his 
own  house;  Dalt.  170;  and  the  gaoler  be  punished  for  such  refusal  by  the  jus- 
tices of  gaol  delivery  ?  4  Ed.  3.  c.  10.,  and  53  G.  3.  c.  60.  And  if  the  gaoler 
have  occasion  to  be  absent  from  his  prison,  it  is  his  duty  io  have  some  person 
in  his  place,  on  whom  n  >tices  may  be  served  for  delivery  of  copies  of  commit- 
ments, &.c;  1.  Chit.  C.  L.  118. 
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— The  prison 

X.     RErATlVE  TO  A  COPY  OF  THE  COMMITMENT.         eri.enti 
1.    Ay  SI  Car.  -2.  a  gaoler  refusing  copy  of  commitment  within  six  hours  af-^^®^  J*  "® 
ter  demand  of  prisoner,  shall,  for  first  offence,  forf*'it  100/.  and  for  a  second  of- J^„„jt 
fence  203/.  and  be  deprived  of  his  office,  and  the  prisoner  suing  shall  be  enti-  ment  with 
tied  to  the  costs  of  action.     See  1  H.  Bl.  10.  in  6  hows 

2.  Sedley  V   Ar  o     n    E.  T.  1800.  C.  P.  3  Esp.  174.  afterde 

This  was  an  action  oh  the  31  Car.  2.  for  not  furnishing  the  plaintiff  with  a™*"*^' 
copy   of   the    commitment    within  six  hours    after   demand.      It  appeared  . 
that  the  offender  was  a  person  sent  over  from  Ireland,  under  a  warrant  from  the  ^  "^  *he  sta 
secretary  of  state  for  Ireland,  charged  with  having  secreted  property  to  a  con- to  a  perwm 
siderahle  amount.     The  warrant  from  the  secretary  of  state  for  Ireland  direc-sent  over 
ted  one  A.  J.  to  CRTiy  the  prisoner  to  London,  and  upon  his  arrival  there  to  from  Ire 
take  him  before  the  chief  justice  of  the  K  B.  in  order  to  try,  &c.     On  his  ar-  **"^  ""^®' 
rival  here,  A.  B.  applied  to  the  gaoler  of  the  Poultry  Compter  to  receive  him,  JS.JJ^'JJJ"*^^ 
which  he  refused,  without  other  authority.     A  city   constable   was  railed  in,  creUry  of 
when  the  gaoler  received  him,  in  pursuance  of  the  warrant  from  the  Secretary  atato  there, 
of  Ireland,  which  was  left  with  him;  when   he   demanded  a  copy  of  the  com- and  placed, 
mitment,  which  the  gaoler  refused  to  furnish;  and  for  the  penahies  thus  incur-*"  ponn 
red,  this  action  was  brought.     For  the  defendant  it  was  contended  that  this*"^^  ®^ 
was  not  such  a  commital  as  required  a  copy   of  the  warrant,  the  party  being  f^^^  j^  ^^ 
merely  under  the  gar>ler's  care   for  a  safe  custody  until  the  plaintiff  could  be  pooltry 
brought  before  the  judge;  and,  further,  that   the   secretary  of  Ireland  could  Compter 
have  no  power  to  comm't  to  an  English  gaol.     But   Lord  Eldon,   C,  J.  said:  f*'  *af«  c^* 
the  question  is,  was  the  plainti    in  custody  under  a  warrant  of  detainer  or  not?  ^^^y* 
If  he  were^pot,  false  imprisonment  lies  against  the  gaoler;  if  he  were  in  custody 
under  a  commitment  of  detainer,  this  action  is  maintainable.  Now  I  am  clear- 
ly of  opinion,  that  it  was  a  warrant  of  commitment  and  detainer,  and  that  the 
prisoner  was  entitled  to  a  copy  of  it,  and  that  therefore   the  offence  has  been 
committed.   It  has,  however,  been  said,  that  this  was  not  a  warrant  of  commit- 
ment and  detainer;  how  can  that  proposition  be  supported?    The  gaoler,  after 
receiving  it  as  such,  •".ann'>t  question  its  legality. 

*    3.  Hudson  v.  Ami.  E  T.    1718.  K   B.   1  Stra.  167. 
The  plaintiff's  wife  was  taken  up  by  a  warrant  of  a  justice  of  peace,  for  as-  1   *^7^  J 
saulting  the  overseer  of  a  parish,  and  assisting  the  escape  of  a  woman  delivered  ®"'  '^  p*' 
of  a  bastard  child.     When  she  came  belnre  the  justice,  she  could  not  find  bail   ^\^^^  ^  ^ 
but  at  her  request  he  gave  Iea\  e  for  her  to  lie  that  night  at  the  constable's  ^here  a  per 
house,  in  order  to  get  bail  the  next  morning.     Then  a  person  on  her  behalf  de- son  after  ap 
manded  a  copy  of  the  commitment,  which  not  being  delivered,  an  action  waspearini^  be 
brought  on  the  habeas  corpus  act.     Prait^  C,  J.  The  questions  are  two;  whether  ^?'®  *  Jn» 
the  defendant  is  an  officer,  and  whether  the  plaintiff's  wife  was  detained  by  vir-  *nJ(^|^*''"^ 
tue  of  any  warrant  within  the  meaning  of  the  statute.     As  to  the  defendant,  ^^ ^  ^^^ji  jg 
there  is  no  doubt  but  a  constable  is  within  the  statute,  but  I  do  not  think  this  at  his  owq 
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reqiiat  per  action  well  brought;  for  the  woman  was  not  in  his  custody  by  virtue  of  any  war- 
mittod  to  f3Q|.  ^imi  warrant  there  was,  was  only  to  bring  her  before  the  justice,  and 
the  cucod' ^^^  was  fully  executed  by  so  doing;  and  the  time  she  staid  at  the  constable's 
or  the  oB  ^^^  thaiy  was  not  by  any  warrant  or  commitment,  but  at  her  own  consent  and 
cer.  desire,  to  remain  under  a  voluntary  custody;  neither  is  this  case  within  the 

mischief  of  the  statute,  which  was  indefinite  commitments, 

4    HUNTLET  V.  LUSCOMBB.   M.  T.    1801.  C.  P.  ^-^  B.  &  P.  530. 
Case  against  a  goaier  for  not  delivering  to  the  plaintiff  within  due  time,  a 
copy  of  the  warrant  by  viitue  of  which  he  had  been  committed  to  the  gaol  at 
which  the  defendant  acted  as  keeper.     It  was  proved  that  a  notice,  directed  to 
And,  in  or  the  defendant,  and  containing  a  demand  of  a  copy  of  the  commitment,  was 
der  to  rap    gerved  on  the  turnkey  on  the  ^dth  November,  and  such  a  copy  was  thereon  de- 
Sn  ^'^  livered  to  the  plaintiff  on  the  27th,  though  the  statute  31  Car.  2.  c.  2.  s.  3.  im- 
a  gao^for  posed  on  the  gaoler  a  necessity  of  delivering  such  a  notice  within  six  hours  af> 
not  deliver  ter  demand.     An  objection  was  taken,  on  the  defendant's  behalf,  that  the  ser- 
Ing  to  a  pri  yice  of  the  notice  was  insufficient,  it  being  in  evidence  that  the  defendant  resid- 
wner  a  eo   ed  in  a  house  adjoining  the  prison,  with  which  there  was  communication  by  a 
^^m   k       ^^^i^*     '^^  plaintiff  was  nonsuited,  and  a  rule  nisi  for  a  new  trial  was  obtained ; 
meat,  proof  ^^^''^>  P^  ^*'''-     ^^  ^^^  been  argued  that  the  statute,  for  non-compliance  with 
of  a  delive  which  a  claim  to  redress  is  asserted  in  this  case,  is  of  a  remedial  nature,  and 
Tj  of  a  de   therefore  to  be  constructed  as  favourably  as  possible  ibr  the  relief  of  prisoners; 
mand  to  a  but  the  act  also  assumes  a  penal  character,  as  against  gaolers  under  peculiar 
•""Jlffi?  "i  circumstances;  with  reference  to  which  it  roust  therefore  be  construed  strictly, 
if  the  gaoler  I^Q^i^iog  this,  it  is  the  duty  of  a  judge  to  consider  the  object  of  a  plainti:T  in 
was  in  the  commencing  an  action  like  the  present;  and  if  he  appears  to  have  been  actu- 
prison  at     ated  by  vexatious  intentions,  to  require  that  he  should  show  that  he  has  pre- 
the  time  of  served  such  exactitude  of  conduct,  that  the  offending  party  has  not  been  allow- 
sach  dehve  ^^  j^  effect  the  wrong  inducing  the  penalty,  when  timely  precaution  would 
priMoer  ^    ^'^^  deterred  its  commission.     The  statute  directs  that  the  demand  shall  be 
nasnotnsed  ^^^  to  the  gaoler,  or  his  deputy;  or  whatever  officers  may  be  acting  m  sub- 
dne means  ordination  to  him;  and  the  inference  that  arises  naturally  on  the  words  of  the 
for  briogiog  act  is,  that  the  gaoler  is  the  person  of  primary  consideration,  to  whom  the  re- 
t^  circom  quisition  should  be  made,  if  possible,  the  inferior  officers  serving  as  a  resort  in 
fn  ^e  «oi  **'^  ahsence.     Now  it  -s  in  evidence  that  the  defendant's  residence  adjoined 
or'ekoow    '^^^  prison,  and  communicated  with  it  by  a  door,  thereby  affording  a  ready  ac- 
ledge.  cess  to  him,  if  required  by  any  person  within  the  walls;  and  it  is  further 

[  574  j  shown,  that  the  notice  in  question  was  served  on  a  turnkey;  but  not  a  tittle  of 
evidence  has  been  adduced  to  show  that  the  plaintiff  had  taken  precau- 
tions necessary  to  convey  it  to  the  hands  of  the  principal,  not  even  that  he  had 
instituted  the  least  inquiry  whether  the  fact  had  ever  reached  his  knowledge; 
he  has  even  failed  to  examine  the  turnkey  on  whom  it  was  served,  and  so  left 
it  dubitable  whether  the  person  so  served  was  conscious  of  the  purport  of 
the  document.  On  the  whole,  we  think  that  the  plaintiff  has  acted  with  so  lit- 
tle caution,  that  he  cannot  ask  favour  from  the  Court. 


XI.  RELATIVE  TO  CERTIFYING  THE  COMMITMENT. 

By  the  3  H  7.  c.  3.  the  sheriff  or  gaoler  shall  certify  the  name  of  every 
prisoner  in  his  custody  to  the  next  general  gaol  delivery,  on  pain  of  forfeiting 
100/.  to  the  king  for  every  default. 

wroMfuilv  •      XII.  RELATIVE  TO  DISCHARGIXG  THE  PARTY  COM- 

coramil    •  MITTED 

ted*  may         1.  If  a  person  be  committed  to  gaol  by  justices  of  the  peace,  no  certiorari 

be  dwclwrg  will  lie  to  remove  the  order,  the  only  remedy  being  by  writ  of  habeas  corpus 
ed  by^afr,  _g^^  ,  Dj^,^   J  J  J  &    J  -F 

as  corpus. 

It  seems  that  a  person  legally  committed  for  n  crime,  which  appears  really  to  have 
been  committed  by  some  one  or  other,  cannot  be  lawfally  discharged  by  any  one  bat  by 
the  king,  till  he  bo  acquitted  on  his  trial,  or  have  an  ignoramus  found  by  the  grand  jary, 
or  is  discharged  by  proclamation  for  want  of  prosecutors.  But  if  a  person  be  committed 
on  a  bar»?||nRpicion,  without  any  appeal  or  indictment,  for  a  supposed  crime,  wh«re  t^fter- 
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2.  Ano.v.  H.  T.   1696.  K.  B.   1  Saik.  349.  And  there 

Per  HoUy  C  J.  If  the  chief  justice  of  tlie  King's  Bench  commit  any  person  ^°''®  *  P?** 
to  the  marshal  by  his  warrant,  he  ought  not  to  be  brought  before  Court  by  rule,  !L  K^^th** 
but  by  habeas  corpus.  q  j  ^^^Xt 

3.  Bethel's  case,  T.  T,  1695.  K.  B;  I  Salk  353;  S.  C.  I  Ld   Raym.  47.  tobebroU 

The  defendant,  being  indicted  for  buying  and  selling  old   money,  was  con- before  the 
victed  at  the  Old  Bailey,  and  fined  100/.     And   now,  on  a  habeas  corpus.  di-C©nrt  by 
rected  to  the  keeper  of  Newgate,  that  he  was  committed  by  order  of  the  Court  habeas  cor 
of  Sessions  to  the  Old  Bailey  to  his  custody    "  tenor  cajus  ordinis  sequitur  io  not*by  rale  • 
h»c  verba,  viz.  Willielmus  Bethel  convictus,  &c.  ideo  consideratum  est,'' that    r  575  -i' 
he  be  fined  100/.  ''  et  quod  ibidem,  viz.  in  custodia  quousque  finem  persolvet."  Bnt  a  habe 
It  was  held  per  Cur.  that  this  commitment  was  naught;  1st,  Because  it  wasaj  eorpiu 
not  to  the  sheriff,  who  is  the  legal  and  immediate  officer  to  every  court  of  oyer  does  not  lie 
and  terminer;  2d,  Because  the  word  comimttUuris  necessary  to  the  form  of  a  *°  ^^*^^'«® 
legal  commitment.     Then  the  question  was,  whether  he  could  be  discharged  ?  ^^j^j' JjJ*" 
Etper  Cur.   Before  Bushel's  case  no  man  was  ever,  by  habeas  corpus.,  without  eAcrution 
writ  of  error,  delivered  from  a  commitment  of  a  court  of  oyer  and  terminer;  by  a  court 
but  this  commitment  was  not  causeless.     Where  a  commitment  is  without  of  oyer  and 
cause,  a  prisoner  may.  be  delivered  by  habeas  corpus:  but  where  there  ap-*®"""**"®*"* 
pears  to  be  good  cause,  and  a  defect  only  in  the  form  of  commitment,  as  in  this  ^arcommit 
case,  he  ought  not  to  be  discharged.  meat. 

ftOMXaiitZt. — See  tit.  *8Uomey\  Joint  Stock  Companies. 

CEommftter  Ot  SttniltfC.     See  tit  Lunatic. 
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II.  BY  WHOM  TO  BE  MADE  OUT,  p.  576. 

III.  RE  I  ATI  VE  TO  THE  ENTRY  OF,  p.  576.  Where  the 

IV,  RELATIVE  TO  A  SECOND  COMMITTITUR,  p.  577.  defendant 
V.  EVIDENCE  OF  COMMITTITUR,  p  578.  ^  remored 

VI.  AMENDMENT  OF  COMMITTITUR,  p.  578.  zL.^'''' 

'  »  corpus 

'I.  IN  WHAT  CASES  A  COMMITTITUR  IS  NECESSARY.      FUet  Jri 
Rex  v.  the  Sheriff  of  Middlesex.  E.  T.   18 19.  K.  B.   I    -hit.    Kep.  365.  son  to  the 

Per  Cur.     Where  the  party  is  not  in  the  custody  of  the  marshal,  but  is  in  *^-  ^-  "<> 
the  custody  of  the  warden  of  the  Fleet,  and  is  brought  up  by  habtas  corpus,  J^*^?'**'* 
for  the  purpose  of  bemg  removed  from  the  Fleet,  in  order  to  be  charged^in  ex-,^,^  | 
ecution  in  the  K.  B.  the  course  of  proceeding  is,  for  the  party  to  be  brought 
to  the  judge's  chambers,  and  the  judge  makes  out  the  committitur  by  habeas    r  575  1 
corpus;  he  is  then  carried  with  the  habeas  corpus  to  the  K.  B.  prison,  audon  render 
then  it  is  not  necessary  to  make  entry  of  the  commtZ/t/tir.  in  die 

charge   of 

II    BY  WHOM  COMMITTITUR  IS  TO  BE  MADE  OUT.        *>■"'  ».^f. 
Rex  V.  THE  Sheriff  of  Middlesex.  E.  T.  1819.  K.  B.  1  Chit.  Rep.  364.    tu7TtMd% 
Bailey^  J.  in  delivering  his  judgment  in  this  case,  said:   when  the  bail  bring  q^i  \yy  ^be 
the  defendant  to  the  judge's  chambers  to  be  rendered,  the  judge  makes  out  ajadge,  and 
committitur^  and  that  committilur  to  the  marshal  or  his  officer.     It  is  the  duty  "ent  with 

of-the  clerk  of  the  papers  then  to  make  an  entry  in  the  marshal's  book.  ^*'®  defend 

•^  '^ l^ ant  to  the 

HI.  RELATIVE  TO  THE  ENTRY  OF  COMMITTITUR.         ^^'  P" 

1.  Rex  v.  the  Sheriff  of  Middlesex.  E.  T.  1819.  K.  B.  1  Chit  Rep.  364. 

Per  Cur.     Where  a  man  is  previously  in  the  custody  of  the  marshal,  and  Jr^®'®  . 

wards  it  appears  that  there  was  none,  as  for  the  murder  of  a  person  thoaght  to  be  dead,  in  costod? 
who  afterwards  is  fonnd  to  be  alive,  it  hath  been  holden  that  he  may  be  Kufely  dismissed  of  marshal 
withont  any  farther  proceeding;  seo  I  Hale,  P.  C.  5H3;  3  fnst.  209;  Keilwood,  S4.  bat  soaght' 

"  A  eommiititur  u  drawn  ap  oa  unstamped  parchment,  and  filed  in  general  with  the  (q  be  charff 
clerk  of  the  judgments,  in  order  that  he  may  enter  the  committitur  on  record;  see  I  Tidd,  ed  in  a  new 
388.  8th  ed.  action,  a 

t  But  where  defendant  is  in  custody  ot  the  marshal,  and  ftoueht  to  be  charged  in  a  new  committi 
action,  a  committitur  mast  be  entered;  Rex -v.  Sheriff  of  Middlesex,  1  Chit,  Rep.  364.  tur  should 
abridged  potty  576. 

VOL.  V.  'A 
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be  entered  it  i0  wished  to  change  the  character  of  his  cotnmitmeiit,  he  being  previou^y 
with  clerk  jq  execution,  then  it  is  necessary  to  enter  the  comnMhtr;  but  the  commtffilicr 
ofthe  JQdg|g  not  entered  with  the  clerk  of  the  marshal,  but  entered  with  the  clerk  of  the 
"^^  '  hidgments,  for  the  purpose  of  being  referred  to  when  the  custody  is  changed. 
And  former^  ^^^^  ^^^^^^  XYie  comfMUilur  is  given  in  charge  to  the  marshal,  becauite  there  is 
1 J  it  most  no  document  left  with  the  marshal  unconnected  with  the  entry  in  his  book, 
have  beeo  2.  U^wiN  A.  Kirchoffe.  M.  T.  1744.  K.  B.  ^  Stra.  1^15.  S.  P.  Fotter  .L/ 
eetoalljr  ea  V.  Prilbt.  H.  T.  1766.  K.  B.  3  Burr-  1841, 

^^'^  d\k  ^^  motion  to  supersede  tho  defendant,  as  not  being  charged  in  execution 
foriTthe  end  ^i^^>Q  ^^^  terms,  the  Court  held,  that  the  commUtitur  must  be  actually  entered 
af  the  sec  on  record  before  the  end  of  the  second  term.  And  that  there  is  no  extension 
end  term;  of  the  time  to  the  continuancerday  alter  term,  nor  was  it  sufficient  that  there 
But  newt    ^^^  ^^  entry  in  the  marshal's  book  in  time. 

the  commit^-  ^<3*  Ge,h,  £.  T.  1801.  K.  B.  1  East,  410.  See  Duchess  of  Marlborough 
Htur  most  ▼.  WiGMORB.  H.  T,  1735.  K.  B.  Ca.  Temp.  Hard.  308.  Contra. 

[  577  I  It  is  ordered,  that  every  commitment,  on  every  judgment  obtained  in  this 
be  filed  be  court  against  any  prisoner  or  prisoners,  shall  be  filed  with  the  clerk  of  the  dock" 
fore  the  last  el0  on  or  before  the  last  day  of  the  term  in  which  such  prisoner  or  prisoners  is 
^m  ^  ^  or  are  to  be  charged  in  execution.  And  the  said  clerk  of  the  dockets  shall 
which  the  onter  such  commitiUur  on  the  judgment-roll  within  four  days  next  afler  the  end 
prvoner  ie  of  such  term,  exclusive  of  the  last  day  of  the  term,  unless  the  last  of  such  fonr 
vher|ed  io  dayd  be  Sunday,  and  in  that  case  within  five  days  next  after  the  end  of  such 
term;  and,  in  default  thereof,  such  prisoner  or  prisoners  shall  be  entitled  to  be 
Aad  most    discharged. 

be  filed  the  execstion,  and  oocht  to  be  entered  oo  the  indament  roll  within  fonr  days  after  the  end  of 
same  term  ^^h  term. 

OS  the  mar  4  CuN5«fGHAM  V.  Cogan.  T.  T.  1808.  K.  B.  10  East,  46.  S.  P.  Fishery. 
knowl"g  Stanhope.  M.  T.  1786.  K.  B.  1  T.  R.  464, 

ment.  On  a  motion  that  the  commiidur  might  be  taken  ofl  the  file,  the  objection 

^.      ^       was,  that  the  marshal's  acknowledgment  of  the  defendant's  being  in  custody 
whe^the    ^^  °^^  ^^^'^  ^^^^  ^"  ^^^  same  term  as  the  judgment  was  obtained.     The  Court 
eomtnitti    said,  that  the  acknowledgment  ouglit  to  be  of  the  tame  t^rm  in  which  the  de- 
fur  was  on  fendant  is  charged  in  execution. 
!▼  filed  with  5.  PuRDOM  V.  Brockbridgb.  M.  T.  18i>3.  K.  B.  2  B.  &  C.  342;  S.  C,  3  D. 

bat  not  da       '^  defendant  having  been  charged  in  execution  upon  a  judfirment,  the  plain* 

It  entered  ^^^^  attorney  filed  the  c<yinmiltUur  piece  with  the  clerk  of  the  dockets,  pursuant 

on  the  jadgto  the  rule,  Easter,  41  Geo.  3;  but  the  latter  having  neglected  to  enter  it  on 

me;it  roll    the  judgment  roll  within  the  time  prescribed  by  the  rule,  the  Court  ordered 

^y  ^^^  21^8  the  prisoner  to  be  discharged,  though  there  was  no  default  in  the  plaintifis  at  * 

l^if^.l.%torney,  observing:  the  rule  of  court  upon  which  this  motion  was  obtained  is 
emcerineld  ■"         ,         ^   .  1  •     -^  -  •    *^  «         ■  i-        ^'       •  1 

that  the  pri  ^^pr®^  ^uid  unequivocal  m  its  provisions;  and  we  have  no  discretion  in  apply- 

soner  was    tng  it  to  the  present  case.     See  1  D.  &  R.  473;  3  Burr.  1841 ;  1  East,  406. 

entitled  to  410. 

bis  d is  IV.  RELATIVE  TO  A  SECOND  COMMITTITUR. 

cbaige.  ToLPiNG  y.  Rvan.  E.  T.  1786.  K.  B.  1  T.  R.  221. 

A  notice  by  The  defendant  having  been  taken  in  execution  on  a  judgment,  was  di»- 
a  party  that  charged  out  of  custody  on  account  of  an  irregularity  in  the  execution,  it  hay- 
be  huaban  j^g  issued  for  too  much;  being  again  charged  in  execution  for  the  exact  amount 
thereom^^  ^  rule  was  obtained  to  show  cause  why  the  second  commitment  should  not  be 
mittitur  is  ^^  aside.     The  Court  said :  the  second  commitment  is  informal,  since  there 

essential  be      *  And  it  is  nsaal,  before  that  is  done,  to  enter  the  eemmittitur  in  the  marshal's  book, 

fore  a  se     kept  at  tfae  King's  Bench  office;  see  2  Bnrr.  1049.  / 

cond  can  be      f  Previous  to  this  rale  it  was  determined  that  if  the  plaintifT's  attorney  signed  judgment 

procured,     and  filed  the   committitur  piece  with  tho  clerk  of  the  judgments  within  the  second  term 

after  verdict  against  prisoner,  it  was  sufficient,  though  the  final  judgment  and  committitw 

were  not  entered  of  record  till  the  continuance  day  after  the  second  term,   provided  the 

entries  were  then  complete;  Pearson  v.  Rawlings,  1  East,  406,  abridsed  poaf. 

t  Bu^  this  rule  does  not  apply  to  the  case  of  a  prisoner  committed  under  a  haheoi  corpw^ 
in  which  no  committitur  piece  was  never  ecessnry;  see  1  Tidd.  868.  8th  ed. 
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was  no  affidavit  that  the  plaintiff  had  given  notice  that  the  first  commitment 
was  abandoned,  pending  the  former  rule:  a  second  commitment  for  the  same    • 
cause  before  the  first  was  discharged,  cannot  be  sustained.  -  Rule  absolute.       [  578   i 

V.  EVIDENCE  OF  COMMITTITUR.  The  cause 

Salte  v.  Thomas.  T.  T.  1802.  C,  P.  P.  3  B  Sf  P.  188,  «f  commit 

In  an  action  by  the  assignees  of  a  bankrupt,  the  plaintiffs,  in  order  to  prove  J*!^?!"^^ 
an  act  of  bankruptcy  by  lying  m  prison  for  debt,  produced  certain  books  be-^„  entry  in 
longing  to  the  King's  Bench  and  Fleet  prisons,  containing  entries  of  the  dates  the  books 
and  causes  of  commitment  of  all  the  prisoners,  from  which  it  appeared,  that  the  of  the  Fleet 
bankrupt  had  been  committed  for  debt  to  the  Fleet  prison,  and  had  removed  ^^  King'e 
thence  to  the  King's  B!ench  prison,  and  had  lain  in  prison  in  the  whole  for  the  ^^^^  P*"' 
space  of  two  months.     An  objection  was  taken  to  the  admissibility  of  these 
books  in  evidence  of  the  cause  ot  a  commitment,  but  the  plaintifis  had  u  ver*  ^ 
diet,  with  liberty  for  the  defendant  to  move  for  a  new  trial.     On  a  rule  nui  for 
that  purpose,  Lord  JMvanleyy  C  J.  held,  that  as  the  committiiur  was  open  to  re- 
sort for  the  cause  of  a  person's  commitment,  and  as  the  books  produced,  were 
kept  not  under  legal  constraint,  but  for  the  individual  convenience  of  the  gacrf* 
er,  the  commUtUur  was  a  document  of  higher  authority,  and  should,  ther^ore, 
be  produced.     See  Leach,  G.  C.  ^d  edit.  43d. 

VI.  AMENDMENT  OF  COMMITTITUR. 
liABOCHfi  V.  WASBRonGH,  M.  T.    1788.  K  B.  2  T.  R.  787.  Abridged  ante, 

vol.  i.  p.  694. 
If  a  judgment  against  two  be  affirmed  with  costs  on  error  brooffht  by  one 
alone,  whereupon  the  other  being  a  prisoner  is  charged  in  execution  for  the 
amount  of  the  original  judgment,  and  the  costs  in  error  'to  which  cost  he  is  not 
liable,)  the  Court  will  allow  the  committitw  to  be  amended,  since  there  is  some-  r  579  1 
thing  to  amend  by,  namely,  the  original  judgment.  '  ^ 

ft OminOliatttm.     See  tit.  BaUmenl, 

ff  OmniOII-     See  tits.  CapyhM;  Descent;  Dower;  huUmtre;  Joint  TenamU; 
Poor  Rates;  Settlements;  Taxes;  Tefiantsin  Common;  TUhe. 

I.  GENERAL  DEFINITION  OF  THE  TERM,  p.  582, 
II.  RELATIVE  TO  THE  ORIGIN  OF  RIGHTS  OF  COMMON, 

p.  682. 

III. DIFFERENT  CLASSES  OF  RIGHTS 

OF  COMMON. 

(A)  As  TO  COMMON  OF  PASTCRB. 

Ist.  As  to  common  of  pasture  appendant. 
1.  Of  its  nature  in  genecal,  p.  684.     2.  Of  the  variations  to  which  this 

is  subject,  p.  685.     3.  parties  who  may  enjoy  it,  p.  590.     4.  " 

mode  in  which  it  is  to  be  enjoyed,  p.  692. 

2d.  As  to  common  of  pasture  appurtenant. 
1.  Of  its  nature   in  general,   p.  692.     2.  Of  the  variations  to  which  tbii 

right  is  subject,  p.  696.     3.  parties  who  may  enjoy  it,  p.  597,    4. 

'         mode  in  which  it  is  to  be  enjoyed,  p.  597. 

3d.  As  to  common  of  pasture  because  of  vicinage. 
1.  Of  its  nature  in  general,  p.  698.     2.  Of  the  variations  to  which  this 

right  is  subject,  p.  600.    3. parties  who  are  entitled  to  enjoy  it,  p.  600, 

4,  -^—  mode  in  which  it  is  to  be  enjoyed,  p.  600. 
4th,  As  to  common  in  a  forest. 
1 .  Of  its  nature  in  general,  p.  600.     2.  Of  the  variations  to  which  thia 

right  is  subject,  p.  601.     3.  parties  by  whom  it  may  be  enjoyed  p.  002, 

4         ■■     mode  in  which  it  is  to  be  enjoyed,  p.  602.  I  530  1 

6th.  As  to  common  in  gross. 
1.  Of  its  nature  in  general,  p.  603.    2.  As  to  what  other  commons  are 
convertible  into  commons  in  gross,  p.  603.     3.  Of  the  variations  to  which  the 
right  of  common  in  gross  is  subject,  p,  604.     4.  — «— -  parties  who  may  eilr 
joy  it,  p,  606.     5.         ■       mode  in  which  it  is  to  bei  enjoyed  p.  W7. 

(B)  Ab  to  ce^MON  OP  BSTOV^KH. 
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1st.  Of  its  nature  in  general,  p.  607.    2d.  Of  the  Tariationsto 

which  this  right  is  subject,  p.  608.     3d. parties  who  may  enjoy  this 

right,  p.  609.     4th    mode  in  which  this  right  is  to  be  enjoyed,  p.  610. 

(C)  As  TO  COMMON  OF  TURBART, 

1st.  Of  its  nature  in  general,  p,   610.     2d.  Of  the  variations  to 

which  this  right  is  subject,  p.  61 1.     3d.  parties  who  may  enjoy  it,  p. 

611.     4th.  mode  in  which  it  is  to  be  enjoyed,  p.  614. 

(D)  As  TO  COMMON  OF  riSC^RY. 

1st.  Of  its  nature  in  general,  p.  613".  2d.  Of  the  variations  to 
which  this  right  is  subject  p.  613.  3d.  parties  who  may  enjoy  the  pri- 
vilege, p.  G14.     4th. mode  in  which  it  is  to  be 'enjoyed,  n.  614. 

IV.  RELATIVE  TO    THE    PRIVILEGES    AND  DISABILITIES 
OF  THE  PARTIES  INTERESTED  IN  THE  WASTE. 

(A)    As    TO    THE    PRIVILEGES    AND    DISABILITIES   OP   THE    LORD. 

1st  To  use  the  common  in  general,  p.  614.  2d.  To  build  houses 
on  the  waste,  p.  618.  3d.  To  grant  leases  of  jthe  waste,  p.  619.  4th.  To 
approve. 

1.  In  general,  p.  620.     2.  As  to  what  may  bo  approved,  p..  622.     3. 

the  parties  who  are  entitled  to  approve,  p.  625.     4.  the  mode  of  ap- 
proving, p.  627 
[  581  ]                      5th    To  summon  a  jury  to  inquire  of  misfeazanccs  done  to  the 
waste,  p.  627. 

(B     As  TO  THE  PRIVILEGES  AND  DISABILITIES  OP  COMMONERS. 

Ist.  Considered  with  referance  to  their  power  to  enjoy  the  com- 
mon, p.  627  'id  Considered  with  reference  to  their  power  to  confer  a  tem- 
porary or  absolute  ri^ht  of  common  on  others,  p.  6  '8. 

V.  RELATIVE  TO  THE  REMEDIES  TO  PROTECT  THE  RIGHTS 

APPERTAINING  TO  THE  WASTE,  AND  PRIVILEGES  IN- 
CIDENT THERETO. 

(A)  On  the  pakt  op  the  lord. 
1st.   By  action. 

1.  Of  the  form  of  action. 
(a\)  As  to  the  action  of  ejectment,  p.  632,     (6  1)  As  to  the  action  of  tres- 
pa.ss,  p.  633.     (c  I)  As  to  the  action  on  the  case,  p.  634. 

2  Of  the  parties  to  the  action,  p.  635.  3  Of  the  declaration,  p.  635.  4. 
Of  the  subsequent  pleadings,  p.  635.  5  Of  the  evidence,  p.  650.  6.  Of  the 
witnesses,  p.  659.  7.  Of  the  verdict  and  damages,  p.  661.  8.  Of  the  costs, 
p.  662. 

2d.  By  distress,  p.  663. 

(B)  0>  THE  PART  OP  THE  COMMONER. 

1st.  By  action. 
1.  Where  to  be  brought,  p.  666.     2.  Of  the  form  of  action,  p.  666.     3.  Of 
the  parties  to  the  action,  p.  672.     4.  Of  the  pleadings,  p.  672.     5.  Of  the  evi- 
dence, p.  684.  6.  Of  the  witnesses,  p  688.     7.  Of  the  verdict,  Slc.  p.  688.     8. 
Of  the  costs,  p.  688. 

2d   By  distress,  p.  689 
[  582  ]  VI.  RET  ATI VE  TO  THE  EXTINGUISHMENT,   SUSPENSION 

AND  REVIVAL  OF  RIGHTS  OF  COMMON. 

(A)  As  TO  THE  EXTINGUISHMENT  OF  RIGHTS  OF  COMMON. 

1st.  By  vanity  of  possession,  p.  691.  2.  By  release,  p.  693.  3d.  By  se- 
verance, p.  693  4th.  'y  approvement,  p.  694.  5th.  By  inclosures,  p.  694. 
6th.  By  enfranchisement,  p.  695. 

(B)  As  TO  THE  SUSPENSION  OF  RIGHTS  OF  COMMON,  p.  695. 

(C)  As  TO  THE  IIEVIVAL  OF  RIGHTS  OP  COBIMON,  p,  696, 

I.  GENERAL  DEFINITION  OF  THE   TERM. 

Common,  or  right  of  common,  appears,  from  its  very  definition,  to  be  an  in- 
corporeal hereditament,  being  a  profit  which  a  man  hath  in  the  land  of  another 
as  to  feed  his  beasts,  to  catch  fish,  to  dig  turf,  or  the  like;  Finch,  law,  157*,  1 
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Inst.  122.  a;  2  Bl.  Com.  32;  and  Petersdorfi's  Supplement  to  the  Si  vol.  of 
Blackstone^  p.  82.  2d  edit.« 

II.  RELATIVE  TO  THE  ORIGIN  OF  RIGHTS  OF  COMMON. 

The  privilege  which  is  in  this  place  the  subject  of  investigation  is  derived 
from  so  clear  and  evident  a  source,  that  in  the  present  inquiry,  the  only  matter 
of  surprise  will  be  found  to  consist  in  the  fact,  that  as  regards  particular  eras 
of  history,  no  traces  or  vestiges  can  be  pointed  out  of  its  existence.  But  even 
the  blank  that  is  left  in  some  of  our  early  writers,  may  be  supposed,  without 
any  extraordinary  tax  upon  our  reason,  to  have  been  caused  by  the  immunity 
being  on  the  one  hand  of  such  ancient  origin,  as  not  to  require  individual  no- 
tice; and,  on  the  other,  not  only  consistent  with  the  customs  and  manners  of 
the  period  in  which  they  lived,  and  which,  in  their  productions  they  depicted; 
but  highly  essential  and  important,  whether,  even  in  those  times,  viewed  as  a 
personal  advantage,  or  a  public  good.  In  tracing,  however,  this  right  from 
its  first  creation,  in  examining  the  cause  of  its  being  given  effect  to,  and  in  |  583  | 
deducing  the  various  changes  it  lias  at  different  times  undergone,  from  the  al- 
terations consequent  upon  all  vicissitudes  attendant  on  the  different  forms  of 
government,  and  the  peculiar  exigencies  of  society,  it  will  be  invariably  found 
to  have  been  countenanced  and  encouraged  in  accordance  with  the  strictest 
principles  of  political  economy,  and  to  have  been  productive  of  material  benefit 
to  England;  as  it,  in  the  first  place,  led  to  the  encouragement  of  agriculture 
and  husbandry,  by  affording  a  greater  facilitv  to  the  tenantry  to  cultivate  the 
soil  of  which  they  were  the  possessors;  and  has  been  ultimately  itself  prevent- 
ed, from  operating  as  an  evil,  by  the  power  vested  by  the  common  law  in  the 
lord  of  approving,  and  by  the  interference  of  the  legislature,  in  passing  inclos- 
ure  acts.  The  prevalent  opinion  that  the  right  of  common  has  had  its  origin 
in  the  remotest  periods  of  antiquity  is  sufficiently  confirmed  by  the  sacred  wri- 
tings, although  lefl  unmentioned  by  the  Greek  writers,  and  not  expressly  re- 
cognized till  the  declining  years  of  the  Roman  Republic.  In  Britain,  they 
sprang  from  the  king's  grant  to  certain  parlies,  who  rendered  him  some  service 
as  a  recompence;  and  ^om  the  creation  of  numerous  subinfeudations,  to  which 
various  services,  were  likewise  int.-ident :  which  property  was  parcelled  out  by 
these  great  feudatories  to  their  followers,  who  thus  became  their  tenants,  re- 
serving portions  of  land  for  their  own  denirsnes;  and,  as  what  was  distributed 
could  not  be  serviceable  to  the  tenants  during  the  period  their  com  was  grow- 
ing, this  privilege  of  pasturing  their  cattle  on  the  lord^s  ground  or  waste  was 
permitted.  Hence  commrm  of  pasture  appendant  was  allowed,  that  the  tenant 
might,  during  those  periods,  maintain  his  cattle  for  tilling  his  soil.  With  the 
name  object,  common  of  estovers  were  gradually  introduced  for  the  purpose  of 
building  houfses,  and  repairing  fences  and  inclosures;  common  of  turbary  for 
the  purpose  of  fuel;  and  common  of  piscary  for  the  support  of  the  tenant's 
family.  Other  species  of  common  have  at  times  been  tolerated  as  convenience 
or  custom  required.  Nevertheless  the  advantages  to  be  derived  from  a  con- 
tinuance of  the  system  have  been  questioned  by  various  writers;  and  although 
it  is  a  practice  which  has  been  so  long  adhered  to,  it  cannot  escape  observa- 
tion, that  it  may  be  surmised  whether  the  increase  of  population  does  not*  re- 
quire a  more  definite  and  improveable  allocation  of  the  soil;  especially  as  the 
modern  aqd  more  judicious  system  of  feeding  cattle  from  the  produce  of  culti- 
vated and  tilled  land  also  points  out  the  necessity  of  alternating  the  crops,  and 
the  consequent  utility  of  an  individual  and  specific  appropriation  of  common 
land.  It  has,  indeed,  been  said,  that  the  expence  of  bringing  into  culture  new 
soils  of  inferior  quality  to  meet  the  wants  of  our  increasing  numbers,  is  so 
great,  that  such  cosideration  is  immaterial  to  an  accurate  conclusion  on  the 
subject,  as  the  largest  additional  produce  is  obtained  from  soils  already  under 
tillage;  and  the  grand  means  of  increase  consist  in  the  application  of  additional 

*  In  general,  the  ownership  of  the  soil  thus  appropriated  is  in  the  lord  of  the  manor 
wherein  it  is  sitaate;  hot  frequent  instances  are  fonnd  of  the  joint  and  several  property  in 
a  field  residing  in  individuals,  who  use  it  for  their  mutual  benefit. 
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labour.     These  considerations  are,  however,  in  a  great  degree  speculative 

and  theoretical;  and  although  practical  reasons  may  be  adduced,  both  in  fa* 

vour  and  against  a  prolongation  of  right  of  commons,  it  must  always  remain  a 

question,  whether  the  advantages  with  which  it  is  attended,  or  the  evils  with 

which  it  is  fraught,  preponderate;  whilst  at  the  same  time  no  doubt  can  be  en- 

[  684  1   tertained  that  their  original  introduction  was  consistent  with  sound  sense  and 

Common  of  prudent  policy.     See  1  owe  on  the  Present  State  of  England;  Smith's  Wealth 

pavtara  «p  of  Nations;  Dawson  on  the  Causes  of  the  Poverty  of  Nations;  and  the  last 

a*"1it°\Me  Supplement  to  the  Encyclopapdia  Britannica. 

K*  to"ni.  RELATIVE  TO  ThF  DIFFERENT  CLASSES  OF  RIGHTS 
tbepoMM  OF  COMMON, 

■ion  of  an  f\\  Common  op  pastcre.* 

ciant  art  Ist.  As  to  common  of  pasture  appendatU.f 

?it}:SI?  '•  Of  its  Jure  in  geJZl. 

beasta  that  1 .  Common  appendant  is  a  right  annexed  to  the  possession  of  land,  by  which 
plough  and  the  owner  therof  is  entitled  to  feed  his  beasts  on  the  wastes  of  the  manor;  the 
manure  origin  of  which  is  thus  described  by  L/yrd  Coke:  "  When  a  lord  of  a  manor 
'^^A  ^"'i  wherein  was  great  waste  grounds,  did  enfeoff  others  of  some  parcels  of  arable 
vanf  uid  ^^^^y  ^^^  feoffees,  ad  manu  tenendum  servilium  socae^  should  have  common  in 
eauehani  ^^®  ^^^  wastes  of  the  lord;  for  two  causes;  first,  as  incident  to  the  feoffment; 
tberaon;  for  the  feoffee  could  not  plough  and  manure  his  ground  without  beasts,  and  they 
could  not  be  sustained  without  pasture;  and  by  consequence  the  tenant  should 
T^^  •*  ht  V  ^^^^  common  m  the  wastes  of  the  lord  for  his  beasts,  which  do  plough  and 
merlv  be^'"^^'^^^^  ^^^  tenantcy,  as  appendant  to  his  tenancy;  and  this  was  the  l>eginning 
claimed  as  of  conmion  appendant.  The  second  reason  was  for  the  maintenance  and  ad- 
appendant  vancement  of  agriculture  and  tillage,  which  was  much  favoured  in  law;'^  see 
toa  cottage 2  Inst.  85;  4  Rep.  37.  a;  and  see  Petersdoff's  Supplement  the  3d  vol.  of  Bl. 
yet  that       Com.  p.  82.  2d  edit. 

r[.««nJ.K.!^  GuNSTON  V.  ScLBY.  H.  T.  1703.  K.  B.  2  I^rd  Ravm,  1015;  S.  C.  Salk. 
fcottage  «69;  S.  C.  6  Mod.  1 14;  S.  C.  Holt,  174. 

waa  gene  In  replevin,  the  defendant  justified  the  taking  damage  feasant  in  his  fireehold, 
rally  sap  The  plaintiff  in  bar  said,  he  was  weized  of  a  cottage,  and  prescribed  for  com- 
nosed  to  mon  in  the  defendant's  lands  for  all  his  cattle,  levant  and  couJiavtj  as  append- 
have  four  ^^^  ^^  j^-g  qq^^^^  j^f^^  defendadt  demurred ;  but  the  Court  held  the  prescrip- 
land  helong  ^^^^  &^^\  ^'^^  fhey  said  that  a  cottage  contains  a  cartilage,  and  that  they  would 
ing  to  it;$  suppose  a  cottage  to  have  at  least  a  court-yard  to  it;  and  further,  that  accord- 
r  AQ'  I  ^  to  31  Eliz.  a  cottage  must  have  at  least  four  acres  of  1  and  appended  toit.ii 
Aidth  'See  Vaugh.  253;  2Brownl.  101;  Co.  Lilt  56;  2  Inst.  736. 
Conrta  Vm  ^^"^  v.  North.  1  Saund.  3.50;  S.  C.  1  I^ev.  268;  S.  C.  2  Keb.  517. 
always  in  HocLEY  v.  Lamb.    1  Lord  Raym.  716.  S.  P.  North  v.  Cox.  1   Lev. 

tend  in  fa  253. 

^•^  h^   f  •  Common  of  pastare  is  where  one  has,  in  common  with  other  persons,  the  right  of'tak- 

rignt  of  jgg  ^y  iiiQ  months  of  his  cattle  the  herbage  growing  on  land  of  which  some  other  person  ia 
common  in  ^^  owner.  See  Petersdorffs  Supplement  to  the  8d  vol.  of  Blackstone*s  CommenUries,  p. 
~P«;jtof    82.  2d.  edit.  ^ 

which  the  f  Commons  appendant  exist  only  by  prescription;  17  Asa.  PI.  7:  26  H.  8.  c.  4;  Bro. 
immemori  Com.  PI,  1.  Co.  Litt.  121.  b;  which  presopposes  a  grant;  and  of  consequence  most  have 
_.^°^^.^  existed  beyond  time  of  memory;  6  Ass.  PI.  2.  22  A9!«.  PI  68;  ?6  H.  8.  c.  4;  Bro.  Com. 
PI.  1;  1  Balst.  18;  1  Rol.  Abr.  396;  so  that  it  cannot  he  pleaded  by  way  of  cnatom;  6 
Rep.  59;  and  yet  it  is  not  necessary  to  prescribe  for  common  appendant;  4  H.  6.  PI.  10; 
22  H.  6.  c.  ^0;  Co.  Litt.  122.  a;  becaose  it  is  of  common  right,  and  appendancy  implies 
a  prescription;  Co.  Litt.  122.  a.  It  folio Wii,  that  snch  a  right  cannot  be  created  at  this 
day;  in  conformity  with  which  practice,  where  the  lord  approves  part  of  his  waste,  he  'u 
not  entitled  to  common  in  respect  of  his  land  so  approved;  6  Ass.  PL  2;  26  H.  8.  c.  4; 
and  see  Woolrych  on  Rights  of  Common,  p.  82.  2d  ed. 

t  A  prescription  to  have  common  appendant  to  a  honse,  meadow,  or  pastore,  is  void;  4 
Rep.  87.  a. 

§  And  for  the  same  reason  it  may  be  considered  as  appendant  to  a  manor  form  or  carve 
of  land,  thoogh  it  contain  pastare,  meadow,  or  wood,  for  it  will  be  presumed  to  have  been 
oricinally  arable;  4  Rep.  37.  a,  8  Cm.  Dig.  76;  6T.  R.  49;  1  Lev.  268. 

11  This  idea  h#a  been,  however,  put  an  end  to  by  the  15  Geo.  8.  c.  82.,  and  there  fore    i 
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It  appeared  that  the  plaintifF  had  brought  an  action  of  tresspass  against  thecommoDa 
defendant,  who  pleaded  that  the  locu^  in  qtio  was  part  of  a  manor  whereof  the  ^*®  J[*Sht 
plaintiff  was  then  seised,  and  that  he,  the  detendant,  was  seised  of  an  ancient  ^^^^."^ 
messuage,   being  one   of  the   free  tenements  of  the   said  manor;  and  that      ^^  ' 
all  the  tena  its  of  those  free  tenement  <i  had  time  out  of  mind  been  used  to  have  Unlets  plea 
common  of  pasttu re  for  all  their  cattle,   hogs,   goats,   6rc.,   excepted,  levani  etded  so  ue  to 
couc/ianiy  upon  the  respective  tenements,  to  which  plea  there  was  a  demurrer,  eiclode  the 
and  the  Court  was  divided,  (but  as  it  seems  from  the  report  in  Lev.  on  another  poMibility 
point.)  ^^^^ »" 

4.  ScAMBLER  V.  JoHNsON.  Sir  T.  Jones,  227;  S.  C.  2  Show.  248.  meni 
The  defendant  pleaded  on  an  action  of  trespass,   that   he  was  seized  of  an  |^  ^^  ^^^| 

ancient  messuage,  with  the  appurtenances;  and  the  Court  held  this  prescrip- ved  by  the 
tion  good,  saying,  that  it  was  not  a  common  appendant,  but  apurtenant.  Court  of  K. 

5.  HoLLiNGsuEAD  V.  Walton.  T.  T.  1806..  K.  B.  7  East,  486.  B.  that  the 
Per  Cur.  There  can  be  no  doubt  that  a  man  may   have   two  distinct  sub-  ow"*""  of  a 

stantial  grants  of  right' of  common  over  different  wastes,  in  different  manors,  j^"*™"^^ 
from  different  lords,  in  respect  of  the  same  tenement.     It   may  be  advanta-  two  distinct 
geous  to  him  to  change  his  pasture  from  time  to  time  for  his  cattle,  levani  et  righu  of 
couchaniy  upon  his  tenement ;  and  immemorial  usage   is  evidence  of  such  dis-  common 
tinct  grants.     If  indeed  it  had  been  shown,  that  the  right  over  both  commons  ^^"^  **"  "' 
had  been  originally  granted  by  the  same  lord,  that  might  have  been  a  reason  ^jjfJ^Jnj 
for  a  different  construction.  wastes  in 

2.    Of  the  rariaiions  to  which  this  right  is  subject.  different 

1.  MusORAVE  V.  Cave.  H.  T.  1741    S    P.  Willess  Rep.  322 .  manors,  un 

In  deciding  whether  a  right  of  common,  which  came  before  the  Court  in  der  several 
this  case,  was  common  appendant,  appurtenant  or  in  gross,  the  following  ob-  '^'^' 
servations  were  made  by  one  of  the  judges:  "it  cannot  be  common  appendant.  This  right 
because  that  can  only  belong  to  arable  land;  as  is  held  in  Co. -Lit.  1^.  a.     It  of  common 
is  of  common  right,  and  must  be  claimed  in  the  waste  of  the  lord.     It  is  not  for  oowirts  of 
a  certain  number  of  cattle,  but  only  for  such  as  are  levant  and  couchant  on  the  ^^^  ji 
land;  and  therefore  it  cat^not  be  severed,  not  even  for  a  moment,  nor  turned  cannot, 
into  common  in  gross.     And  the  foundation  of  this  right  is,  that  when  a  lord  however, 
grants  to  his  tenant  arable  land,  he  must  have  cattle  to  plough  it,  he  must  have  in  its  strict 
cattle  to  manure  it;  and  if  he  has  only  arable  land,  he  must  keep  his  cattle?**"^  **• 
somewhere  whilst  the  corn  is  growing,  and  therefore,  of  common  right,  if  the^Jin^num 
lord  hath  any  waste,  he  may  put  his  cattle  there.     Tliis,  therefore,  cannot  be  berof 
common  appendant;  1st,  because  it  is  not  claimed  as  incident  to  arable  land,  beasts.f  bat 
but  to  the  manor  of  Wentworth;  idly,   because   it  is  for  a  certain  number  of  forsnch  on 
sheep,  and  not  for  such  only  as  are  levant  and  couchant.'*'*     See   10  Ed.  4.  10.  y  «■  ■'«  '« 
M.T.;  15  E.  4.  32;Bro.  Com.  Pl.^;  iNoy's  Rep.  145;  Hard.    117;  3  Keb.  •«*•**«# 
66;  I  Saund.  352;  8  T.  R.  396;  I  B.  &  A.  7 1 1 ;  3  Com  Dig.  84.  tauciiant. 

2.  Bauntv.  Rerve.  174  .  C.  P  Willes,  231.  ,   ggg   . 

The  term  levancy  and  couchancy  is  thus  explained  by    JVllles,  C.  J.  when  if  i,^  ^^m* 
speaking  with  refe  enco  to  the  case  on  which  he  was  delivering  judgment,:  ber  of  cat 
^^the  tenant  can  only  have  a  right  of  common  for  such  cattle  as  are  levant  dtle  which 
couchant  on  his  estate;  that  is,  for  such  and  so  many  as  he  has  occasion  lor  to  *<^o  allowed 
plough  and  manure  his  land  in  propf>rtion  to  the  quantity  thereof"  See  4  Vin.  ^^^^^  ^ 
Abr.534;  37  H.  6.  34;  Bro.   Com.   pi.  13;   10  E.  4.  10  B.;  Co.  Litt.  122.  ^'^l^l^ant 

3  B.  Com.  239.  ghall  be  as 
3.  Leach  v.  Widsley.  H.  T   1768   K.  B.    1  East  54.  Dean  and  Chapter  ceruinedj 

or  Salisbury's  CASE.  Sir  W.  Jones,  282.    Sawyer's   case,  id.  286.  by  the  nam 
Rogers  v.  Kurst45ad.    Sel  \.  P   413.  4th  ed.    Scholey  v.  Hargreave.  M.  berofcattle 

T.  1792.  K.  B  5  T.  R.  47.    Ceeeseman  v.  Hardham.  T.  T.    1818.  1  B.  &!S2!!S**J2 

4  7 1 1  pioxigh  and 
-^'  '  *'•  manure  the 
would  oot  at  present  be  correct  to  plead  a  right  of  common,  as  appendant  to  a  cottage  land; 
only. 

t  Unless  by  n^age;  thas  on  a  question  of  apportionment,  where  it  was  held  that  the  com- 
mon in  question  being  appendant,  .should  be  apportioned,  the  prescription  was  for  three 
other  beasts,  three  horses,  and  sixty  sheep;  t  Brownl.  180;  17  £.  8.  29.  s.  84;  Rol.  Abr* 
397-8. 


404  COMMON, — Of  Pasture  ^pendant. 

Orwbteh        In  an  action  of  trespass  for  chasins  sheep,  the  defendant  justified  the  sap- 
the  land     posed  wrong  for  damage  feasant.     The  plaintiff  replied,  a  right  of  common; 
can  main    ^^^  defendant  rejoined,  that  the  place  in   which,  4rc.  was  a  large  waste,  in 
ibe*  will""*  which  he  had  common  apurtenant;  that  the  lot  inclosed  the  place  in  which,  &c. 
ter.*  And  that  the  plaintiff  had  sufficient  common  for  ail  his  sheep  Utafd  tt  couchaniy 

I  587  J  ^c.  The  plaintiff  demurred,  and  it  was  said  the  ground  might  have  been  un- 
derstocked, consequently  that  the  allegation  should  have  been  of  common  suf- 
ficient for  the  aforesaid  tenement;  but  the  rejoinder  was  holden  good,  the 
Court  saying,  that  by  the  words  levant  el  couckarU,  the  plaintiffs  intended  as  ma- 
ny cattle  as  the  land  would  maintain,  and  the  defendant  could  not  be  entitled 
to  more.     See  Goulds.  117;  \oy.  Rep.  30;  1  Mod.  7;  Saund  343. 

4.  Smith  v.  Feverell,  H.  T.  1673.  C.  P  2  Mod.  7;  S.  C.  1  Freem.  190; 

S.  C.  1  Danv.  810. 
In  this  case  the  defendant  pleaded  a  licence  from  the  lord  of  the  soil,  to  put 
Partici^  cattle  into  the  waste,  which  was  agreed  to  comprehend  hogs  as  well  as  other 
CM  inav»  cattle  in  the  most  geneaal  sense;  the  plaintfl'dc-murred,  and  aAer  judsment  had 
however*,  been  given  for  the  plainti  on  another  point.  JVoW/i,  C.  J.  said,  that  the  licence 
CO otroUach  being  general  to  put  in  beasts,  it  should  be  intended  only  of  commonable  cat*' 
general  ^1^^  hq  j  qq^  of  hogs,  but  it  would  be  otherwise  if  the  licence  had  been  for  a  par- 
™^®'  ticular  time.     See  25  Ass.  pi.  3;  Bro.  Com.  pi.  13.  and  14.   41;    I   RoL   Ab. 

405;  9  H.  6.  36;  15  Ed.  4.  33;  Co.  I.it.  122.  a;  4  Via.  Ab.  192. 

5.  Manneton  v.  Trevilian.  M.  T.  1682.  K.  B.  2  Show.  328;  S,  C.  Skin.  137. 
.  .  Replevin  for  six  cows.  Avowry  for  damage  feasant.  Replication,  stating 
sentiallv  ne^^^^*^  of  certain  lands,  and  a  right  to  common  of  pastures  for  beasts  levatU  el 
ceteary  that  cauchant  on  those  lands,  and  that  those  six  cows  being  his  cattle,  and  levant  et 
the  cattle  couchuiU,  he  put  them  in,  &c.  Rejoinder  with  an  absque  hoc^  that  those  were 
should  be  the  proper  cattle  of  the  plaintiff /evan/  et  couchant  on  those  his  lands.  Demurr- 
the  com  er  thereto.  It  was  arirued  that  the  property  thereto  was  not  traversable:  that 
own  abso'  ^^  i^ig^t  he  pleaded;  that  it  could  not  be  traversed,  because  it  was  admitted  by 
late  proper ^b®  avowery ;  and  that,  besides,  the  levancy  was  ill  traversed.  It  was,  on  the 
ty,  provid  other  side,  urged,  that  the  levancy  was  not  the  sole  itieasure  of  the  common, 
ed  there  be  but  that  there  must  be  a  property  also,  so  that  the  right  could  not  be  tried  with- 
a  special  qu^  the  traverse,  and  that  a  man  could  not  have  common  for  beasts,  in  which  he 
theraT'^*^  *"  had  not  a  general  or  a  special  property.     And  the  Court  held  the  traverse  good, 

and  gave  judgment  for  the  avowant 
Aadthey     *>•  RuMSEY  v.  Rawson.  E.  T.    1668.  K.  B.  7   Vent.    18.  26;  S.  C.  2  Keb. 
be  employ  410.  493;  S.  C.  Sir  Tho.   Rd.  171. 

ed  to  the  In  replevin,  the  defendant  avowed  the  taking  damage  feasant;  the  plaintiff 
advan  age  The  place  for  feeding  may  also  be  limited;  for  ooe  may  have  a  right  of  paatare  for  thirty 
ot  ou  owo  hoosig  In  ^jjjg  place,  and  a  similnr  richt  for  ten  oat  of  the  same  nomber  in  that,  both  places 
"<*"»'  being  in  the  same  waste;  17  E.  4.  84;  1  Rol   Abr  397. 

*  In  Browolow,  the  measare  is  stated  to  be  as  many  as,  being  nonrished  and  fed  on  the 
land,  may  there  lie  sammor  and  winter.  (2  Brownl.  101.)  There  is  not  oiXen,  however » 
any  sabstantial  disagreement  between  these  two  methods  of  regulation ;  stuce  it  osnally  hap- 
pens, that  the  average  prodoce  of  a  farm  will  afford  a  sniHctent  maintenance  during  the 
winter,  for  tho  cattle  which  have  been  serviceable  in  tilling  the  land;  see  Woolrych  on 
Rights  of  Common,  p.  22.  * '  Bat  the  qaestion  is  not  yet  so  clearly  settled,  that  if  a  case 
should  happen  in  which  these  measures  must  necessarily  be  divided,  there  wonld  not  be  n 
.  new  decision.  Suppose,  for  example,  that  on  dry  and  hungry  grounds  a  man  is  compeUed 
to  employ  more  beasts  than  he  may  maintain  on  hi?  land  during  the  winter;  is  he  not  to 
recur  to  the  former  admeasurement,  which  allows  all  cattle  necessary  to  tillages  a  right  of 
this  nature.  With  reference  to  common  appendant,  it  wonld  seem  to  be  a  matter  of  com- 
mon right;  and  touching  coiiniion  appurtenant,  as  we  find  that  beasts  may  be  borrowed  to 
plough,  andcompester  soil  having  these  rights  generally  attached  to  it,  it  follows,  that  the 
privilege  should  be  extended  for  such  purposes  to  commoners  of  the  latter  description.  The 
true  meaning  of  the  phrase  Kecm.s  to  bo,  that  a  man  shall  not  surcharge  the  waste  by  feed- 
ing a  number  of  cattle,  which  are  neither  necessary  to  cultivate  his  farm,  nor  can  be  main- 
tained on  its  produce;  but  that  he  should,  at  all  events,  he  allowed  pasture  for  the  animals 
which  assist  in  rearing  his  piofit?,  wiu>ther  he  can  fodder  them  in  winter  or  not:  which, 
however,  is  seldom,  if  ever,  the  caue;"  see  Woolrych  on  Right  of  Common,  p.  27. 

t  l^e  question  of  whether  the  property  of  the  cattle  depasturing  a  common  appendant 
inn^t  not  invariably  ro«ido  in  tho  party  who  enjoys  tho  right,  han,  however,  in  very  early 
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prescribed  for  common  as  belonging  to  the  glebe  of  the  parson  of  such  a  par-  [  688  | 
ish;  he  then  S€ud,  that  his  beasts  were  levant  et  couchant  upon  the  glebe,  and 
that  he  put  them  into  the  common  by  the  license  of  the  parson.  After  a  ver- 
dict for  the  plaintitf,  it  was  moved  in  arrest  of  judgment,  that  license  cannot 
be  given  by  a  commoner  to  put  the  cattle  of  a  stranger  on  his  common.  And 
the  Court  were  of  opinion,  that  if  the  objection  had  been  taken  on  demurrer,  it 
would  have  been  fatal;  but  that  they  would  intend,  after  verdict,  that  the  cattle 
were  procured  by  the  parson  to  compestre  his  land ;  and  they  gave  judgment 
for  the  plaintiff. 

7.  Walter  v.  Chauncer.  E.  T.  1668.  K.  B.  1  Vent.  Jl;  S.  C.  2  Keb.  676.  The  right 
In  trespass  the  defendant  justified  for  damage  feasant.      Plainti  ',  in  his  re-  '"^^  ^,^  ^^ 

plication,  prescribed  for  common  in  locus  en^quo,  until  it  was   sown  again:  to **^  Jj^J-''^^.^^ 
which  the  defendant  demurred,  on  the  ground  that  it  was  unreasonable  to  have  * 

common  in  lands  sown.  But  the  Court  held,  that  as  the  prescription  was  laid, 
the  common  was  not  claimed  until  afler  the  corn  was  reaped.  See  1  Rol.  Mr. 
364. 

8.  Mill  v  Ward.  T.  T.   669.  K.  B.   1  Vent.  92.  Chandler  v.  Melland. 

2  Keb.  491.  r  539  -1 

Trespass  for  breaking  down,  &c. ,  and  putting  in  defendant's  cattle.     The  Ab  where 
defendant  justified  for  common,  which  he  prescribed  for  in  this  manner;  name-  one  pres 
ly,  that  for  two  years  together  he  used  to  have  common  there,  afler  the  com  cribed  to 
reaped  and  carried  away,  until  it  was  s  )wn  again;  and  the  third  year  to   have  ***^®  ^^ 
common  for   the  whole  year;  and   that  the  year  ihe  plaintiff,  declared  for  the?°^  «ppen 
trespass  was  one  of  the  years  the  field  was  sown;  and  that,  after  the  corn  wasjiJ^  conT 
reaped  and  carried  away,  he  put  in  his  cattle;  absque  hoc,  that  he  put  them  in  was  cut  and 
aliter  vel  olio  inedo.     The  plainti     demurred,  which  it  was  ruled  he  might;  for  carried,  da 
the  defendant  did  not  answer  to  the  time,   wherein  the  trespass  was  alleged,  """Jg  two 
and  the  answer  willnot  help  it,  for  that  aliter  velolvi  inodo  did  not  refer  to  the  •°^*^*"'^® 
time.     See  17  Ass.  PL  7;  17  Ed.  3.  36.  34;  F.  N.  B.  180.  E;  Yelv.  185;   1  f^"* 
Brownl.  189.  throilghont 

cases,  given  rise  to  considerable  litigation;  bat  ^he  conclosion  to  be  drawn  from  them  seems  the  year » 
to  be  consonant  with  the  doctrine  laid  down  in  the   cases  abridged  in  the  text.     A  man  daring  the 
brought  an  assize  of  common  ugainst  the  lord  of  the  vill.  for  seizing  cattle  the  property  of  tbird.t 
the  plaintifT's  tenants,  which  were  fed  npon  the  wa^ste  under  the  sanction  of  his  name  and 
aathority;  and  the  Coart  were  decidedly  against  him,  saying,   that  if  he  had  common  he 
onght  to  have  osed  it  with  his  own  proper  cattle;  and  that  such  a  vicarioas  licence  was 
tortious,  and  could  not  be  saffered  in  law;  45  E   3.  35;  Bro.  Com.  pi.  5;    22  Ass,  pi.  84; 
Bro.  Com.  pi.  40;   11   H.  6.  22.  b;  14  H.  6.  6.  b;  16  E.   4  82.  b;  and  see  4  H.  4.  4.  b; 
11  H.  6;  6  H.  7.  14.  b.     Neither  can  a  commoner,  in  general,  agist  the  beasts  of  a  stran- 
ger; 22  Ass.  pi.  84;   II  H.  6.  22;  Bro.  Com.  pi.  40.  47.     But  it  was  laid  down  in  the  a- 
bove  case,  that  if  one  had  a  grant  of  common  for  his  own  profit,  in  the  presence  and  with 
the  assent  of  the  owner,  a  sufficient  se'sin  was  established  for  the  purpose  of  maintaining 
an  assize;  45  E.  3.  26;  Bro.  Com.  pi.  5;  see  also  4  Vin.  Abr.  585;  F,  N.  B.  180.  b;  22 
Ass.  pi.  84;  11  H.  6   22. 

*  **  A  right  to  common  appendant,  it  has  also  been  said,  may  be  upon  condition  that  it 
shall  cease  if  a  man  discontinue  his  residence  on  a  certain  messuage  At  all  events,  the 
Court  seemed  to  admit  the  point,  although  they  gave  no  direct  opinion;  37  U.  6.  84;  1  Ro, 
Ab.  397.  d.  In  the  same  case  it  was  said  in  argument,  that  this  common  might  endure 
whilst  a  man  should  pay  so  much  money;  and  that  if  he  ceased  to  pay,  the  common  should 
cease;  87  H.  6.  34.     But  as  no  anihority  is  referred  to  in  support  of  this  latter  position,  and  1 

as  it  certainly  does  not  accord  with  the  nature  of  a  common  appendant,  which  is  a  right 
grafted  on  the  occupation  of  certain  lands,  it  mhy  be  inferred,  that  it  relates  only  to  com- 
man  appurtenant,  which  is  much  confounded  in  the  old  books  with  the  right  01  common 
appendant;"  see  Woolrych  on  Rights  of  Common,  SO.  31. 

i  So  a  man  may  prescribe  for  common  when  the  lord  pastures  it;  27  £.  8.  83.  So  to 
have  common  in  a  meadow  afler  the  hay  is  carried  till  Candlemas;  17  E.  3.  26.  34.  So 
from  the  Feast  of  St.  Augnstin  till  All  Salute;  17  E.  8.  26.  34.  In  a  case  where  a  roan 
prescribed  for  common  appendant,  as  follows,  that  whenever  the  lard  was  sown  bv  con- 
sent of  the  commoner,  then  he  was  to  have  no  common  till  the  com  was  cut,  and  then  to 
have  common  again  till  the  land  was  sown  by  the  like  consent  of  the  commoner,  it  was 
objected  that  this  prescription  was  again<(t  common  right;  for  it  was  to  prevent  a  man  from 
sowing  his  own  land,  without  the  leave  of  another.  The  whole  Qonrx  held  the  prescription 
good  mr  the  owner  of  the  land  could  not  plou<(h  and  sow  it,  when  anothei  had  the  benfit 
of  the  common;  but  in  this  case  both  parties  bad  a  benefit,  for  each  of  them  had  aqua] ifioTd 

VOL.  V  ^ 


40S  COMMON.—  Of  Paslwt  Jppcndatii . 

[^  5S0  ]  3.    Of  the  parties  wito  may  enjoy  t/,* 

Corport  1.  Mellor  V.  Walker.  H.  T.  1668.  K.  B.  2  Saund.   I. 

t**^t  are        iTrcspass.     Plea  of  justification,  because  the  hem  in  quo  was  a  certain  por- 
^ll  ht  «f*   ^^^^  °^  ^^^^  ^'^^  ^^^  appurtenances  in  D.,  which  said  portion  of  land,  ^c.  is, 
c6mmon  ^p  and  at  the  same  time  was,  &c.  and  also  from  the  time  whereol  the  raemory  of 
peodant.      man  is  not  to  the  contrary,  was  parcel  of  a  certain  common  field  called  F.  io 
D.  aforesaid.     The  plea  then  alleged  that  D.  was  an  ancient  borrueh,  and  de- 
fendant a  burgess  of  it,  and  that  the  burgesses  of  the  said  borou^  were  im- 
raemorially  a  body  corporate,  by  the  name  of  bailiff's   &c.  until  the  iltb  of 
July,    14  Car.  1.  on  which  day   they  were  incorporated  by  the  name  of  the 
mayor  and  burgesses  of  the  borough  of  D.     The  defendant  then  prescribed  in 
the  said  corporation  for  themselves  and  every  burgess  to  have  common  in  L. 
for  all  their  commonable  cattle,  levant  et  cjuchanty  within  the  said  thorough,  at 
certain  particular  times.     The  plea  next  averred,  that  the  de.cndant  put  his 
cattle  into  the  common,  which  was  the  same  trespass  as  complained  of,  and 
traversed  that  defendant  was  guilty  of  such  act  at  an  improper  period.     Gen- 

interMt  in  th«  land;  1  Leon,  78.     It  b  worthy  of  notice,  that  stint*,  both  oi  to  time  and 
tiiimber,  nay  e^iat  together.     As  a  general  rale,  however,  most  commons  are  stinted  to 
certain  timea  of  the  jear,  and  the  privilege  is  chiefly  permitted  at  thisda^,  from  the  middle 
ofapring  initil  the  rise  of  antomn;  probably  becaase  the  pasture  not  being  used   daring 
the  winter  beeomes  mere  plentifal ,  and  the  Cdttle  are  fed  from  another  source  dnrtng  that 
season.     The  seaaQn  for  opening  common  field.-}  has  been  in  some  instances  pointed  out  by 
the  legislatnre.     By  13  Geo.  8.  c.  81.  s.  7.  it  is  enacted,  that  three -fonrihs  in  number  and 
valne  of  the  occupiers  of  open  and  common  field  lands,  present  at  any  ineeting  to  be  held 
in  puraaanee  of  14  days*  notice  at  least,  to  be  given  by  one  third  of  such  occupiers,  pre* 
vions  to  the  opening  of  such  common  field  lands,  may  postpone  the  openihg  of  such  com- 
mon field  lands  for  such  reasonable  time  as  at  such  meeting  shall  be  thought  oereseary  by 
such  majority  as  aforesaid;   and  settle  and  determine  how  long  such  common  fields  shall 
continae  open,  and  limit  and  settle  the  nnmber  of  cattle  each  occupier  shall  respectively 
tarn  on  such  common  fields,  in  due  proportion  to  the  stint  or  established  usage  io  the  parish 
or  place  where  such  fields  are.     The  17th  section  applies  generally  to  stinted  commons  of 
paatore;  it  declare*,  that  whereas  such  common's,  which  ar^  never  enjoyed  in  severally,  ex  - 
ist  in  many  parts  of  the  kingdom,  and  are  shot  up  at  certain  times  for  the  better  growth  of 
pastnre,  and  opened  on  certain  fixed  days,  from  which,  in  particular  circumstances  and  sea- 
sons, great  ineonveniences  do  and  may  arise,  it  shall  and  may  be  lawful  for  the  major  part 
in  number  and  value  of  tho  owneia  and  occupiers  of  snch  common  pastures,  present  at  a 
meeting,  to  be  held  after  six  days*  notice  at  least  given,  by  one-third  of  such  occupiers, 
with  the  consent  of  the  lord  or  lords,  lady  or  ladies,  of  the  manor,  or  his,  her,  or  their  stew- 
ard or  agents,  to  postpone  the  openmg  of  such  common  pastures  for  a  time  not  exceeding 
21  days.     The  18th  section,  after  reciting  that  there  are  in  many  places  common  pastures, 
with  stinted  or  limited  rights  of  common  therein,  which  are  open  the  whole  year,  and  that 
it  would  be  attended  with  great  advantages  to  the  commoners  to  shut  up  and  unstock  the 
tame  at  particnlar  seasons,  enacts,  that  two  thirds  in  number  and  valne  of  such  commoners 
may,  at  a  meeting  to  be  holden  after  14  days*  notice,  given  by  one-third,  with  the  consent 
of  the  lord  or  lords,  lady  or  ladies,  of  the  manor  or  manors  in  which  such  commons  are 
situated,  his,  her,  *or  their  steward  or  stewards,  agent  or  agents,  direct,  order,  and  fix  the 
time  when  such  common  pastures  shall  be  broke  or  depastured,  and  when  the  same  shall  be 
shot  np  and  nnstocked;   such  orders  to  continue  in  forced  for  one  whole  yeai,  and  no  lon- 
ger.    By  the  19th  section  it  is  provided,  that  aportion  of  such  common  pasture  shall  be 
separated,  and  set  apart  for  the  use  of  such  commoners  exclusively  as  shall  not  consent  to 
such  regulation,  and  the  portion  so  set  apart  shall  be  adjudged  by  a  majority  of  such  com- 
moners, not  consenting,  as  an  equivalent  for  their  rights  of  common, 

*  "The  lord  may  of  course  have  it  in  his  own  tenancy,  but  such  tenancy  is  intended 
generally  of  all  waste  lands  in  the  manor  where  the  lord  claims  an  immediate  ownership  in 
the  soil,  as  a  matter  of  right.  But  there  are  other  cases  wherein  the  lords  tenants  are  in- 
tended to  be  those  who  hold  certain  lands  undei  him  by  deed  or  otherwise,  and  a  cnstom 
that  the  lord  should  have  common  in  the  lands  of  such  tenants  hns  been  holden  bad,  being 
contrary  to  the  nature  of  a  demise;*'  see  Palm.  211 ;  2  Brownl.  298;  and  Woolrych  on 
Rights  of  Common,  n.  31,  **  So  infant*s  executors,  assignees,  hu^b.-ind^  in  right  of  their 
wives,  and  other  representative  persons,  may  also  have  this  right  vesied  in  them;  and  as 
an  alien  may  take  a  lease,  it  will  be  allowed  that  he  may  enjoy  n  right  of  common,  connec- 
ted with  the  land  he  occupies  under  that  lease,-**  see  Vangh.  190;  and  Woolrych  oa  Rights 
of  Common,  82.  n. 

t  Whether  lay  or  ecclesiastical,  and  in-  the  latter  case,  whether  sole  or  aggregate*  as  a 
dean  and  chapter  (Sir  W.  Jone^i,  282.     Atk.   189.>:  an  abbot  or  parson  (17  £.  8.  c.  26; 
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eral  demurrer  and  joinder  on  a  point  unconnected  with  the  margin  of  this  case, 
as  here  abridged.  The  court  held  the  plea  good  in  all  respects^  and  gave 
judgment  for  defendant.     See  2  Lev.  946. 

2.  Fisher  v.  Wren,  M.  T.  1688.  K.  B.  3  Mod.  fioO. 

A  prescription  tor  a  writ  of  common  was  in  this  case  pleaded,  that  all  the  So  copyho 
freeholders  of  a  manor,  together  with  copyholders,  according  to  the  custom  ^•™   ™"y 
of  the   said  manor,  have  enjoyed  a  sole  and  separate  pasturage  in  a  certain  ?*'"ei  . 
ground,  parcel  of  the  manor.     A  motion  was  made  in  arrest  of  judgment;  and    i  ^q^  'i 
inter  alia  it  was  objected,  that  the  custom  was  not  good,  as  pleaded,  to  exclude 
the  lord,  for  it  never  could  have  a  good  commencement,  because  copyholders 
had  common  in  the  lord's  soil  only  by  permission  to  improve  their  estates, 
which  common  being  shared  by  the  lord  and  used  by  the  tenant,  becomes  a 
custom;  but  no  usage  amongst  the  tenants,  or  permission  oflhe  lord,  could 
wholly  divest  him  of  h  s  soil,  and  vest  an  interest  in  them,  who  in  the  begin* 
ning  were  only  his  tenants  at  will.     It  was  argued  that  the  plea  was  good  e- 
n  !Ugh;  but  if  not  it  was  urged,  on  the  grounds  advanced  h}'  the  opposite  side, 
that  it  ought  to  have  been  demurred  to      The  case  was  afterwards  adjourned. 
S.  Crowther  V.  Oldfield    H.  T.   1705  K.  i'.  2  Lord  Ray m.  1^25-^  S.  C* 

Salk.  364;  S.  C.  6.M')d.  19;  Holt,  146.  But  they 

In  this  case  it  appeared,  that  a  man  stated  himself  to  be  seised  as  a  custom-  mast  avert 
ary  tenant  of  a  manor  in  fee  simple,  according  to  the  custom  of  the  manor  of  their  ri^ht 
an  estate  which  was  parcel  of  a  manor,  and  held  by  copy  of  the  court  rolls,  in  ^y  *«»tQui. 
respect  of  which  ho  had  a  right  of  common  on  a  particular  part  of  the  manor. 
A  verdict  was  found,  establishing  the  truth  of  the   facts  stated,  which  it  was 
now  upon  error  attempted  to  reverse,  on  the  ground  that  the  estate  was  not  rep- 
resented to  be  held  at  the  will  of  the  lord.     But  the  Court   said:  the  fault  in 
this  declaration  is  helped  by  the  verdict.    It  is  fully  enough  expressed  to  show 
it  to  be  a  copyhold  estate,  though  it  be  not  so  formally  done.     It  is  said  to  be 
parcel  of  the  manor,  and  that  by  the  custom  of  the  manor,  the  plaintiff  is  en- 
titled to  a  common,  and  all  this  is  found  by  the  verdict      It  should  have  been 
saLd,  indeed,  that  the  tenements  were  held  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  to  have  them  appear  fully  to  have  been  copyhold; 
but  unless  they  were  copyhold,  it  is  impossible  this  finding  could  be  true. 
4.    Ordewatv.  OiiNE.    1  Bulst.   183.    S.  P    Tur.very  v.  Fisher.  Sid.  87.- 

A  prescription  was  pleaded  that  every  householder,  time  out  of  mind,  ought  |  °Q|g  - 
to  have  common  in  a  certain  vill.  It  was  said  by  Williams,  J.  that  this  claim 
could  not  be  allowed;  if  the  prescription  had  been  for  common  belonging  to  a 
house,  it  might  have  been  good;  hut  here  was  an  uncertain  measure  of  claim- 
ants, and  the  Court  agreed  with  him  in  opinion.  See  6  Rep.  59;  15  £.  4, 
^;  15  E.  4.  32 

5.  English  v   Brunell.  E.  T.  1765.  2  Wils.  258.  Or  periQoa 

In  replevin,  the  defendants  A.  and  B  avowed,  that  A.  was  seised  in  fee,  and  haying  a 
in  possession  of  a  certain  ancient  messuage,  and  that  A.  and  B.  as  owners  and  temporary 
occupiers  of  their  respective  mossuages,  and  all  other  occupiers  of  those  mes-*°*'™*^» 
suages.  had  been  immemmorially  accustomed  to  have  common;  and  a  verdict  ?*'^^'  ^' 
being  found  for  such  avowants,  it  was  moved  in  arrest  of  judgment,  that  a  tern-  njiowed  tQ 
porary,  and  not  a  permanent  interest  was  claimed,  and,  consequently,  that  the  pretcribe. 
prescriptions  could  not  be  sustained;  and  the  Court  were  of  that  opinion^  and 
arrested  the  judgmenl. 

4.    Cff  the  mode  in  which  il  is  io  be  enjoyed.^  f  692  J 

The  di^erent  limitations  that  may  be  imposed  on  the  exercise  of  the  right 
now  under  consideration,  have  been  already  examined.  It  will  only  be  neces- 
sary to  state,  that  common  appendant  can  only  be  used  for  such  cattle  as  are 

*  By  82  Hen.  8.  c.  16.  a.  9.  it  is  enacted,  that  no  penion  shall  pot  to  pasture  any  horse,  * 
&c.  infected  with  scab  or  mange,  npon  any  waste  gronnds,  &e.  upon  pain  to  forfeit  to  the 
lord  for  every  such  horse,  &c.  10«.  And  by  88  Geo.  8.  c  65.  there  b  a  like  provision  to 
•xclnde  sheep  or  iambs  having  the  mange.  The  remaining  sections  of  the  act  contain  pro- 
▼isions  as  to  marking  sheep  or  Iambs  of  three  months  old  when  tnrned  on  a  common,  and 
as  to  enforcing  an  adherence  to  sach  enacts.  By  the  IS  Goo.  8.  c.  8.  s.  20,  for  the  im- 
prsvemeBt  ef  cemm^n  pastnrei.  and  the  better  maDnringand  coltivatien  sf  arsblt 'Ispdl  ill 
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necessary  for  tillage,  as  horses  and  oxen  to  plough  the  land,  and  cows  and 
sheep  to  manure  it.  45  Ed.  3.  26;  14  H.  6.  6;  37  H.  6.  34;  •  ro.  Com.  pi. 
13;  Cro.  Dig.  77;  Co.  J  itt.  1^22.  a;  4  Rep.  37;  2  Bl.  Ct>m  32.  The  courts 
however,  will  intend,  if  possible,  that  the  beasts  put  on  are  those  that  are  com- 
monable; as  where  there  was  a  prescription  for  20  great  beasts,  they  were 
intended  to  be  horses,  oxen,  kine,  &c.  37  H,6.  34;  Bro.  Com.  pK  13. 

2d.  As  to  coimnon  of  pasture  appurtenant. 
1 .    Of  its  nature  in  general. 

1.  MoLLiTON  V.  Trevilian.  M.  T.   1682.  K.  B.   Skin.  137;  S.  C.  2  Show. 

328. 

ComraoD     -     Replevin  for  300  head  of  cattle.     JustiHcation  for  damage  feasant.     Repli- 

apporto       cation  alleging  a  right  of  common.     Rejoinder  and  justification;  absque  hoc 

r*bt  which ^^**  ^^^^  ^®^®  *^®  cattle  of  the  plaintilT  Itvatd  et  couchant  upon,  kc.     To  this 

a^man  may  traverse  there  was  a  demurrer,  on  the  ground  that  the  traverse  was  immateri- 

aeqaire  by  al,  as  it  ought  to  have  been  absque  hoc  that  the  cattle  were  Uvani  et  couchanty 

grant  or  pre  that  being  the  measure  of  the   common.     In  support  of  the  traverse,   it  was, 

■cription.     however,  urged,  that  it  comprehended  the  whole  matter;  and  that  it  could  not 

[  '^^^  J  well  bo  otherwise,  for  not  only  the  levancy  and  couchancy  is  the  measure  of 

this  common,  but  the  property  of  the  party  likewise;  for  if  they  were  Urant  et 

couchaniy  and  yet  were  a  stranger's  cattle  agisted  into  the  land,  or  if  they  were 

the  party'd  own  cattle  levant  et  couchanty  upon  some  other  land,  and  not  upon 

the  land  in  question;  in  either  of  these  cases  the  right  of  common  could  not 

be  claimed ;  for  a  man  could  not  use  his  common  with  the  cattle  of  a  stranser, 

or  with  his  own  cattle  levant  et  couchant,  upon  any  other  land  than  that  to  which 

he  had  common  appurtenant.     The  Court   coinciding  with  these  arguments, 

gave  judgment  for  defendant      See    15  E.  4.  33;  Cro,  Car.  482;  F.  N.  B. 

180.  n;  Co.  Litt.  122.  a. 

2.  CowLAM  v.  Slack.  H.  T.   1812.  K.  B.  16  East.   108.   S.  P.  Pretty  v. 

Butler.  T.  T.  1658.  K.  B.  2  Sid.  87. 

An4  may       This  was  a  motion  for  a  new  trial;  and  the  only  question  was,  whether  a 

be  created  nonsuit  was  maintainable,   upon  the  ground  that  the  evidence  did  not  support 

at  thitt         the  declaration.     Tlie  plainti    had  alleged  a  disturbance  of  his  right  of  com- 

^^y*  mon  for  all  commonable  cattle  levant  et  couchant,  on  his  land;  and  which  right 

he  claimed  in  all  the  counts  of  his  declaration;  but  the  last,  as  belonging  and 

appertaining  to  the  said  closes  of  land:  and  in  the  last  count,  after  ste^ung  that 

he  was  possessed  of  such  closes,  he  alleged,  ''that  by  reason  thereof,  he  was 

coiDiTion  fields,  is  enacted,  ibnt  it  shall  and  may  be  lawfal  to  and  for  the  major  part  of  the 
namber  and  valne  of  the  persons  haTing  right  of  common  in  sach  common  pastnres,  at  aaj 
meeting  to  he  held  in  pursuance  of  notice  in  wriiing,  nnder  the  hands  of  a  major  part  of 
such  owners  and  occupiers  of  such  common  pastures,  or  perxons  having  light  of  common 
therein,  to  be  affixed  on  the  door  of  the  parish  church  of  the  parish  where  such  common 
pasture  shall  be,  or  of  the  nearest  parish  church  where  such  lands  shall  lie,  in  an  extra  pa- 
rochial place,  10  days  at  least  pr»vions  to  such  meeting,  and  specifying  the  time  and  place, 
intent  of  such  meeting,  by  writing  under  their  hands,  to  alter  and  change  the  manner  and 
custom  of  feeding  and  day  pasturing,  such  common  pastures,  so  far  as,  instead  of  hoTaea, 
cows,  and  other  cattle,  to  allow  the  said  to  be  fed.  and  day  pasturable  sheep  at  the  option 
of  each  person  respectively  having  right  of  common;  and  to  limit  and  stint  the  number  of 
ebeep  each  such  person  having  right  of  common  on  such  common  pastures  shall  respectiTcIy 
feed  and  depasture  thereon,  in  doe  proportion  to  their  respective  stints  or  rights.  And,  by 
■ect^,  21.,  declaring  the  improveiiient  of  the  bieed  of  sheep  to  be  of  great  national  impor- 
tancb,  and  Aat  the  turning  of  rams  on  wastes  and  common  fields  at  certain  times  of  the 
year  has  been  found  highly  prejudicial,  it  is  provided  that  no  ram  Khali  be  turned  upon,  or 

I  be  suffered  to  remain  upon,  any  waste  or  common  fields,  between  the  25tb  day  of  August 

i  and  the  26th  day  of  Nov.  in  every  year. 

•  Common  appurtenant  arise:h  from  no  connexion  of  tenure,  nor  from  any  ehsolate  ne- 
cessity, but  may  be  annexed  to  lands  in  oih  r  lordships,  or  extend  to  other  beasts,  besides 
■uch  aa  are  generally  comraoniblc,  as  hogs,  goats,  or  tho  like,  which  neither  plough  nor 
manure  the  ground.  This  not  arising  from  any  natural  property  or  necessity,  like  common 
appendant,  is,  thorefon*,  not  of  geneial  right,  but  can  only  be  claimed  by  inn  memorial  usage 
and  prascription,  which  the  law  esteems  Hutficiont  proof  of  n  special  grant  or  agreement  for 
thia  purpose;  see  2  \'\  Com.  83;  Cro.  Car.  482;  Sir  W.  Jones,  396;  S.  C.  4  Vin.  Abr. 
590;  F.  N.  B.  181.  n;  6  T.  R.  412.  n;  4  Com.  Dig.  84;  87  H.  6.  c.  34.  b;  15  Ed.  1.  c. 
3?*;  Co,  Litt  122.  a;  4  Kep.  37. 
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entitled  to  the  said  right  of  common  in  the  place  in  question.''  It  appeared 
in  evidence,  that  the  plaintiflT  was  tenant  to  the  lord'ol'  the  manor  of  the  closes, 
in  respect  ol  which  the  common  was  claimed,  and  of  course,  that  as  any  right 
of  common,  which  might  have  been  antecedently  appurtenant  to  these  lands, 
became  extinct  by  an  union  of  them,  which  had  taken  place  in  the  hands  of  the 
lord,  with  the  soil  out  oi. which  such  common  was  claimed,  the  tenant  could  not 
claim  the  common  in  question  in  right  of  his  land ;  as  appurtenant,  after  such 
union  had  taken  place.  But  inasmuch  as  the  tenant,  and  bis  father  beibre 
him,  had  for  a  long  series  of  years  actually  enjoyed  this  common;  it  was  con- 
tended before  the  Court,  on  the  part  of  the  plaintiff,  that  such  enjoyment  laid 
a  foundation  tor  presuming  a  new  grant  from  the  lord,  and  which  presumption  ^  594  *] 
ought  to  have  been  lett  to  the  jury,  supposing  that  any  new  grant  could  in 
point  of  law  have  sustained  the  allegation  of  common  belonging  and  appertain- 
ing to  the  plaintiJ's  lands,  which  occur  in  all  the  counts  but  the  last;  and  of 
his  being  entitled  to  common  by  reason  thereof,  which  occurs  in  the  last  count. 

Per  Cur,  Upon  consideration  there  does  not  appear  to  be  any  material  dif- 
ference in  point  of  legal  effect  between  the  claims  of  common  as  made  intheae 
several  counts,  in  all,  the  claim  is  in  substance  a  claim  of  common  appurtenant 
to  the  closes  in  respect  of  which  the  common  is  claimed.  And  the  only  ques- 
tion upon  the  argument,  of  which  the  Court  wished  further  to  corndder,  was, 
'  whether  comm^appurtenant,  for  which,  as  is  said  in  the  text  of  Co.  Lit.  122. 
one  must  prescribe,  is,  as  suggested  in  the  notes  of  the  learned  commentator, 
also  claimable  by  grant  as  well  as  by  prescription.  It  certainly  occurs  in  fa- 
vour of  such  claim  by  grant,  that  as  prescription  is  only  evidence  of  an  imme- 
morial grant,  by  which,  in  time  beyond  memory,  the  right  then  began  to  exist, 
it'may  equally  begin  to  exist  through  the  same  medium,  i.  e.  of  grant,  now 
shown,  or  fairly  to  be  presumed,  from  usage,  at  the  present  day.  The  case  of 
Bradshaw  v.  £}rc,  Cro.  Eliz.  570.  which  was  a  case  similar  to  the  present, 
as  far  as  the  extinction  of  common  by  unity  of  possession  is  concerned,  did  not 
alFurd  an  express  authority  for  the  creation  of  common  strictly  appurtenant,  by 
a  new  grant  at  the  present  day.  However,  the  case  of  Sacheverell  v.  Porter, 
in  Cro.  Car.  482.  referred  loin  the  fourth  note  upon  Co.  Litt.  122,  but  much 
better  reported  in  Sir  W.  Jones,  :196.  is  decisive  upon  the  question .  It  appear- 
ing, therefore,  from  this  pointed  authority  in  contirmation  of  the  reason  of  the 
thing,  upon  the  principle  that  common  appurtenant  (such  as  was  claimed  by 
the  plaintifT^s  declaration^  may  be  created  by  modern  grant;  it  was  proper  that 
the  jury  should  have  had  the  usage  in  this  case,  left  to  them,  as  a  foundation 
whereupon  they  might  or  might  not,  according  as  the  evidence  of  enjoyment 
would  have  warranted  ihem,  have  presumed  such  a  grant  to  have  been  made 
by  the  lord  to  the  plaintiff  or  his  father,  as  would  have  sustained  the  right 
claimed  of  common  a;  purtenant  in  respect  of  these  lands.  And  as  this  was 
not  done,  we  think  the  nonsuit  should  be  set  aside,  and  a  new  trial  granted. — 
See  26.  H.  8.  4.  And  may 

3.   Lenikl  v   Harslop.  M.  T.  1671  K.  B.  S  Keb.  66.  be  severed 

Upon  a  special  verdict  in  an  action  upon  the  case  for  a  common  by  the  gran-  from  the 
tee  of  a  c  mmon  appurtenant,  the  following  question  arose,  viz.,  whether  *^**?^{?-*-3 
common  appurtenant  rould  be  severed  and  granted;  and  the  Court  were  of^       ^^ 
opinion  that  it  might,  observing,  that  there  was  no  reason  against  such  a  grant,  nj^^j^ 
inasmuch  as  ncthmg  restrains  it  to  cattle  used  on  the  land. — See  26  H.  8.  4; 
Bro.  Com.  pi.  1. 

4.  ScHOLEs  V.  H*RGREAVEs.  M.  T.   1792.  K.  B.  6  T.  R.  46.  [  695  ] 

In  an  action  on  the  case  for  disturbing  the  plaintiff's  right  of  common,  it  ap-This  right 
peared,  that  the  plaintiff  was  a  butcher;  that  his  house  had  neither  land,  carti-may  be  ap 
lage,  nor  stable,  annexed  to  it;  but  that  under  his  shop  window  there  was  aP""^®"*"^  ^ 
sheep  fold,  which  would  contain  four  or  five  sheep  at  a  time,  but  neither  a  JJ  'anda" 

*  For  it  aball  be  intended  that  a  cartilage  was  belonging  to  the  hoase;  2  Brownl.  101. 
And  a  messaage  hath  included  in  it  yards,  cartilage,  and  the  like;  2  Show.  248;  SirT. 
Jones*  227.  However,  it  is  clear  and  agreed,  that  honsesi  newly  erected  cannot  have  this 
right  of  common  where  it  is  claimed  prescription;  2  Leon.  44;  Ow.  4;  1  And.  151;  al- 
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horse  nor  a  bullock;  it  further  turned  out,  that  his  father  had  always  exercised 
commoD,  but  never  without  the  occupation  of  some  land;  and  the  plaintiff's 
custom  was,  to  turn  out  the  sheep  he  did  not  kill  on  the  preceding  day,  till  the 
next  morning,     ^o  lerancy  and  couchancy  being  proved,  as  stated  in  the  decla- 
ration, Lord  Kenyon,  C  J,  nonsuited  the  plaintiff,  and  the  court  sustained  the 
verdict;  Ist,  because  there  was  no  land  on  which  cattle  could  be  levani  and 
couchant;  '2d,  because  the  right  was  claimed  for  all  rattle:  and  even  supposing 
And  00  as  a  good  right  had  been  made  out  for  sheep  kvani  on  the  fold  above  spoken  of, 
to  ftppnrte   ^^\  u^  horse,  nor  bullock,  (and  the  plaintiff  had  claimed  a  right  for  such  cattle) 
^  Y*J?:  could  be  kept  there.     See  1 1  H.  6.  12;  22  H.  6.  43;  37  H   6.  34;  15  Ed.  4. 
miuior  Jdih^-  *>;  ^^  ^  ^-  "^    ^4,  I  Bui.  183;  Ld.  Raym.  716;  and  Woolrych,  p.  68. 
oalland,  6.  Musgrave  v.  Cave.  H.  T.  1718   Willes,  319. 

where  it  10  The  dean  and  chapter  of  Ely  prescribed  for  a  common  for  ninety  sheep,  in 
fti^a  limit  (he  soil  of  another,  which  was  parcel  of  the  manor,  and,  according  to  the  cu»- 
edoamber,  ^^^^  of  the  manor,  was  demise  d  and  demisable  by  copy  of  Court  of  Roll,  taking 
bands  ef  a  ^^^®  ^^  ^^  state  their  right  as  ior  idt^nt  to  arable  land,  there  was  a  demurrer  to 
copyhold  ^^^  plea;  but  the  court  held  that,  first,  this  common  was  appurtenant ;  secondly, 
•r.*  that  as  it  was  a  copyhold  grant,  it  still  remained,  in  the  eye  of  the  law,  attach- 

It  has  boon  ®^  ***  *^®  manor  even  during  the  time  o  'it«  being  enjoved.    See  Shep.  At»r.  38 1 . 
.aid  that        6.   LEM^L  v.  H  hslop   M^  T.  1671.  K.  B       Keb.  66;  I  Ld.  Raym.  407. 
the  poaMB        In  this  case  the  court  said,  tha^  common  might  be  enjoyed  for  a  certain  num-' 
aoroftbe    her  of  cattle  without  levancy  and  couchancy  being  an  ingredient;  as  in  Lin- 
^'■*.^*.   colnsbire,  the  possessor  of  the  least  cottage  hath  common  for  1000  sheep,  which 
eflSuhire     ^  appurtenant  and  by  prescription,  and  need  not  be  levant  ei  couchard, 
lias  eom  ^ '   Of  me  variation  to  which  fhis  right  is  subject. 

r  696  1     1.  Cheedlet  v.  Mellor.  M.  T,  1665.   K.  B.    1  Sid.  313;   1  lev.  196;  2 
moo   for  Keb.  108.     Stoxf.sbt  v.  Musenden.   T.  T   1658.     K.  B.  2  Sid.  87;  1 

lOOOaheep  Vent.  165;  1  Saund.  227. 

•'"^,  ^^^,  To  an  advowry  in  replevm  the  plaintiff  prescribed  for  common  in  the  locus  in 
kTaDDiirte  ^^  ^^  appurtenant  to  certain  land  •  Demurrer,  on  the  ground  that  it  was  not 
naat  and  ^^  ^^^^  ^^^  cattle  were  levanf  et  couchanl.  On  this  ground  judgment  was 
by  prescrip  given  for  the  avowant,  the  Court  observing,  that  a  person  could  not  prescribe 
tioB.  in  such  a  manner,  the  words  used  not  being  subversive  of  the  idea  that  the 

This  richt  common  claimed  wa^  sans  ip^mbre,  there  not  being  any  thing   appearing  to 
varies  both  them  to  limit  its  extent.     See  1  Rbh  Abr.  393;    1  Saund.  346;  Poph.  201;  1 
aa  to  the     Mod.  74. 

''^U^  thongh  in  the  same  case,  where  this  point  was  decided,  it  was  admitted  that  esiovera  might 
canMiT  5^  gg^  iQ  rebuild  an  old  chimney;  Godb.  97;  and  that  if  one  shonld  bnild  a  new  boose 
Qpon  the  foandation  of  nn  old  hoase  having  this  right,  or  if  a  boose  sbonld  fall  down,  and 
toe  tenant  or  inhabitant  sbonld  set  up  a. new  one  in  the  same  place;  ibid.;  or  as  has  been 
said  in  another  place,  the  right  still  remained;  2  Ley.  45:  see  Woolrycb  on  Common,  p. 
5,  6,  and  7;  vide  ante,  p.  584. 

*  Bat  if  the  lord  of  a  manor  grant  common  to  A.  for  all  his  beasts,  the  common  will  be 
in  gross;  Sheph.  Abr.  381, 

T  Common  appurtenant  to  a  manor  may  be  for  a  certain  number  of  cattle;  F.  N.  B.  2Sl. 
n.  Again,  this  restriction  may  be  wanting,  and  then  tbe  measure  is  regulated  by  the  num- 
ber of  cattle  levant  and  couehant  (for  the  meaning  of  which  term  vide  ante,  p.  686) 
npon  the  land  entitled  to  common;  see  Woolrych  on  Right  of  Common,  p.  51.  it  being  said 
that  a  prescription  for  all  cattle  commonable  is  not  good:  for  thereby  a  man  may  put  inaa 
many  beasts  as  he  will;  Mar.  88.  Neither  is  it  allowed  to  a  grantee  of  common,  sans 
nombre,  to  pot  in  so  many  cattle  as  will  prevent  the  grantor  from  having  salBcient  eom*non 
on  the  land,  for  the  frank  tenement  ia  not  thereby  in  a  commoner;  12  H.  8,  c.  2.  Tbe 
commoner  must  also  eiercise  reasonable  disnretioi  as  to  the  species  of  cattle  he  depastures; 
for  instance,  it  would  seem,  that  the  cattle  carnot  be  those  of  another  taken  in  by  the 
commoner  to  agist:  30  Ed.  8.  c.  27;  1  Ko.  Abr.  401:  Skin.  137;  2  lev.  2;  unless  hia 
right  of  common  be  for  a  certain  number  of  beasts,  in  which  latter  case  it  seems  that  they 
may;  22  Aaa.  p.  84;  45  E.  3.  c.  35.  s.  8;  II  H  6.  c.  22;  Cro.  Jac.  575;  8  Keb.  66;  yet 
he  may  borrow  the  cattle  of  another  person  for  the  purpose  of  manuring  his  land,  and  with 
these  he  may  use  the  common;  14  H.  6.  c.  f>.  b;  Bro.  Com.  pi.  14:  for  be  has  hereby  a 
special  property  in  them:  2  Show.  328:  1  Skm.  137:  so  he  may  use  the  common  with 
oattle  which  are  for  hi^i  household  14  H.  6.  c.  6.  bt  but  not  with  any  which  are  kept  for 
the  purpose  of  sale*  ibid.  On  the  contrary,  a  lord  may  license  a  stranger  to  pot  in  hia 
<^t1e,  for  it  is  no  wrong  to  him,  being  the  owner  of  the  soil,  because  it  cannet  be  a  aur* 
charging;  2  Baund.  827:  see  Weelrych  en  Right  ef  Cemnon,  61« 
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2.  MusGRAVB  V.  Cave.  H.  T.  1741.  C  P.  Wille8,319.  And  th« 

In  this  case  a  prescr  ptive  right  of  common  waa  (claimed  and  allowed  by  tbe'^^'^  ^^ 
Court,  in  Oldfield  every  year,  in  which  it  was  sown  *\ith  corn,  from  the  time  *"'**{» 
of  cutting  and  carrying  away  the  c<»m  then  growing  until  the  said  field  was  re-    c  ^m  ^ 
sown  with  corn,  and  every  year  when  the  said  field  had  been  fallow  for  a  whole    ^  ' 

year.t 

3.    Of  the  parlies  who  may  enjoy  if.  J 
I.  Miller  v.  Walker,  T.  T.    1670.  K.  B.  I  Sid.  462.  S.  P.  Chebdlbt  v. 

M«:llor   M  T.  1766    K.  B.  id.  313. 

Upon  demurrer  in  this  case  the  Court  held,  that  burgagers  in  a  borough  Bargacen 
might  have  common  appurtenant  to  their  burgages  by  proscription. 

2.   HivKES  V  Clarke.  T.  T.  1679.  52  Show.  78.  S.  C.  3  Lev.  252. 

On  an  issue  that  the  freemen  and  inhabitants  of  ancient  messuages  have  by  Or  freemea 
custom  a  right  of  common  for  so  many  beasts,  a  verdict  was  found  establishing  are  entitled 
a  right  of  common  fihjdo  elforma^  &c.  and  also  that  the  freemen  had   right  of^^^i*  "ght 
common  for  20  more.     Upon  writ  of  error  the  validity  of  the  above  custom  was  ^^  ^^ 
questioned,  on  account  of  the  latter  finding;  but  the  Court  rejected  the  latter™*" 
finding  as  surplusage,  and  affirmed  the  judgment  of  the  Court  below. 

4.    fJflhe  mode  in  which  it  is  to  be  enjoyed. 

The  rules  which  have  been  already  adverted  to  in  considering  this  species 
of  common,  will  fully  elucidate  any  doubts  as  to  the  mode  in  which  the  right 
is  to  be  exercised,  whether  the  question  arose  with  reference  to  the  sort  of  cat- 
tle put  on  the  common,  the  number  of  the  cattle,  or  the  parties  in  whom  the    i    rq^  <• 
absolute  or  special  property  in  the  cattle  is  to  be  vested.     ^^  ^^ide  ante.  p. q^^^^^^ 
596,  &c.  because  of 

Sdly.  Jh  to  cominon  of  pasture  because  of  vicinage.]\  vicinage 

1  •   '  /  jf  <  nature  in  general.  5*n  only  ex 

1.  Common  because  of  vicinage  is  where  the  inhabitants  of  two  townships,  "*  between 
lie  contiguous  to  each  other,  have  usually  intercomiiioned  with  one  another;  townships' 
the  beasts  of  the  one  straying  naturally  into  the  other's  fields,  without  any  mo- or  manora 
testation  of  either^  see  Inst.    122.  a;  3  Cruise's  Dig.  78;  Bract.  222;  Keb.  lying  coati 
254;  Brit,  144.  (S^omi 

*  Or  the  place  in  which  it  id  to  be  enjoyed;  Willes,  819. 

t  So  a  man  may  prescribe  for  common  every  year  af\er  May  day;  Cro.  Jae.  580;  Cro. 
Car.  482;  Sir  W.  Jonea,  390;  or  daring  every  seajion  of  the  year;  26  Ass.  pi.  8;  Bro. 
Com.  41;  1  Ro.  Abr.  401.  So  when  the  eastern  was  that  for  two  years,  when  the  land 
was  sown,  there  should  be  com<non  from  th'^  time  of  reaping  the  corn  till  the  resowing» 
and  that  during  the  third  year,  when  the  land  remained  fallow,  the  common  shoaid  continue 
throaghoat  the  year;  it  happened,  that  the  land  was  not  sown  for  seven  years  or  oiore; 
and  it  was  held  that  cattle  might  feed  there  during  all  the  time  it  was  not  so;  for  according 
to  the  cnstom,  when  the  owner  had  pat  in  his  cattle,  he  was  not  bound  to  remove  then  tiU 
the  resowing  of  the  land;   I  Freem.  23. 

t  There  may  be,  in  every  case  of  this  nature,  special  exceptions  of  particalar  persons 
who  are  entiled  to  enjoy  the  right  of  common;  Ow.  4. 

§  But  an  inhabitant  of  a  town  shall  have  this  common  by  reason  of  his  commoranoy  in 
an  ancient  messuage  within  that  town,  not  having  an  estate  or  interest  in  the  house,  in 
respect  of  which  he  ought  to  have  common;  Cro.  Eliz.  863;  6  Rep.  60;  1ft  E.  4.  c.  29; 
Cro.  Eliz.  180.  362;  I  Balst.  183;  Hob,  86;  2  Lev.  45;  1  And.  152;  Godb.  97;  Cro.  Jac. 
152;  1  Ld.  Raym.  406:  2  Show.  78;  2  Lev  2.  Yet  he  may  have  it  in  a  place  where 
such  right  attaches,  provided  the  cattle  be  levant ^  kc,;  15  E.  4.  c.  32;  Bro.  Com.  pi.  8; 
Bro.  Prescription,  pi,  28;  Cro.  Eliz.  363;  I  Ld.  Raym.  406;  18  E.  4.  c.  8:  8  Leon.  202: 
6  Rep.  60:  4  Leon.  285. 

II  A  custom  to  go  at  shack,  which  signifies  to  go  at  large,  prevails  in  the  coonties  of  Nor- 
folk, Lincoln,  and  Vork;  7  Rep.  5;  and  is  said  :o  be  a  special  manor  of  common  for  cat- 
tle, which  is  to  be  taken  in  aiable  land  after  harvest,  until  the  land  be  sown  again.  It 
seems  greatly  to  agree  with  the  right  called  common  vicinage.  The  general  principle  of 
each  agrees,  viz.  that  of  intermingling  commonable  rights  because  of  neighbourhood'  both 
are  td  be  claimed  by  prescription  only;  in  both,  when  a  custom  to  that  eflfect  exists,  one 
proprietor  mav  enclose  against  the  rest.  There  seems,  however,  to  be  a  distinction  be- 
tween the  right  nd  common  because  of  vicinage,  fnr  the  latter  may  be  had  in  a  waste, 
consisting  of  pasture;  the  former,  on  tl^B  contrary,  b  confined  to  a  taking  in  arable  land; 
and  there  is  another  difference,  that  the  latter  may  be  had  throughout  the  year,  the  former 
only  at  the  times  of  harvest  and  seed  sowing.  Any  other  doubts  that  may  arise  with  a  re- 
ference to  common  of  shack  will  generally  be  materially  elacidated  by  a  reference  to  the 
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But  not  2.  Bbomfeild  v.  Kirbbr  E.  T.  1705.  K.  B.  U  Mod.  72. 

wb«i«  Holt,  C.  J.  in  conmdeiing  the  extent  of  the  word  vicimu,  as  applied  to  the 

there  w  m  ^^^^^^  before  him,  which  was  an  action  of  common  of  vicinage  by  ttie  custom  of 
^^%  ^  a  manor,  said,  that  no  common  coald  be  of  this  kind,  uoless  where  the  inhabi- 
tants of  one  or  more  townships  or  viDs  lying  contiguons,  or  the  tenants  of  two 
or  more  manors  adjoining  to  each  other,  had  been  accustomed  to  intercommon 
time  oat  of  mind,  the  commonable  beasts  of  either  straying  into  the  other's 
fields,  and  under  n«  circumstances  could  be  shown  to  exist,  when  there  was 
any  land  intervening  between  the  commonable  ground  of  the  two  litigant 

It  is,  how«  parties. 

rer,  proper  3.  Musgrave  v.  Cave.  H.  T.  1692.  Willes.  322. 

Ij  ipeek  Xn  a  demurrer  to  this  action,  which  related  to  a  claim  of  common,  the  objec- 

tngt  oolj     ^^  g^  ^^1^  ^1,^3^^  ll^^l  il  ^^  Qpl  appear  whether  the  right  amounted  to  com- 

^i^ua    ^"^"^  appendant,  appurtenant,  or  in  gross;  and  the  Court,  previously  to  their 

pub;  showing  in  clear  and  positive  terms  to  which  of  these  three  species  the  right 

in  question  appertained,  as  asserted  in  the  pleadings,  made  use  of  the  follow- 
ing observations:  the  right  of  common  claimed  must  range  within  some  of 
these  named:  for,  though  common  of  vicinage  has  been  mentioned,  which  is 
'  699  ]    sometimes  reckoned  amongst  the  rights  of  common,  there  is  properly  no  such 

Aad  at        right  of  common,  but  it  is  only  an  excuse  for  trespass.     If  it  were  a  right,  it 

meet  at  b«t  would  prevent  an  inclosure,  which  it  has  been  always  holden  it  will  not. — See 

*.  P^^P   2  104;  2  Bub.  187. 

live  ngfat.  ^   Bromfield  v.  Kirber.  E.  T.  1706.  11  Mod.  72. 

Theie  U  a       Per  Powell,  J.     Ckmmon  of  vicinage  must  be  in  nature  of  an  escape,  and 


greet  rmin  gg  ^q  excuse;  for  a  man  cannot  put  in  his  cattle  in  such  common  originally, 
blaiiee  be  but  they  must  escape.  Thb  is  exemplified  by  the  fact,  that  those  entitled  to 
right  mod  ^^  privilege  ni»r  enclose  one  against  the  other,  if  they  choose  to  incur  the  ex- 
the  right  of  pense. — See  1  Inst.  122.  a. 

ooBUDOBap  5.  It  is  said  in  4  Co.  38.  a.,  that  this  species  of  common  is  not  common  ap- 
poBdani,  pendant  but  inasmuch  as  it  ought  to  be  by  proscription,  from  time  immemoral, 
fa^  *h!?n  *^  common  appendant  ought,  it  is  in  this  respect  resembled  to  common  appen- 

oed  aa  sv  ^*^- 

nooymoBB       ^-  When  one  who  had  land  in  one  vill  and  common  there  with  the  tenants 

tenna.  of  the  Other  vill,  and  title  was  to  be  made  to  common  in  a  large  field  lying  be- 
Bat  soch  ^^^^°  t^®  ^^o  vflls,  it  was  holden  that  it  should  be  made  as  to  common  pur 
doctrine  ia  cause,  &c.  and  not  as  to  common  appendant:  Dy.  46;  and  see  Dy.  316;  13 
now  com  H.  7.  13;  Co.  Lit.  161;  Poph.  201;  3  Keb.  388;  4  Rep.  37;  Co.  Lit.  122. 
pletdy  Ob  a;  1 1  Mod.  73. 

«>>«««>  7.  HicKMA.^  V.  Thorxe-  T.  T.  28   Car.  2.  C   P.  2  Mod.   104;  S.  C.   1 

It  is  wor  Freem.  210.  S,  P.  Bromfie:  d  v.  Kirber.  E.  T.  1705.  K  B.  1 1 .  id  72. 

thyofob         Replevin.     The  defendant  justified  the  taking,  for  that  the  lonis  in  quo  was 
"h'^^K^"*    his  freehold^  and  that  he  took  the  damage  there  enfeasant.     The  plaintiff,  in 
that  the       ^^^  ^^  ^^^  avowry,  replied,  that  the  locus  in  quo^  kc.  was  parcel  of  such  a  com- 
of  ^mmoii  ™®'*  field,  and  prescribed  to  have  right  of  common  there,  as  appendant  to  two 
fieldji  may    acres  which  he  had  in  another  place      The  defendant  rejoined,  that  there  was 
exelade       a  custom,  that  every  fi'eeholder  who  had  lands  lying  together  in  the  said  corn- 
each  other  mon  field  might  inclose  against  him  who  had  right  of  common  there,  and  that 
bl*^**  ul"  he  had  lands  there,  and  did  inclose.     The  plaintifi*  demurred.     The  C.  J.  and 
castom  t     *^®  whole  Court  were  of  opinion,  that  where  there  wpre  several   fi-eeholders 
law  connected  with  common  of  vicinage;  see  Woolrjch  on  Rights  of  Common,  p.  62. 
This  species  of  common,  it  will  be  seen  (supra)  also  differs  from  common  appendant  and 
appnrtenant;  for  that  no  man  can  pnt  his  beasts  therein,  bat  tbej  most  escape  thither  of 
themselves  by  reason  of  vicinity,  in  which  case  one  may  inclose  against  the  other,  tbongh 
it  has  been  osed  time  out  of  mind:  Co.  Litt.  122.  a. 

*  If,  therefore,  there  should  be  three  vills.  A.,  B.,  and  C  ,  and  R.  is  in  the  middle  be- 
tween the  other  two,  the  Tills  of  A.  and  C.  may  not  intermingle,  for  they  are  not  adjoining 
Ticinities:  Dy.  47.  b. 

i  So  the  lord  of  one  miinor  where  a  common  of  vicinage  has  existed  time  one  of  mind, 
inay  enclose  against  the  lord  of  the  other;  Co.  Litt.  122.  a;  which  enclosnre  (except  in 
the  case  of  copyholders  in  the  same  manor)  will  bind  the  commoner;  4  Vin.  Ab.  587.  But 
m  tbesfr  ca^es  the  common  appendant  remains;  7  Fep,  5.  - 
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who  had  a  right  of  common  in  a  common  field,  such  a  custom  as  this  ofinclos  [  600  ] 
ing  was  good,  because  the  remedy  was  reciprocal;  for  as  one  might  inclose- 
so  might  another.  But  Atkytis,  J.  doubted  much  of  the  case  at  bar,  because 
the  defendant  had  pleaded,  this  custom  to  inclose,  in  bar  to  a  freeholder  who 
had  no  land  in  the  common  field  where  he  claimed  right  of  common,  but  pre- 
scribed to  have  such  right  there  as  appendant  to  two  acres  of  land  he  hada2i6t, 
for  which  reason  he  prayed  to  amend  upon  payment  of  costs. 

2.  Of  the  variations  to  which  this  iHghi  of  common  is  subject. 
The  season  and  place  of  enjoying  the  immunity  of  intercommoning  may  va* 
ry,  as  has  been  already  shown  they  may  do  in  the  case  of  common  appendant; 
see  19  E.  4  10;  21  E.  4.  41;  11  Mod.  72;  2  id.  104;  2  Bulst.  187;  Dy.  47. 
b.  But  the  intercommoning  must  take  place  at  the  same  time,  it  being  an  es« 
sential  ingredient  in  the  existence  of  the  privilege,  that  the  advantages  derived 
be  reciprocal  and  concomitant,  which  they  could  not  possibly  be  if  one  half 
were  allowed  to  exercise  his  right  at  one  season  of  the  year,  and  another  dur- 
ing another  season;  Dy.  47.  b. 

3.  Of  the  patiies  who  are  enlUled  to  enjoy  this  right 

^'  It  is  said  that  no  lord  shall  claim  common  pur  cause,  &c.  except  the  lord 
who  has  possession  of  the  town;  for  if  there  are  twenty  mesne  lords,  each  is 
lord  of  (he  ville,  and  therefore  a  prescription  that  omitted  to  state  seisin  of  the 
manor  in  the  lord  was  holden  bad,  l.ut  Fitzherbert  says,  that  one  neighbour 
may  claim  common  of  vicinage  in  the  land  of  another  neighbour,  although  he 
be  not  lord  of  the  town,  &c.;  seeF.  N.B.  180;  D.  Termesde  la  Ley,  p.  157; 
Woolrych  on  Rights  of  Common,  p.  49. 

4.  Of  the  mode  in  which  this  right  is  to  be  enjoyed. 

It  has  been  already  seen,  ante,  p.  597.  that  commonable  cattle  can  be  alone 
put  upon  this  common.     The  enjoyment  of  this  right  must  also  be  restricted 
within  reasonable  limits;  and  the  parties  entitled  to  participate  in  the  advan- 
tages to  be  derived  ought  to  have  a  due  regard  to  the  reciprocal  interests  of 
one  another;  see  13  H.  7.  14;  Bro,  Com.  5.     Upon  this  principle  it  was  laid 
down  in  7  Rep.  5.  that  common  because  of  vicinage  can  only  be  used  by  cattle 
levafd  et  couchant  upon  the  lands  to  which  such  right  of  common  is  annexed; 
and  it  was  expressly  decided,  if  the  commons  of  the  towns  A.  &  B.  are  adjoin- 
ing, and  there  are  fitly  acres  of  common  in  the  town  of  A.,  and  100  acres  in  Common  ia 
the  town  of  B.,  the  inhabitants  of  the  town  of  A.  cannot  put  more  cattle  on  a  forest  is 
thei'*  common  than  it  will  feed,  without  any  respect  to  the  extent  of  the  common  the  privi 
in  the  town  of  B,     J^ec  e  converso  I   ^0 1  ] 

'Uh.  As  to  common  in  a  forest  '«8«  o^  ^^ 

1.   Of  ^s  nature  in  genial  'h^rh^^B* 

WoOLDRiDGE  V.  DovEY.  Hard.  87;  Sir  W.  Jones,  292.  arUiDgfrom 

A  prescription  was  made  for  common  in  a  forest.     It  appeared  that  the  place  tbe  soil  of  a 
where  the  common  was  claimed  had  been  disaflTurested.     The  special  verdict  third  per 
did  not  find  that   it  had  been   made  forest   again,   and  judgment  was  on  that  "on  within 
ground  given  against  the  claimant;  see  2  Show.  16;  33  Ed    1.  stat.  5.  onHna-^^^  fore«t.t 
tio  forestcb\  and  9  H.  3.  c.  1.  ch.forestce.  The  ezerei 

2.   Cffthe  variations  to  which  this  right  is  subject,  Bjng  of  this 

1 .  The  enjoyment  of  this  right  of  common  is  so  far  limited,  that  goats,  sheep,  "«***  ^^X 
and  swine,  and  geese  are  excluded;  3  Bulst.  313;  Bridg.  26;  and  Manwood^JJJ;  ^^ 

*  One  species  of  stovers  which  used  frequently  to  be  hired  in  forests,  was  pannage,  con-  or  rights  of 
sisting  of  beach  nuts,  acorns,  &. ,  and  although  these  are  the  feed  of  swine  which  regalarlj  common  al 
have  no  place  to  common  in  a  forest,  yet  they  may   be  snfTered  to  feed  there  by  special  ready  alia 
prescription;  see  Woolrych  on  Right  of  Common,  106.  and  111;  see  SBnlst.  8lS;  Bridgn.  ded  to.both 
26;  Cro.  Jac.  155;  Hard.  87;  4  Inst.  298;  I  Lntw.82;  and  Woolrych  on  Rights  of  Com- as  to  the 
mon,  p.  107.  speciest 

t  And  may  be  appendant,  appurtenant,  or  in  gross;  see  Woolrych  on  Right  of  Common,  andnnmbw 
p,  104.  of  cattle. 

t  By  82  H.  8.  c.  18.  s.  2.  it  is  enacted,  that  no  stoned  horse  or  horses  being  above  the 
age  01  two  y^ars,  and  not  of  the  height  of  fifteen  hands,  shall  be  put  to  feed  on  any  com- 
mon, chace,  forest,  &c.  on  pain  of  being  seized  on  the  property  of  the  personsso  taking  the 
same. 

Vol.  V.  53  s 
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even  asserts  that  for  these  there  cannot  be  a  prescription*,  Manw.  100;  but  the 
contrary  has  been  frequently  decided;  see  3  Bulst.  213. 

5.  BiDDLECOMBE  V.  Kervell.  H.  T.  1761.  K.  B.  2  Burr.  1118. 
And  the  sea     Replevin  upon  a, distress  of  hogs  taken  in  the  New  Forest.     Defendant 
SOD  of  l^lio   made  conusance  as  bailiff  to  the  king,  and  justified  the  act  of  taking  them  as 
^^"  ^T^.^^jj  dam.  feas,  in  the  king's  soil.     Plea  in  bar,  for  that  though  the  soil  was  the 
titled  to  a    ^Qg'S)  yet  that  Ja.  1.  granted  to  A.  B.  &c.  a  right  of  common  for,  4rc.  and 
departure,   pannage  for  hogs,  &.c.  within  the  same  forest,  &c.  at  all  times  of  the  year,  as 
well  in  the  June  month  as  at  other  times,  &.c*;  except,  4re.;  and  the  plainlifi' 
then  deduced  a  title  from  A.  B  to  himself.     The  replication  admitted  the  ori' 
ginal  right  of  common  and  pannage  to  have  been  as  stated;  but  relied  on  the 
clause  in  the  stat.  9  &  10  W.  3.  c.  36.  which  was  passed  for  the  preservation 
of  timber  in  the  New  Forest:  *^  that  every  person  having  any  right  of  conunon, 
of  pasture,  or  pannage^  or  any  privileges  within  the  said  forest,  or  any  part 
thereof,  should  enjoy  the  same  for  the  future,  in  manner  following,  yiz.  their 
said  right  of  pannage  between  the  14th  Sept.  and  lUh  Nov.  yearly,  from  nnd 
after  Michaelmas,  1716,  and  not  before;  on  forfeiture  of  any  hog,  pig,  or  swine, 
that  from  and  af^er  the  feast  of  St.  Michael  next,  and  before  the  time  aforesaid, 
shall  be  found-in  the  wastes  of  the  said  forest:  and  their  said  right  of  common 
of  pasture  shall  be  and  is  hereby  continued  to  them  in  and  through  such  of  the 
said  waste  ground  of  the  said  forest,  at  such  time  and  times  as  the  said  shall 
not  be  inclosed  as  aforesaid;  the  time  of  the 'fence-month,  (viz.  15  days  before 
and  15  days  after  the  feas(  of  St.  John  the  Baptist,  yearly,)  and  the  time  of  the 
[  6(jf^  ]  winter-heyning,  (viz.  from  the  1 1th  Nov.  to  the  !23d  of  April,  yearly,)  except- 
ed."    It  then  stated,  that  the  hogs,  &c.  were  found  damage  feasant  between 
the  nth  Nov.  and  23d  April,  &c.  within  thf^  time  of  the  winter-heyning;  and 
that  therefore  the  party  had  a  right  to  take  them  damage  feasant,  Sic.  and  did 
so,  which  he  avowed  and  justified. 

There  was  a  rejoinder  on  a  collateral  point,  to  which  there  was  a  demurrer 
which  called  for  the  opinion  of  the  Court  as  to  whether  the  proviso  in  the  act 
was  intended  to  operate  as  an  absolute  deprivation  of  the  plaintiff's  right,  or 
as  merely  to  be  in  force  subject  to  the  performance  of  the  act  disclosed  in  the 
rejoinder.  The  Court  gave  judgment  for  the  defendant  in  re)>]evin,  observing: 
it  is  clear  that  the  statute  meant  that  the  right  of  common  in  the  inclosed  parts 
should  be  restrained  absolutely,  so  long  as  they  should  remain  inclosed;  but 
be  continued  in  the  uninclosed  parts  only,  under  certain  limitations  and  excep- 
tions. These  hogs -were  there  found,  at  a  time  when  thoy  ought  not  to  have 
been  there,  and  must  be  consequently  viewed  as  the  proper  subjects  of  a  dis- 
tress. 
But  it  has  3.  Trigg  v  .  Turner.  T.  T.  1678.  K.  B  2  Show.  9;  S.  C.  3  Keb.  746; 
been  hold  S.  C.  3  Lev.  98;  S.  C.  PoUexfen,  443.  S.  P.  Brabrookb  v   Carter.  1 
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sary  in  pre  Replevin.  The  defendant  avowed  as  bailiff  in  distraining  cattle  damage 
scribing  for  f*c^&nt.  The  plaintiff  in  bar  to  the  advowry  pleaded  prescriptions  to  have 
common,  common  at  all  times  of  the  year  in  the  place  where,  &c.  being  forest.  A  ver- 
which  is  al  diet  had  been  given  for  the  plaintiff,  A  motion  was  now  made  in  arrest  of 
lowed  by  judgment,  on  the  ground  that  the  prescription  was  too  large  and  general,  for 
UamMtr^i  ^y  ***®  ^oresX  law  there  is  a  fence  month,  in  which  it  is  a  forfeiture  to  put  in  cat- 
a  forest'  «U ^1®»  which  ought  to  have  been  set  forth  in  the  plea.  But  the  Court,  upon  a 
the  year  cac  reference  to  the  ca.se  of  Sir  Edward  Sawyer,  in  Jones,  287,  where  it  was  al- 
cept  the  lowed  to  copyholders  to  prescribe  for  common  generally  gave  judgment  for  the 
fence  plaintiff.^ 

show  such  ^'    Of  f fie  parties  by  whom  it  may  be  $njayed. 

limitation.  ^^.^  ^^^^  sufficient  to  refer  to  the  preceding  part  of  this  division,  as  there  is 
no  difference  between  this  right  and  that  of  other  commons  as  to  the  qualifica- 
tion of  parties  to  enjoy  it. 

•  Yet  it  seems,  from  Manwood,  that  only  commonable  cattle  according  to  the  forest  law 
can  he  put  into  snch  common  daring  the  fence  month,  for  he  says  that  if  swine,  sheep,  or 

foats,  are  foond  on  the  common  during  the  forbidden  month,  the?  shall  be  forfeited  to  the 
mg;  Manw.  92;  see  Sir  W.  Jeneif,  288. 
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4.    Cffthe  mode  in  which  ii  is  to  be  enjoined. 
The  species  and  number  of  cattle  that  may  be  put  into  forests  for  the  sake 
of  ronunoning,  aud  the  secuions  during  which  such  right  may  be  lawfully  exer- 
cised by  the  parties  entitled  to  it,  have  been  pointed  out  in  the  preceding  par 
^esysupra,  [  603] 

5ih.  As  to  common  in  gross.  Co.Timon  ia 

1 .   Cff  its  nature  in  general.  K^^^^a  is 

STABLR8  V,   Mellon.  H.  T.   1678.   K.  B.  2  Lev.  21C;  2  Show.  43:  Sir  T.  ™?.u**** 

TonAA    1 1  ^  neiitter  ap 

Case  tor  disturbance  of  a  burgess's  common,  and  prescription  that  the  may- appurte 
or  and  burgesses  have  time  out  of  mind  had  common  for  themselves  and  quoli-  nant  to 
bei  eorum.     The  prescription  was  traversed,  and  a  verdict  given  for  the  plain-  '*''^»  ^^^  i* 
tiffs      A  motion  was  made  in  arrest  of  judgment,  because  the  right  of  common  *°"^^®^  '<> 
was  not  laid  to  be  appurtenant  to  any  land.  BoiT^^beiDff  "^ 

Sed  per  Cur,     This  miglU  be  common  in  gross,  and  not  appurtenant  to  any  granted  to 
land.     As  if  a  man  grant  common  to  the  mayor  and  burgesses  for  all  their  bini*  and 
cattle  in  such  a  place,  it  is  good  as  a  common  in  gross,  and  not  appurtenant.  *"■  l*^'"  ^Y 


may  be  vested  in  one  who  has  not   a  foot  of  ground  in    the  manor.  o      t' 

2.  •^^  to  what  other  commons  are  convertible  into  commons  in  gi'oss*  ^y^  arisen 

Buns  v.  Channen.  H  T.  1813.  C.  P.  6  Taunt.  244.  as  to  wh§t 

In  this  case  there  was  a  right  of  common  appurtenant  for  a  certain  number  commons  • 

of  cows,     it  appeared  in  evidence  that  the  commoners  were  in.  the  habit  of  ™<^y  be 

letting  their  rights  and  so  converting  them  into  rights  of  common  in  gross  dur-  <^banged  to 

ing  the  time  of  such  letting;  and,  according  to  tne  report,  no  objection  was  ?®°*"*<*"J 

made  to  thia  mode  of  using  the  property,  either  at  the  trial  or  in  the  Court  of  it  ^ould 

Common  Pleas;  and  the  reason  why  that  Court  finally  granted  a  new  trial,  seem  that 

was  on  the  ground  of  the  verdict  being  against  evidence.  common  ap 

3.   Of  the  variations  to  whirh  the  riM  of  common  in  gross  is  std>ject.  partenant 

1.   Benson  v.  Chester.  M.  T.  1790.  K,  6  8  T.  R.  396.  Rogers  v.  Ben- ?' ^,'*"'® , 

o  1     M   -o  *-A   r^  not  levant 

STEAD.  Sel.  N.  P.  tit.  Common.  ^^  couch 

*  To  secare  the  right  to,  to  establish  the  validity  of,  and  to  enforce  sacb  grants,  it  b  re-  ant,  is  con 
qaisite  that  they  shonld  contain  as  clear  and  certain  terms  as  possible;    for  altboagh  they  vertibic  by 
will  be  construed  in  the  same  manner  as  other  deeds  of  grant,  and  effect  ffiven  to  the  inten-  demise  to 
tion  of  the  grantor  to  be  gathered,  from  the  whole  context  and  tenor  of  the  iostmment;  yet  common  in 
such    implication  mast  be  always   rendered  sabject  to  the  express  terms  and  precise  ex»>  gross. § 
pressions  nsed,   althoach,    by  viewing   the  deed  in  soch  a  light,   it  become  even  wholly 
nugatory  and  void.     Where,  therefore,   common  Was  granted  to  a  man  for   all  bis  cattle 
levant  and  couthant  on   Blackacre,  and  it  appeared  that  the  grantee  had  no  interest  in 
Blaekacre.  the  grant  was  holden  void;    1  Rol.  Abr,  408.      The  same  opinion  was  held 
where  the  grant  was  of  common  for  all  the  grantee *s  cattle  which  should  mannre  and  feed 
on  Blackacre,  ibid.     It  was  made  a  qoestion,  where  there  was  a  grant  of  common,  where- 
ever  the  beasts  of  the  grantor  shoald  go,  whether  the  grantee  shonld  have  common  after  the 
grantor's  death,  for  it  .was  said,  that  af\er  the  grantor  died,  the  beasts  ceased  to  be  his,  and 
Chen  the  grant  conld  not  be  complied  with,  9  H.  6.  c.  36. 

t  It  is  not  inconsistent  with  prescriptive  claims  of  common  in  gross,  that  the  right  should 
arise  by  deed,  for  in  the  forn^er  case  a  grant  is  presupposed,  and  i*  may  be  further  observed, 
that  such  a  licence  cannot  exist  otherwise  than  by  deed,  see  Woolrych  on  Rights  of  Com- 
mon, cites  Doctor  and  student,  F.  18.  a,  2  Ro   Abr.  63,  2  Keb   410. 

X  Neither  common  appendant  nor  common  appurtenant  for  cattle  levant  and  couchant 
can  be  turned  into  common  in  gross,  see  1  E.  8.  1.,  4  K.  46,  9  E.  89,  26  H.  8.  S,  I  H. 
7.  24,  27  H.  8.  12,  5  H.  7.  7,  19  H.  6.  88.  B,  11  H.  6.  42,  Bro.  Com,  pi.  2d,  Cro. 
Car.  14.  432.  542,  Winch.  Rep.  45,  2  Lev.  67,  S.  C.  3  Keb.  66,  2Saund,  827,  et  vide 
supra. 

§  Where  one  prescribed  in  a  que  estate  for  a  fold  course,  viz.  common  of  pasture  for  any 
number  of  shi^ep  not  exceeding  300  in  a  certain  field  as  appurtenant  to  the  manor  of  P., 
it  was  holden  that  thb  fold  course  might  be  gnintKd  over,  and  so  converted  into  common 
in  gross,  for  the  number  of  cattle  was  ascertained,  and  the  severance  would,  therefore,  be 
no  prejudice  to  the  owner  of  the  land,  and  he  may  do  thi^,  although  the  land  be  stated  in 
the  grant  to  be  parcel  of  tho  manor,  Cro.  Car.  422,  S.  C.  Rol.  Abr.  402.  So  wbrre  one 
claimed  common  in  i;rossfor  h  certain  number  of  cattle,  or  the  sole  pasture  of  certain  her- 
bage, it  was  agreed  that  he  might  license  a  stranger  to  pat  in  bis  beasts,  2  Lsv.  $27»  ftqd 
see  1  £.  8.  1»  \X  g.  6.  22,  27  H.  8.  12. 
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i.^^/'-ft..    k;^:^  r'  ccx^  e  '  .^  fiBca  acAjs  rfri^d  or  e  :e  sritjcortcd  m  lav,  aad  the 
C'  or*-  *>-  a!ri«>:tt  :  r  a  aiew  trsiL  «K^-'auit*c  '^^     laii'  c-zouoa.      See  I  Rol. 
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Sm?  -    Arc  .r^ej.  Jkr-a.  ».3;  2  L*^.  iT:  I  L*».  1>>;  S.  C    1  Sid.  315;  Cwl  Eliz. 
w     -^5e;  5  31  *:    :-i 

pr€^i«M^  *^      i    Be^^LTT  ▼.  R»£Tx   >L  T.  :t^-  C.  p.  W.:>s,  i:2:  Hardns,  117. 
tttfkynt  Pet  W;,^s,  C.J      T'-^  ii»:c-  c  cc*  c--tx:«:c  w  *    f  trr'  -',  ia  the  lablade  in 

Sim:,  m  V  ^  z.^^  s  wa»  f  cii-»-rl  cn.d«'-f  !•  •:.  i.^  >  7_»  «=^:e  "€<:;  ciiprdeii,  and  it  can 
*  "  •?*  '  ivATe  ;>-•  rat30cal  aear..i:z  "fit  i".  •  -  ■-t-a-»i:?t.'i:t.«-B  •©  stir :«?*"'  cc^cono.  See  22 
V^'  ^3^  PI    >:.  :i'3  A**  PL  s     >  A5.-.  Fl.  ?- 

*r«.t.r«a«  -^  Wmli  r.  WiLr-nri:.  M.  T.  I  -  W  .5.  K.  B.  I  Li  Rajm.  405. 
r»':«  M.^  Tke  p.a«Bt^  d^^Iared  tLi:  k«  wzs  ££  occcprer  -t'  a  boose  fer  ten  years  io 
tsk«& -.> »m D.,  aw!  tkai  thefe  vzs  a  tus?  m  vrhin  'L«^  tc«a  oTD.  thai  aS ailiabkanis and 
y^^l  •■■■  «:«ei::4fcf»  c-f  W  use*  vdthm  the  sa>i  tc«i:  •  -.siit  ti:  hare  ccamMXi  fcr  all  con>- 
^1^" ^^y  fxabte  canle  in  a  ceftain  iemi  and  that  th^  plaiiiii5.bj  reason  tLereoT,  ought 
^^^  ^^^  to  kave  his  coonrik,  ^  To  thi^  derlara*X'C  ihf-  r^'Vodaaf  d^EBkorred  gener- 
fc>»r.f  aj.';< ;  and  the  Cooit  irare  jocfin*^  &<  acaiost  tbe  i  laictiJ?!  txcanae  he  did  noi 

p  sikiyv  th^  tbe  ciHloiB  had  sok  reasonable  coam^eDrerreflt.     It  vas  said,  bow- 

^'  h^  ^^  eTCTy  bv  PonrelU  J.,  that  thungb  tbe  e^neral  stint  ^{  ccicaion  vas  by  levancj 
bcca  ex  ^^  co«Kbar.cv,  a  nan  mieht  grant  at  that  day  coa:aion  in  gross  «nn*  mombre: 
yn^j  ^«  and  6inh<  r.  tba!  the  ciist'^«i  at  !s«ae  n  old  not  cf-iunieiM.e  br  grant,  being  laid 
tKtf  on  tbe  vh^\'ix<iZi''3  and  occnpier?,  vho  were  locaraLle  of  takmg  bj grant.  And 
^M^  the  Cr.i^  f  Joflt^^  admitted  that  sorh  a  grant  coohi  be  made,  ahhoogh  the  gran- 
fcw^a<*-«*^^  Ci«>I  n  t  granc  it  oier.  See  Shep.  Abr.  r^\. 
Boa  j««  ^'  MiLio  1  Sr*TcrjLX.  M.  T.  U»9.  K.  B.  1  Sanad.  539;  S.  C.  2  Keb. 
V.  527.  0-3  .  o'j  S.  P.  Meliokt.  Walkfk.  -2  Sannd.  I.  Setnb.  S.  P.  Sta- 

€*>o  ':       FLM  T.  Mlllc-    2  Show.  4.3:  2  leT.  246;  Sir  T.  Jones,  1 15. 

Id  tre«r-a*9  x^f^  Ge!Vrdant  pleaded  that  the  n^jor  and  burgesses  of  the  cor- 

there  ■  «■  pcratir.f:  of  D had  cr^nmon  lor  all  their  coounonable  cattle  in  a  certain 

^^^^^^  ^^-     Tbe  C'  art  gare  joA^mttA  that  tbe  plea  vas  bad  becanse  it  vas  not 
«l^^  j^     said  thai  »^e  canl*»  were  Uraniti  o>*tA*a.'  vithin  the  town;  and  Kelvng,  C.  J. 
\\ixtSs^^X  vho.  «vi  a  f  nr.cr  daj,  had  intimated  his  opinion  that  if  this  right  were  not  reg- 
ulated by  levan^T  aiid  roocbancj,  within  the  town,  the  corporation  would  sur- 
charge tbe  cor>3)  d.  said  positively  that  there  could  not  be  anj  common  in 
grose:  » ith^'Ut  num  -  er. 

*  .4mI  i:isc!eai  thai  tbe^  cannot  b«  c:*h?r  appeodani  or  sppaitenaot  coBimons  ofsocb  a 
■tavrp,  for  the  m^osarc  Bt  nhich  ih*T  arc  a*cert-.!ii€d.  nl'en  aolimited.  is  levaacy  aod 
CMchsaCT,  see  1  Ro  Abr.  3'*S,  MarrH.  6:^.  2  S.d.  87,  1  Lev.  19«,  9.  C.  1  Sid.  318, 
Cre.  FJa*  45?.  5  Mod.  162. 

♦  Etcb  90  etrtj  a»  the  Ye^r  Bookfi,  tbe  same  dortrine  se^ns  to  have  obtaitked,  for  in  II 
H.  €.  e-  22-  b.  BabbinsTon,  C  J.  (alkding  to  »  c»-'im  of  eonimon,  fan*  n&mhre)  said,  that 
it  eoald  Bot  oieaa  a  claim  for  fe«>d;rK  hicam^r'bir  beasts,  bot  for  a  nomber  not  certain,  so 
that  if  one  Trpre  di$«sed  of  sacb  a  con.moc,  be  oiigbt  brin^  en  assize  of  common  gann 
wiirg  accordiag  to  tbe  deed,  «ince  he  wonld  not  claim  a  right  for  a  defined  niunber  of 
cattle,  11  H,  6.  e.  22.  b.  .4nd  this  opinion  is  nplained  bj  Rooke,  J.,  12  II.  8.  c.  2,, 
and  Loid  Coke  eiplaina  the  same  doctnre,  ft'nen  he  says  that  there  may  be  common  tons 
nomhre  in  frosa,  and  ^el  that  the  tenant  «  f  tbe  land  mii«t  coDimon  or  feed  there  also,  Co. 
Litt.  1 22.  a.,  see  Woolrrch  on  Right  of  Common,  p.  76. 

t  "  It  is  to  be  obserred,*^  savs  Mr.  Woolrrch,  in  bis  Treatise  on  RighU  of  Common, 
"  that  vitb  the  exception  of  C.  J  KeUng's  dlrtvm,  there  is  no  absolnte  denial  of  the  ex- 
istence of  common  in  i^ros'*  frilhont  namher,  for  with  regard  to  the  obserration  of  C.  J. 
Willes,  in  Pennett  t.  Reeve,  Mvprrt,  p.  604,  it  is  to  be  remarked,  that  he  was  endeavonr- 
ing  to  destroy  theaathorily  of  some  okl  cases,  inhich  he  said  seemed  to  imply  that  levancy 
and  concbancy  was  necessary  only  in  the  ca<c  of  common  appartenant,  not  of  common 
appendant;  and  then  he  added,  that  this  term  Jians  nomhre  was  pat  in  conlra>distuiction  to 
stinted  common.  So  that  it  appears  that  a  notion  formerly  prevailed  that  one  might  ha:^^ 
common  appendant  »an»  nomhre,  which  he  denied,  bat  did  not  toacb  the  point  pf  com- 
mon in  gross  sant  nomhre.     With  respect  to  aatborities,  many  have  been  cited  which 
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5.  Smith  v.  Peverill.  H.  T.  1674.  C.  P.  2  Mod.  7.  {  606  ] 

Ia  this  case  it  was  admitted,  that  a  man  may  prescribe  for  all  maimer  ofTheape 
beasts  by  reason  of  his  person.     But   North,  C.  J.  said,  that  a  distinction  *^*^*  o^  *^** 
ought  to  be  taken  between  a  general  Hcencc  to  feed  cattle,  and  a  licence  for  a  ^*®  ***?* 
particular  time;  that  in  the  former  case  commonable  cattle  were  the  subjects "g^,,^^  1^ 
of  such  a  licence;  in  the  latter,  other  cattle,  hogs  for  instance,  might  be  inclu- conformity 
ded.      See  15  £.  4.  33;  Bro.  Prescription,  st.  28.  with  this 

4.   €ff  the  parties  who  may  enjoy  it,  rig^t  is  not 

*'  A  common  in  gross  may  be  prescribed  for  by  the  parson  of  a  church,  or  confined.un 
the  like  corporation  sole;  2  Bl.  Com  34;  so  by  the  mayor  and  burgesses  of  aj^^  ®  ^ 
corporation;   1  Saund    343;  2  Lev.  246.     But  inhabitants,  or  occupiers,  as  the  graDt  or 
such,  cannot  have  such  a  right,  because  they  are  incapable  of  taking  by  grant;  prescrip 
15  £.  4.  29.  33;  1  Lord  Raym.  407.     Nor  the  king,  for  he  might  surcharge  tion  restrain 
the  land;  27  H.  8,  10.  B.;  Dowe's  Rep.  2.     And  it  has  been  decided,  that^'* 
the  lord  shall  not  have  a  villein's  common  sans  nombre^  lest  he  should  injure 
the  tenants  by  his  unlimited  right ;  Davis'  Rep.  2,"     See  Woolrych,  73,     A 
prescription  for  this  right  must  be  established  by  immemorial  usage;  hence  it 
appears,  that  a  lessee  for  years  cannot  prescribe  for  such  a  common,  since  the 
imbecility  of  his  interest  requires  that  he  should  plead  a  que  estate;  Cro.  Car. 
599. 

distinctly  recognize  this  independent  right;  and  the  comments  of  eminent  law  writers,  con-* 
firming  those  aothorities,  might  bo  cited.  Lord  Coke  speaks  of  this  right  as  existing  and 
good,  if  tlie  tenant  of  the  land,  that  is,  the  owner  of  the  soil,  feed  there  also;  Co.  Lilt. 
122.  a.  Fitzherbert  also  recognizes  it;  F.  N,  B.  125.  b.  And  Blackstone,  in  his  Com- 
mentaries, notes  this  species  of  right  as  possible  in  law,  but  as  one  which,  in  fact,  does 
very  rarely  exut;  3  Bl.  Com.  239.     The  opinion  of  Sir  John   Kelyng  alone  remains;  and 

.  it  might  at  all  events  be  too  moch  lo  say,  that  his  obiter  dictum^  however  entitled  to  at- 
tention, should  ontweigh  the  current  authorities.  However,  on  examining  the  case,  it  will  .^ 
he  found  that  the  great  objection  which  the  Court  then  entertained  to  the  prescription  be- 
fore tbem  was,  that  the  corporation  might  surcharge  the  common,  if  the  measure  of  levan- 
cy  and  couchancy  did  not  restrain  them-  But  speaking  on  the  reason  and  principle  of  so 
ffeneral  a  licence,  it  certainly  would  be  strange  if  lords  of  manors  could  not  grant  an  un- 
limited riffht  of  common;  for  an  ample  remedy  is  open  to  the  commoner  by  an  action  on 
the  case,  if  he  be  unable  to  enjoy  his  feeding  sufficiently;  and  to  the  lord  by  trespass,  or 
perhaps  distress,  damage  feasant,  if  there  be  a  surchai|re;  for  it  is  clear  that  the  owner 
of  the  soil  must  feed,  notwithstanding  the  grant  of  common  Bans  nontbre.  On  the  whole 
Sir  W.  Blackstone^s  words  seem  very  oppropriate,  when  he  says,  that  the  right  is  very 
scarce,  though  poiisiblein  law;**  see  Woolrych  on  Rights  of  Common,  80.  n, 

*  The  following  qoostion  also  naturally  arises,  "in  whom  most  the  property  of  cattle 
allowed  to  eat  herbage  from  a  common  in  gross  exist?*'  It  was  early  decided,  that  a  com- 
moner not  having  beasts  of  his  own  could  not  agist  those  of  others  on  his  common;  see  45 
£.  3.  25.  b.;  Seisin,  pi.  5;  1  Rol.  Abr.  402,  22  Ass.  pi.  84;  Bro.  Compl.  46;  F.  N.  B. 
180,  R;  11  H.  7.  7.  B.  But  if  a  grant  of  cemmon  be  made  to  a  man  who  has  not  any, 
for  which  reason  ho  takes  the  cattle  of  another,  and  receives  livery  and  seisin  of  tee  beasts, 
common  from  the  grantor,  who  i^  prtsent  when  such  cattle  are  put  in,  and  who  gives  his 
aseent  thereto,  such  a  seisin  will  be  sufficient;  45  E.  8.  26;  and  although  it  was  said  in 
argument  that  if  one  had  a  grant  of  common  for  three  90WS  during  one  year,  he  could  not ' 
pat  strange  beasts  on  the  waste;  18  E.  4.  14,  B;  it  seems  from  Fitzherbert,  that  the  cattle 
of  a  stranger  may  be  used  by  a  man  having  a  common  in  gross  for  a  certain  number  of 
beasts;  11  H.  8.  22.  B.  or  a  common  in  gross  sann  nombre;  F.  N.  B.  180.  b;  see  Wool- 
rych on  Right  of  Common  82. 

The  season  for  enjoying  this  common  depends  on  the  usage  which  is  prescribed  for,  and 

'  when  claimed  by  grant,  on  the  deed  of  the  grantor;    9  H.  6.  86;  Bro.  Com.  pi,  8,  Fitzh. 
Com.  pi,  2.   I  Ro,  Ab,  404.  Perk,  sec.  109.  I  Rep.  87,  Bro,  Grants,  pi,  5,  Cro,  Car,' 

599, V,  Stringer,  17  E,  8,  26,    1   Rep,  87,  Hob,  40.     That  these  grants  are 

Htrictly  expounded  will  appear  from  a  case  where  it  was  said  in  argument,  that  if  common  be 
granted  for  10  beasts  to  A.  during  each  year  of  his  life,  and  A,  does  not  use  the  richt  for 
two  years,  he  shall  not,  therefore,  put  30  beasts  into  the  land  to  depasture  them  during  the 
third  year,  and  the  Court  were  of  the  same  opinion,  27  H,  6.  10.  As  to  the  place  in 
which  the  right  is  to  be  taken,  a  claim  by  prescription  follows  the  usual  rule,  as  in  other 
commons,  but  a  claim  by  grant  is  according  lo  the  words  contained  therein.  It  is  neces- 
sary that  some  place  should  be  specified  in  the  grant,  for  otherwise  it  will  be  void,  9  U, 
6,  86.  But  it  is  sufficient  that  it  be  generally  mentioned,  as  throughout  a  manor,  in  cer-^ 
tain  lands,  &c,  see  F,  N,  B,  180,  G,  27  H,  8,  12,  17  E,  8,  34,  B.  Cro,  Car,  699,  yet 
under  a  general  grant,  as  of  the  depasturing  all  cattle  throughout  a  manor,  the  grantee  shall 
not  go  into  the  garden  of  the  grantor,  nor  into  his  corn,  but  only  into  those  places  which 
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[  607  ]  6,   Of  the  mode  in  which  it  is  to  be  enjoyed      Vide  aniey  p.  603. 

Common  of  (B)  As  TO  common  of  estovers. 

eBtovereb  1,^   Of  Us  nature  in  s^eneral, 

takmff  ne        ^'  Common  of  estovers  b  a  right  of  taking  necessary  house-bote,  plough- 
cessary        bote,  and  hedge-bote.  in  an(»ther  person's  woods  or  hedges,  without  wai  ng 
house  bote,  for  any  ass^i^nment  thereof.     Every  tenant  for  life,  or  years,  has  a  liberty  of 
plough-       this  kind  of  common  right  in  the  lands  which  he  holds,  without  any  express  pro- 
h^*   h^^  vision  of  the  patties*  hot  this  right  may  also  be  appendant  or  appurtenant  to  a 
£j!^®^^^  messuage  or  dwelling-house  by  prescription,  or  by  grant,  to  be  exercised  in 
tate  of  ano  lands  not  occupied  by  the  tenant  of  the  house;  as  if  a  man  grants  estovers  to 
ther.*         another  for  the  repair  of  a  certain  bouse,  this  right  becomes  appurtenant  to 
that  house;  so  that  whoever  afterwards  requires  it,  shall  have  such  common  of 
estovers;  and  if  the  owner  of  the  house  grant  the  estovers  to  another,  reserv- 
ing the  estover  to  himself,  the  estover  shall  not  be  thereby  severed  from  the 
house,  because  they  must  be  spent  on  the  house;  Plowd.  381.    This  right  can 
only  be  claimed  by  grant  or  prescription,  exrtept  by  copjholders,  who  may  well 
entitle  themselves  to  it  by  custom.     But  as  custom  to  take  a  profit  in  aUeno 
aoloy  except  in  the  case  of  copyholders,  has  been  holaen  bad,  it  follows,  that  a 
claim  to  take  estovers  from  the  waste  of  a  third  person  cannot  be  established 
that  way.     See  ?  Bl.  Com.  35;  Com.  Dig.  80;   13  Rep.  6S;  Bract.   136.7. 
222  &  231 ;  6  E.  1.4;  West.  2.  c.  25;  Bac.  Ab.  tit.  Common;  Flet.  255.266; 
Brit.  153;   1  Buls.  194. 
And  most  2.  Sfj.by  v.  Robinson.  H.  T.    1788,  K.  B.2  T.  R.  758. 

be  claimed     Trespass  was  brought  for  breaking  closes  cutting  down  boughs,  wood,  and 
of  "i^cieiit  '*'*^®''wood,  and  carrying  away  the  same;  the  defendant  justified  under  a  cus- 
premittes.t  ^^"^>  ^^^  ^^^  ^^^  P^^**  householders  within  the  township  of  W.  had  been  accus- 
[  608  1  tomed,  from  time  immemorial,  to  take  estovers  from  the  closes  mentioned  in 
the  declaration  for  necessary  fuel  to  be  consumed  in  their  respective  dwelling 
houses  within  the  township.      This  custom  was  traversed  by  the  replication, 
and  found  for  the  defendant ;  but  the  court  on  an  application  to  set  aside  the 
verdict,  said  that  the  custom  was  too  vaffue  and  uncertain,  and  could  not  be 
supported;    that,   if  the  defendant    had  stated  on  the  record  that  he    was 
seised  of  a  certain  ancient  tenement,  and  so  had  prescribed  on  a  que  estate, 
(thereby  limiting  the  benefit  to  the  houses  tc •  which  the  prescription  would  ap- 
ply), it  might  have  been  otherwise;  but  that,  as  the  case  stood,  there  was  not 
any  limitation. 

3.  Beau  v.  Bloom.  M.  T.   177,3.  C.  P.  3  Wils.  456;  2  Bl,  926. 
It  has  been      This  was  a  special  action  on  the  case,  for  disturbing  the  plaintitf  in   his 
alio  holden  right  of  common,  and  right  to  cut  and  take  rushes  upon  the  common  for  litter 
that  a  ens    f^j.  bis  cattle,  by  an  ancient  custom.     A  verdict  was  found  for  the  plainti'V  A 
hM         tnotion  was  now  made  in  arrest  of  judgment;  when  it  was  argued  that  the  plain- 
anneied  to  ^>^'^  claim  to  cut  and  take  the  rushes  on  the  waste  for  litter  for  his  cattle,  as  a 
a  right  ef   he  maj  nse  of  common  riffht,  9  H,  6,  S6,  per  Babinffton,  Bro,  Grants,  pi,  6,  1  Ro,  Ab. 
common       404,  8  Keb,  244.     Still  if  the  grantor  pnt  his  cattle  into  his  garden  or  his  corn,   and  the 
may  be  sap  grantee  has  a  licence  to  go  wherever  the  grantor's  cattle  are  put,  clearly  the  cattle  of  the 
ported.         grantee  may  be  pnt  into  these  latter  places.  9  H,  6,  86,   1  4lol,  Ab,  403,  404,    'And  ao- 
der  %he  above  general  words  they  may  so  into  any  place  where  the  cattle  of  the  grantor 
feed,  ibid,    Bnt  if  the  grantee  never  fed  his  beasts  in  any  place  l>efore  the  grant,  at  the 
time  of  the  grant,  or  since  no  benefit  paases  to  the  grantee,  ibid.  Perk,  109,  on  Uke  con- 
trary, if  the  grantor  have  at  any  time  occupied  the  land  mentioned  in  the  grant,  aUhongh 
afterwards  he  have  not  any  beasts,  the  grantee  shall  have  tho  common,  ibid,  Bro,  Grants, 
pi,  5. 
*  The  taking  mnst,  however,  in  all  cases  be  reasonable;  Bract,  231 ;  Flet.  26€. 
t  For  it  hat  frequently  been  decided,  that  if  •a  man  have  such  a  common  by   grant,  be 
cannot  bnild  new  houses;  F.  N.  B.  180.  H;  or  hedges:   !  Bnlst.  94;  or  convert  the  prem- 
ises to  other  purposes;  4  Rep,  86;  and  so  entitle  himself  to  common  in  respect  of  them. 
Bnt  if  a  house,  having  such  a  right  attached  to  it.  he  pulled  or  fall  down,  and  rebuilt  on  the 
same  or  another  place;  (Godb.   97;  Sty.  446;  Hob.  40;)  the  prescription  is  not  thereby 
destroyed.     The  same  principle  extendi  to  parts  of  a  house  or  premises:  Rce  4  Rep.   87. 
So  previously  to  the  last  rule  it  was  adjodgod,  that  if  a  house  be  enlarsed,  or  more  hoiisea 
or  chimneys  be  built,  the  estovers  should  reinaio  to  the  old  houses  and  chimnevs,  bnt  ahonld 
not  extend  to  the  new;  4  Leon.  241;  2  Ld.  Raym.  1400. 
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right  appendant  to  his  right  of  common,  could  not  be  in  its  nature  and  quality, 

for  a  thing  incorporeal  could  not  be  appendant  to  a  thing  incorporeal.  Theprivi 

Sed  per  Cur.     The  riirht  to  cut  and  take  the  rushes  is  only  a  circumstance  I®*®  ,   ^^ 
attending,  or  part  of  the  right  of  common.      Both  together  may  be  reasonably  ^^  be  ai 
taken  and  considered  as  one  united  rigljt. — ^Judgment  for  plaintiff.  ther  umpUfi 

2dly.   Of  the  varialmis  to  wliich  this  nghi  is  subject,  edor  confin 

1.  Fishery.  Wren.  M.  T.   1688.  C.  P.  3  Mod.  260.  •  od;  in  most 

Declaration  in  trespas  on  the  case,  for  disturbance  of  a  right  vested  in  the  ^*^  y  ^P 
plaintiilof  cutting  the  willoiTs  growing  there  for  the  mending  of  their  houses  faMnc^of 
Upon  not  guilty  pleaded,  there  was  a  verdict  for  plainti  '.     A  motion  was  now  nodenvood 
made  in  arrest  of  judgment,  when  exceptions  were  taken  unconnected  with  shrubs,  &c. 
the  point  which  it  is  here  wished  to  illustrate .     See  1  Bac.  Abr.  tit  Common,  bat  there 

3.  The  period  when  this  right  may  be  exercised  is  not  pointed  oat  specified*  ™V  ^®  ^^ 
\y  as  invariably  happening  at  the  same  period  in  diii'erent  manors,  even  lo<^^'^"^ma^ 
ly  situate,  so  as  to  render  it  a  matter  of  presumption  that  uniformity  might  be  greater  ex 
supposed  to  exist;  on  the  contrary,  the  privilege  is  guided  and  regulated  by  tent.* 
the  usages  of  each  distinct  manor.     Thus  there  may  be  a  prescription  for  es.  [  609   | 
tovers,  between  the  feasts  of  St.  Michael  and  Christmas;  10  £.  4.  2  U.  Brit- 
153.     So  to  take  them  throughout  the  year,  except  in  fawning^ time;  2  Leon. 
209;  9  Leon.  218.     Again,  the  usage  may  be  that  estovers  shall  not  be  taken  The  time  of 
except  by  the  view  and  delivery  of  the  bailiff,  or  of  the  lord  and  the  bailiff;  8  enjoyii^ 
E.  3.  64.;  5  E.  3.  64.  B.  66;  6  Rep  25.  wlt^ac 

3d.    Cf  the  parties  who  may  enjoy  this  right.  cordinc  to 

1.  White  V.  Coleman.  M.  T.  1672.  fc.  B   3Keb.247.  theusageof 

In  this  case,  which  was  an  action  of  trespass  by  a  person  stating  himself  to  different 
be  an  inhabitant  of  an  ancient  messuage  in  C,  it  appeared  that  C.  was  an  an-o^^o'B- 
cient  borough,  and  that  the  corporation,  for  themselves  and  inhabitants,  had     .     . 
common  of  turbary  out  of  the  moor  in  which  the  trespass  was  committed,  quir  J°„*q|^** 
lAel  ad  libita  sua^  every  year  in  their  own  houses.     A  verdict. was  found  for^^j,^  fJJ 
the  plaintifFi     A  motion  was  now  made  in  arrest  of  judgment,  on  the  ground  estoven  in 
that  it  was  not  averred  that  the  plainti tf  was  a  burgess,  he  being  only  said  to  that  capaci 
be  an  inhabitant  and  not  a  tenant  to  the  corporation.     Per  Cur.     The  pre-  ty.* 
scription  is  too  general  and  uncertain ;  where  the  right  of  common  is  vested 
in  the  corporation,  an  inhabitant  cannot  prescribe  as  such.     The  only  way  for 
them  to  substantiate  such  a  right  is  for  other  persons,  such  as  a  mayor  and 
burgesses,  to  plead  it  for  themselves  and  the  inhabitants  of  such  a  place.  Qen- 
erally  speaking,  a  minor  degree  of  certainty,  viz.  that  to  a  common  intent,  is 
sufhcient  in  a  plea  in  bar.     There  are,  however,  many  instances  in  which  a 
greater  degree  of  certainty  is  requisite  in  a  plea  than  in  a  declaration,  which 
removes  the  objection  that  has  been  taken,  that  such  a  minute  description  as 
we  here  hold  is  necessary,  would  not  have  been  required   had  the  party  been 
plaintiff  instead  of  defendant.     For  instance,  in  a  declaration  claiming  a  right 
of  way,  or  other  easement,  it  is  sufficient  to  state,  that  plaintiff,  by  virtue  of  his 
possession  of  a  messuage,  S^c.  is  entitled  to  such  easement,  without  setting 
forth  the  particulars  of  the  plaintiff's  title;  but,  in  a  plea  justifying  an  entry 
into  land.  &c.  in  respect  of  such  easement,  ii  is  necessry  to  set  forth  the  right 
by  prescription  or  grant,  &.c.  which  in  this  as  in  other  instances,  renders  min- 
uteness indispensable. 

*  In  the  case  of  fire-bote,  grants  of  that  right  have  been,  where  the  terms  of  it  were  re- 
pugnant to  such  a  constmction,  conatrued  so  as  to  render  great  wood>  sneh  as  oaks,  availa- 
ble, where  small  wood  conld  not  be  had;  see  8  Leon.  16.  218;  Perk.  51;  10  E.  4.  8;  Bro. 
Com.  pi.  81. 

The  grantee  of  estovers  can  only  tako-the  wood  which  he  cats  himself;  Mo.  pi.  561;  1 
Bnlst.  95:  Yelv.  188,  Cro  Jac  256,  I  Brownl.  220,  not  that  which  has  been  already  cut. 
if,  therefore,  the  grantor  should  cat  down  all  his  wood,  and  thos  render  his  grant  inefficient, 
there  is  not  any  remedy,  bat  an  action  on  the  case  for  the  injured  party,  Cro.  Eliz.  620,  1 
Brownl.  220,  Mo.  pi,  661. 

t  Vn  general  the  occopant  of  a  house  shall  have  estovers  if  he  show  a  prescriptive  claim 
or  a  grant,  entitling  him  thereto,  Vaugh.  190.  So  copyholders  may  have  such  right,  if  a 
custom  to  that  effeet  ha^  eiistcd  in  the  manor,  1  Leon.  272,  Mo.  pi.  727,  Cro.  Eliz.  629, 
Godlj.  178,  I  Rol,  Abr.  560,  12  Ves.  880,  2  Saund*  320,  1  Vent.  128.  168,  2  Brown. 
329,  Co.  Litt.  164.  165, 
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a  costom         \  paaper,  as  freeman  of  a  town,  was  entitled  during  his  residence  there, 
was  slated  tQg^ther  with  the  other  freemen,  to  a  stinted  common   of  pasture  on  a  neigh- 
ed case  iin  houring  moor  for  his  own  cattle,  and  also  to  a  right  to  cut  peat,  furze,  turves, 
der  the  poor  And  bushes,  for  his  own  use,  and  get  limestones,  &c.  on  the  moor,  and  to  put 
laws  for     his  children  to  the  town-school  free  of  expense,  at  which  two  of  his  children 
freemen  to  were  placed  at  the  time  of  his  removal;  but  it  did  not  appear  that  he  had  ever 
*^*  aT^  exercised  the  common  of  pasture,  or  had  any  cattle  wherewith  to  exercise  it. 
wick  Moor  '^^  question  which  arose  was,  whether  the  rights  of  the  pauper  amounted  to 
for  their      &^  estate,  from  which  he  was  not  legally  removable  under  the  slat.  13  &,  14 
own  Qse.     Car.  2.  c.  12.     The  Court  held  that  he  clearly  was,  observing:  in  order  to 
determine  this  case,  we  must  enquire  what  right  the  pauper  had.     Now  it  l^>- 
pears  that  he  had  neither  land  nor  house;  it   is  said,  however,  that  he  had  a 
right  of  common;  but  supposing  he  had,  it  does  not  appear  that  he  was  ever 
in  the  enjoyment  of,  or  had  any  cattle  wherewith  to  exercise,  that  right.   The 
profit  aprendre,  or  easement,  as  it  has  been  called,  never  existed  in  him;  how 
then  can  he  be  said  to  have  been  resident  on  his  own  ? 

4th.  Of  the  mode  tn  tvhich  the  rigfil  is  to  be  enjoyed. 
The  last  point  is,  how  the  estovers  when  obtained  are  to  be  spent;  and  as  an 
universal  rule  the  expending  must  be  on  the  premises  which  give  the  rlgbl  to 
take  them;  7  E.  4.  27;  12  K  4.8;  Law  of  Commons,  1120,  p.  48-,  Clayt.  47; 
8  Rep.  54.  It  was  early  decided,  that  profits  granted  out  of  a  waste  could  not 
be. sold;  17  £.  3.  7;  and  this  doctrine  has  been  since  adhered  to;  1 1  H.  6.  1 1. 
B;  Clayt.  47 ;  5  H.  7 .  7.  B.  per  Fairfax.  The  manner  of  using  estovers,  even  on 
the  premises,  has  been  the  subject  of  much  argument.  The  result  of  the  cases, 
*  however,  seems  to  be,  that  it  is  lawful  to  repair  any  part  of  ancient  premises, 
and  to  rebuild  them  if  destroyed,  or  fallen  down  with  such  estovers,  but  not  to 
raise  any  new  building,  or  new  erection  on  an  old  building,  with  them;  see  10 
E.  4.  3;  4  Rep.  87;  2  Ld.  R.  1400;  I  Lev.  167.  291 ;  1  Vent  237;  2  Lev. 
44;  Godb.  97;  Freem.  174;  Cro.  Jac.  246;  Yelv.  187;  1  Bulst.  93;  I 
Brownl.  219. 

(C)  As  to  common  op  tcrbart.* 
Is/.    Of  its  nature  in  general.'\ 
1.  Common  of  turbary  is  a  right  to  dig  turf  upon  another's  land,  or  upon 
the  lord^s  waste.     This  kind  of  common  can  only  be  appendant  to  a  house,  and 
not  to  land;  for  turf  is  to  be  burned  in  a  house;  nor  can  it  extend  to  a  right 
CMnmonoffo  ^y^  tmf  fy^  sale;  4  Co.  37.  a;  Nov.   14-5;  and  it  may  be  in  gross;  see  2 
urbary  najn    (.^^    ^    3   q^     jy^    gg   ^-j     Common;  5  Ass.   pi.  9;  7  E.  3.  43;  1 
liberty uT     «.,    ^-^  '  ^  »  r       1  > 

dissiiUtarf^"'         ' 
apontU     ••  Hayward  v.  Clnxingtov.  H.  T.  1666   K.  B   1  Lev.  231;  S.  C.    I  Sid 

Kroand  of  354;  S.  C.  2  Keb.  290.  311. 

•RoUier.  Plea  to  an  action  of  trespass  for  digging  turf;  that  the  party  was  seised  of  an 

(  ^'  I  1  ancient  messuage,  showing  a  prescription  to  have  every  year  as  much  turf  as 
*^  aIa^  ^^^  *^®^  could  dig  in  one  day,  as  belonging  to  his  messuage.  Demurrer  as- 
J?^~|||!^^^  signing  for  cause,  that  it  did  not  appear  that  this  turf  was  spent  in  the  house.  • 
•#<  m  rat  Th®  Court  gave  judgment  against  him,  on  the  gr  Mund  that  as  he  had  claimed 
ptet  of  by  appendancy,  he  ought  to  have  applied  his  claim  to  some  tenement  to  which 
which  it  is  it  eugnt  to  be  appendant.  See  5  Ass.  9;  7  £  .^.  43.  B. 
olniniH.  *2a.   Qf*/A<-  rariations  to  trhich  this  WeV  is  subject. 

Fawcktt  v.  STRirKLAND.  FL  T.  1737,  C   P  Willes,  57;  S.  C.  1  Com.  577. 

*  This  lieeece  Diii$t»  like  that  of  estovers,  be  claimed  by  graot  or  prescription ;  1  Tan  at. 
447 «  exc«pl  that  where  it  is  ple^ided  by  a  copyholder,  be  should  allege  it  by  way  of  eastom. 

t  la  Scotland,  in  thorn  districu  where  there  is  no  coal,  the  inhabitants  are  chiefly  sop- 
plied  with  fttel  IVom  the  mosses  with  which  the  conotry  abounds.  Where  one  estate  has 
only  a  small  quantity  of  this  moss,  it  is  not  unusual  for  a  proprietor  of  a  neighbonring  es- 
taiTt  vrherv  ihore  it  a  superfluity,  to  sell  to  the  proprietor  of  the  deff^ctive  estate  a  perpetoal 
lit^Hy  to  his  Itnanta  to  cat  moss  for  fuel,  on  a  certain  annual  rent,  per  fine  or  finnilty, 
(whioh  tonus  are  9)nonYniou9.)  and  this  is  called  '^an  heritable  moss  tolerance,*' seo 
pintwall  Y,  ¥^lTt|uha^ton.l>om.  iSroc.  Journal,  mb  an.  1797. 
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A  replication  stating  a  right  of  turbary  was  objected  to,  on  the  ground  that  Common  of 
the  plaintiifdid  not  entitle  himself  to  take  turves  in  a  certain  enclosed  part  of*"''^**^^ 
the  common,  as  common  of  turbary  did  not  extend  throughout  the  whole  waste.  |?^^'  °" 
But  the  court  held,  that  a  man  may  certainly  have  a  common  of  turbary  hand  be  li 
throughout  the  whole  commin,  as  well  as  common  of  pasture,  though  he  can-mited,  both 
not  enjoy  his  right  of  common  of  turbary  in  those  parts  of  the  common  whore  as  to  tho 
there  are  no  turves,  any  iiipre  than  he  can  enjoy  his  common  of  pasture  in  *®a«on  of 
those  parts  of  the  common  where  there  is  no  grass.  iho  year 

Sd.    Of  the  parties  who  may  enjoy  it,  ^^^  parts*  of 

The  general  rules  which  have  been  already  shown  to  prevail  in  other  cases  the  com 
of  common,  attach  in  the  particular  instance  of  conmion  of  turbary;  t^idc  aritt^,  mon  from 
p.  590,  609.     A  mere  occupant  cannot,  therefore,  claim  this  immunity; 2  Atk.  which  ihey 
189;  but  it  seems  that  a  mayor  and  burgesses  may  prescribe  to  have  it  for^'®  ^^  ^'J,    ' 
themselves,  and  the  inhabitants  of  such  a  place;  Freem.  184;  and  it  seems  that  or^'on^rhe 
a  freeman  may  plead  a  custom  to  take  turves  for  his  own  use;   1  M.  &  S.  474.  other,  may 
abridged  ante,  p.  609;  and  see  Woolrych,  98.  exiit  with 

4</i.   Of  the  mode  in  which  il  is  to  be  enjoyed,  oat  any   re 

Wilson  v.  Willes.     H,  T.   180G.   K.  B.   7  East,   121;   S.  C.    3  Smith's  •^''^"o'^ 

Rep.  167.  ^^'^^^^ 


ver. 


To  an  action  of  trespass  the  general  issue  was  pleaded',  and  further  that  the    \   q{o  i 
close  upon  which  it  was  alleged  in  the  declarat  on  the  trespass  had  been  com- f  he  enjoy 
mitted,  was,  and  from  time  immemorial  had  been,  a  certain  large  waste  situate  ment  of  es 
within,  and  parcel  of  the  manor  of  H.,  within  which  there  is,  and  had  been,  di- tovers  ia 
vers  customary  tenements,  demised  and  demisable,  &c. ;  and  that  there  was  P®"*  ™°*^ 
and  had  been  a  certain  ancient  and  laudable  custom,  that   all  and   every  the       y^Ia^ 
customary  tenants  for  the  time  being  of  all  and  every  the  aforesaid  customary  ^  f^r  ^^^^^ 
tenements  parcel  of  the  said  manor,  having  a  garden  or  gardens,  part  of  the  they  most 
same  respectively,  from  time,  whereof,  &c.  have  dug,  taken,  and  carried  away,  be  appro 
in,  upon,  and  from,  the  said  close,  to  be  used  and  spent  in  and  upon  the  said  P'iBted  to 
customary  tenements,  respectively,  for  the  purpose  of  making  and  repairing  ^^       ®' 
grass  plats  in  the  garden,  parcels  of  the  same  respectively,  for  the  improvement  ||J^  ^^^i, 
thereof,  such  turf  covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath  been  as  arespeci 
fit  and  proper  to  be  so  used  and  spent,  every  year,  at  all  times  in  the  year,  fied  io  the 
and  as  oflen  and  in  such  quantity  as  occasion  hath  required,  as  to  their  said  S|^"^^  ^^ 
customary  tenants,  with  the  appurtenants  repectively  belonging.     The  second  ''*«*"o»'  by 
special  plea  alleged,  more  generally,  the  same  right  in  the  customary  tenants  Scription'*'^* 
to  dig,  take,  and  carry  away,  the  turf  to  be  used  and  spent  in  and  upon  their  there 
customary  tenements,  &c.  in  and -for  the  improvement  of  the  gardens  parcels  ofsboald  be  a 
the  same  respectively,  without  confining  the  improvement  to  the  making  and  reaHonable 
repairing  of  grass  plats  therein.     The  defendant  pleaded  a  further  justification,  direction  of 
stating  a  similar  right  to  the  customary  tenants  to  dig,  take,  and  carry  away  to    ®  "^^ ' 
be  used  and  spent  in  and  upon  their  customary  tenements,  for  the  purpose  of 
making  and  repairing  the  banks  and  mounds,  in,  of,  and  for,  the  hedges  and 
fences  thereof  respectively,  such  being  covered  with  grass  fit  for  the  pasture  of 
cattle,  as  hath  been  fit  and  proper  to  be  used  every  year,  at  all  times  of  the 
year,  as  oflen  and  in  such  quantities  as  occasion  hath  required.     And  lastly,  a 
custom  was  relied  on  for  the  tenants  of  customary  tenements  within  the  manor, 
having  dug  and  taken  away  from  the  locus  vi  quoy  by  themselves,  and  their  far- 
mers, &c.  to  be  used  and  spent  in  and  upon  the  said  customary  tenements  for 
the  improvenient  thereof,  such  turf  covered  with  grass  fit  for  the  pasture  of  * 
cattle,  as  hath  been  fit  and  proper  to  be  so  used  and  spent.     I>emurrer  and 
joinder. 

Per  Cur.  All  the  customs  are  too  general.  They  are  stated  "  for  improve- 
ment;" but  what  sort  of  improvement  is  meant?  It  is  not  agricultural  merely; 
one  man  may  choose  to  cover  the  whole  garden  with  grass,  and  every  part-  of 
the  ancient  tenement  may  be  covered  with  grass  at  the  expence  and  to  the 
injury  of  the  commoners.  Then  the  two  rights  must  necessarily  interfere. — 
There  ought  to  be  some  limitation.  "  As  occasion  shall  require."  It  is  not 
stated  what  occasion,  and  therefore  it  resolves  itself  into  the  occasion  of  the 
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[613  i  party  who  claims  it.  Neither  is  it  claimed  for  the  repairing  of  ancient  bantu 
and  mounds,  but  it  may  be  for  any  transient  and  temporary  subdivision  ol*  the 
land,  at  the  will  of  the  tenant.  All  these  customs  are,  therefore,  too  indefinite 
and  uncertain  to  be  sustained. — Judgment  for  plaintiff.  See  6T.R.7  4I,748; 
2  T.  R.  391 ;  5  T.  R.  411 ;  2  Lev.  2;  2  Atkins,  189;  4d  Ed.  3.  25, 26;  Bro. 
Com.  48.  CUed  12  H.  8.  2;  and  see  13  H.  8.  15,  16;  4  Rep.  37;  2  Str.  1224; 
1  Wils.  63;  Co.  Litt.  122;  2  Bl.  Com.  c.  3.  tit.  3;  Noy.  145;  1  Lev.  231; 
S.  C.  1  Sid.  354;  S.  C.  2  Keb.  290,  31 K 

(D)  Ab  to  common  op  piscary. 
\9t.  Of  its  nature  in  )ienf.ral. 
Common  of  1.  Common  of  piscary  is  a  right  to  fish  in  the  soil  of  another;  or  in  a  river 
piscary  if  a  running  through  another's  land,  and  Lord  Coke  says,  that  this  kind  of  right 
right  which  c|oes  not  exclude  the  owner  of  the  isoil  from  fishing  Like  other  commons,  it 
V^  ™^7  may  be  appendant,  appurtenant,  or  in  gross;  34  Ass.  pi.  11 ;- where  the  right 
take  fish  in  ^  appendant  or  appurtenant,  it  should  be  claimed  in  redpect  of  the  tenements 
the  water;  to  which  it  belongs;  where  in  gross,  it  is  claimed  generally  by  virtue  of  the 
deed;  see  Woobych  on  Rights  of  Common,  p.  104. 

2.  Ward  v.  Creswell.  T.  T.  1741.  C.  P.  Willes.  ^^o. 
Replevin  for  taking  six  boal-oars:  the  defendant  avowed  (be  taking,  damage 
feasant,  saying,  thailocitftn  qno  was  his  soil  and  freehold.  The  pfaintifT,  a- 
mongst  other  pleas  in  bar,  pleaded  a  prescription  in  a  ^ae  estate,  that  one  C 
C.  had  common  of  fishery,  with  his  farmers  and  servants,  withtwoYK>at8inthe 
sea,  every  year,  at  all  seasonable  times,  in  respect  of  certain  tenements  of 
which  he  was  seised  in  fee ;  and  then  said,  that  by  the  command  of  £.  C.  he 
uaed  the  common,  and  put  the  oars  on  the  locus  in  quo.  To  this  and  another 
plea  of  a  moregeneml  nature,  the  defendant  demurred:  and  the  Court  were 
clearly  of  opinion  that  both  pleas  were  bad,  on  the  ground  that  the  right  claims 
ed  was  a  general  right  for  all  the  subjects  of  the  kingdom.  In  Noy.  20.  it 
was  agreed  that  a  man  shall  not  prescribe  in  that  which  the  law  of  common 
right  gives.  This  is  not  merely  the  law  of  this  country ;  it  is  the  law  of  nations. 
A  man  might  as  well  prescribe  that  he,  and  afl  those  whose  estate  he  has, 
have  a  rignt  to  travel  on  the  king's  highway  as  appurtenant  to  his  estate.  See 
Grot,  de  Jure  Belli  et  Pacis,  b.  2.  c.  3.  s.  9;  Bracton,  4.  1 .  c.  12.  s.  6. 

2d/i/,  Cf  the  varidtiom  to  which  this  right  is  subjects 
Common  of  piscary  is  a  privilege  which  may  be  claimed  at  all  seasonable 
times  of  the  year,  subject,  of  course,  like  other  immunities  of  the  same  nature, 
to  the  usage  of  difierent  local  districts. 

Sdly,  €f  the  parties  who  may  enjoy  the  privilege. 
All  persons  capable  of  taking  commonable  rights  are  competent  to  enjoy  a 
common  of  fishery.     And  the  lord  cannot  be  shut  out  from  the  right,  unless  by 
a  special  prescription;  1  Inst  22.  a.     He  may,  therefore,  take  it  at  any  extent, 
so  as  he  does  no  injury  to  his  tenants;  see  2  Salk.  637;  2  Bl.  Com.  39. 

4//i/^,  Cfthe  mode  m  which  it  is  to  be  enjoyed. 
In  conformity  with  the  original  intention  of  the  grant  of  common  of  piscary, 
viz.  for  the  maintenance  of  the  tenant's  family,  it  would  appear  incongruous 
that  parties  in  whom  such  a  right  may  be  vested  should  have  the  power  of 
otherwise  appropriating  or  applying,  either  to  their  own  benefit  by  sale,  or  to 
the  advantage  of  others  by  mutual  participation,  the  produce  of  such  incorpo- 
real hereditaments. 


(h,  mora 
strictly 
■peaking, 
the  river* 
of  a  third 
penoo.* 


[614] 


IV.    RELATIVE    TO  THE  PRIVIIEGES  AND  DISABILITIES 
OF  THE  PARTIES  INTERESTED  IN  THE  WASTE. 

(A)    As  TO  THE  PRIVILEGES  AND  DISAMLITIES  OF  THE  LORD. 

1st.  To  use  the  commim  in  general. 
1.  DoE,  DEM.  LOWES,  V.  Davidson.  M.  T.  1813.  K  B.  2  M.  &  S,  175. 
_        Per  Lord  EUenborough,  C.  J.  The  lord  has  an  entire  dominion  over  the  soil, 
ercised^by  ''**'y^.*^*  *^  the  commoner's  right  of  common      He  may  use  his  waste  in  a  very 
the  lord  on  wnplified  manner,  by  depasturing  his  own  cattle  or  those  of  strangers,  or  may, 
Ml  waete;        "  T^e  privilege  most  in  all  cwee  bo  limited  wiihio  proper  boonds:  sco  6  Mod,  7S. 


Any  act  of 
ownership 
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in  various  ways,  contract  the  liberty  which  the  comtnoncr  has  upon  open 
grounds.     See  3  Cm.  Dig,  tit.  Common;  18  E.  3.  42;  18  Ass.  pi  4;  Co.  Litt. 
122.  a. 
S.  Smith  v.  Feverell.  H.  T.  1673.     C.  P.  2  Mod.  7;  S.  C.  1  Freem.  190. 

S.  P   B.RCH  V.  WiLsov.  M.  T.  1676.  C.  P.  2  Mod.  274.  S.  P.  Wool- Provided 
TON  V.  Salter.  E.  T.  1683.3  I.ev.  104.  the  interest 

The  plaintiff  complained  that  he  was.  disturbed  in  the  enjoyment  of  his  com-/'^**'®  *?^™ 
mon  by  the  defendant's  cattle;  the  defendant  pleaded  a  licence  from  the  lord  of^^^ereb? 
the  soil,  without  alleging  that  sufficient  pasture  was  left  for  the  commoners,  bjared; 
The  Court  were  of  opinion  that  judgment  should  go  for  the  plaintiff,  for  they 
said  that  the  lord  cannot  let  out  so  much  to  pasture  as  not  to  leave  enough  for 
the  commoners, 

3.  Potter  v.  North.  M.  T.  1668.  K.  B.  1  Saun^.  347.  [  615  ] 

Action  of  replevin.     Avowry  by  defendant  taking  cattle,  damage  feasant;  Or  his  con 
and  the  plaintiff*  replied  a  prescription  for  the  sole  and  several  pasture  in  the  la-  doct  be  not 
€us  in  qiu>j  which  was  demurred  lo.     It  was  urged  for  the  defendant,  that  ifincompoii 
there  should  at  any  time  be  a  surplusage,  the  lord  could  neither  improve  nor  ^^  ^^j 
feed  if  the  plaintiff's  prescription  were  aSowed;  that,  if  a  stranger  committed  agiyep*?v? 
trespass,  ille  lord  could  not  have  an  action,  but  the  tenants,  who  must  either  lege  of  the 
join  or  sever;  that,  if  they  joined,  the  number  of  plaintiffs  would  be  enormous;  ^omrooii 
if  they  severed,  and  were  nonsuited,  innumerable  vexatious  actions  would  a-^"* 
rise;  that,  if  a  freehold  were  purchased  by  the  lord,  or  escheated,  or  a  copy- 
hold determined,  the  lord  could  not  have  any  benefit  in  the  lapsed  share,  and 
that  the  tenants  would  in  this  way  be  enabled  to  resist  all  improvements.     For 
the  i^aintiff  it  was  said,  that  this  was  ffrst  the  usage  of  the  copyholders,  which 
did  Dot  exclude  the  lord,  and  then  the  grant  of  the  lord  to  the  freehold  tenants 
took  place,  whereby  he  excluded  himself     The  Court  inclined  to  think  that 
the  plea  and  prescription  were  good,  but  they  ordered  a  trial  at  bar  to  try  the 
truth  of  them;  when  a  verdict  paissed  for  the  lord,  and  so  no  judgment  wasForaltho* 
given  upon  the  demurrer.  the  lord 

4.  If  a  person  claims  by  prescription  any  manner  of  common  in  another's  ?*noot  be 
land,  and  that  the  owner  shall  be  excluded  from  having  pasture,  estovers,  o^'en^^rr™! 
the  like  therein;  thi<<  is  a  prescription  against  law,  as  contrary  to  the  nature  of  ^ig^^^from 
common;  it  bemg  implied  in  the  first  grant  that  the  owner  of  the  soil  should  the  profits 
take  his  reasonable  profit  there.     See  12  H.  8;  2  Bro.  Com.  pL  48;  I  Ro.  ofthe 
Rep.  365.  wa»ie. 

5'   HosKiNs  v.  RoTBiNs.  H.  T.  1680.  K.  B.  2  Saund.  320;  S.  C.  2  Keb.  750. 

842;  S.  C.  2  Lev    2;  S.  C.  1  Vent.  123.  163;  S.  C.  Pollexf.  13;  S.  C.  1. 

Mod,  76.  S.  P.   North  v.  Coy.   M.  T  1678.  C.  P.   1  Lev.  253;  S.  C.  2 

Keb.  577;  Vaugh.  251. 

Plea  in  bar  to  a  cognizance  for  taking  the  plaintifTs  cattle,  that  all  custom- JT  "**^'"*^ 
ary  tenants  of  the  manor  had  been  accustomed  to  have  the  sole  and  separate  jj^^^  recog 
pasture  in  the  locus  in  quoy  S^c.  every  year,  at  their  will  nnd  pleasure,  as  belong-  nized  be 
mg  to  their  customary  tenements      The  defendant  replied  de  injuria,  and  tra-  tween  a  pre 
versed  the  custom,  which  was/ound  for  the  plaintiff;  and,  on  motion  in  arrest  ^^^^P^ioi^ 
of  judgment,  the  reasons  against  the  custom  were  founded  on  the  debility  of  a^*"""  ^•™ 
copyholder's  estate,  and  the  unreasonableness  of  excluding  the  lord;  but  t^c"^°"g^°g|^j 
Court'  decided  in  favour  of  the  prescription,  and   Hale,  C.  J.  said:  notwith- p^stores  of 
standing  this  prescription  is.  for  sole  pasture*  yet  the  soil  is  the  lord's  and  he  a  waste, 
has  mines,  trees,  bushes,  kc,  and  he  may  dig  for  turves.     Sec  3  E.  3.  30; 
Hutt.  45;  Cro  Jac.  256:  Yelv.  187;   1  Buls.  93;   1  Brownl.  219. 

6.   Benrt  v.  Mouse.  H.  T.  1675.  K.  I).  3  Keb.  737.  [  '^16  "] 

Trespass.     Justification  in  right  of  common  from  and  after  prtmain  /oTunram,  And  it  has 
after  Lammas  to  T  ady-day,  to  the  exclusion  of  every  one  else.     Demurrer,  on  "^^J**  ^^"^"^ 
the  ground  that  the  plain* iff,  in  his  capacity  of  lord  of  the  manor,  and  ^^^^"g  brt  that  ih 
priinam  tonsuram,  could  not  be  exc»luHed  but  by  a  prescription  for  sole  pasture   pagtare.ves 
The  Court  acquiesrod  in  the  propriety  of  the  position  supported  by  the  tenor  ofturc,  and 
the  demurrer.     See  Winch.  Rep.  6;  2  Rol.  Abr.  267;  1  Rol.  Abr.  405;  7  herbage  of 
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Vin.  Abr  ^69;  Cro.  Jac.  208;  Yelv.   129;  Noy.  130;  2  Brownl.  60;  Cro 

awaeto       Jac.  25.7;   1  Bulst.  94. 

maj  been   joyed  by  prescription)  in    exclusion  of  the  lord  (oi  a  limited  time.    And  when  his  right  as 
lord  is  not  thus  fettered  by  an  absoiate  or  temporary  •  ri^ht  of  excluaien  on  the  part  of  his 
tenants,    he  may    not  only    enjoy  the  osnal   privileges  mbercnt  in  commonera  by  pastur- 
ing his  own  cattle,  hot  may  license  a  stranger  to  put  in  his,  if  sufficient  common  be  left.. 
7.  SviTH  V.  F.  VLREu.   H.  T.  1673.  C.  p.  2  Mod.  7. 
Action  on  the  case  for  disturbance  ofplainti   's  right  of  common.     The  de- 
fendant pleaded  a  licence  from  the  lord  of  the  soil,  to  put  in  averia  sua.     The 
Court  were  all  of  opinion  that  judgment  should  be  given  for  the  pjaintifTy  be- 
cause the  defendant,  in  his  plea,  had  not  alleged  that  tjjferc  was  sufficient  com- 
mon left  for  the  commoners,  for  the  lord  could  not  let  out  to  pasture  so  much  as 
not  to  leave  sufficient  (or  the  commoners. 
Another      8.  Hassard  v.  Cantrell.  H.  T.  1693.  1  Lutw.  38.  S.  P.  Cooper  v.  Mar- 
right  be  SHALL.  1     urr.  259;  S.  C.  2  Wils.  51. 

longing  to        In  this  case  the  Court  held  that  the  lord  of  the  soil  might  put  in  the  common 
the  lord  IS,  ijgj^gjg  ^f  warren  as  well  as  other  beasts      See  Cro.  Eliz.  876;  Cro.    J 14; 

•      .«  ■    iGodb.  122:  4  Leon.  7:  2  Leon.  201;  22  H.  6.  59;  Cro.  Jac.  195.  229;  1 
ing  comes*  '  *  — '  ^  ' 


as 


incident  Brownl.  208;  Yelv.  104.  143;  Sir  W.  Jones,  12;  2  Bulst.  115- 


to  his  free  9.  Coo  v.  Cauthor.v.  M.  T.  1661.  K.  B.  1  Keb.  390. 

warrant.!        Action  on  the  case  for  disturbance  of  common.     The  defendant  pleaded 

So  the  lord*'^*^'  there  were  ancient  mines,  and  that  he  was  lord;  thai  he  digged  there, 

may  dig     and  did  as  little  damage  as  could  be:  to  which  the  plaintiff  demurred  specially, 

mines;        as  amounting  only  to  the  general  issue.     Per  Cur.     The  commoner  hath  right 

all  over  the  common,  and  is  thereibre  entitled  to  maintain  an  action  against  any 

stranger  trespassing  upon  the  soil,  so  that  when  the  owner  of  the  soil  avails 

himself  of  any  advantage  such  as  the  present,  to  which  he  may  be,  as  lord  of 

the  manor,  entitled,  he  must  show  in  his  justification  the  special  grounds  which 

he  considers  operate  to  render  his  alleged  right  an  exception  to  the  general 

rule.     See  5  Vin.  Abr.  7. 

10.  KiRBY  V.  S.iDCRovE.   E.  T.  1797.  Exch.  Ch.   1  B.  Sf  P.  13;  S.  C.  6  T. 
[617    1  R.48S;  S.  C.  SAnst.  892. 

Or  plantt        Jq  this  case  it  appeared  that  a  commoner  had   abated  an  alleged  nuisance 

common"  "P^*^*^®  common,  occasioned  by  the  erection  on  the  pact  of  the  lord  of  certain 

the  exercise  *rees.     The  Court,  in  deciding  that  the  commoner  had  no  right  vested  in  him 

of  all  these  to  abate  such  nuisance,  even  if  it  could  be  considered   such,  said:  the  right 

rights  must  here  exercised  by  the  lord  is  an  original  rifilit  in  the  soil,  prior  to  that  of  the 

however,     common,  which  is  only  concurrent  with  it.    But  where  there  is  a  right  of  coui- 

?  "j^®'    mon,  the  lord's  right  must  be  so  exercised  as  not  to  injure  the  commoner.     If 

those  of      *^*^  ^^^^  ®^  ^^^  it  as  to  destroy  the  easement,  such  an  act  woald  be  considered 

the  com     ^^  ^  nuisance,  and  abateable.      If  the  easement  be  injured  to  a  certain  degree 

moner;        only,  or  if  it  may  be  a  question  whether  injured  or  not,  in  the  nature  of  things 

it  cannot  be  a  subject  of  abatement.     The  easement  in  question'is  a  right  of 

pasture  over  the  whole  soil,  consistent  with  a  free  warren  in  the  lord,  and,  as  I 

think,  with  a  right  to  plant.     If  the  casement  be  injured,  the  commoner  may 

have  his  action,  and  have  satisfaction  in  damages. 

11.  Bateson.v.  Gref.v,  rffl/.  M  T.  1793.  K.  B.  5  T.  R.  411. 
Unless  im  In  an  action  pf  trespass  lor  disturbing  the  plaintifi*  in  his  right  of  common, 
memorial  .j^g  declaration  stated  that  he  was  posses-fcd  of  a  messuage  in  W.,  by  reason 
dnced  in  e  thereof  he  ought  to  have  common  of  pasture  upon  the  common  of  M.,  for 
videnrecs  ^^^  his  cattle  levanl  e/  conchani^  and  that  the  defendant  took  away  the  turf,  clay, 
tablisihing  ^c.  It  was  proved  at  the  trial  that  the  defendant  had  a  right  of  common,  and 
a  contrary  that  about  25  years  ago  the  defendant,  who  claimed  under  a  lease  from  the 
doctnnc;     lord  to  dig  clay  on  the  common,  began  (o  dig  clay  there;  that  the   cormnoD 

♦  The  number  of  conies  must  however  be  reaKonable;  1  Sid.  106. 

t  The  king  granted  warren  to  the  lord  of  a  n.anor,  where  here  was  a  right  of  common, 
in  that  division  of  the  manor  wlicrein  the  warren  was,  and  it  wr.s  adjudged  that  the  warren 
could  not  be  used,  or  conies  put  in  to  ihc  prejudice  of  the  commoner;  Sir  W.  Jones,  12. 

t  So  the  lord  may  make  fish  ponds  on  his  common,  sabject  to  the  restrictions  mentioned 
in  the  te^it;  Ow.  114. 
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called  M.  consisted  of  about  1 0  acres,  the  herbage  of  about  4  acres  of  which 
Tvas  destroyed  by  the  digging;  that  tho' other  common  contained  about  two    [613    | 
acres;  that  the  pits  dug  were  very  large,   and  were  not  filled  up:  also   if  was 
proved  that  the  common,  even  if  no  pits  have  been  dug,  was  not  sufficient  for 
the  number  of  commoners;  and  that  the  clay  had  been  dug  by  the  lord  for  70 
years  past.     The  plainti'i  obtained  a  verdict;  and  on  a  motion  for  a  new  trial, 
the  Court  were  of  opinion  that  the  lord's  right   to  take  this  clay  had  been  in- 
contestably  proved;  for  the  most  certain  testimony  showed,  that  he  had  dug 'Which, 
these  pits  for  a  considerable  time;  and  that  although  one  would  say  that  the  ^^ere  the 
lord  has  in  general  the  superior  right,  because  the  property  is  in  him,  yet  if  the  "gbtaofthe 
custom  showed  that  it  was  subservient  to  that  of  the  commoner,  he  must  sub-  commoner 
roit;  however,  in  the  principal  case  the  learned  judge  pointed  out  the  subser- clash,  mast 
viency  of  the  commoners  right  to  that  of  the  lord,  and  a  verdict  given  against  be  always 
the  lord  was  set  aside  attended  lo 

12.  BouLcoTT  V.  WiNMiLL.  Summcr  Assizc,  1809.  C.  P.  2  Campb.  S, 'P,^f<iotic\u 

C    261  "''*' 

Action  of  trespass.     The  defendant  justified  for  a  right  of  common  over  the  erciae  of 
Li.  I.  Q. ;  the  plaintiff  replied  a  custom  to  inclose  certain  parcels  of  the  ^aste  the  lord's 
within  the  manor,  with  the  assent  of  the  homage,  in  severalty,  against  all  peN  rights  must 
sons  having  rights  of  common  therein,  to  the  exclusion  and  abolition  of  8uch"°f  o"')'  ^o 
^rights.     This  custom  was  proved,  and  a~ verdict  given  accordingly.     ^*  ^*®'' Prudential* 
however,  insisted,  that  the  jury  were  bound  to  find  against  such  a  custom;  but  caution    in 
the  objection  was  found  on  the  fact  of  the  L.  I.  Q.  being  within  a  royal  forest,  leaving  suf 
and  it  was  said  that  no  inclosures  ought  to  be  permitted  there.     The  Court  ficicnt  com 
however  held  the   objection  invalid,   and  the  bai*  to  the  right  of  common  was  ™o"-  ^^^t 
admitted  without  argument.  1*^  f "If  ^^*'* 

13.  GoEv.  CoTircu.  H.  T.  1661.  K.  B.    1  Sid.  106.  1°^  •„  j® 

This  was  an  action  upon  the  case  by  a  commoner  against  the  lord  for  dig- natural 
ging  pits  and  spreading  gravel,  by  which  he  lost  his  common.     Defendant,  in  state*  and 
his  capacity  as  commoner  of  the   soil,  pleaded  that  he  dug  for  coals,  doing  as^o*  endan 
little  damage  as  possible  to  the  pasture;  and  averred  that  he  left  sufiicient  com-  gofcd  by  a 
mon.      Plaintifl'  demurred,  on  the  ground  that  the  plea  amounted  to  the  gener  J^     ^^  ^"^ 
al  issue;  to  which  objection  the  Court  assented;  and  Windham,  J.  said,  that  i^g,  anQY^j 
the  action  was  maintainable,  as  the  lord  had  no  right  to  dig  pits  by  which  the  d  iMy  neees 
commoner's  cattle  might  be  endangered;  and  observed  that  that  was  not  thesary  for  the 
mode  for  the  lord  to  use  his  estate.  perception 

2J.    To  build  hottses  on  the  waste.  fits  toThL'h 

1.  It  is  declared  by  the  stat.  of  Westm.  2.  13.  E.  1.  c,  46.  that  by  occasion  he  may  be 
of  a  wind-mill,  sheep-cote,  dairy,  enlarging  of  a  court,  necessary  or  curtilage,  entitled. 
none  shall  be  grieved  by  assize  of  novel  desseisin  for  common  of  pasture.^         The  lord  of 
2.  Nevill  v.  Ha.ngerton.    E.  T.   1661.  K.  B.    1  Lev,  62;  S.  C.    1  Sid.  79;  a  manor 

S.  C.  1  Keb.  283,  314.  has   also 

Declaration  in  case  of  averring  that  he  had  common  in  three  acres,  and  that  ^^^j^^m^®' 

^  From  the  authorities  it  would  seem,  that  the  species  of  erection  which  may  be  justified  on  his  es 
nnder  the  above  act,  is  not  confined  to  the  specific  buildings  mentioned  in  the  text;  for  in  7  tate,  as 
H.  4.  88.  an  objection  that  a  lord  of  a  manor  could  not  erect  a  house  as  a  dwelling  for  a  may    be 
'  beast  keeper  was  abandoned,  and  Lord  Coke  confirms  the  doctrine;  2  Inst.  476:  he  adds,  seen  by  a 
that  the  word  necessary  is  to  be  applied  to  curtilage,  and  Lb  not  to  be  taken  according  to  reference  to 
the  quantity  of  the  freehold  the  lord  has  there,  but  according  to  his  personal  estate,  or  de-  the   stat. 
gree,  and  tor  his  necessary  dwelling  or  abode;  for  if  he  has  no  freehold  there  in  that  town.  West.  2. 
but  his  house  only,  he  may  yet  make  nece«sery  enlargement  of  his  curtilage;  and   in  this 
case  he  is  not  obliged  to  leave  Buflicient  pasture;  2  Inst.  476.     The  sufficiency  of  pasture 
is  not  provided  for  under  this  clause;  and  it   is  therefore  clear,  that  under  the  statute,  such 
buildings  may  be  erected  without  regard  to  the  sufficiency  of  common.     By  3  &  4  E.  6.  c. 
2.  s.  5&  6.  (which  confirmed  the  statutes  of  Merton  and  Westminster  2.)  it  was  declared, 
that  the  act  should  not  extend  to  houses  heretofore  built  upon  wastes  or  commons,  not  hav- 
ing above  three  acres  of  such  waste  or  common  ground  belonging  to  them,  nor  to  any  gar- 
den, orchard,  or  pond  there,  not  exceeding  two  acres;  and  that  it  should  not  cause  any  per- 
son to  incur  any  loss  or  forfeiture  for  the  same,  but  tha:  such  houses  and  ground  should  still 
Ftand  and  remain;  howbeit,  that  the  owners  of  such  wastes  or  commons  might  lay  open  so 
mnch  thereof  as  should  exceed  three  acre^. 


4i>G     '  COMMOy.—RighU  and  DisabUUUs  of  At  Lotd. 

[  61^  J  the  defendant  had  inclosed  two  of  them.  The  defendant  pleaded  that  he  had 
Bot  whatMa  house  there,  and  made  the  inchisiire  for  the  enJargeroent  of  the  curtilage. 
ever  bouse  Yhv  (JaintiH*  demurred,  for  want  ofstating  that  either  he  or  his  herdsman  occa- 
u  *"^*^J*^"  pied  it;  vhich  exreptioit  tl»e  Court  he 'id  good;  for  were  it  otherwise,  a  large 
ii^miMt  be  *  ^^"^  fit  for  a  nobleman  might  he  built,  which  would  require  a  much  larger 
either  for  curtilage  than  that  of  the  lord  i-r  his  seivanU 
his  own  ha  3d.    To  f^arU  leas*  9  of  the  waste.* 

bitatioD  or        J.    FoLKARD  v.  HevivETT  and  OTHERS.    E.  T.    1793.    C.  P.    6  T.  R.  417. 

i^  hi  ^^  ^"  action  bj  a  C'>mmoner  against  a  stranger  for  erecting  severai  hnild- 
^  ^^  '  ing,  whereby  he  could  not  enjoy  bis  right  of  common  in  so  beneficial  a  manoer, 
It  is  custom  ^c. ;  the  defence  wa««  a  grant  of  the  soil  to  the  defendant  by  rhe  lord,  with  the 
ary  forlords  ^^ug^nl  Qf  |||e  homage  in  fee  at  the  will  of  the  lord,  according  to  the  custom, 
to  crantpar  "^^  ^''^y»  ^-  «'•  ^"^  of  opinion,  that  the  several  licenses  by  different  lords,  the 
ceto  of  their  ^^i^^>^<^^  of  which  had  been  proved  from  the  year  ]  559,  were  evidence  for  the 
wastes  for  jury  to  presume  an  original  reservation  of  such  a  right  at  the  time  of  the  origin 
the  purpose  nal  grant,  and  that  the  vicinity  of  the  waste  to  London  might  be  a  reason  for 

of  boilding  jjuch  reservation.  A  verdict  passed  for  the  defendant.  See  1  Selw.  N.  P. 
cottages;     ^23. 

l?o" 'i^r"  ^-  ^^^^  ^-  Moore.   M.  T.   1815.  K.  B.   1  Stark,  N.  P.  C.  102. 

however.  Action  upon  the  case  by  a  coinmtner  against  his  lord  for  interrupting  bim 
seldom  giv  in  the  enjoyment  of  his  privilege  In  evidence  it  was  established  that  a  build- 
en  without  jng  had  been  erected  on  the  common  for  charitable  purposes,  which  had  been 
the  r©  *  conveyed  by  deed  to  certain  parties  by  the  defendant,  subject  to  the  confirma- 
^^  tion  of  the  commoners.     Proof  was  offered  to  be  adduced  that  it  had  been  the 

immemorial  usage  of  the  I  r6»  of  the  manor  in  question  to  limit  parts  of  the 
And  evi  wastes,  upon  which  hc^uses  had  been  built,  to  the  entire  exclusion  of  those 
an?  erec  daJniing  a  right  of  conimon.  But  a  verdict  was  entered  for  tht  plaintiff;  the 
tions  hav  presiding  judge  observing,  that  whatever  might  be  the  unwarrantable  custom, 
ing  taken  for  such  it  could  only  be  called,  of  lords  of  di  erent  manors  in  general  to  bear 
place  with  down  upon  the  rights  and  immunities  of  the  commoners,  the  use  in  the  case  be- 
ont  the  COB  {q^^  jjim  could  not  be  sup]^rrted  in  opposition  U  long  enj<  \mcni,  coupled  with 

^^^«»»^*  th®  solemn  acknowkdirn  enl  of  the  delen<]anf  himself  bv  deed, 
commoner,  -..  ^t^  -mw   rr,      ^^v^-v^^-rc^.^^..^ 

has  been  3-    1  adcir  v    Foro  M.  T.  18  9.  K.  B.  3  B.  &  C.  lo3. 

holden  not  A  right  of  common  was  claimed  in  this  case.  It  appeared  that  for  upwards 
sDfiicient  to  of  1 50  years  the  lord  had  been  in  the  habit  of  granting  leases  of  parcels  of  the 
stand  in  waste  of  the  manor,  under  which  inrlosures  were  made;  and  that  under  similar 
tioi?^**ith  '®^8es  the  whole  of  the  common  in  question  was  inclosed  in  the  year  1810.- 
long  enjoy  'T^^re  was  no  other  waste  upon  the  manor  upon  which  the  commoners  could 
ed  osageon  depasture  their  cattle  at  all  times  of  the  ycaf,  although  they  turned  their  cat- 
their  part,  tie  on  the  king^s  forest  during  all  but  the  fence  month.  It  was  urged  that  the 
r  620  1  ^^^rcumstance  of  the  lord  having  at  all  times  granted  leases  of  parcel  of  the 
So  a  ens  ^^^t^y  raised  an  implication  that  such  a  |>ower  was  reserved  io  him  at  the  time 
tom  for  the  of  the  original  grant.  But  the  court  said,  that  it  was  too  much  to  suppose  a 
lord  to  reservation  of  a  power  by  the  lord  at  the  time  of  the  original  grant,  the  efiect 
grant  leases  of  which  would  be  to  enable  him  to  annihilate  the  right  of  a  common  altogeth- 
of  the  g,..  gy^jjj  ^  custom  cannot  exist.t 

waste  of 
the  manor       *  By  18  Geo.  8.  c.  81.  s.  16.  lordis  of  manors  are  empowered,  with  the  consent  of  three- 

without  res  ^oo^b^  of  the  commoners,  at  a  meeting  to  be  holden  after  1 4  days'  notice,  to  lease  a  twelfth 
triction  so  P*^*^  ^^  wastes  for  the  best  and  most  improved  yearly  rent  that  can  bo  got  at  a  public  anc- 
as  to  de  ^^^"  ^^^  ^^^  same,  for  a  term  not  exceeding  foar  years,  and  that  such  net  rent  shall  be  em- 
prive  the  ployed  in  draining,  fencing,  or  otherwise  improving  the  residue  of  ^uch  wastes.  And  by  s. 
commoner  *■?'  '**  I' provided,*that  wlmre  there. are  stinted  commons,  instead  of  leasing  them,  an  aasess- 
of  any  pow  ^^^^  or  assessments  may  be  levied  upon  the  lords  and  the  commoners,  to  be  agieed  npon 
or  to  depas  *^  ^  meeting  after  14  days'  notice,  and  hy  the  major  part  in  number  and  value  of  the  corn- 
tare  his  cat  "lonerf ;  and  that  the  pioceeds  of  such  assessment  shall  be  laid  out  under  the  direct  ioo  of 
tie,  is  bad  *^®  lords,  for  the  improvement  of  the  wastes:  power  is  then  given  by  virtue  of  a  warrant, 
in  poiot  of  wider  the  hand  of  one  justice,  to  distrain  the  goods  of  any  person  refusing  to  pay  the  as- 
law,  sessment,  having  heen  demanded  10  day«»  previously. 

t  Although  the  !oid  of  a  manor  may  grant  parcel*  of  his  waste  to  strangers  by  custom, 
yet  there  does  not  appoai  to  be  an;  reason  which  would  prevent  him  from  so  doing  without 
a  custom,  for  the  soil  is  his  freehold,  and  the  legal  presumption  of  a  resecved  grant  is  in  his 


COMMON.— O/'Ats  Right  io  approve,  42T 

4.  TvssEN  V.  Clarke.  E.  T.   1774.  C.  P.  3  Wils.  541.  And  it  has 

per  De  Grr^y,  C  J,  The  lord  of  a  manor  only  may  eDclosc  as  much  of  the  ****'*  ^^^^ 
waste  or  common  within  his  manor  as  he  pleases,  leaving  sufficient  for  the  ®°  ^  *'  *^J? 
tenants;  bat  the  grantee  of  a  lird  cannot  enclose  any  part  of  the  waste  orf'j**!^^,^ 
common  without  the  consent  oftho  tenants  of  the  manor  as  well  as  the  lord,     not  inclose 
the  Wttste  withoat  ihe  consent  of  the  tenants  of  the  manor  as  well  as  of  the  lord.  any  part  of 

34,    To  approve,^     1.  In  general.  - 

1.   Grant  v.  Gcnnbk.  H.  T.   1803.  C.  P.   1  Taunt.  447.  le^  that 

Per  Lawrtficey  J.  At  common  law  the  lord  might  perhaps  inclose  against  the  lord  bad 
common  appendant,  which  was  not  an  express  grant,  but  was-  exercised  where  the  power 
the  lord  granted  arable  land  to  be  held  of  himself;  but  it  does  not  follow  that  to  approve 
he  could  approve  against  his  own  grant.t  f*  common 

2.  In  the  statute  of  Merton,  20  H.  3.  c.  4.  it  was  enacted,  that  when  any  of  r^g2l    1 
the  tenants  of  a  manor  brought  an  isbue  of  novel  disseisin^  for  their  common  of^^^  -^  ^^^ 
pasture,  and  it  was  therein   recognised  hy  the  justices  that  they  had  as  much  jq.  foand 
pa>^ture  as  sufficed  to  their  tenements  together  with  free  egress   and  regress  highly  in 
fcom  their  tenements  unto  the  pasture,  they  should  be  contented  therewith;  and  convenient 
they  of  whom  it  was  complained  should  get  quit  of  as  much  as  they  had  made  Jf'^^  *"y 
their  lands,  wastes,  woods  and  pastures.     If  th«iy  alleged  that  they  bad  notsuf-^^"  j^ 
ficient  pasture,  or  sufficient  inp^ress  and  egress,  according  to  their   hold,  the^^^t 
truth  thereol  is  to   be  inquired  into  by  the  assize,  if  it  was  found  as  alleged,  the  legisla 
they  were  to  recover  their  ^-eisin  by  view  of  the   inquest,   and  th^  dis-«eisors  tuie  inter 
were  to  be  amerced  as  in  otlier  cashes  fered,  first 

favoar,  and  with  respect  to  the  homage  jory,  they  meet  not4o  restrain  bis  piiviloges,  but    ^  !"^^   ^ 
to  deliberate  for  his  benefit;  see  2  T.  R.  392.  note.  the  statute" 

*  In  reference  to  the  lord^a  power  of  approving  or  inclosing  a  part  of  the  waste,  l^^^i^Sof  ^Vlerton 
safficient  corninon  with  egress  and  regre-is  for  the  corntnoner;    this  power,  since  ^he^iiitro>      *      .j^ 
daction  of  inclosnre  acts,  is  rarely  broaghi  in>o  action.     By  these  acts  the  lords  and  com-  .^uc^ct 
Doners  aro  mutually  benefitted,  whereas  an  approvement  was  often  the  forerunner  of  pro-       ^      ' 
tracted   animosities  between  the  lord  and  his  neigh)>oars,   and  mast  always  have  been 
viewed  by  the  latter  as  an  infringement  on  their  ancient  rights.     Prior,  however,  to  the 
passing  of  these  acts,  the  system  of  approvement  was  foond  to  be  of  sreat  public  benefit: 
it  contribated  to  the  advancement  of  tillage  and  agricaltaro:  it  enabled  lordn  of  manors  to 
modify,  with  advantage  to  themselves  and  oth'^rs,  the  profose   liberality  of  the   original 
grants;  and  it  is  in  eflfect  to  the  prosperity  of  this  system  that  this  country  is  indebted  f6r 
the  enactments  of  the  inclosure  acts,  and  the  beneficial  operation  that  has  accrued  from 
them;  and  to  such  a  degree  has  this  been  experienced,  that  the  various  local  acts  passed 
for  the  purpose  of  enclosing  particular  wastes  became  at  length  of  such  frequent  occuirence, 
that  the  legislature  determined,  for  the  purpose  of  reducin*  the  expence  of  carrying  them 
through  parliitmant,  to  consolidate  the  principal  clauses  which  it  had  been  necessary  to  in- 
sert in  the  respective  local  acts  into  one  statute.     The  various  provisions  which  are  given 
effect  to,  the  actions  brought  to  enforce  such  provisions,  the  evidence  to  be  given,    and 
other  incidental  matters,  and  the  relief  which  the  Court  of  Chancery  invariably  afiTorded  in 
protecting  lords  of  manors  and  others  intered  in  the  inclosure  of  waste  grounds,  will  not 
be  examined  under  the  title  of  this  work  now  under  consideration;  they  will  be  found  under 
the  title  **  Inclosures.''     Reference  may  be  made  in  the  mean   time  to  the  statutes  22  K, 
4:  85  H.  8.   c.  17;  IZ  Eliz.   c.  25;   12   Ann.  c.  4;  29  G.  2.    c,  86;  and  31  G.  2.   c.  41; 
which  acts  were  made  for  the  preservation  of  woods,  and  were  in  some  cases  imperative 
on  lords  of  manors  and  owners  of  waste,    to   inclose  places  where  woods  had  been  lately 
felled,  and  to  suspend  the  rights  of  the  commoner  for  a  specified  period.     Then  came  the 
18  Gqo.  3.  c.  81.  which  was  passed  in  the  .session  of  1778,  when  Great  Britain  had  suffer- 
ed considerably  from  want  of  sufiicicnt  corn  to  maintain  her  population,  for  the  better  culti- 
vation, improvement,  and  regulation  of  common,  arable  fields,  wastes,  and  pastures.     And. 
lastly,  as  has  been  shown  above,  the  legislature  saw  the  utility  to  be  derived  from  encour* 
aging  the  system  which  had  been  worked  upon  by  individuals  in  various  local  districtSf  and 
with  that  intention  directed  the  drawing  up  of  the  41  G.  8.  c.  109.  usually  called  the  Gen- 
eral Inclosure  Act,  which  has  been  virtually  amended  by  the  1  &  2  G.  4.  c.  28. 

^  From  which  it  ba^  been  said,  that  the  doctrine  of  Lord  Coke,  in  his  institute  (2  Inst. 
85),  m.iy  be  reconciled,  where  he  says  he  is  of  opinion  that  such  a  right  existed  in  the 
lord  at  common  law;  but  gives  as  a  reason  for  a  contrary  doctrine,  that  as  the  common  is- 
sued out  of  the  whole  waste  and  every  part  thereof,  approvement  could  not  be  made;  see 
also  1  Rol.  Rep.  365,  But  whatever  may  be  the  received  opinion,  either  for  or  against  . 
the  right  to  approve  at  common  law,  as  it  may  have  existed  prior  to  the  passing  statuary 
enactments  on  the  subject,  it  is  presumed  that  some  reasons  might  be  brought  forward  mili- 
tating against  such  a  position;  for,  in  the  first  place,  it  is  difficult  to  contend,  as  it  has  been 
said,  that  those  acts  were  made  in  affirmance  of  the  common  law,  when  the  statute  of 


4^3  COMMON  —RigkU  and  DisabUiiUs  of  the  Lord. 

[  622  I  Bvfltat.  West.  1.  13.  E.  1.  c.  46.  which  recited,  that  because  in  the  statute 
And  after  of  Merton  no  mention  wa^  made  of  approvements  between  neighbour  and 
wardd  by  neighbour,  and  that  by  reason  of  a  doubt  whether  that  statute  applied  only  to 
pomng  the  |^^^  ^^^  tenant,  many  lords  of  wastes,  woods,  and  pastures,  had  been  hinder- 
West  2.  c  ^^  ^''^™  making  approvements  by  the  contradiction  of  neighbours,  though  they 
46.  both  had  sufficient  pasture;  the  stat.  of  Merton  was  declared  to  extend,  not  only  to 
which  the  lord's  tenants,  but  also  to  neighbours,  and  although  a  neighbour  properly  ia 
acta  were  one  ^t  una  in  eodem  vico  esl,  yet,  according  to  Lord  Coke,  the  word  vicinus, 
h"'3^^4  '°  ^^^  ^^^>  ^  taken  for  a  neighbour,  though  he  dwell  in  another  town,  so  as 
E^6  c  8  *^^^  town  and  the  common  adjoin;  2  Inst.  474.  Buth  these  statutes  were  con- 
firmed by  3  ^  4  £.  6 .  c.  3. 

2.  As  to  tohal  may  be  approttd. 
1.  Harding  v.  Brooks.  E  T.  1672.  K.  B.  3  Keb.  24.  S.  P.  Dbaxe  v.  Clay- 
Amongthe  TON.  E.  T.   1817.  C.   P.   I  Moore.  214;  S.  C.  7  Taunt,  489;  S.  C.  2 

subjects  of         Marsh.  577. 

approve  Trespass  by  the  plaintiff  as  commoner  of  A.  B.  in  N.  for  common.     The 

ment  may  defendant  justified  under  C.  D.,  to  inclose,  as  lord  of  the  soil,  alleging  this  to 
common  of  ^®  ®"^J  common  of  vicinage,  which  it  was  agreed  might  be  inclosed.  The 
vicinage.!    plaintiff  was  accordingly  nonsuited.     See  4  Rep.  38;  Co.  Litt.    122;  a;  Bro. 

Ass.  46. 
Bat  it        2.  Rex  and  Matnard.  v,  the  Inhabitants  of  St.  Brivills.  H.  T.  1664. 
would  seem  K.  B   I  Keb.  830.  S.  P.  Weekly  v.  Wildman.  M.  T.  1698.  K.  B.  I 

that  com  Lo^d  Raym.  407. 

iRoss'can         ^^^  K^^'j"^?  C.J.     A  common  in  gross  seems  not  to  be  within  the  statutes 

not  be  relating  to  approvement,  for  the  words  which  allow  approvements  refer,  to  those 

viewed  as  portions  of  wastes  which  are  attached  to  .tenements.     See  Bract.  228;  2  Inst, 

approve  86f  34  Ass.  pi.  11;  Bro.  Com  pi.  26;  Cro.  Jac.  271;  Yelv.  201;  1  Brownl. 

able;  q^q. 

, .   ,  ^*  I^^^  ^^D  Matnard  v.  tub  Inhabitants  of  St.  Hrivills.  H.  T.  1664.  K. 
for^acer  B.  1  Keb  830 

uin  nom  ^^^  Wyndham,  J.  The  lord  of  a  manor  cannot  approve  against  his  own 
ber;  gr&Qtj  though  it  were  for  a  certain  number.      Sed  vide.  5  Vin.  Abr.   7. 

4.  Grant  v.  Gunner.  H.  T.  1809.  C  P.  1  Taunt.  435 
[  623  ]       The  question  arising  from  what  appeared  on  the  pleadings  before  the  Court 
Nor  com     was,  whether  common  of  turbary  was  approvable.     It  was  agreed  that  it  could 
mon  of  tor  not  be  so  considered;  common  of  pasture  being  the  only  species  of  common 
°''T«  that  was  alluded  to  in  the  statutes  of  approvement;  and  as  there  existed  no 

right  at  common  law,  and  as  these  statutes  was  made  in  affirmance  of  the 
common  law,  it  must  be  inferred  that  no  right  existed;  that  the  statutes  togeth- 
er declared  all  the  rights  which  the  lord  had ;  and  especially  as  it  being  found 
that  the  first  statute  had  not  sufficiently  declared  this,  the  second  was  made  50 
years  afterwards  to  supply  the  deficiency;  and  the  legistature  even  then  pre- 
f^erved  a  taciturnity  as  to  any  right  of  common  save  that  of  pasture.  It  was 
also  urged  that  an  objection  against  the  reasonableness  of  the  approvement 
contended  for,  was  to  be  found  in  the  nature  of  these  respective  common  rights; 

Westminster  recites,  that  lords  were  biodred  from  approving  against  neif  hboors,  for  tnas- 
mnch  as  in  the  former  utatae  no  mention  was  made  of  that  case;  and  in  the  next  place  it  is 
worthy  of  observation,  that  the  decisions  of  the  courts  of  law  have  recognized  no  right  to 
approve,  escept  in  cases  of  commoo  of  pastare,  which  is  the  only  right  mentioned  in  the 
acts,  and  which  therefore  of  itself  affords  a  clear  inference  that  no  such*  right  could  have 
been  ever  given  effect  to,  even  in  the  case  of  postnre  lands,  had  the  legisldtnre  not  intei^ 
fered. 

*  Soflicient  pasture  must  be,  however,  lef\  for  the  commoners;  see  20  H.  3.  c.  4;  1  Inst 
^S.  Bat  it  seems  that  if  sufficient  common  be  leA  at  the  time  of  the  approvement,  the 
Htatutc  will  be  satisfied,  though  there  be  not  enough  afterwards;  8  Ass.  pi.  18;  Bro.  Com. 
p!.  21.  A  sufficient  facility  to  enjoy  egress  and  regress  must,  however,  under  all  circum- 
stances, be  afforded  to  the  commonere:  11  H.  4.  26;.  F.  N.  B*  125;  and  where  a  lord  bad 
common  in  three  vills,  it  was  resolved,  that  he  might  approve  in  the  one  vilt,  leaving  suffi- 
cient in  the  other  two;  Bro.  Com.  pi   52.  cites  3  K.  3. 

^  And  common  appendant  and  appurtenant,  whether  certain  or  uncertain ;  2  Inst.  86; 
and  common  appurtenant  ffans  nombre;  4  Leon,  41. 
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that  common  uf  pasture  was  of  a  thing  annually  recurring;  that  the  number  of 
acres  which  would  a  ord  in  one  year  sutHcient  pasture  for  the  tenants'  cattle, 
levant  el  canchaiit  in  a  particular  tenement  would,  comjiunibus  annis,  afford  suf- 
ficient fertile  same  quantity  of  cattle  in  all  subsequent  limes,  so  that  if  a  suffi- 
ciency of  piisture  were  loft  at  the  time  of  the  appr«>vement  the  fertility  of  the 
tenements  remaining  the  same  it  would  always  be  a  sulficiency;  that  on  the 
other  hand  turbary  was  an  annihilation  of  the  subject  matter;  for  if  peat  renew- 
ed,  which  certainly  did  not  take  place  in  all  instances,  and  it  was  doubtful 
whether  it  did  in  any,  it  renewed  too  slowly  to  repair  the  necessary  Consump- 
tion. The  counsel  on  the  other  side  contended,  that  as  no  authority  had  been 
cited,  showing  that  there  was  no  approver  at  common  law,  and  as  although  it 
was  true  that  the  right  of  approving  could  not  be  exercised  by  virtue  of  the 
statute  of  Charles,  in  any  case  but  in  that  of  pasture,  it  did  not  at  all  follow 
that  there  was  no  approver  in  any  other  cases  or  before  that  statute.  The 
right  claimed  in  the  case  before  the  Court  might  be  supported.  But  the  Court 
said:  the  universally  received  opinion  has  for  many  years  been,  that  there  can 
be  no  approver  against  the  common  of  turbary,  and  we  see  no  reason  to  shake 
such  position  at  the  present  day.  On  the  contrary  the  position  seems  borne 
out,  not  only  by  the  construction  and  implication  to  be  put  upon,  and  derived 
froiu,  the  enactments  of  the  legislature,  but  by  reason  and  principle.  The  ar- 
gument that  pasture  is  a  thing  annually  renewing,  and  that  the  turbary  is  not, 
is  a  very  str»ng  and  forcible  one,  and  might  of  itself  warrant  us  in  pronounc- 
ing our  judgment  against  the  privilege  claimed. 

5.  DuBERLEV  V.  Page,  et  ai..  E.  T.  17:{8.  2  T.  R  391. 

To  an  action  of  trespcss  for  entering  waste  in  a  manor:   1st.  Plea  not  guilty;  Nor  any 
2d.   Justification.     1st.  Under  a  right  of  common.     Replication  a  right  of  ap-^*^''*  ^^^ 
pro/ing,  after  leaving  a  sufficiency  of  common;  and  2d.  Under  a  right  of  dig- ^^"^^^ 
ging  sand  or  gravel  upon  the  waste;  which  was  traversed  by  the   replication,  a  prescrip 
rtie  defendants  also  pleaded  a  custom,  that  if  any  person  had  been  desirous  totive  right  to 
approve  waste,  obtaining  the  conisent  and  licence  of  the  lord,  he  might  be  pre- dig  gravel 
sented  by  the  homage  of  the  Court  baron  at  a  general  Court,  and   if  the  hom-  ^^  .^"^n* 
age  thought  it  no  prejudice  to  any  of  the  tenants,  Sec.  if  had  been  the  custom  I  ^^  J  . 
th  at  a  fine  should  be  set  on  such  person  by  the  homage  who  might  then  inclose. 
The  plea  concluded  by  alleging  that  the  homage   had  not  presented  any  such 
person,  Sec.     Replication,  that  the  lord  had  a  right  to  inclose  under  the  stat* 
ute  of  Merton,  and  did  approve  the   same,  leaving   comilion   sufficient  for  all 
persons.     Demurrer  thereto,  and  joinder 

Per  Cur.  The  right  of  the  lord  of  the  manor  in  this  case  is  a  common  law 
right,  and  not  dependant  upon  any  custom.  Every  custom  must  be  construed 
according  to  the  subject  matter  of  it.  Here  it  is  only  applicable  to  the  ten- 
ants of  the  manor;  it  gives  them  a  right  of  inclosing  under  certain  restrictions^ 
which  they  would  not  otherwise  have  been  entitled  to  do  at  all.  But  the  right 
here  exercised  by  the  lv)rd  is  superior  to  the  custom,  and  derived  from  the  com- 
mon law.  Now  the  words  are,  *'  any  person  being  desirous  of  inclosing  may 
apply  to  the  Court,  &c.  first  obtaining  the  consent  of  the  lord."  Therefore 
in  no  i4istance  can  the  tenant  inclose  withc^ut  such  consent.  Judgmebt  for  the 
plaintiff. 
6.  SiiAKSPEAR  V.  Peppin.  T.  T.    1796.  K.  B.  6  T.  R.  741.  S.  P.  Fawcett 

v.  SnucKLA.ND.  T.  T.  1737.  C.  P.  2  Com.  578;  S.  C.  Willes.  57.  But  if  there 

In  an  action  of  replevin  for  cattle,  avowry  that  the  place  where,  fyc.  was  f^r-^p^  j^^  ^jjg 
merly  part  of  a  certain  common,  but  lately  separated  from  the  rest,  and  is  vest-tju^t  rights 
ed  in  defendant,  and  because  the  plaintift''s  cattle  were  doing  damage  there,  in  the  same 
he  distrained  them.  Plea  in  bar,  that  the  locus  in  qtio  has  been  immemorially  waste,  one 
part  of  the  common,  and  that  the  plaintiff  having  a  right  of  common  of  pasture  <*^  which 
put  his  cattle  on  the  said  comm  n  to  depasture,  and  the  defendant  wrongfully  "'^J^®  •P 
took  them,  6lc.     Replication,  that  the  lords  of  the  manor  by  lease  and  release  Lgy,,,^^  ^ff^ 

*  It  was  made  a  question,  whether  a  salt  marsh  in  common  to  two  vills,  held  by  the  other  iMlk 
lenantis  of  those  vills  rcspeciivel)'  by  prescription,  for  their  sheep,  could  be  approved;  2th«*pf'^^ 
Kcb.  876. 

OT,.   A   .  -J  J 
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ermajtakecouvejed  the  locus  in  quo  totfae  defendant  in  fee,  in  order  that  lie   might  in- 

place  if  no  close  and  approve  the  same,  ^cc.  leaving  in  the  residue  of  the  common  sutlicient 

Mjarybe     common  of  pasture  for  all  the  commonable  cattle      Rejoinder  that  there  is  a 

©rh°eVrwht!  c"8'<^°^  within  the  manor  for  the  tenants  to  have  the  privilege  ot  digging   for 

'  and  carrying  away  sand,  loam,  and  gravel  tirom  the  common;  that  because  the 

hcus  in  quo  was  so  inclosed,  the   plaintitf  could  not  enjoy  his  right  in  so  ample 

and  beneficial  a  manner,  therefore  he  pulled  down  the  Icnccs.     Sur-rejoinder, 

that  at  the  time  of  the  inclosure  and  appro\ement,  there  was  left  in  the  residue 

of  the  common  sufficient  sand,  Slc.     To  this  there  was  a  general  demurrer 

On  the  argument,  the  question  was,  whether,  when  the  tenants  of  a  manor  have 

a  right  to  dig  for  sand,  loam,  and  gravel,  on  a  common  within  the  manor,  and 

whether  the  lord  can   inclose  and  approve  under  the  statute  of  Merton-,  20 

Hen.  3.  c.  4. 

Per  Cur.  Our  judgment  in  this  case  will  be  governed  by  the  decision  of 
r  fif}"  ^'  ^'  ^^*^^®^>  (shortly  reported  in  Fawcett  v.  Strickland,  Com.  Rep.  577, 
I  6io  I  ^jji^jjj  tijg  Court  read  for  the  Chief  Justice,)  and  is  in  substance  as  follows: 
That  though  a  lord  cannot  by  virtue  of  the  statute  of  INI  erton,  '^0  Hen.  3.  c.  4. 
inclose  and  approve  against  a  common  of  pasture;  and  common  of  turbary  in 
the  same  waste,  the  common  of  turbary  will  not  hinder  the  lord  from  inclosing 
against  the  common  of  pasture,  for  they  are  two  distinct  rights.  And  wherev- 
er rights  are  in  their  nature  distinct,  as  common  of  pasture  and  common  oUur- 
bary  certainly  are,  we  think  it  will  be  ju^^t  the  same ;  though  they  happen  to 
concur  in  one  and  the  same  person,  asthey  do  in  the  present  case.  As  there- 
fore his  only  complaint  is  of  an  interruption  of  his  common  of  pasture,  and  as 
by  the  statute  of  Merton  the  defendant  Strickland  might  certainly  inclose  part 
of  the  c(»nmon,  notwithstanding  the  plaintiff's  right  of  common  or  pasture,  if 
he  has  lefl  sufficient  common  of  pasture,  which  in  the  present  case  is  admitted 
by  the  pleadinffs,  we  are  of  opinion  that  the  defendant  must  have  judgment. — 
Judgment  for  the  defendant. 

3    As  to  the  parlies  tcho  art',  entitled  to  approve.* 
The  feoffee  Glover  v    Lane.   M.  T.  1789.   K.  B.  3Ter.  Rep.  445. 

of  a  waste       ^^  an  action  of  trespass  for  entering  a  house,  the  defendant  pleaded  that  he 
may  ap       and  all  his  predecessors  have  immemorially  had  common  of  pasture  on  the 
prove»  pro  manor  of  P.  for  their  commonable  cattle;  and  the  defendant,  because  the 
^ided  be-    house  was  wrongfully  and  injuriously  erected  upon  that  part  of  the  waste,  &c . 
kareaa  »n«  j,j  ^\^  manor  of  P.   and  enclosed  a  great  part  of  it,  so  that  he  was  thereby 
commoa^    prevented  from  enjoying  his  right  of  common;  justiffed  breaking,  &c.     Re- 
plication, that  one  J.  G.  was  seised  of  the  said  part  of  the  waste  or  common 
of  pasture,  Slc.  lyinff  within  the  manor  of  P.,  and  approved  the  same,  leaving 
sufficient  common  of  pasture.  Sec,  and  that  G.  demised  to  the  plaintiiT,  by  vir- 
tue of  which  he  entered,   and  the  defendant  of  his  own  wrong  entered,  &c. 
Afier  a  verdict  for  the  plaintiff,  a  motion  was  made  to  arrest  the  j;udgment,  on 
the  ground  that  none  but  the  lord  of  the  manor  could   approve .     Per  Cur. 
From  the  counsePs  argument  it  would  seem  as  if  a  rule  prevailed  that  in  or- 
der to  entitle  a  party  to  approve  he  must  be  the  lord  of  the  manor.     Now  if 
such  a  rule  prevailed,  hah*  of  the  wastes  in  the  kingtlom  could  not  have  been 
approved;  for  many  of  the  places  that  are  called  manors  would  not  be  found  to 
be  such  in  point  of  law  if  the  matter  were  strictly  examined.     To  constitute  a 
manor  it  is  necessary  not  only  that  there  should  be  two  freeholders  within  the 
manor,  but  two  freeholders  holding  of  the  manor  subject  to  escheats.     The 
only  doubt,  if  there  be  any  doubt  at  all,  is  whether  those  statutes  20  Hen.  3.  c. 
4.  and   13  £dw.  6.  c.  46.  extend  to  wastes  that  are  not  wastes  of  a  manor; 
but  it  is  not  necessary  to  decide  that  question  here,  for  the  replication  states 
that  this  is  a  large  waste  within  a  manor.     Now  it  appears  to  have  been  decid- 
ed, that  if  the  part  be  severed  from  the  manor,  it  does  not  prevent  its  being 

*  Although  inclosorea  of  this  nature  aro  usually  effected  by  lords  of  manors.  Lord  Coke 
iu  his  2  Inst.  p.  474.  suys,  if  tbo  lord  have  comalon  in  the  tenant's  ground,  the  tenant  may 
improve  within  the  statute  of  West,  for  he  is  in  this  case  vicinus:  see  IS  Ass.  pi.  4:  18 
F*  8.  48;  Bro.  Com.  pi.  22 
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approved.     If  the  lord  grant  over  the  waste,  the  alienee  may  approve.    That    [  €26  ") 
is  ihe  present  case.     It  is  not  necessary  lo  go  further  for  the  determination  of 
this  question;  but  if  it  were,  we  should  have  no  difficulty   in  saying  that  at 
common  law  the  lord  might  have  approved,  as  much  in  cases  of  common  by 
grant  as  of  common  appendant.—  Rule  discharged. 

2.   Clarkson  V  WooDHorsE.  M.  T.   1784    K.  B.  5T.  R  412.  n. 
Trespass  for  breaking  and  entering  the  plaintiff's  close.     Justification   (in- So  a  cus 
ter  alia)  in  right  of  an  ancient  messuage,  to  take  turbary  for  fuel  and  for  com-  ^?™  auiho 
mon  of  pastu'-e.     Replication,  that  there  are  divers  ancient  messuages  as  well  ™^8^«^® 
as  defendant's  which,  from  time  whereof,  4'c.,  have  had  common  of  turbary,  gn^j^m  ,^^3 
in  and  up  n  the  said  close    except  such  parts  thereof  as  have  been   inclosed  suages,  af 
and  approved  in  manner  hereinafter  mentioned,   afler  such  approvement  and  ter  clearing 
inclosure  of  such  parts  respectively),  to  dig  and  take  turves,  &c.   ^except  ascertain 
aforesaid,  &c.'  and  so  with  reference  to  this  common  of  pasture;  that  within  nao^wal©* 
the  manor  in  which  the  waste  lies  there  hath  been  a  custom  that  the  owners  of^^^  approve 
the  said  waste  or  common  from  time  whereof,  &c.,  have  set  out  and  assigned  {md  hold 
to  the  several  owners  of  such  ancient  messuages,  upon  their  reasonable  re-ihcin  aove 
•quest  in  that  behalf,  certain  reasonable  parts  and  proportions  of  the  said  waste  rally  was 
or  common,  to   be  by  them  respectively  held  in  severalty  for  digging  and  get-  «»8tained,* 
ting  turves  therein  for  their  necessary  fuel,  and  that  the  respective  owners  of 
such  ancient  messuages  have  dug  and  got  for  all  the  time  whereof,  &c.  and  of 
right  ought,  &c.  such  turves  in  such  their  respective  moss-dales,  so  to  thera 
assigned  and  set  forth  as  aforesaid;  and  in  no  other  parts  of  the  said  waste,  so 
Jong  as  any  tarbary  hath   remained  or  shall  remain  in  such  respective  moss- 
dales  and  when  and  so  oflen  as  the  turbary  of  such  moss-dales  hath  been  or 
shall  be  got  or  cleared   therefrom  by  such  digging,  the  owners  of  the  said 
waste  for  the  time  being,   for  all  the  time  whereof,  4*c-  have  inclosed  and  ap- 
proved, &c.  to  themselves  all  such  moss-dales,  and  to  hold  the  same  so  inclcs- 
ed  a_t  their  pleasure  in  severalty,  for  ever  afterwards  freed   and  discharged 
from  all  common  of  turbary  and  pasture  thereon.     It  then  stated  that  A.  and 
others  were   seised  of  the  moss;  and  being  so  seised,  inclosed  and  approved 
the  closes,  being  moss-dales,  cleared  as  aforesaid,  and  demised  to  the  plaintiff. 
Therejoinder  traversed  the  custom,  and  issue  was  taken  thereon.     A  verdict 
was  found  for  the  plaintiff.      A  motion  was  made  in  arrest  of  judgment;  when, 
Anier  alia^  it  was  urged  that  the  custom  was  unreasonable,  because  in  destruc- 
tion of  the  right  claimed,  and  repugnant  to  it.     But  the  Court  said:  there  is 
no  foundation  for  this  objection,  when  it  is  understood  what  the  repugnancy  is 
that   destroys  a  custom,  namely,  such  a  one  as  shows  that  it  did  never  exist. 
It  is  a  contradiction  in  terms,  being  that  which  prevents  a  man  from  taking  any 
benefit  of  his  right.     As  if  a  man  say,  I  can  shut  it  up  when  I  will;  that  is 
saying,  you  have  no  right.     But  this  is  a  qualification  of  the  right;  suppose 
it  introduced  at  the  same  time  with  the  grant,  the  grantor  might  qualify  it  in 
any  way.     It  is  not  an  unreasonable  matter  of  agreement  or  grant;   therefore 
there  is  nothing  unreasonable  or  repugnant  in  this.     As  to  the  point  of  unrea-    .   ^^^  y 
sonableness,  the  law. controls  any  arbitrary  conduct  of  the  lord;  here  it  is  fuel    L  ' 

to  be  used  in  the  messuage.  The  grant  is  advantageous  both  to  the  lord  and 
tenant.  The  vicinity  of,  and  exclusive  right  in,  an  allotment,  are  great  advan- 
tages. It  is  far  better  for  the  tenant  to  have  a  piece  of  moss  near  his  house 
*in  severalty,  than  to  have  to  go  all  over  the  common  for  it. 

4.  *Rsfo  ike  mode  of  approving. 
When  any  person  entitled  to  approve  avails  himself  of  his  right,  he  must 
take  care  to  separate  the  part  inclosed  from  the  remainder  of  the  waste  by 
some  visible  boundary,  so  as  to  prevent  the  commoner's  cattle  from  straying 
into  the  approved  ground .  Gaps  will  not,  however,  prevent  land  thus  sever- 
ed from  being  considered  an  inclosure;  see  2  Inst.  87;  Litt.  Rep.  267;  and 
Woolrych  on  Rights  of  Common,  182. 

bihlq.    To  s  tmm'm  ajnrif  to  inquire  oj  mvtfeasances  done  to  (hp,  waste. 

*  And  it  has  been  decided,  that  a  lord,  who  is  in  by  wrong,  may,  by  virtae  of  the  stat, 
^f  MJerton,  approve  against  the  tenants  and  cenimoBersj  €Ia)'t  38. 
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Whh  the  view  of  insuring  to  the  lordg  of  manors  the  privilege  oPsuperintend- 
ing  the  prosperitj  of  the  >^astesover  which  they  are  the  superiors,  Ihey  have 
a  right  by  custum  o!  suoinM^ning  a  jury  to  inquire  of  n-is^eazancc,  and  to  pass 
such  bye-laws,  and  make  such  salutar\  regulations,  as  they  shall  think  fit,  for 
the  preservation  o!  the  tights  of  common,  see  Cro.  Car.  497,  498;  and  sec 
Woolrych  on  Rights  oi  Commrm,  p.  189. 

The  com  (B,  As  to  the  rRiviLE<:Es  akd  disabilities  of  com>:oners. 

roofficr  hns  j^^    Considered  ttiih  r»frrenct  to  their  potctr  to  injoy  the  common* 

mSSTTotiJ  *•  -^*^^-  ^  ^'  ^^^-  K.  B.  1  -J  Mod.  648. 

est  in  the  ^^  ^^  ^^^^^^  *t  appeared  that  there  was  a  right  of  common  afler  the  com  was 
aoU,  %vhich  taken  away;  and  the  Court  held  that  the  owner  of  the  soil  should  not  be  allow- 
he  may  io  ed  to  sow  peas,  and  therebv  suspend  the  benefit  that  would  accrue  to  the  indi- 
force  bj  a  vidual.  See  2  Leon.  iOii'Cro.  Jac.  27 1 ;  Yelv.  ^>8.  1 85-,  I  Browiil.  188,  220. 
hfs""'^^'"  ^-  Howard  V.  SrrNcER.  E.  T.  ir64.  K.  B.  1  Sid.  251. 

?  6^  '  ^°  ^^'^  c^se  the  court  held  that  a  commoner  had  no  power  to  cut  mole-hills 
11^  g^^^gJi  or  bushes  on  the  common,  or  make  fish -ponds,  although  they  might  even  be 
however,  acts  of  improvement.  Sef  12  H.  8.  2;  13  H.  8.  \o\  Bro.  Com.  pi.  ^8;  Crodb. 
meddle        182;  2  Bulst.  116;  1  Brownl.  228. 

with  the  J5.   Beau  v.  B»oo m.  M.  T.  1773.  C,  P.  3  Wils.  45G. 

soil,  rpi^^  question  which  arose  in  this  case  was,  that  whether  a  custom  that  who- 

Uoless  he    ever  occupied  land  in  the  parish  of  L.  and  had  a  right  of  common  in  the  waste 
be  so  aatho  there,  mieht  cut  and  take  rushes  there,  was  valid?     The  Court  were  of  opi- 
^  ^y  «P«  Dion  that  it  was. 
eriptiont     ^^'if*   Considered  tpith  reference  to  their  poirer  to  conjer  a  timparary  or  ahsottde 

riorht  of  common  on  others. 
The  right        !•  ^'  ^^  some  manors  it  is  very  usual  for  commoners  to  let  their  rights,  and 
of  cooMDon  as  for  a  time  to  convert  them  into  commons  in  gross:  hut  it  has  been  seen,  that 
may  be  al  commoa  appurtenant  is  alone  capable  of  l>eing  so  changed;  and,  further,  that 
so  la  tomo  even  that  riffht  cannot  be  the  subject  of  alteration  unless  it  be  for  a  certain 
*  number  of  beasts;  (5  Taunt.  244;    and  in  that  case  the  letting  is  considered 
rather  to  he  of  pasture  than  of  common;  Cro.  Jac.  •37.3      The  same  rule  ap- 
plies to  commons  of  estovers  and  turbary;  but  where  a  definite  quantity  of  .sto- 
ver or    of  turf  (so  many  cart  loads  for  instanced  is  allowed  to  be  tak«  n 
throughout  the  year,  it  is  competent  for  the  grantee  of  such  a  privilege  to  let 
it,  for  no  injury  can  he  therebv  sustained  bv  other  {)ersons;  and,  although  there 
is  not  any  decided  case  upon  the  subject,  it  may  be  suggested  that  an  uncer- 
tain common  or' piscary  caimot  be  made  the  suSjoct  of  a  Letting,  for  the  origi- 
nal intention  of  ruch  a  lil)erty  was  the  sustenance  of  the  tenant  and  his  family; 

*  The  iaterest  which  a  commoner  has  in  the  common,  is,  in  the  legal  phrase,  to  eat  the 
grass  with  the  monihs  of  his  rattle.  lie  mast  not  meddle  at  all  with  the  soil,  nor  with  its 
fniit  and  prodnce,  even  though  it  ma^  crcntnallj  improve  and  meliorate  the  committee;  1 
Rol.  Abr.  406.  pi.  10;  12  H.  8,  2.  n;  6  Vin.  Abr.  34.  It  lias  been  accordingly  resolved, 
that  he  cannot  justify  in  an  action  ortre<pa!(<>.  the  coining  to  pot  hVa  cattle  into  the  waste, 
nnless  ho  actnallv  Jiiis  put  them  in;  5  Vin.  Abr.  34.  I!ut  it  vias  at  the  same  time  agreed, 
that  he  might  come  to  s.  e  if  :hc  pa«tare  were  in  a  fit  state  to  receive  his  cattle;  ibid. 

tBy  t3  Geo.  3.  c.  81.  s.  11.  it  %\asen.ict«'dt  that  it  mi^lit  be  lawful  for  any  perfons  hav- 
ing lands  in  any  open  or  common  fields  adjoining  to  halbr,  slades.  or  meers,  being  wa«tc, 
with  the  consent  of  the  lord  or  li-rds  o:  the  respective  manors  wheiein  snch  balks  &c.  do 
lie,  and  likewise  of  the  person  or  pct<<ons  who  mav  have  a  separate  sheep  walk  in  the  said 
fields,  and  with  the  consent  of  three  fourths  in  nun. her  and  valae  of  the  occupiere  of fuch 
common  fields,  to  be  signified  at  any  meeting  to  be  held  in  manner  aforesaid,  '.o  ploogti  up 
any  of  the  said  balks,  &c.  and  concert  the  same  into  tillncrc.  Sect.  12.  provides,  that  if  any 
ballc  &c.  be  a  pnblic  or  piivate  road,  it  shall  not  be  so  plocphed  op.  Py  sect.  13.  after 
licence  so  obtained,  and  t>efoie  the  ploughing  commerces,  the  party  i<  under  the  direction 
of  the  field-reeve  to  lav  down  in  a  husband  like  manner  as  mnrh  of  his  own  land* as  shall 
he  eqaal  in  value  to  the  land  he  has  lircncf  to  plough,  and  such  laud  ^hall  be  deemed  com- 
mon land.  The  various  other  rights  more  or  le<s  conriectcd  with  the  prnil^esof  cou.nion- 
ers.  snch  as  their  power  to  agi^t  the  beasts  ol'a  stranrrer,  have  been  alrpa(i\  alluded  to  un- 
der the  particular  spec ts  of  common  to  whicii  thc\  are  applicabU*.  .md  which  have  been 
examined  in  a  former  part  of  this  title.  It  wou'^d  be,  therefoic.  superfiooo«  to  advert  to 
them  again  in  this  place,  further  than  by  li.eieU  referring  the  reader  to  the  part  of  the  work 
in  whirh  th«»y  are  conUined:  rtrfr  anfr,  p.  611,  lice. 
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• 
should  the  tenant  then  allow  another  person  to  partake  of  that  profit,  other   [  629  ] 
commoners  might  com[lain  that  the  lessee,  having  a  larger  family  than  their 
fellow  commoner,  is  in  the  habit  of  usina  more  fish  than  he;  and  the  lord  would 
besides,  by  these  means  be  injured.     However  there  does  not  seem  to  be  any 
reason  why  a  licence  to  take  a  certain  quantity  offish,  as  so  many  brace  of 
trout,'  should  not  be  gvinted  over;  and  it  seems  that  the  commoner  may  also 
license  another  to  take  so  many  loads  of  sand,  gravel,  &c.;"  see  Woolrych  on 
Rights  of  Common,  193. 

%  Weekly  V.  Wildman.  H.  T   1697.  K.  B.   1  Lord  Raym.  407. 
Pel'  Trehtfj  J.    Although  a  common  sans  nombre  may  be  granted  over  when  Or  aliened. 
enjoved  in  a  fee,  yet  it  cann  't  be  alienaed  by  grantees   in  tail  for  life  or   for 
years.*     See 22  E.'4.  6;  5  H.  7,  7.  '  And  this 

3.   As  a  general  rule,  all  persons  not  labouring   under  natural  or  acquired  P^^j*^^  '.^ 
disabilities,  may  alien  any  right  »f  common  they  may  posses;  but  a  body  cor-^n  jndividu 
porate  cannot  efl^ect  such  a  change. "f"     See  2i  Flet.  314;  Co.  Litt.   165.  a.;  1  alsposseus 
Keb.  795.  ed  of  the 

4.  Speaker  v.  Stvavt.  T.  T.  1688.  K.  B.  Comb.  127.  "g^t. 

A  copyholder,  having  comm  ^n  by  custom    purchased   the   freehold  of  his 
tenement,  with  all  comm  >ns  thereto  belonging,  under  the  words,   "grant,  bar-  t!  ^^  ^^^ 
gain  and  sell."     The  Court  held,  first,  that  this  common  being  extinguished,  j|g„jQ- ^.^^^ 
could  not  be  revived  without  a  special  grant;  and,  secondly,  that   it   could  not  mons  is  by 
pass  by  bargain  and  sale,  for  that  could  only  be   by    way  of  use,  which  could  deed,t  as 
not  be  said  of  a  thing  created  </€not*o.     See  Rol.  Ab.  63;  Yclv.  201;   S.  C.  by  grant 
Cra.   Jac.   271;   S.C.    1    Brownl.    220;   2   Sid.    87;    Palm  388;   Cro.   Jar.>»[g«»"a"^ 
574=.  673;2  Mod.  277;  3  M'>d.  521 ;  1  Bing.  217;  1  Rol.  Ab.  102;  12  H.  7.  25i  ^^'^'^ 
Cro.  Car.  4B2.  .    g^^^  ■^ 

5.    HusKi.Ns  V.  RoBivs.  E.  T.  1G70.  2  Saui-d.  328;  S  C.  1  Vent,    123;  S.  C.  j-^  )J  ritln 

Z  Lev.  2;  S.  C.   I  Mod    74;  S.  C.  J  Keb.   75{J  8  V2.  of  common 

The  plainti     pleaded  in  bar  to  a  c  gnizance,  leave  and  li^'cnse  from  a  copy-  mny  be 
holder  to  put  his  cattle  on  a  common,  not  saying  that  the  licence  was  by  deed,  transfeired 
The  Court  seemed  to  be  of  opinion  that  .«uch  a  plea  was  bad;  but  they  clear- **^  J**''*"*® 
ly  held,  that  as  the  issue  was  joined  on  the  custom,  the  fault  was  cured  by  the  "^    ^ 
verdict,  and  the.  said  thev  would  presume  a  go':d  licence.        '  j^  the  con 

6.  Gv.  vimR  v.'FoaK'  s.  E    T.    I7J"»8.  K.  B   7.  T.  R.  G41.  strnciion  of 

In  deciding  this  case,  the  point  m  which   was,    {ride  hifra,)    whether   by  a  the  words 
:grant    of  all  tithes  arising  c;ut  "f,  or  in  respect  o^  J'crms,  }anch.    &c.  the  tithes  in  a  deed, 
arising  out  >f  and  in  roppect  of  rights  of  common  apurtenant  to  such  farm  or  ^>  which 
lands,  would  pass,  and  in  which  the  i'-^urt  held  that  they  would;  it  was consid- ^.1*?'"°"   . 
ered,  that  if  land  be  granted,  to  which  there  is  a  common  appendant  or  apurte-  may  be  sta 
nant,  suchcomm  >n  w  uld  und  Mibtedly  pa^s  with  the  land.  ted,  as  a 

*  A  different  rnle  wonld  prevail  where  the  right  is  in  gross  for  a  fixed  number  of  beasts.  »  .     .  . 
Estovers,  which  are  to  be  spent  on  a  chimney,  cannot  be  granted  over,  for  they  are  attached  {j^  ,  ji|-    ' 
to  the  place'which  gives  the  light  to  lake  them;  (22  E.    4.  C;  5  H.  7.  7);*  but  it  seem.s  "*^ '"'"fij 
there  may  be  a  grant  of  ihem  generally.  f^?^"#l^"'M 

t  Itnaay  be  remarked  here,  thai  a  parcener,  or  joint  tenant,  cannot  devise  by  reason  of  ^   ^^    ^^ 
the  accroing  sarvivorship,  and  that  when  either  alien  this  nght  respectively  to  the  other,  ^  'th'^    1 
th.3  transmission  innst  be  by  release,  since  both  are  seised  of  the  same  estate,  and  neither .      ,  ^° 
can  enfeofflhe  other;  (2  Cru.  Dig.  504;  Fot    314;   I  Keb.  795.)  ^^""■ 

t  Y^et  where  a  parol  lease  for  less  thin  three  years  is  made  of  land  to  which  a  common 
is  appendant  or  appurtenant,  such  common  wil!  certainly  pass  according^to  (he  rule  which 
prescribes  that  whatever  is  incident  to  land,  will  pass  by  the  description  of  land;  2  Ro. 
Ab.  60. 

§  Lease  and  release,  or  by  devise;  see  Drit.  144.  A  right  of  common  may  likewise  be 
alienated  by  fine,  arid  it  will  pa^s  with  landit  of  which  a  recovery  has  been  suflTered.  Out 
these  methods  are  only  applicable  to  appendant  and  apnitenant  commons,  and  it  is  not 
necessary  to  mention  the  right  specially,  because  it  would  go  over  with  the  soil  to  which  it 
is  annexed;  see  19  E.  4.  9;  2i  E.  4.  62;  2  i^o.  Abr.  iO.  Again,  rights  of  this  nature  may 
be  exchanged  for  land;  Perk,  s,  263,-  and  the  commoner  may  release  his  estovers  in  other 
property  in  the  waste  to  the  terre-tenant  in  exchunge  for  other  land:  Co.  Li*t.  506;  yet  the 
common  will  be  thereby  extinguished  'I'here  is  no  doubt  but  that  a  right  of  this  kind  may 
'be  assigned  by  commissioners  of  ban'  ropts  when  in  gross;  see  Stone,  1^3.  cited  in  Good- 
wyn's  Law  of  Bankrupts,  p,  116;  and  Woolrych  on  Rights  of  Common,  p.  138. 
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So  by  a  7    North  v.  Howl^nd   M.  T.  1668.  K.  B  2  Keb  677. 

grant  of  all  Trespa^'  f  lea,  that  delendaot  had  an  ancient  tenement  in  the  said  place; 
doaiesoea,  ^jj^jjijiug  the  lord.  Replication,  traversing  the  allegations  of  the  plea  The 
itseirwiU  evidence  adduced  supported  the  replicatic»n,  and  a  verdict  was  accordingly 
pajs.  found  for  the  f.laintiff:  and  the  Court  in  pron<  uncing  judgment,   said,  by  the 

grant  of  all  the  demesnes,  the  waste  passeth,  unless  excepted.      See  Co.  Litt. 
So  tnci       121.  b;  Perk.  51. 

denisio  8.  Gwtdif.  v    Foakfs.  E  T.  1798.  K.  R  7  T.  R.  841. 

*^^f°''  In  this  case  it  appeared,  that  there  was  in  the  parish  of  A.  a  large  quantity 
inttance*^  of  waste  ground,  on  which  the  tenants  '»f  the  adjoining  inclosures  had  right  of 
have  been  common.  Refore  any  in<  l  sure  was  in  contemplation,  those  tenants  purchas' 
boldeo  to  ed  the  right  to  all  the  tithes  of  the  lay  impropriate  r,  in  respect  of  their  several 
pas  with  estates;  and  the  crnve^ances  were  made  in  very  general  terms,  ''of  all  and  all 
•***  *^®°V  manner  of  tithes.  &c.  bel"ngingto,  or  parcel  of  the  rector}'  impropriate  of  A. 
J?""  "  ^^  coming,  arising,  &c  out  of.  and  upon,  for,  or  in  respect  of  the  several  messua- 
measaaees  ges  or  tenements,  farms.  lanc'S.  >«  c."  with  some  imroalennl  variation  in  the 
or  tene  wording  of  the  deeds.  It  was  now  cf:ntended,  that  the  lay  impropriator  infeo- 
mentfl,  ded  to  reserve  the  tithe«  in  respect  of  the  rights  of  common  ap^^urfenant  to 
J*™-        tbose  estates. 

herediu  ^^  ^^^  ^^'     ^^^^^  question  had  been  pu«  to  him  recently  after  the  grants 

meats.*  '^^  before  the  inrlo'^ure  was  in  contemplation,  it  cannot  be  conceived  that  he , 
r  631  1  would  have  advanced  s'.ich  a  claim,  or  that  it  could  have  been  in  contemplation 
of  the  contracting  parties  at  the  time:  It  is  evidently  an  atler  thought.  It  must 
be  admitted,  that  n^ne  of  the  ronvevanre'^  do  in  terms  apply  to  the  tithe  of  the 
common  land,  hu^  we  *  annc^t  infer  them  thence  that  they  were,  therefore,  in- 
tended to  be  exf^luded.  The  tru^h  is,  that  it  was  an  object  of  too  little  im- 
portance to  be  worth  attending  to  at  that  time.  It  b  impossible,  however,  to 
distinguish  this  from  the  case  of  Stock  well  v.  Terry,  1  Yes.  11 8.  There  an 
act  of  parliament  had  been  passed  for  an  inclosure  of  common,  founded  upon 
an  agreement  of  the  parties  that  the  tenants  of  the  inclosures  should  enjoy  all 
their  rights  in  severalty  as  they  did  their  rights  of  common  before  a  certain 
portion  of  the  common  was  allotted  to  the  defendant  in  lieu  of  his  right  of  com- 
mon ;  The  question  was,  whether  this  was  to  be  covered  by  a  modus  which 
was  paid  for  it  before,  when  in  common.  And  in  that  case,  though  the  com- 
mon, when  inclosed,  yielded  several  species  of  tithes,  which  it  did  not  do  ^be- 
fore, yet  jLor</  Hirdtnch  held,  that  it  was  covered  by  the  same  modus.  And 
he  said,  that  th  >ugh  the  recital  in  the  act  of  parliament,  to  which  all  the  par- 
ties interested  had  agreed,  used  only  general  words,  yet  the  indention  plainly 
was,  that  every  person  sbruld  enjoy  his  alotment  in  the  same  manner  as  he 
did  the  thing  in  lieu;  and  that  having  been  subject  to  the  modus,  the  allotment 
should  be  so  still.  Then  the  rase  of  Moncaster  v.  Watson,  3  Burr.  1375.  so 
far  from  contravening  that  doctrine,  as  issup}K>9ed,  a  ects  to  follow  and  adopt 
it.  The  ase  indeed,  there,  was  different,  because  the  modus  was  confined 
to  the  demesne  lands,  and  did  not  extend,  or  affect  to  extend,  to  the  common. 
Upon  the  whole,  wc  are  satisfied  that  there  was  no  intention  in  the  parties  to 
these  several  conveyances  to  exclude  the  tithes  of  the  common,  and  I  think 
that  the  general  words  of  grant  used  are  sufficient  to  carry  them. 
9.   SoLME  V.  Bt  LLOCK.  E.  T.  1683.  C.  P.  3  Lev.  165;  1  Sid.  354;  2  Keb. 

290.  312. 
It  is  ttsaal.  Trespass  for  digging  turves.  Justification  by  defendant,  showing  that  a 
however,  grant  of  the  former  lor  J  of  the  manor  had  'een  made  to  I  J.,  to  enable  him  to 
*"ir*K^*  enjoy  the  privilege  of  turbary;  and  that  the  house  in  which  such  fuel  was  to  be 
cominoM'  consumed  had  been  granted  rum  p*  Hincntiis,  to  the  defendant  and  his  heirs. 
K>  state  the  ^^^  question  which  was  agitated  was,  whether  the  turbary  passed  by  the 
grant  as  be  words  cum  perfincnfih ,  without  being  specially  named.  The  Court  observed, 
iog  oriaoda  that  although  it  was  customary  to  set  out  in  deeds  which   were  rxecut<*d  with 

^^*  *  An  apportioiir^ble  common  in  gross  will  ^o  over  in  likr  n  annei :  Cro.  Car.  482;  2  Ro. 

Ab.  60.   S.   C.     TdI  n  common   in  gross  vi'  not  he  transferred  h\  the  mcn'ion  of  litodSj 
tancmeaui,  and  paataraa;  for  it  baa  no  relation  to  landa;  20  Aas.  pi.  9;  2  Ro.  Ab.  bl^ 
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the  intention  of  alienating  common,  the  grant  as  being  of  lands  with  all  com-  commons 
mens  thereunto  belonging,  still  conim  n    appurtenant  clearly   passed  by  the  theteto  be 
word^appnrtenances."     See  Plowd.  381;  5  Co.  17;  Cro.   Jac.    189.  ^253]  I  »ong»og* 
Brownl.  iiO;  Velv.  I8i);  Noy   136,  1  Bulst.  12;  Comb.  127;  Cro    Car.  482;    I   ^^^  i 
1  Taunt.  205;  Cro.  Eliz.  )70.  794;  2  And.  168;  4  Mod.  365;  2.  Brownl.  52; 
1  Bulst.  18;  Sir  W.  Jon.  349. 


V.  RELATIVE  TO  THE  REMEDIES  TO  P^  OTECT  THE 
THE  RIGHTS  APERTAI  I  G  TO  THE  WASTE,  AND 
PRIVILEGES  INCIDENT  THERETO. 

(A)    O.N  THE  PART  OF  THE  LORD-t 

1st,  By  actions."^ 
I.   Cff  the  form  of  action,  _. 

(a  I)  As  to  the  Action  of  ejectment.  ^^avTe  "' 

Crcach  v  WiT.MOT.  Derby  Summer  Assizes.    175i.    i  Taunt    160.  n,  S.  P.  maintained 
Hawke  V,  Bacon.  M.  T.  1809.  C.  P.  2  Taunt.  156.  by  the  lord 

Trespass  for  breaking  closes,  S^. ;  justification  by  a   commoner,   as  being  of  a  manor 
part  of  a  common,  &c.     Evidence  tbat  some  of  the  closes   had   been  inclosed  f*>'  *  di»ei» 
above  400  years,  and  that  the  plaintiff  had  a  little  h  )use  built  on  one  of  them,  -"l     ii® 
and  it  was  insisted  by  the  plaintiff  that  thi^^  no  1  >nger  remained  a  part  of  the  ^y  ^„  ^^ 
common,  that  the  possession  had  fixed  a  freehold  in  the  cottager,  and  that  the  verae  pos 
commoners  were  bound  by  the  statute  of  Uiiiitations    Answered,  that  a  right  of  session  of 
common  cannot  be  barred  by  the  statute  of  liraitations,  that  the  question  was  on  20  years, 
the  mere  right;  and  therefore,though  the  statute  '»f limitations  would  have  been  a  ""^  mast 
bar  in  ejectment,  or  formedi>n  where  the  land  was  in  question;  yet  in  this  action  circnmstnn 
where  the  right  is  in  question,  the  ^^tatute  is  no  bar.      P'r  Lev,  C.  J.    A  pos-ces  have 
session  of  above  40  years  has  been  proved,  and  th  re  is  no  difference  between  recourse  ta 
the  lord  of  a  man  r  and  a  commoner.     The  lord  ould  not  have  brought  an  e-  a  writ  of 

^  In  consequence  of  the  right    whi-h,  it  ha^  been    pointed  out  above,  is  vested  in  com-    ^    ' 
moaers,  questions  have  frequently  arisen  as  to  the  apportionment  of  such  rights   where  a 
partial  change  has  merely  taken  place  in  the  possession  of  the  property  in  respect  of  which 
the  common  was  originally  claimable.     All  common  appendant  may  be  apportioned  under 
each  circumstances,  because,  they  are  of  common. right;  as  when  the  commoner  either  pur- 
chases part  of  the  waste,  or  aliens  part  of  the  land   in  respect  of  which  the  common  is 
claimed;  Co.  Litt.  122.  a;   !  Brownl.    80:  :'d  id.  297;  13  Rep.  66;  8  Rep.  78;  Hob.  25; 
Goaldsb,  38;  Ow.  4;  Mob.  235;  Noy,  30.     So  commons  appurtenant  may  be  apportioned^ 
.where  part  of  the  land  is  aliened,  to  which  the  common  is-  ppurtenant;  Hob    235;  8  Rep. 
79;  4  id.  38.   a.     Put  where  any  parcel  of  land  having  an  appendant  common  becomes 
united  with  the  land    which  confers  the  right,   the  privilege  is  immediately  eitingnished, 
because  it  is  against  common  right;    4  Rep.   37;  1  And,  159;   I   Leon.  43;  Gouldsb.  53; 
Winch.  Rep.  45;  Hutt.  58;  Cro.  Eliz.  594;  2  Brownl   298.     The  same  restriction  seems 
applicable  to  a  common  in  gross;  Ow.  122;  5  Vin.  .Abr.  12.     A  distinc^tion,  ii  would  ap- 
pear, may  be  however  drawn  where  part  of  the  waste,  and  the  land  10   which  it  belongs, 
becomes  united  by  descent,  and  not  by  alienation,  so  as  the  waste  be  not  suichnrged;  Co. 
Litt.  148.  a.  149.      But  where  a  right  nf  common  in  grORswas  for  a  fixed  number  of  cattle. 
Lord  Coke  was  of  opinion  that  in  such  a  case  it  -should  be  apportioned:    Co.  Lilt.  149. 
And  he  expresses  himself  in  a  similar  way  respecting  estovers,  tutbary,  and  piscary;  ibid.; 
see  also  Flet.  814;  Co.   Kit|.  115.  n.     It  has  been  determined  that  where  common  is  en- 
joyed for  a  certain  number  of  caitle,  and  so  small  a  portion  of  land  to  which  it  appertains 
be  demised  as  will  not  keep  an  ox,  or  a  sheep,  the  right  shall  remain  in  the  lessor,  yet  so 
as  hofhall  not  surcharge  the  land;   13  Rep.  66.     It  muy  be  as  well  to  state  tbat  in  appor> 
tiooing  the  land,  the  quality  and  quantity  of  the  land  in  respect  of  which  the  allotment  it» 
made  must  be  attended  to;  see  Gouldsb.  117;  37  H.  6.  34;  and  see  Woolrych,  139. 

t  The  lord  is  also  protected  by  the  (^nurt  of  Chancery  in  his  approvement,  and  the  same 
court  will  compel  an  equitable  fulfilment  of  contracts  between  him  and  his  tenants;  see 
Woolrych  on  Right  of  Common,  p.  391. 

t  As  to  the  remedies  which  may  be  resorted  to  at  the  leet,  a  distinction  must  be  obser- 
ved between  public  nuisances  and  injuries  affecting  private  property.  In  the  former  instance 
only  can  offenders  be  punished  at  the  leet;  see  Cro.  Eliz.  448;  Sir  T.  Rd.  160,  2  Keb. 
387.  526;  Cro.  Car.  497. 

§  The  assize  of  novel  disseisin  used  to  be  the  most  usual  remedy  prior  to  the  adoptioo 
of  a  mjre  modern  form  of  procedure.  The  writ  declared  that  B.  bad  unjustly  desised  A. 
of  his  common  appendant,  &c,  (or  if  in  gros-*  of  hi^  common  generally),  and  commanded 
the  sheriff  to  restore  the  tenement  to  A.  till  thp  first  assize  for  the  count  v,  &c. 
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jectment  after  20  years'  possession.     Here  the  commoner,  if  he  had  any  right, 
[  633  "]    should  have  brought  an  assize  of  common,  and  not  made  an  entry.     The  jury 
were  directed  to  find  for  the  plaintiff. 

(6  1)  As  to  the  action  of  trespass."^ 
This  form  of  action  may  be  resorted  to  where  the  lord  is  disturbed  in  the 
enjoyment  of  his  soil  either  by  strangers,  or  by  his  tenants. 

'  In  the  case  of  a  dutorbance  of  a  lord's  waste,  ^he  writ  of  quo  jure ^  which  is  now  ont 
of  Qse,  was  resorted  to  by  the  lord  or  terre-tenant.  It  commanded  the  sherifTto  sarnman 
the  defendant  to  show  by  what  right  be  claimed  common  in  the  plaintiff's  lands.  The 
tenant  then  made  his  defence,  and  set  ont  his  title,  showing  his  seisin,  and  the  esplees  on 
which  the  defendant  denied  the  seisin,  and  the  mise  was  joined  as  in  a  writ  of  right;  F.  N. 
B*  138.  The  proceeding  is  in  fact  in  its  nature  a  writ  of  right;  ibid,  The  process  is  by 
summons,  attachment,  and  distress;  and  if  after  appfarance  the  tenant  makes  default,  a 
grand  distress  issaes  forth;  F.  N    B    128;  see  Brit.  150. 

Another  remedy,  which  b  now  superseded  by  the  more  «fficacioQs  and  easy  remedies  of 
later  acts  of  parliament,  may  be  here  mentioned,  viz.  the  writ  of  noeianter.     Its  object 
was  to  protect  ihe  owner  of  the  soil  against  maiictons  persons,  who  threw  down  hb  inclos- 
nres  after  he  had  approved  parcel  of  the  waste.     It  was  enacted  by  Westminster,  2.  1 3  Ed. 
1.  c.  46.  that  if  any,  upon  jast  title  of  approvement,  do  make  a  diich  or  hedge  for  that 
parpose,  which  is  afterwards  thrown  down  by  some  who  cannot  be  discovered   by  verdict 
rf  the  assize  or  jory,  and  the  tovvn^  adjoining  wi!l  not  indict  sach  ss  are  gni.'ty  of  the  fact, 
in  such  case  the  said  toivn  shall  be  distrained  io  level  again  snch  ditch  or  hedge  at  their  own 
cotfts,  and  also  shall  yield  dimiges.     The  statute  ioclnds  grantees  of  commons,  owners  of 
wastes,  and  even  grantees  of  the  herbage;   1  Shorfv.  106;  though  an  objection  was  made 
that  the  statute  does  not  extend  to  every  lord,  hut  only  to  such  as  approve;  -0  Mod.  153. 
The  proceeding  under  the  statute  was  lo  obtain  !he  writ  out  of  Chancery  returnable  in  the 
K,  B.,  with  an  intervening  time  of  15  days,  between  the  test  and  return;  1  Show.  80;  3 
Salk.  167.     It  is  not  necessary  to  state  what  estate  the  plaintiff  has,  Cro.  Car    280;  3 
Salk.  167;  Carth.  144.     It  is  to  be  observed,  however,  that  possession  in  some  one  should 
be  avcrriid;  I  Show.  106;  Carth.  239.     The  wrir  thereupon  is  directed  to  the  sheriff  of  the 
county  to  make  inquisition  relative  thereto.     On  the  return  of  this  writ  by  tffe  sheriff  that 
the  same  is  found  by  the  inquisition,  and  chat  the  jnrv  are  ignorant  who  did  it,  the  return  being 
filed   in   the  Crown  Office,  there  goes  out  a  writ  of  inquiry  of  damages,  and  a  distrin- 
gas to  the  sherifTto  distrain  the  circom  adjicent  vills   to  repair  the  hedges  and  fences  so 
destroyed  at  their  own  charge,  and  also  to  restore  thedt:iiages,  &c. ;  see  Ca.  Temp.  Hard. 
355;  I  K.eb.  358;  1  Show.  ^O^.     The  charges  for  the  defence  of  the  .several  vills  must  be 
raised  by  agreement;  and  if  ihey  cannot  agree,  eich  vill  is  to  bear  their  own  charges.     In 
general  a  year  and  a  day  is  allowed  for  the  parpose  of  di<«cnvering  and  indirting  the  offen- 
ders; 2  Inst.  476;  1  Latw      5S.      But  it  has  been  deter  i.ined  that  no  title  can  be  made  to 
so  long  a  time  as  a  matter  of  ri«ht,  but  that  a  convenient  time  ought  certainly  to  be  al- 
lovved;  Skin.  94;  »Salk.  167,  Cro  Cir.  440;   :0  Mod.  157.     On  the  neglect  of  the  vUb 
to  indict  within  a  year  and  a  day,  the  lord  shall  also  have  an  action  on  the  stat.  in  the  same 
manner  as  a  man  who  is  robbed  hjs  by  the  ;<!atate  of  Merton  against  the  bundred;  1  Rol. 
liep.  365.     So  there  5ppe.«r<  lo  b-    wo  remedi«>s,  one  by  action  afler  the  year  and  a  day, 
the  otlier  by  distrin.;as  on  inqo&st  and  writ  of  in«{oiry  within  a  convenient  time  after  the 
ofience.     And  it  has  been  dcteruiined  that  ihere  need  not  he  any  notice  of  the  eiecution  of 
the  writ,  because  it  is  traversable :  :>  S  \k    167.    Rex  v     Penrith  inhahitants.     Sometimes 
:wo  writs  of  distriit^ajt  have  been  mo%ed  for.  one  for  ihedtmages,  the  other  for  the  build- 
ing up  the  fences;  but  the  C'oa.t  genei.t.iv  emLodifJsuch  damages  in  the  writ;  2Keb«  ti63. 
Oi>4  723  I  Mod- 05:    I  :?id.  107;   I  Keb.'  4:5;   I  Lu\%l.  t57. 

Where  the  proceeding  is  by  Ji-'r't ;  f!«,  ihc?  inhabii  xuls  are  allowed  to  come  in  and  plead, 
and  ailhoogh  at  first  doubled,  ii  wis  tin  <  l\  JtrleniiincJ  ihst  each  xfts.'r/ng^aj  ought  to  con- 
tain a  scire  facias\  I  5?id.  107;  .  .\tj.  O'.o;  I  Lulw  157;  Cro.  Car.  580;  3  Salk.  167: 
S;\.  417;  1  Keb,  479  i'ul  where  th^^  inh;ibitunis  did  not  appear  and  plead,  it  was  in- 
sisted that  they  should  not  he  allowed  io  ii.ake  c\c«?pilon  to  the  return  of  the  inquisition; 
Cro.  Car,  281.  The  tol!o;vi:ig  pleas  will  be  ^:a!hcient  answers  to  the  clai>KS  made  n|k>a 
the  inbabilants;  for  instance,  where  the  nitschief  coiuphined  of  has  happened  in  a  forest, 
ihey  may  say  that  the  inc!o<!ire>  we.»*  .I'.ide  withonl  the  ki  g  s  linccnce,  Cro.  Car.  281. 
Ag:tin,  they  may  piead  lh.:l  the  Mialef.ictors  were  known*  or  that  the  injury  complained  of 
\,a.<  done  before  the  fa.'e  ofiht*  ownern;  Lev.  OS;  or  wilh  llie  connivance  of  the  prosecu- 
tor; Carth.  240:  or  that  they  have  inci.Mcd  one  or  :i.oie  of  the  oHenders;  Cro.  Car.  433; 
or  that  the  injuries  were  not  done  in  ih**  isht;  12  Mod.  .:0;  2  Show.  256;  or  ih.t  they 
.c  not  the  next  udjoi.ii.)>;  viii,  ibid;  or  ilut  they  pulh.d  down  the  hedges  because  they 
\»oro  erected  there  lo  the  diinise  of  the  co.j:moner^;  Va.  Temp.  Hard.  355.  .'\nd  by  pro- 
:  \nalion  they  miy  except  to  ihf  c\CL-<:venei<  of  the  dniiajjes  Tound  by  the  icqnl^iiion;  1 
•vol.  J2»;  Carth.  2'^*^.  Cut  uhe;e  tho>  had  ncjlec'ed  to  make  this  protestation  Itefore  the 
i^uo  was  found  ;s^ain-t  ib^-n,  the  Court  reru>ed  lo  .iKow  them  lo  plead  it  aflerwaids;  1 
>icJ.  21?:  I  KoN.  <»".':   1  !..m  .117.     <9  Jt  j^  ifjt»ir  f'«i»v  r.?  traverse  maicrial  facts,  such  fls 
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(c  1)  ^  to  the  action  on  the  case.  \  634  j 

An  action  on  the  case  may  be  brought  by  the  lord  against  any  parties  Or  action 
through  whose  acts  he  may  sustain  any  consequent  injury.  ^^  ^^^  cas« 

2    Ctf  the  parties  to  the  action,  may  be  had 

The  Provost  and  Scholars  op  Queen's  College,  Oxford,  v.  Hallett.    iri^^not  n°e 

M.  T.    1811.  K.  B.  14  East,  489.  cessary 

A  reversioner  sued  his  tenant,  lessee  of  the  manor,  for  wrongfully  inclosing  that  the  ow 
and  subdividing  parcels  of  the  common,  although  it  was  urged  that  before  the^^.'  of  the 
expiration  of  the  lease,  the  premises  might  be  restored  to  their  former  condi- ?**^  ^**^"*^ 
tion;   the  Court  declared  that  the  action  was  well  brought,  and  that  the  acts^^*^  JJ,^j^^^ 
complained  of  were  a  present  damage  to  the  title  of  the  plaintiff!  gion,  in  or 

3.    Of  the  declaration,^  der  to  eoa 

In  drawing  the  declaration  to  suit  the  various  forms  of  action  just  mentioned,  ble  him  to 
the  rules  observed  in  general  must  be  adhered  to.     It  may  be  here  said  that  "i«j"tai°  a>» 
ejectment  has  been  holden  to  lie  for  the  moiety  of  a  manor.     It  is,  however,  °^^*°'** 
more  advisable  to  state  the  quantity  and  species  of  land  sought  to  be  recover- The  mode 

ed;  see  Adams  on  Ejectment.  28-  Hetl.  146:  Litt.  Rep.  301:  Lutw.  61.        of  drawing 

'^  '  '  r  J  ,j,g  declara 

the  due  execation  of  the  writ,  or  the  qaantity  of  mischief  done;  Carth.  242,    The  clanses  tion; 

of  13  Ed.  1.  c.  46.  have  been,  however,  mach  amplified  hy  the  more  recent  statateB,  and    ^ 

which  give  at  the  same  time  a  more  summary  remedy;  see  Woolrych,  216 

By  6  Geo,  I  c.  16.  s.  1,  if  any  person  or  persons  shall,  either  by  day  or  night,  break 
open,  throw  down,  level,  or  destroy  any  hedges,  gates,  posts,  stiles,  railing,  walls,  fences, 
dikes,  ditches,  banks,  or  other  inclosares  of  such  woods,  wood  grounds,  parks,  closes,  or 
eappices,  plantations,  timber  trees,  fruit  trees,  or  other  trees,  thorns  or  quicksets,  such  lords 
of  manors,  or  owners  or  proprietors  of  the  same,  as  are,  or  shall  bo,  or  may  be  damaged 
thereby,  shall  have  such  remedy,  and  have  and  receive  such  satisfaction  and  recompence 
of  and  from  the  inhabitants  of  the  parishes,  towns,  hamlets,  villages,  or  places  joining  on 
such  wood  springs,  or  springs  of  wood,  &c.,  and  recover  such  damages  against  the  parish, 
&c.  aforesaid,  and  in  the  same  manner  and  form  as  for  dikes  and  hedges  overthrown  by 
persons  in  the  night,  or  at  another  season,  when  they  suppose  not  to  be  espied,  as  in  and 
by  an  act  of  parliament  made  in  the  13  Ed.  1.  intituled,  ^'  lords  may  approve  against  their 
neighbours*  usurpation  of  commons  during  the  estate  of  particular  tenants,"  is  sot  forth  and 
provided,  unless  the  party  or  parties  so  ofiendmg  shall,  by  snch  parish  or  parishes,  &c.  be 
convicted  of  such  offence  within  the  space  of  six  months  from  the  committing  of  such  offence 
or  offences,  any  law  or  construction  to  the  contrary  in  anywise  notwithstanding. 

By  section  2.  jurisdictian  is  given  to  two  or  more  justices  of  the  county,  nding,  city, 
town,  borough,  or  corporation,  wherein  such  offence  or  offences  are  committed,  or  for  the 
joBtices  in  open  sessions,  upon  complaint  made  by  ai;i}  inhabitant  of  the  parish  or  parishes, 
&c.,  or  the  owner  of  such  tree  or  trees,  &c.,  or  of  any  other,  to  cause  offenders  to  be  ap- 
prehended, and  to  hear  and  finally  to  determine  respecting  the  said  offence  or  offqpces;  and 
snch  justices  are  empowered,  on  conviction,  to  inflict  the  same  penalties  and  punishments 
mentioned  in  1  G.  I.  stat.  2.  c.  48.  which  are,  that  the  convicted  offender  shall  be  com» 
mitted  to  the  house  of  correction  for  three  months,  and  be  publicly  whipped  by  the  master 
of  the  said  house  of  correction  once  every  month  during  the  three  months;  or  if  there  be 
no  house  of  correction  in  the  said  county,  &c. ,  that  the  said  offender  shall  be  committed  to 
such  prison  as  is  appointed  for  other  criminals  for  four  months,  and  be  publicly  whipped  by 
the  common  hangman  or  executioner,  once  every  month  during  the  four  months,  And  by 
section  8.  persons  sued  for  any  thing  done  in  pursuance  of  the  said  act  may  plead  the  gen- 
eral issue,  and  give  the  special  matter  of  their  defence  in  evidence,  and  on  a  verdict  for 
them,  or  if  the  plaintiff  become  nonsuit,  or  discontinue  his  action,  they  shall  have  treble 
costs. 

By  29  Geo.  2.  c.  86.  ai\er  enacting  Uuit  lords  of  maiiors  may  inclose  parcels  of  wastes, 
with  the  consent  of  the  commoners,  for  the  plaiHing  or  preservation  of  timber  or  underwood. 
It  is  declared  by  sec.  6.  that  the  same  damages  as  vvould  be  given  under  the  stat.  18  Ed.  I, 
against  parishes,  &c.  should  be  recovered  against  such  parishes,  &c.  not  convicting  persons 
for  cutting  and  destroying  trees  within  such  inclosures  in  six  months  next  aAer  the  ofience, 
and  the  provisions  of  the  above  statute  are  extended  to  acts  done  in  the  day  as  well  as  in 
the  night.  And  sec.  7.  gives  justices  the  power  of  determining  snch  offences  as  in  the  act 
of  6  Ceo,  1.,  and  of  inflicting  the  same  punishments.  And  by  sec.  8.  persons  cutting, 
taking,  destroying,  breaking,  throwing  down,  barking,  plucking  up,  burning,  defacing, 
spoiling,  or  carrying  away  any  tree  growing  in  any  waste,  wood,  or  pasture,  in  which  any 
persons  have  right  of  common,  shall  be  convicted  in  like  manner,  and  incur  the  same 
penalty. 

*  The  venue  is  necessarily  local;  I  Taunt.  379.  It  was  formerly  the  practice,  if  the 
cause  of  action  arose  in  two  or  more  vills,  to  award  the  venire  facias  out  of  each  respec- 
tively; and  in  default  of  such  a  suromons,  judgment  would  then  have  been  arrested,  and  a 
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[•635  ]  4.   O f  the  8uh8€quenl  pleadings. 

And  the  ] .  In  answering  the  complaints  made  by  the  lord,  the  subsequent  pleadingly 
labsequent  j^  ^Yke  actions  of  ejectment  and  case,  whether  brought  bj  liim  against  a  com- 
pleadings  ^^^^^^^  ^j,.  against  a  stranger,  for  a  disturbance  or  encroachment  ou  his  seig- 
rafioided*  norial  rights,  will  not  vary,  they  not  being  governed  by  any  particular  rules 
by  the  i  ules  applicable  to  remedies  at  law  connected  with  rights  of  common,  but  following 
adoptei  in  the  usual  fbrnis  daily  adopted  in  such  forms  of  action. 
oihorcas«8.  2.  FisHBB  V.  Wren.  M  T.    1688.  C.  P.  3  Mod.  560. 

It  will  be.  Trespass  on  the  case.  The  declaration  stated  that  the  plainti^  was  seised 
necessary  ®^*"^  ancient  messuage,  and  of  a  meadow,  and  of  an  acre  of  land,  parcel  of  the 
to  notice  demesnes  of  the  manor  of  C ,  and  set  forth  a  custom  to  grant  the  same  by  copy 
more  at  of  court  roUj  and  that  there  were  several  freehold  tenements  pare  el  of  the 
length  the  ggid  manor,  and  likewbe  several  customary  tenements,  parcel  alsti  thereof, 
pleadings  in  g|.j^j^|j^j,|g  ^^  ^^^  ^jy  of  the  lord;  and  that  all  the  freeholders,  fcc.  time  out  of 
f  ^^Tbon  ™"*^>  ^^-  together  with  the  copyholders,  according  to  the  custom  ot  the  said 
rach  action  manor,  have  enjoyed  solam  d  stparalem  pasturam  ol  the  ground  called  G.,  par- 
is  brongbt  eel  of  the  said  manor,  for  their  cattle  IcvatU  ei  coucharU,  &c. ;  and  had  liberty  to 
against  cut  the  willows  growing  there  for  the  mending  of  their  bouses;  and  that  the 
commoners  ^^f^QJant  put  some  cattle  into  the  ground  called  G,,  which  did  eat  the  willow8> 
they  are  ofj^^  reason  whereof  the  plaintiff*  could  have  no  benefit  of  them.  Sic.  Upon  not 
nainre.**  It  guilty  pleaded,  there  was  a  verdict  lor  the  plaintifis  A  motion  was  now  made 
may  be  m  arrest  of  judgment,  when  the  following  exception,  intir  o/iVi,  was  taken,  viz. 
bere'as  that  the  profit  alluded  to  was  a  prolit  aprendre  in  aiitno  soloy  to  which  all  the 
well  to  tenants  of  the  manor  were  entitled,  and  that  made  them  tenants  in  common; 
enqoire,  be  ^^jj  therefore  in  this  action,  where  damaires  are  to  be  recorded,  they  ouffht  all 
dins  to  tbe^^  j^^i  ^^^  ^^  ^^  urged,  that  although  it  was  true  that  in  real  actions  tenants 
the  conside  in  common  always  sever,  yet  in  trespasses  quarc  clausumfregitj  and  in  person- 
ratioa  of  al  actions,  they  always  join,  the  reason  of  which  it  was  said  was  plain;  because 
the  particu  In  those  actions,  though  their  estates  are  several ;  yet  the  damages  survive  to 
lar  form  ^f  ^j]^  jy^^  it  would  bo  unreasonable  to  bring  several  actions  for  one  single  tres- 
K  I  A  P^^-  ^^  ^^^  other  hand  it  was  c</ntendcd,  that  although  it  was  true  that  a 
inn  who  co™™<>n  was  no  more  than  a  profit  aprendre,  &c  ,  yet  one  commoner  might 
may  pre  bring  an  action  against  his  fellow;  and  that,  besides,  in  the  case  before  the 
scrU>e  joint  court,  they  were  not  tenants  in  conmion^  for  every  man  was  seised  severaUy 
ly  for  rights  of  his  freehold  :t  Mjoumaiwr,  See  Sir  W.  Jones,  276;  Latch.  152. 
of  common  3.  DicKMAN  V,  Allen.  H.  T.   1G88.   C.  P.  2  Vent    1S8. 

thev  a^rto  -^^^'^^  upon  the  case,  in  which  it  was  declared  that  the  provost  and  scholars 
procribe;  offing's  College.  Cambridge,  were  seised  in  fee  in.  the  right  of  the  coUego, 
and  8d.  of  a  messuage  in  G.,  in  Cambridge,  and  160  acres  of  arable  land,  lying  in  the 
What  pros  common  fields  of  G.  aforesaid ;  and  the  said  provost,  &c.  and  all  those  whose 
cription  estate  they  have  in  the  tenements  aforesaid,  have  time  whereof,  &c.  for  them- 
™f  ^  d  '  B^1^<^B>  their  farmers,  and  tenants,  of  the  said  tenements,  the  liberty  of  foldage 
pleadinf!  ^^'  ^^  sheep  depasturing  in  the  common  lands  of  G.  &c.  A  lease  was  then  al* 
With  re     leged  to  have  been  made  by  the  provost  and  scholars  to  A.  B.  of  the  said  mes- 

gard  to  the  ventre  de  novo  ordered;  Cro.  Eliz.  104;  Cro.  Jac.  802.  This  was,  however,  remedied 
first  point  it  by  the  stat,  21  Jac.  1.  c.  13.  s.  2.  And  by  4  Ann.  c,  16.  s.  6,  afler  premising  that  great 
has  been  inconvenience  had  arisen  by  the  going  off*  of  trials  from  default  of  hnndrcdore,  it  is  enacted 
holden,  that  persons  shall  be  taken  from  the  body  of  the  connty  wherein  each  israe  is  triable,  by 
that  tenants  which  salntary  provision  the  old  law  in  this  respect  as  to  villa  and  hnndreds  is  now  abroga- 
in  common  ted.  Still,  where  the  waste  in  which  the  common  is  claimed  lies  in  one 'county,  and  the 
and  joint  to  land  to  which  the  right  appertains  is  in  another,  it  seems  that  the  jnry  shall  be  equally 
nants,  may  drawn  from  both  connties;  Cro.  EHk.  471.  Of  coaree)  if  the  cause  of  action  arises  entirely 
sue  lege  within  a  county,  one  venire  will  suffice;  Cro.  Jac.  650;  and  2  &  8  Keb.  108.  166;  and 
ther  whore  Woolrych,  p.  809.  &c.  For  Forms,  see  PetersdorfT's  Index,  Civil  Div.  tit,  "  Common." 
the  tort  ♦  For  Forms,  see  Petersdorff's  Index,  tit.  "  Common,"  Civil  Div. 

complained  f  So  a  husband  seised  of  common  in  right  of  his  wife  may  sue  for  a  disturbance  witbonC 
of  is  as  joining  her;  2  Bulst.  14.  When  however  he  prescribes  for  a  common  in  right  of  his  wife, 
great  to  the  be  must  allege  a  que  estate  in  himself  and  his  wife,  and  the  estate  in  his  wife;  Noy.  Rep. 
one  as  to  G6.  And  there  seems  not  to  be  any  reason  why  a  tenant  for  life,  and  the  reversioner, 
the  other,  should  not  join,  for  they  claim  nnder  the  same  prescription;  see  Woolrvch  on  Rights  of 
Common,  2H5. 
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suage,   and  160  acres  of  land  for  20  years,  which  said  A.  B.  let  them  to  the  Af  to  tli« 
plaintiff  for  six  years,  hy  virtue  whereof  the  plaintifT  entered  and  was  possess- '"*°''®'®^ 
ed.      The  declaration  next  averred  that  ihe  said  defendant,  not  ignorant  of  the  {^♦"t  jj,^ 
premises,  did  put  ^00  sheep  into  the  common  fields  of  G.,  and  there  kept  and  been  deci 
depastured  them  for  a  certain  time;  Init  that  defendant  did  not  properly  fold  ded,  that  a 
the  said  sheep  as  he  ought,  nor  permitted  the  plaintiff  to  enjov  the  hcnciits  to  prescrip 
be  [derived  from  his  right  of  ioldage,  by  reason  of  which  he  was  damnified  ^^^  ™*y 
to  a  certain  extent.     The  defendant  pleaded  not  guilty,  and  a  verdict  was  ^®  l!ll  Jf 
found  lor  the  plaintiff;  but  the  judgment  was  subsequently  arrested,  on  a  ground  iJ[^  in  a  bo 
foreign  to  the  point  now  under  consideration.  dy  aggr* 

4.  MossEv.  Bennett.  IL  T.  1722.  K.  B.  8  Mod.  120.  gate. 

T^respass  on  the  case  for  disturbance  of  common,  by  covering  so  much  of  L  ^^'^  ] 
the  commoD  filled  wiih  hurdles,  &c.     Plea  in  justification,  that  the  college  of 
New  Elme,  in  the  county  of  Oxford,  was  seized  in  fee  of  the  lands  in  the  dec- 
laration mentioned,  and  being  so  seized  made  a  lease  thereof  to  the  defendant  A«  where  a 
for  life,  and  that  he  (the  defendact)  had  a  right  by  prescription  to  have  a  fair  "**'"',^°JrJ 
on  the  said  common  every  year,  on  such  days  in  the  year,  and  to  have  hurdles  '^^riS**^ 
to  keep  and  inclose  cattle  there,  and  a  right  to  so  much  ground  on  the  said  |^_  of  New 
common,  as  would  keep  the  said  hurdles  from  fair  to  fair.     And  upon  a  de-Eime,  in 
murrer  to  this  plea,  it  was  objected  that  it  was  ill  and  repugnftnt,  because  a  Oxford,and 
seisin  in  fee  was  laid  in  the  college,  and  an  estate  for  life  in  the  defendant^  jtwaii  plea 
but  it  was  disallowed,  for  it  is  good  reddendo  singula  singulis,  ded  that  the 

ing  eo  aeised  made  a  leiue  to  the  plaintiff,  tho  prescription  was  nolden  good.  ^^  ^^    ^ 

5.   PoTTBii  v  North.  M.  T.  1668.  K.  B.  1  Saund.  351.  S.    C.  1  Vent.  383. 

It  was  a  question,  whether  a  prescription  by  freeholders  and  a  custom  by  proserin^ 
copyholders  might  be  joined  in  the  same  declaration.     The  Court  seemed  in- lioQ, iiu^t 
clined  to  think- the  prescription  good,  although  it  was  agreed  that  an  entire  thing  may  be 
could  not  be  claimed  by  prescription  and  custom  together,  as  was  done  in  the  joined  ia 
case  bef^^re  the  Court;  for  the  grant  to  the  freehold  tenants,  and  the  usage  of  P^oadinga, 
the  copyholder,  could  not  begin  together,  on  the  ground  that  the  common  was  ^1™*^^^^ 
iirst  enjoyed  by  the  usage  of  the  copyholder,  and  then  by  the  grant  of  the  lord  ^^^^  ^  ^^^ 
immediately  to  the  freehold  tenants.  cription  by 

6.  Underwood  v.  S\unders.  M.  T.  1675.  K.  P.  2  Lev.  178.  freeholden 
Declaration  in  case  that  plaintiff  was  seized  of  such  lands,  and  that  he  and«»d  a  cos 

all  those  whose  estate  he  had,  simtU  cum  tptibusdam  eUHia  ienailibus  tent  per  ^^^y'^jjjg^ 
jnom  curifB  de  manerio  in  «7,  time  out  out  of  mind,  ^c.  have  had  solam  pasi^ram  ^   |^^ 
ID  such  a  clbse,  from  such  a  time  to  such  a  time,  and  that  the  defendant  distur- joined  ia 
bed  him.     General  demurrer  on  the  following  grounds:  1st.  That  cum  9iit6iM-tbe  same 
dam  aliis  ienentibus  was  uncertain,  Ijoth  as  to  what  kind  and  what  number  of  d«clara 
tenants;  xid  That  lie  ntan^rto  in  J  did  not  sufficiently  show  what  manor,  for  *'<>°'t 
several  manors  might  be  in  one  vill,  and  every  manor  had  a  particular  name,    i   638  ] 
For  these  reasons  the  Court  held  the  declaration  defective,  and  gave  judgment  Theee 
for  defendant.  po'n^    he 

7.  Hutchinson  v.  Jackson.  T.  T.  1686.  C.  P.  2  Lutw.   13'i4.  I!9!!**"h 
Declaration  in  trespass.     Plea  that  A.  B.  was  seized  in  fee  of  the  manor  ?f  p^'Jciw 

S. ,  of  which  locua  in  quo^  and  also  a  messuage,  &c   are  parcel;  that  the  said  ^i^^  ^f 
messuage,  &c.  are  copyhold  lands,  and  descendible  jurehitreditariiy  as  by  thepieadinc  as 

*  A  tenant  in  fee  simple  has  an  esUte  of  sufficient  dignity  lo  prescribe  in  his  own  name;  applicable 
6  Rep.  60;  bni  a  tenant  for  life,  or  years  at  will,  or  by  elegit,  must  use  the  name  of  the  to  snchac 
fee  when  they  prescribe,  by  reason  of  the  weakness  of  their  estates:  7  E.  4.  26,  6  Rep.  tion  of  tree 
60,  D>.  71,  9  E,  4.     The  title  of  a  rector  to  a  common  is,  that  he  hath  been  and  is  rector  P^s  must 
of  the  parish  chorch  of  A.,  and  seized  as  such  rector  of  the  premises  which  give  the  right  of  be  next  ex 
common,  and  that  his  predecessors,  rectors  of  the  rectory,  have  been  used  to  have  com-  amined, 
mon  in  respect  of  these  premises:  8  Chit,  pi.  644:  Willee,  282.     It  is  said,  that  if  A.  «nd  as  a  ge 
be  seized  of  20  acres,  to  which  common  is  appendant,  and  enfeoff  B.  of  10  acres,  B.  must  p«ral  rule 
prescnbe  specially,  to  wit,  that  A.  had  common  appendant  to  the  whole  till  such  a  day  »*™y   he 
and  then  B,  purchased,  af\er  which  he  put  in  his  beasts  according  to  due  appointmeut.ftatedtliat 
4R,87.  ,  m  pleading 

t  Two  proMripcions,  however,  cannot  he  joined  in  the  same  count,  as  to  have  common  a  ngnt  ot 
•   for  his  theep  appurtenaut  to  one  house,  and  the  like  to  another,  for  a  distinct  title  is  in  such  common, 
case  necessary;  Dy.  164,  ^  """^"^ 
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■■■gr— nheffcary  ^-.e^  ''ailflf<  'eiiiixic--«^;ijr.  t&ac  die  «i2  JL  B.  fiate^  them  by  copj^^ 
"   k«  V.  v.e  -ie'eTiit-^ar  azm  :-^  i^-ir-.  i-r. .  'a*  wTinia  ^  ^mL  Banor  there  is  a 


^'^  ICS9C .«!  or  '"v^r^  tftsaac  :^ •: .  "  <  Xii-^e  crmBr-a.  s^z    b.  ifee  Jicai  tn  qm^ and  that 


A»  vfceiaer  zzier't's  z%  Z3it^^  ihc*A  iniiiiiiiii  €  :>:  a.  jnenrrsnoa.     T^  pt«a  was  dcamrrs^  to, 
M.  -uM^  r^'-iiiLi  •Ii-n  i  wa*  t^j^es^tc  '.^  la/  tjae  iaa^  vcre  eopyholL  and  ret 
4iiE-«r«(:^::i:*f»      Tie  tl .^tir:  ixi» -we«t  tae  ^LaaiL  .lt.  iuhuvij^. tkat  the  afie^atioiis 
w»r»  c»!«rcter*i'  jutcosBteac  wtli  eat*  a  rtaer 
,-»  1    F.-liT  T    T^>^i.  T.  T.  !T  ->  t  R  2  .j^IUjni.  1188. 

P-r  Ctr.      A  '^ttsT  cnarv  t^nnat  a  a  :«<»  funTtc  ▼  Li.'n  a  manor  may  prescribe 

*U:«:'*T  R  « '•^.  H.  T    ;  >:?  K.  B  2  Saand.  320. 

ca*«  if  w:.-il»:  ir*  or,  t::ii  a*  tcstaa.::  bj  ci^py  claim  only  by  cush 
t'.aa.  th^y  BP?«<i  s»x  '5ij>'*-  Li*? 3-  estate-*  ic  ce^^aai.  a*  whether  they  are  in  fee,  for 
kdr^ar  i.r  vear?.  &.c  :  t«z:  iriai  :hc  Uv  «:t^  regard  to  fireeholderB,i8  difierent. 

10.  Datt  t.  WtT5.  H.  T.  !  r^I.  K.  R  I  Keh.  652. 
°'     b  t^  cajf^.  which  was  an  «:tx>o  oc' replevin  fjr  two  beasts  taken  in  A.,  the 

av-  wry  stated  the  &>-«.?  's  ^w,-  to  be  the  par?T*3  frank  tenenent.  The  plaintiff' 
^  I' jajaari,  by  cwBtccn  >'jr  mZ  ^he  corybiikiers  ol'Blackniere  in  the  manor  of  D.  to 
have  led  to  have  eofcraos  in  A. :  to  which  the  arowant  demoffred,  because  he 
AnmM  hare  prescribed  m  the  k'cd's  name.  A.  bcine  oat  of  the  manor.  The 
"v^  trwih.  hoverer.  arpcared  to  be,  that  A.  was  ascieatiy  parcel  of  the  manor,  and 
had  been  bfel«  srrerE^  by  the  lofd.  Bo/  the  C«art  5aid:  in  general  cases 
the  ccpjholder  set^  £xih  thai  erery  cnstocnanr  tenant  of  the  premises  has  had 
fir>:«  time  uianeiuuf  ial  the  right  of  cooHDoa  which  he  claims  on  a  certain  waste, 
tl<^  beinz  vgthxB  and  parcel  ••!'  the  manor,  as  bekmg^injr  to  them;  but,  when 
*^  gggg  the  waste  is  sitoaied  m  a  5traK2er*s  «oA,  the  prescription  shoold  be  in  the  name 
■^.j^  of  the  lord:  nairely.  that  the  lord  ^the  manor  and  his  ancestors,  and  all  those 
wh:49e  e^aie  he  ha<.  hare  had  cofz;m»^Q  for  their  costoonry  tenants  in  the  waste. 
The  parti  o^bt,  there^e,  in  this  case«  to  haxe  prescribed  specially,  that  the 
PAT  lord  ha«L  op  to  sv^h  a  time,  c  --ram^n  for  his  cnstomary  tenants,  and  that,  at 
*^  ^^^  that  time,  the  I  rd  enfrinrhiscd  the  tenement;  and  that,  since  that  time,  the 
HkL  wm  ^^^  *^  ^"^  tenaifts  have  had  the  right  of  common.  See  4  Rep.  31 ;  Cro. 
i-.,.„tl-,   EhL.:y^K   1  Batt.   J9.    I  Saand.S4d:  oTaunt.377:  I>r.364;  2H.  61.566. 

ana  v^^h^uho  ^ 

it  «oshl  ^  ■"  *  ctiaBsvr's  «o:  .  isd  :b  that  case  tb«  pvescnptioa  ^o«ld  be  ia  the  name  of  the  lord,  as 
h  if  ahran especuzi  ibxi  cbe  r«al  basi»  o*  wkith  the  preseripCioB  festsshoold  be deTe)oped.t 

1 1.  Ex  .L  5H  T-  Bra!«ELL  T.  T.  1763.  2  Wils.  258. 

Ceie  ■»«(  Replevin  for  inking  plaint ifl^i^  cade:  avowry « that  Bumell  was  seized  in  fee 
be  tahea  and  in  possession  o*'  a  certain  ancient  messoage,  and  that  Ingham  was  tenant 
■otto  join  and  occnpier  r»f  another  ancient  me5s;]age:  and  that  Bumell,  as  owner  and 
uituAulea  occupier  of  the  me^suag'^  then  in  his  posse^<?ion,  and  Ingham,  as  owner  and 
esu  ia  iach  ^^^^^^"^  <"'f  the  messuage  :?».?n  in  bis  possession,  and  all  other  occupiers  of  the 
3  pl^  said  messuage,  have  had  time  oat  of  mind,  and  of  right  ought  to  have,  common 
of  pa^ure  in  the  /oc2m  im  qno^  6fc,,  and  that  they  therefore,  took  the  cattle  dam- 

t  la  the  plea  lie  stales  his  fraefaold  ia  a  certain  racssnage  and  lands,  describing  their  sit- 
aatJoo  and  his  occnpation  oftheoi,  and  sajs.  that  from  time  immemorial  be,  and  all  those 
wboie  ertale  be  ha«  in  the  said  mesoage  and  lands.  Lave  been  accnstomed  to  have  for  him- 
self and  themselves,  h»  and  their  tenants  and  farmers,  bein^  occapiers  thereof,  common , 
stating  the  natnre  of  it  as  belonsii^;  to  those  pren.ises:  Cro.  iac.  43<».  If  the  right  of  com- 
mon be  qualified,  either  for  a  limited  number,  or  a  ponicolar  descriptioD  of  cattle,  or  at 
panicalar  times  of  the  year,  or  if  the  defendant  have  anv  land  in  the  locus  in  quoy  the 
plea  mast  be  framed  accordinglv.  See  also  the  precedents^  Rast.  Enst.  618;  1  Sannd.  222; 
aiid  the  notes  to  1  Saond.  339-46  and  347-53,  and  2  Sacnd.  1  to  6,  and  324-9,  and  Com 
Dir.  tit.  Pleader;  aod  lit.  Common,  as  to  the  mode  of  pleading  rights  of  common  in  gen- 
erM.  IT  there  be  any  reason  to  apprehend  tivit  the  prescriptive  right  of  common  may  hav* 
been  extingaisbed  by  unity  of  posse^^ion,  it  is  proper  to  add  a  plea  claiming  the  right  of 
common  by  non-cxi>ting  grant. 

*  It  has  been  held,  that  when  a  feoffment  is  pleaded,  it  shall  be  intended  to  have  been 
by  deed;  Cro.  Car.  4t>2;  Cro  Jac.  411. 

X  After  this,  the  grant  of  the  copyhold  and  the  admission  are  set  forth  with  the  conae- 
qncnt  entry  of  the  tenant.  The  defendant  in  his  plea  then  said,  that  having  oGca5ion  to 
use  his  commnn,  ho  put  his  cattle  upon  :he  place  in  which,  &c. 
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Sige  feasant.  The  plaintifl  pleaded  in  bar,  and  traversed  the  right  of  common,  [  640  "J 
and  thereupon  issue  was  joined,  and  a  verdict  given  for  defendants.  The 
Court  afterwards  amended  the  judgment,  observing  there  was  a  defective  title 
in  one  of  the  defendants;  and,  although  the  first  defendant  had  pleaded  his 
right  well,  y.et  a  plea  could  nut  be  good  in  part  and  bad  in  part,  and  a  prescrip- 
tion in  respect  of  mere  occupation  was  of  course  void. 

la.  Stott  v.  Stott.  M.  T.  1812.  K.  B.   16  East,  343.  Evenaltho' 

Trespass  quare  clawumfregity  4rc.     Plea,  that  defendant  was  seized  in  his  '*  "  ^^^  ne 
demesne,  as  of  fee  of  a  messuage  in  the  parish,  and  that  he  and  all  those  whose  ^^^[J  V^ 
estate,  &c.  have  a  right  of  way  for  himself,  his  and  their  farmers  and  servants,  ^hg' com 
occupiers  of  the  messuage,  ^c.  over  the  locus  in  quo^  to  and  from  the  messu-mooer  w«s 
age,  &.C.  as  appertaining  thereto.     A  verdict  was  taken  for  the  plaintiff,  under  in  posses 
certain  restrictions.     A  rule  nisi  was  afterwards  obtained  to  enter  the  verdict,  '^^^' 
upon  the  issues  which  had  been  entered  for  the  plaintifl^,  for  the  defendant; 
when  it  was,  inter  aita,  contended,  that  the  plea  should  have  gone  further,  and 
•alleged  that  the  defendant  was  the  occupier  of  the  messuage  and  land,  in  right 
of  which  he  claimed  the  prescription,  in  order  to  bring  him  within  the  prescrip- 
tion, which  was  for  occupancy  only.     But  the  Court  said,  that  the  allegation 
of  aeisin  was  sufHcient,  and  prima  fade  implied  occupation,  unless  the  contra- 
ry be  shown  m  pleading,  and  that  the  plaintiff  should  have  replied  that  the  oc-  it  is  essen 
cupation  was  in  another  if  he  had  meant  to  insist  on  it.     See  4  M.  ^  S.  387.      tial  on  spe 
13.  Clark  V.  King.  E.  T.  1780.  K.  B.  3  T.  R.  147.  cialdemnr 

Action  of  replevin .     Cognizance  by  defendant  as  baililT  of  A,  B. ,  and  justi- ''®'  l?*^  '**• 
fication  taking  the  cattle  as  doing  damage  in  the  locus  in  quo.     The  plea  in  J[^^  orcs'^*^ 
bar  stated  a  prescription  for  common;  but  it  was  not  expressly  alleged  that  thecription 
owners  of  the  estate  had  used  it  from  time  immemorial      The  replication  tra- should  be 
versed  the  right  as  stated  in  the  plea  in  bar.     The  plaintiff  had  a  verdict.     A  inserted  ia 
motion  was  now  made  in  arrest  of  judgment;  but  the  Court  refused  the  rule,  *^^^®^*'****'* 
observing:  although  this  is  not  accurately  stated,  yet,  at  any  rate,  it  is  suffi- J'^^^'jjjJ^^^ 
cient  after  verdict.     It  states  a  right  of  common  in  all  those  who  held  the  es-  racy  is  cur 
tate;  and  unless  a  prescriptive  right  had  been  proved,  the  plaintiff  could  not  ed  by  the 
have  obtained  a  verdict.     See  Gob  347.      '  verdict. 

14.  Clarkson  v.  Woodholse.  M.  T.  i;84.  K.  B.  6  T.  R.  412.  n. 
An  objection  was  made  to  a  custom  of  a  manor,  which  was  relied  on  in  this  T**®  ^™{^ 
case  as  authorising  certain  parties  to  hold-  moss  dales  in  severalty,  and  "'^'hich"®^^  i^J^ 
was  pleaded  as  existing  within  a  certain  manor,  on  the  ground  that  (he  custom  ^anor 
appeared  in  evidence  to  attach  to  many  ancient  messuages  out  of  the  manor;  wherein  the 
but  the  Court  upheld  the  custom,  saying:  where   an  individual  has  enjoyed  a  waste  is, 
right,  time  out  of  mind,  without  being  able  to  trace  the  origin  or  foundation  of'*p^^J^  ^^} 
his  right,  a  grant  is  presumed;  and  therefore,  if  the  occupier  of  a  certain  mes-    "  lault  is 
suage  has  enjoyed  it,  he  must   claim  it  by  prescription;  but  when  the  claim  j^^  thestat. 
depends  on  a  general  rule  of  property  within  certain  limits,  it  is  alleged  as  a  le  &  17 
custom,,  or  lex  loci.     All  local  or  real  property  must  be  governed  by  such  law:  €ar.  2,  c. 
it  has  no  relation  to  persons  out  of  the  limits.     Property  in  England,  Ireland,  ^* 
Jersey,  i^-c.  must  be  enjoyed  according  to  the  laws  of  each.     So  this  moss,    I    ^^^   ] 
though  granted  to  persons  out  of  the  manor,  must  be  enjoyed  subject  to  the  laws 
of  the  manor. 

15.  Hockley  v.  Lamb.  H.  T.  1699.  K.  B.   1  Ld.  R.  645., 
This  was  an  action  of  trespass.     The  plaintiff  claimed  a  right  of  common  ^"  °J^®![  '® 
in  a  field,  a  tempore  fractionis  campi.     There  was  a  verdict    for  the   plaintiff.  JJ^crip  * 
A  motion  was  made  in  arrest  of  judgment,  on  the  ground  that  it  did  not  ap-  ^ion  should 
pear  what  common  was  claimed,  the  law  not  giving  any  construction  to  the  be  certain 
words  a  tempore  fractionis  campi.     And  it  was  the  opinion  of  Holt,  C.J.  that  and  specific 

*  The  omission  of  the  vill  in  which  the  premises  lie  which  confer  the  right  is  also  fatal;  7°  .  . 
Cro.  Jac.  2S8.  The  inaccuracy  of  the  plea  in  this  respect  is  cured  by  the  stat.  16  &  17  ^®'"**>'^ 
Car.  2.  c.  8. 

t  For  if  the  right  given  in  evidence  differ  from  that  claimed,  so  that  ope  entire  prescrip- 
tion is  not  proved,  the  claim  will  fail  altogether;  Noy.  Rep.  67.  But  this  distinction  must 
be  noticed  as  drawn  in  the  books,  that  where  the  prescription  varies  in  th«  species  and  not 
in  the  number  of  cattle,  the  inaccuracy  will  not  totally  vitiate  it;  see  Cro.  Eliz.  722. 
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aach  ODcertain  pleading  could  not  be  aided  bj  the  verdict;  but  Gould,  J* 
thought  the  contrary. 
As  for  in  16.  Pkppin  v.  Shakespbar.  T.  T.  1796.  K.  B  6T.  R..748. 

stance  a«to  j*\^^  defendant  pleaded  to  an  action  of  trcspasci,  that  a  certain  customary 
ita%n^v  ^  tenement  was  granted  to  him  in  fee,  according  to  the  custom  of  the  manor,  and 
meat;  ^^^  <dl  the  tenants  of  that  tenement  had  immemorially  taken  loam,  sand,  and 
gravel,  for  their  necessary  repairs^^  and  that  he  therefore  entered  on  the  waste 
to  dig  such  loam,  Sfc.  for  the  repairs  of  his  house.  The  Court  were  of  opin- 
ion that  there  ought  to  have  been  an  express  averment  that  the  house  was  out 
of  repair,  and  that  the  entering  and  digging  were  for  the  purpose  of  procur- 
ing loam,  &c.  for  the  repairs  of  his  premises;  for  the'  plaintiff  might  have  tra- 
versed these  facts,  and  they  gave  judgment  against  the  plea. 
17.  Da  Costa  v.  Clarke.  T.  T.  180  .  C.  P.  2  B.  Sl  P.  257;  S.  C.  notS. 

tion-^'^  A  plea  in  bar  to  an  avowry  in  replevin  averred  that  the  '^  Iocub  in  quo  was 

and  is  parcel,  &c.  and  from  time  whereof,  &c.  hath  been,  and  ought,  &c.  and 

[  641 1  ^^  ^^  "£»^^  ought  to  be  open  and  common,  in  manner  following;  that  is  to 

say,  open  every  third  year,  to  wit,  an  or  before  the  15th  day  of  October^  when 

the  com  was  cut  and  carried  off  the  same  for  a  lone:  ^f»e,  to  tmf,  for  three  weeks 

and  upwarde.^^    The  plea  then  set  forth  the  plaintiff's  title, and  continued  that 

*^  the  party  being  so  possessed  before  the  said  time  when,  4rc.  put  the  aiud 

cow,  being  his  commonable  c<w,  &c.  into  the  said  field,  8lc.   as  it  was  lawful 

for  him  to  do,  the  same  time,  and  from  thence  until  and  at  the  taking  of  the 

same  as  aforesaid,  being  when  the  said  field  was  and  ought  to  be  open  and 

common  as  aforesaid.''     Replication,  that  the  said  field,  &c.  ^^  ought  to  be 

open  every  third  year,  only  whilst  every  part  thereof  has  been  unsown  with 

corn  and  ffrain."     The  rejoinder  traversed  this;  and,  on  issue  joined,  the 

plaintiff  had  a  verdict;  a  rule  nisi  to  enter  judgment  for  the  defendant  non  o6- 

elanle  veredicto  was  obtained,  on  the  ground  that  the  right  was  not  sufficiently 

described.     Lord  Eldon,  C .  J.  held,  that  as  no  particular  time  was  alleged  as 

the  period  when  the  cow  was  put  in,  the  words  **  when  the  field  was  and  ought 

to  be  open   and  oommon  as  afortsaid^^^  might  be  taken  to  refer  to  either  the 

In  confe      "  ^^^^  t^eeib,"  mentioned,  or  the  time  intended  by  the  word  ''  upuMireif ,"  and 

qaeoce  of   that  such  uncertainty  entirely  invalidated  the  plea;  though  it  would  have  been 

which  an    much  strengthened  by  an  averment  that  the  cow  had  been  put  in  within  the 

fj Yf  •;*    three  weeks,  &.C.-  Rule  absolute. 

a  and  aU  ^^-  Hawkins  v.  Eckles.  H.  T.   1801.  C.  P.  2  B.  &  P.  359. 

tboM  Defendant  in  this  case  averred  the  taking  in  his  own  right,  and  averred  that 

whose  68  he  being  seised  in  his  demesne,  Sec.  of  and  in  a  certain,  &.c.  has,  and  all  those 
tate  he  has  whose  estates,  &.c  have  had,  and  have  been  accustomed  to  have,  and  of  right 
from  time  during  all  the  lime  aforesaid  ought  to  have  had,  and  that  he,  the  said  defend- 
flfwere^ac  ****'  still  ot  right  ought  to  have  common  of  pasture  in  and  throughout  the  said 
costoined,  P^ace  in  which,  &.c.^'  The  plaintiff  demurred  specially,  on  the  ground  that 
and <f tiring  the  defendant  had  omitted  to  allege  any  particular  time  when  the  ight  of 
all  the  common  commenced  in  each  year,  or  whether  it  subsisted  during  the  whole 
time  ^f ore  year.  It  was  contended  for  the  defendant,  that  in  absence  of  proof  or  a  right 
x^hl  *"*  ®^  common  for  a  less  period  than  a  year,  the  words  '*  durir^  all  Uie  time  afore^ 
mon  '*  was^^*^'''  ™"^^  ^^  holden  to  mean  that  the  right  of  common  attached  during  the 
ondemnr  whole  year.  The  Court  held  the  avowry  bad;  but  offered  leave  to  the  defend- 
rer  holden   ant  to  amend,  which  was  assentted  to. 

inadequate  19.  RoBiNsoN  V.  Raley.  *E.  T.  1751.  1  Burr.  316.  S.  P.  Cundall  v  Hodq- 
toshowa  SQ^    2  Luj^    ,395 

l^rnmoQ  da  '^^^^■^'^  o^  trespass  for  breaking  and  entering  the  plaintiff's  close,  and  de 
nog  a  pasturing  it  with,  Sfc.  Plea,  of  right  of  common.  The  plaintiff  traversed 
wholelyear:  the  right  of  common.  All  these  issues  were  found  for  the  defendant.  The 
And  avoid  replication  traversed  the  plea  to  the  fif\h  count  "  that  the  cattle  were  the  de- 
any  duplici  fondant's  own  cattle,  and  that  they  were  levant  et  couchant  upon  the  premises, 
tj:  and  commonable  cattle."     To  this  there  was  a  special  demurrer  for  cause, 

\*z.  that  the  replication  was  multifarious,  and  that  several  matters  specifying 
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diem  were  put  in  isaae,  whereas  only  one  single  matter  ought  to  be  so.  Per  [  ^43  ] 
Lord  Manstield.  The  substantial  rules  of  pleading  are  founded  in  strong 
sense,  and  the  soundest  and  closest  logic,  and  so  appear  when  well  under- 
stood and  explained;  though  by  being  misunderstood  and  misappHed,  they  are 
often  made  use  of  as  instruments  of  chicane. .  As  to  the  present  case,  it  is 
true  issue  must  be  taken  upon  a  single  point;  but  it  is  not  necessary  that  this 
single  point  should  consist  only  of  a  single  fact;  here  the  point  is,  the  cattle 
being  entitled  to  common;  this  is  the  single  point  of  the  defence.  But  in  fact 
they  must  be  both  his  own  cattle,  and  also  levard  et  cauehoniy  which  are  two 
di:ierent essential  circumstances  of  their  being  entitled  to  common;  and  both 
of  thetn  absolutely  requisite. 

20.   Bead  v.  Bloom.  M.  T.  1773.  3  Wils.  456;  S.  C.  2  Bl.  926. 
This  was  a  special  action  upon  the  case  for  disturbing  the  plaintifT  in  his  Sach  as  in 
right  of  common,  and  right  to  cut  and  take  rushes  upon  the  common  for  litter  ^^®^^*^'® 
for  his  cattle,  by  ancient  custom*     Plea,  not  guilty.     A  verdict  was  found  for  ^j^^^.* 
the  plaintiff.     A  motion  was  now  made  in  arrest  of  judgment,  when  amongst 
other  things,  it  was  urged  that  the  plea  was  double,  as  it  consisted  of  a  claim 
of  two  distinct  and  several  rights;  viz.  a  right  of  common,  which  doth  not  lie 
in  prendre^  for  the  plaintiff  cannot  cut  and  take  away  the  grass  from  off  the 
common,  but  can  only  feed  and  take  it  by  the  mouths  of  his  cattle;  and  a  ri^iit 
to  cut  and  take  away  rushes,  which  lies  only  in  prendre^  and  cannot  be  joined 
in  the  same  count  with  the  right  of  common,  vi^hich  doth  not  lie  in  prendre.     It 
was,  however,  contended  that  the  right  to  cut  and  take  away  the  rushes  is  only 
a  circumstance  attend mg,  or  part  ol  the  right  of  common,  and  that  both  toge- 
ther may  be  reasonably  taken  and  considered  as  one  united  right. — Judgment 
for  plaintiff. 

21.  White  v.  Coleman.  M.  T.  1672.  BL  B.  3  Keb.  247.  or  depar 

In  replevin  for  taking  cattle  at  Lauiiceston,  the  defendant  Justified  the  taking  tare; 
in  the  parish  of  Lantejos,  without  this  that  he  took  them  at  Launceston.     The 
Court  held  this  an  evident  departure. 

22,  Ellis  v.  Rowles.  M.  T.  1750.  C.  P.  Willes,  638.  For  where, 

Defendant  in  a  plea  justified  taking  cattle  damage  feasant,  and  afterwards  ^^i^  ®™? 
rejoined,  that  they  were  taken  surcharging  the  common.     The  rejoinder  was  f^^*>^  ^^^ 
objected  to,  on  the  ground  that  it  was  a  departure  f^om  the  plea;  that  the  de-j^iQ^^^ad 
fondants,  in  their  plea,  replied  on  the  damage  feasant,  and,  in  their  rejoinder,  mhed  de 
oo  a  surcharge  of  common,  which  did  not  fortify  the  matter  contained  in,  but  fendant^s 
was  a  departure  from,  the  plea;  and  that  the  defendants  might  have  pleaded  '^S^^  ^^ 
the  surcharge  of  common  at  first.     The  Court  were  of  opinion  that  the  ob  jr-  J*""®"» 
tion  was  well  founded      See  Co.  Liu.  304.  a.  XiS^of 

23.  Palmer  v  Stone.  T.  T.  1659.  C.  P.  2  Wils.  96.  awwehaige. 

Declaration  in  trespass  for  impounding  plaintiff's  mare.     The  defendant 
justified  damage  feasant  to  the  king  in  his  forest  of  Waltham.     Plaintiff  re  pi  i-    [  644   | 
ed;  that  A.  F.  was  seised  of  messuage  and  land  near  the  forest,  and  had  a  right  Or  of  cattle 
of  common  in  the  forest  for  one  mare  or  one  gelding,  in  respect  of  every  8O9.  infected 
rent,  every  year,  at  all  times  of  the  year,  except  in  the  fence  month:  that  A.  ^^^^  *  ?^ 
F.  demised  to  the  plaintiff,  who  entered  and  possessed;  and  that,  at  the  ^^^^  pat^on^the 
of  the  trespass,  the  rent  of  the  farm  exceeded  GOl.  per  annum,  and  that  (out  ofeomxioD, 
the  fence  month)  he  put  in  his  mare  into  the  forest  to  use  his  common,  when  whereas 
defendants,  of  their  own  wronff,  took  and  impounded  her.     Defendant  rejoined,  the  privi 
that  the  mare  was  mansy,  and  doine  damace,  and  therefore  defendant  took  and  ^^S^  nnder 
impounded  her,  because  she  was  wrongfully  and  unlawfully  in  the  forest.   The  gtuncQ^Ugi 
Court  thought  that  this  was  a  clear  departure  froni  the  original  pleading,  and  1,^^^  p^^^ 
bad,  since  the  mare's  right  to  be  there,  under  certain  circumstances,  had  been  ooily  com 

'*  It  is  not  always  neceAsary  in  pleading  to  state  the  common  as  appurtenant  to  land  eo  ^  ^.    ^  'I? 
nomine;  for  if  it  be  laid  as  appartenant  to  a  thing  which  in  the  intendment  of  law  prima  ^  ^^ea,tne 
Jaeie  comprehends  lands,  it  is  snfficient  on  the  face  of  the  plea;  2  Brownl.    101 ;  1  Ld.  ^  ^^^infis  . 
Ravm.  726;  Vaugh.  258;  Co.  Lit,  649.  a;  2  I^.  Raym.  1015;  Sir  T.  Jones,  227.     Bnt  J'®'®  ^^^"If ' 
still  it  most  be  proved  at  the  trial,  either  on  the  general  issue  in  a  declaration,  or  apOD  the^.^       oeieo 
issac  of  levancy  and  couchnncy  in  a  justification.  ^^^' 
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It  IS  almoBt  admitted;  but,  because  the  plaintiff  had  traversed  a  matter  of  law  in  his  surre- 
^"''to^?*  joinder,  the'defendant  had  leave  given  to  amend. 
2rTe,*'that  24.  S311TH  v.  Batnard.  M.  T.  1673.  K.  B.  3  Keb.  388. 

the  yarioiM  In  this  case,  which  was  an  action  of  replevin,  the  defendant  avowed  da- 
customs  of  mage  feasant.  The  plaintiff  replied  that  the  Iocm  in  quo  adjoined  to  the  com* 
particalar  q^^q  ^^  which  the  plaintili  's  ground  was  contiguous,  affirming  that  the  waste 
must  be  at  ^^^  i^ever  been  separated  by  any  inclosure  or  fence  sufficient  to  prevent  the 
tended  to  in  ^^c&P^  of  cattle  from  one  common  into  the  other.  He  then  averred  that  the 
framing  cattle  accustomed  to  use  these  commons  had  always  mixed  together  of  their 
this  plea,  in  own  accord,  and  set  forth  that  the  place  where  his  own  right  existed  was  the 
^'h^^h^^h  fr®®'*^!*^  of  A.  B.;  that  his  cattle  were  put  there  by  A,  B.'s  licence,  and  that 
mamier  of  ^^^^  commons  still  adjoining  to  each  other;  the  cattle,  without  his  knowledge, 
jnstifjiac  strayed  into  the  other  common,  in  which,  &c.,  and  then  justified  the  trespass 
patting  cat  complained  of  The  Court  held  that  the  replication  was  sufficient,  without 
tJe  on  a  saying  that  he  and  all  those,  &c.  and  this  not  being  an  interest,  but  an  excuse 
common  of  f^f  ^  trespass,  the  cattle  need  not  be  said  to  be  levant  el  couchatU^  for  the  court 
roa"*hSr  "    ^^  ^^^  intend  them  to  be  strangers. 

ted:       *^'  25.  GuLLETT  V.  Lopes.  H.  T.  181 1.  13  East,  348. 

In  which  In  this  case  it  became  a  question  whether  a  right  of  common  of  vicinage 
case  it  is  in  existed  under  the  following  circumstances.  It  appeared  that  immemorial^, 
ble^^to^^te  *"*^  "°^*'  *^®  inclosure  hereinafter  mentioned,  commons  A.  and  B.  adjoined 
the  mntnal  ^^^^  other  without  any  separation  by  a  fence  on  the  side  of  common  B.  to- 
rambling  of  wards  the  north  and  east;  and  that,  until  such  inclosure,  the  cattle  of  the  com- 
the  cattle  raoners  wandered,  by  reason  of  vicinage,  into  the  other;  and  that  the  inclosure 
from  imme  made  on  one  of  the  common  was  done  in  such  a  manner  as  to  leave  open  only 
™^"'.  d  *  passage  sufficient  for  the  highway  which  led  over  the  one  to  the  other.  The 
snch  other  ^ourt  held  that  without  a  complete  inclosure  and  separation,  the  cattle  might 
facts  as  still  stray  from  the  one  common  to  the  other  without  impediment,  and  that 
may  be  ne  the  common  by  vicinage  was  not  excluded, 
ceasary  to     establish  a  mataal  privilege  of  intercoraraoniDg. 

I    645  1  ^^'  ^^ossE  ^'  Bennet.  H.  T.   1724.  K  B.  8  Mod,  120. 

It  may  be  Trespass  for  enclosing  three  acres  of  common  with  hurdles,  and  covering 
now  as  three  more.  Plea,  prescribing  to  have  a  fair  on  the  common,  and  that  the 
well  to  add  hurdles  were  used  to  keep  and  inclose  cattle  there,  and  so  justifying  inclosing 
a  few  lead  three  acres,  and  covering  three  acres;  but  the  Court  held  that  the  plaintiff's 
'?^"iir'h  ^Q-'Qp'^^^  ^^^  disturbance  in  six  acres  had  not  been  answered,  as  the  plea  had 
ffatde*this  ^™*^t®<*  ^o  stnie  that  the  last  were  di* 'brent  acres  from  the  first.  See  1  Keb. 
pleaincom^^^-  ^53;   I  Sid.  106;  3  Burr.  1385;  Com.  Rep.  341. 

mon  with    other  pleas  of  justification;  for  instance,  the  right  shoald  be  amply  stated,  so  as  to  answer 
the  whole  declaration. 

Foraliho'  ^'^-  Earl  Manchester  V.  V\le.  M,  T.   1666.  K.  B.  1  Saund.  27. 

it  may  be        Trespass.     The  defendant  pleaded  seisin  in  fee  in  A.,  and  that  A.  appoint- 

offectaal  as  ed  the  defendant  to  take  care  of  his  cattle  put  into  the  close  in  which,  kc.  and 

to  one  part,  |hen  said  that  A.  caused  divers  of  his  commonable  cattle  to  be  put  into  the 

wholly  fail  ^^^^®  ^^  question  ;  whereupon  the  defendant,  as  his  servant,  entered  to  take 

if  it  be  de  ^^^  of  them;  but  as  he  neither  said  that  the  cattle  were  his  own,  nor  thai  he 

fective  in    Had  put  them  on  the  locus  in  quo,  and  consequently  that  he  could  not  be  guilty 

another       of  the  trespass;  the  Court  considered  that  the  plea  was  bad. 

pan-  28    Mellor  V.  Walker.  H.  T.   1669.  K.  B.  2  Saund. 

And  the         This  was  an  action  of  trespass,  which  was  alleged  in  the  declaration  to  have 

time  alleg   happened  on  the  I  st  of  April,  and  the  defendant  justified  on  the  first  of  August. 

ed  in  the  do  Tlie  Court  intimated,  on  overruling  a  general  demurrer,  that  had  it  been  spe- 

sh^ldL     ^''*^'  ^^^^  ^^"'^  ^^^^  supported  it.     See  2  Ro.  Abr.  676;  S  C.  1  Vent.  92. 

strictly    followed  in  the  plea,  if  it  be  intended  to  jastify  the  same  trespass. 
Ifthedefen  ^^'  Stevens  v.  Whister.  E.  T.   1809.  K.  B.   11  East,  51. 

dant  would  Declaration  in  trespass.  The  defendant  pleaded  not  guilty.  It  appeared 
drive  the  ^^^^t  the  plaintiff  had  lands  on  one  side  of  a  certain  lane,  by  which  he  became 
plaintiff  to  entitled  to  the  soil  and  freehold  of  half  the  lane  opposite  to  his  inclosures,  and 
u  new  as     that  fho  defendant  depastured  his  cattle  along  that  lane,  which  cattle  had  tres- 
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passed  on  one  of  the  plainliff '3  inclosurcs.     It  was  urged  that  these  facts  signment, 
would  not  justify  him  in  declaring  for  a  trespass  in  the  lane  generally,  as  if  he  ^^  should 
claimed  an  exclusive  right  to  the  whole      But  the  Court  said  the  plaintiff  had  P®^  J  '®*^ 
an  exclusive  right  to  part  of  the  lane,  and  if  the  defendant  meant  to  drive  h'm  ^^i^  man* 
to  confine  the  trespass  complained  of  upon  the  face  of  his  declaration  to  that  ther  per 
part  of  the  lane  which  was  his,  he  should  have  pleaded  soil  and  freehold  in  an- son.* 
other,  which  would  have  obliged  the  plaintiff  to  new  assign.  [  646  1 

30.  Pratt  v  Goonme,  H.  T.   1812.  K.  B.   15  East,  235. 

la  trespass  quare  clausumfregUy  the  defendant  pleaded  the  general  issue,  C***"!*®*!*^' 
and  also  a  special  justification  that  ♦he  locus  in  quo  was  part  of  a  certain  com- ^**' ."^''^®^ 
mon  field  which  was  then  allotted  to  him  by  the  leet  jury  of  the  manor;  the  f^tanco"  u 
plaintiff  replied  to  the  special  plea,  afler  setting  out  the  abuttals  of  the  closes  icen,  that 
trespassed  upoa,  that  the  closes  netvly  assigned  were  different  from  the  defend- the  closes 
ant's  allotment.     The  defendant  pleaded  not  guilty  to  this  new  assignment ;  new  aaiiga 
and  it  happening  that  the  pi aintiT  could  not  prove  a  trespass  any  where,  ex-*^  ^^^  "*' 
cept  on  that  spot  allotted  to  the  defendant  by  the  leet  jury,  the  judge  directed  ™uk  ^JJl^ 
a  verdicifor  the  plaintiP,  on  the  general  issue,  and  for  the  defendant,  on  the^Q  which 
plea  of  not  guilty  to  the  new  assignment:  and  on  a  rule  to  show  cause  why  tlie  the  defend 
verdict  should  not  be  entered  generally  for  the  plaintiff,  the  Court  upheld  the  aot*8  plea 
judge's  opinion,  saying,  that  not  guilty  to  the  new  as-;ignment  put  the  whole  of^PPli®*** 
it  in  issue.     The  plaintiT,  however,  had  leave  to  amend. 
31.  Cockerel  v.  Armstrong.  T.  T.   1738.  C.  P.  Willes,  101 ;  S.  C.  7  Mod.  _ 

2475  Com.  Rep.  582.  daim' ** 

Trespass  was  brought  for  taking  a  horse.     The  defendants  pleaded  soil  and  ri^hiT'of  * 
freehold  in  the  locus  in  quo  in  other  persons,  and  justified  us  their  servants,  common, 
and  by  their  command,  taking  the  horse  damage  feasant.     The  plaintiff  plead-  the  plaintifP 
ed  de  injuria ;  on  which  there  was  a  demurrer,  showing  for  cause  that  the  cannot  re 
plaintiff  had  not  traversed;  and  judgment  was  given  for  the  defendants  on  the  Ply***  •'V** 
grounds  above  stated.  ' 

'32.  It  will  appear,  that  where  the  right  of  common  or  way,  as  stated  by  the  ^^^  ^^^  ^. 
defendant,  is  denied  by  the  plaintiff,  it  is  in  general  sufficient  merely  to  deny  thor  deny 
such  right,  following  the  language  of  the  plea,  and  concluding  to  the  country,  seisin  in  fee 
This  rule  h^s  been  most  ably  deduced  from  the  cases  in  the  books  by  Mr.  Ser-  or  other  ti 
jeant  Williams:  1  Saund.  103.  b;  where  he  states,  thai  courts  of  justice  dis-^*®  '®  *^® 
courage  unnecessary  prolixities  in  pleading,  because  they  tend  to  expense  and  ^  g®  "  ?P 
'    delay,  and  that,  therefore,  where  a  defendant  cannot  take  any  new  or  other  i8-|L„jj.-j  \q 
sue  in  his  rejoinder  than  the  matter  he  had  pleaded  before,  without  a  departure  ^iijeh  the 
from  his  plea,  or  where  the  issue  on  the  rejoinder  would  be  the  same  in  sub-  defendant 
stance  as  on  the  plea,  that  the  plainti^' ought  to  conclude  to  the  country;  as  claims  his 
where  the  plea  states  a  defect  of  fences,  a  prescription  for  a  right  of  common  *'***'*»  ^"^ 
or  way,  &c .  in  which  the  better  and  shorter  method  is  directly  to  deny  the  fact  Jj^'^^^S^^^f 
of  defect  of  fences,  prescription,  and  the  like,  without  a  formal  traverse,  and^^m^J^m^ 
conclude  to  the  country;   1  Saund.  103.  b;   1  Ld.  Raym.  641.  stated  in 

33.  Gerrish  V.  RoDBURNE.  H   T.    1771.  C.  P.  3Wil8.  165.  the  plea; 

*  The  matter  new  assigned  must  be  consistent  with  the  declaration,  and  not  varyinc  from, 
or  more  extenstye  than,  the  trespasses  therein  ennmornted;  Vin.  Ab.  Trespass,  Win.  66; 
4  Leon.  15,  10;  10  East,  79.  81;  or  those  which  the  defendant  has  in  his  plea  professed 
to  answer;  for  a  new  assignment  is  merely  to  avoid  the  effect  of  the  plea,  which  can  only 
operate  opon  the  trespasses  thereby  omitted;  10  East,  80,  It  shonld  also  only  be  of  mate- 
rial matter,  and  therefore  if  the  plea  set  op  a  right  of  way  or  common,  kc.  at  all  times  of 
the  year,  the  new  assignment  should  not  be  that  the  dnfendant  **  at  other  times,  iic  "  time 
in  that  case  being  immaterial;  and  in  an  action  of  trespass  against  several,  if  some  of  the 
defendants  saffer  judgment  by  defanlt,  and  the  others  plead  a  jostification,  the  new  assign- 
ment shonld  be  as  to  all  the  defendants,  and  not  merely  to  those  who  have  pleaded,  for 
that  wonld  be  a  departure;  2  Leon.'  199;  Com.  Dig.  T'leader,  F.  U;  and  as  the  plaintiff 
avers  that  the  trespasses  new  assigned  are  other  and  different  to  those  mentioned  in  the  plea, 
he  waives  or  abandons  the  trespasses  which  the  defendant  has  justified,  and  it  is  not  neces- 
sary to  plead  over  again  to  the  new  assignment  any  matter  of  justification  necessarily  cov- 
ered by  the  plea;  as  if  common  of  pasture  at  all  timefl  of  the  year  be  pleaded,  and  the 
plaintiff  new  assigns  that  the  defendant  entered  at  other  times;  Gouldsb.  191;  Mo<te'e)540| 
Tro.  Eliz.  590;  8.  C.  Moore,  460;  Jenk.  6th  Cent.  265, 

Vol.  A'.  .^7 
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For  ^tho'  Replevin  Cognizance.  A  by-law  wad  set  out,  which  ordained  that  no 
a  right  of  person  or  per -ons  should  depasture  any  sheep,  horses,  &c.  at  a  certain  time^ 
fsM^il^  on  a  common  therein  mentioned,  on  pain  of  forfeiting  20«.  for  every  sheep,  &c. 
10  the  ma  which  should  be  depastured  there  contrary  to  the  said  by-laws.  The  Court 
nor,  it  may  asked  how  they  could  judge  if  the  offence  set  forth  was  contrary  to  all  former 
be  restrict  by-laws,  when  they  were  not  put  on  the  record  ?  and  they  strongly  inclined 
ed  in  vari  against  the  defendant,  who  had  pleaded  this  by-law  in  excuse  ibr  destraining 
Ifl^'^^^*^*^  cattle;  but  the  case  was  adjourned,  and  was  not  mentioned  again. 

34.  Miles  v.  Ettridge.  E.  T.  4  W.  3  K.  B.  1  Show.  350. 
^  v^^  Trespass  for  throwing  down  fences;  justification  for  common  pleaded.  Re* 

ffronnds  plication,  of  licence  from  the  defendant's  father  to  make  and  continue  the  io- 
will  eeub  closure  in  question.  But  the  Court  held  that  the  licence  as  pleaded  wa»  had^ 
lieh  a  because  such  licence  determined  on  his  fathcr^s  death, 

groond  for  35.  RoBiNSOX  v.  Ralet.  E.  T.   1757.  K.  B.   1  Burr.  320. 

the  plaio  Trespass,  for  depasturing  plainti<V's  grounds  with  cattle.  ,  Plea,  justifying 
I'l '*»?'"  under  aright  of  conrMnon.  Replication  traversing  such  right;  and,  to  one 
^  *  plea,  traversing  that  the  cattle  were  defendant's  own,  and  that  they  WQfe  levmU 
Or  that  the  a  couchani  on  the  premises.  The  Court,  in  deciding  a  point  that  arose  on  these 
?^^^  I'®^  pleadings,  inier  allay  said:  the  replication  (ie  tnjtirta  sua  propria  absque  tali 
.nt'.  «»«  causa  will  do  in  all  cases  where  matter  of  title,  and  other  things  of  that  kind 
commona  are  not  included  m  the  absque  tah  causae  and  if  you  admit  them,  you  may 
ble  eattle  then  plead  de  injuria  sua  propria  absqtte  residuo  causce,  traversing  thai  residue. 
levant  et    couehant  on  the  premiaei,   conclading  to  the  conntrj  and  not  with  a  formal  tra?erse.t 

I   648   I  36.  Hickman  v.  Thorne.  T.  T.   1676.  C.  P.  ti  Mod.   104. 

But  the  ex  *  In  replevin  the  defendant  justified  for  damage  feasant ;  the  plaintiff  prescribe 
ikr*^'  ^  ^^^  coipmon  in  the  locus  in  qtto.  The  defendant  then  alleged  a  custom  that 
lem  has  ^^^^ X  freeholder  might  inclose  in  the  common  field  against  the  rest ;  and  on 
been  lome  ^enaurrer,  for  want  of  traversing  the  plaintiff 's  prescription,  the  Court  held^ 
tiroee  tra  that  the  custom  ought  first  to  have  been  pleaded,  and  then  the  prescription 
veraed;       traversed.     See  49  E.  3.  19;  Bro.  Trav.  PI,  42.  &  169;  14  H,  6.  6;  1  Leon. 

And  nnder  ^• 

certain  cir  37,  Robinsov  v.  Roikt.  E.  T.   1757.  K.  B.   1  Burr.  316. 

eamvtancefl  A  defendant  prescribed  to  have  reasonable  eat  fivers;  and  the  plaintiH'replf- 
""d^ft^^d***^  ed  that  the  locus  in  quo  was  within  a  forest,  and  that  the  defendant's  prescript 
where  ilia*  ^'^'^  to  have  estovers  depended  on  the  liberty  of  the  forest.  On  an  objection 
intended  to  ^^^^^  fo  ^he  replication,  the  Court  held  that  it  was  bad,  for  either  the  law  of 
set  np  ano  the  forest  should  have  been  pleaded,  or  the  defendant's  prescription  traversed* 
ther,  pre     See  2  Mod.  104. 

cription,  38.  KivcHiN  V.  KviGHT.  M.  T.    1749    K.  B.   1  Bl.  49. 

Inconait  Trespass  was  brought  f^r  rooting  up  the  plaintiM's  soil  with  hogs.     The  de- 

tent with  fondant  pleaded  a  right  of  common  for  hogs.  The  plainti '  admitted  the  riffht 
the  one  re  in  his  replication,  but  said  that  the  hogs  ought  to  have  been  rung,  on  which 
lie  on;  defendant  demurred,  saying  that  the  first  custom  should  have  been  traversed^ 
but  the  Court  held  the  replication  good,  on  the  ground,  that  the  two  prescrip- 
In  which     ^^^^^  ^^^^  °^*  inconsistent  with  each  other. 

caie  it  lane  ^^-  ^^S'  ^«od  v.  Wood.   H.  T.    1791 .  4  T.  R.   157. 

cenary  that  '^^  &n  action  of  trespass  in  the  common,  called  Swanwick  common,  the  de- 
the  whole  fendant  pleaded  that   Swanwick  and  Swanwick  Green  commons  lay  open  to 

*  It  is  agreed  that  snch  a  lireoce  shoald  be  pleaded  to  have  been  made  by  deed,  and  that 
'  4he  ODiieaion  so   to  Htate  it  is  helped   afVer  verdict  by  the  stat.  of  feofails;  Cro.  Jac.  674. 

Monk  V.  Batlcr;  2  Sannd.  820.  Hoskins  v.  Robins;  Sir  Thomas  Raymond,  171.  Rnmsey 
V.  Rawson;  I  Ventr.  25.  S.  C.  It  was,  indeed,  argued  in  one  case,  that  a  parol  licence 
wolild  be  sufficient  where  the  licence  was  for  on^  pn*tiog  in  of  cattle,  because  no  estate 
passed,  but  it  may  be  suggested,  that  such  a  reason  would  not  now  avail,  since  nnder  a 
general  licence  no  estate  passes,  I  Ventr.  26;  Ramsey  v.  Brown,  but  see  Freem.  Rep.  190, 
which  seems  to  bear  out  this  position. 

t  Though  it  is  said  that  in  the  latter  case,  where  the  defendant  has  turned  on  his  own 
commonable  cattle,  as  well  as  other  cattle,  the  plaintiff  should  new  assign,  stating  that  be 
brought  his  action  for  the  depasturing  the  common  with  oihor  cattle,  and  ought  not  to  tra* 
verse  the  levancy  and  couchuncy;  1  Saund.  346.  a.  The  plaintiff  may  also  reply  an  ap- 
provement, ibid. 
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each  other,  and  prescribed  for  a  right  in  both  commons.    RepUcatton^  travers-of  ft  pr« 
ing  the  prescriptions  in  Swan  wick  common,  dropping*  Swan  wick  Green.     I^®"'?"^?!?? 
joinder,  tendering  issue  on  the  prescription  both  in  Swanwick  common  and  ^^^^^  °^^ 
Swanwick  Green.     Special  demurrer,  because  the  defendants,  in  their  rejoin-    i   g^^  *  i 
der,  did  not  tender  an  issue  on  the  fact  traversed  by  the  plaintiff  in  his  replica-  ^ 

tion,  and  because  the  issue  tendered  in  the  rejoinder  is  too  large,  comprehend- 
ing not  only  the  fact  of  the  prescription  traversed  by  the  replication,  but  also  a 
matter  of  fact  not  alleged  nor  traversed  by  the  replication,  and  because  the 
last  prescription,  so  attempted  to  be  put  in  issue,  is  wholly  immaterial  and  ir- 
relevant in  this  action,  Sic.  Jomder  in  demurrer.  Per  Car^  All  prescrip- 
tions are  in  their  nature  entire;  and  when  they  are  pleaded,  the  adverse  party 
cannot  deny  a  part  only,  but  must  either  demur  or  traverse  the  whole;  but 
though  a  person  plead  a  prescription  in  a  more  extensive  manner  than  he  need 
do,  he  must  prove  it  as  laid;  and  in  that  respect,  he  subjects  himself  to  some 
^disadvantage  in  thus  pleading  it.  Then  it  is  but  just,  on  the  other  hand,  that 
he  should  be  entitled  to  any  advantage  which  he  can  derive  from  the  prescrip- 
tion which  he  pleads.  Suppose,  in  this  case,  that  the  defendant  can  give  some 
evidence  of  acts  of  ownership  in  Swanwick  Delves,  but  much  stronger  evidence 
in  Swanwick  Green,  he  ought  to  have  an  opportunity  of  giving  the  latter  in 
evidence,  having  first  introduced  a  connection  between  both,  which  he  could 
not  he  permitted  to  do  if  the  prescription  were  confined  to  the  former  part  only 
If,  indeed,  the  jury  could  separate  the  parts  of  the  prescription  in  giving  their 
verdict,  then  the  plaintil  might  sustain  a  disadvantage  from  the  defendants 
pleading  their  general  prescription  with  regard  to  the  costs  of  that  part  intro- 
duced by  the  defendant  in  his  own  favour;  but  the  jury  must  give  a  general 
verdict  for  the  whole  prescription  one  way  or  the  other.  The  Court,  however,  it  need  not 
gave  the  plaintiff  leave  to  amend.  howevor, 

40.  GaiFPiTH  V.  WiLMAMs.  M.  T.   1752.  K.  B.   1  Wils.  339.  be  «io  in  ex 

Trespass.     Defendant  justified  under  a  prescriptive  right  to  a  duty  called  P''«»» 
tensary,  and  to  the  like  right  to  distrain  fir  it.     The  plaintiffs  traversed  the  f^J^J^e  na 
right  to  the  ^uty  without  traversing  the  right  to  distrain.     Some  exceptions  tare  of  tho 
were  taken- to  the  plea,  and  the  custom;  but  as  the  whole  court  were  of  opin- common  it 
ion  that  the  traverse  was  well  enough,  they  determined  nothing   concerning  appear  that 
the  plea,  but  seemed  to  think  that  such  a  custom  could   not  be  supported.  ^^®  ^^^^ 
Denison,  J.  said:  suppose  a  man  claims  a  right  to  common  pur  cause  de  vie  in-  ?®?^  ^'^  ^ 
age  in  A.  and  B.,  it  was  never  doubted  but  a  traversd  of  the  right  in  \.  would  ^^  ^^  direct 
lie  sufficient  without  traversing  his  right  in  B.     Judgment  ff)r  the  plaintiH*.        traverae, 

41.  Mbllor  V.  Walker,  H.  T.   1669.  K.  0.-2  Saund.  1;  S.  C.2  Keb.6765 

S.  C.  1  Vent.-92. 
The  defendant,  by  virtue  of  a  right  of  common,  justified  entering  a  certain  And  a  tra 
close  at  a  particular  time,  to  wit,  when  a  certain  field  was  sown  with  any  kind  ▼<^® 
of  com,  without  this,  that  he  was  guilty  of  any  trespass  at  any  time  afler  the  f      '?  ^^K 
said  field  was  so  sown  with  corn;  and  though,  indeed,  the  Court  thought,  on ^^^^J  ^^'^ 
demurrer,  that  the  traverse  had  sufficiently  answered  the  material  part  of  the  ficient  coi| 
declaration,  yet  it  seems  that,  at  this  day,  such  a  plea  would  be  holden  badly  feesion  tM 
on  special  demurrer,  because  of  the  addition  of  a  traverse  afler  a  justification,  avoidance, 
which  in  itself  would  be  a  legal  bar  to  the  action. 

42.  Mayor  op  Oxford  v.  Richardson.  T  T.   1793.  Ex.  Ch.  2  H.  Bl.  182; 

S.  C.  1  Anstr.  231.  reversing  S.   C.  4  T.  R.  437.  S.   P.  Palmer  v.    [  ^^  ] 

Stone.  T.  T.  1759.  K  B.  2  Wils.  96. 
In  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defendant  ^^^  ni»de 
pleaded  that  the  locus  in  qtto  was  an  arm  of  the  sea,  in  which  every  subject  of  °JJ. J^  |^^^ 
the  realm  had  the  liberty  and  privilege  of  free  fishing.     The  plaintiff  replied  ^qco  of 

*  And  it  is  material  to  traverse  particnlar  facts  coonected  with  the  tille  to  the  common  law.f 
claimed,  and  withont  which  the  right  canoo!  be  sabstantiated,  as  the  levancy  and  coochan- 
cy  of  cattle;  2  Show.  328;  becaose  the  application  of  estovers;  ibid,  as  necessary  for  re-      ' 
pairing  for  eiample;  7  H.  6,  38;  see  2  Leon.  209.  &c. 

t  In  framing  pleas  in  bar  in  replevin,  to  avowries  damage  feasant  the  same  roles  most 
be  adopted  as  have  been  jost  pointed  out  relative  to  the  pleas  to  an  action  of  trespass, 
whether  they  go  to  show  plaintiff's  right  of  common,  or  to  negative  defendant's  privilege; 
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The  plain  a  prescription  for  the  sole  and  several  right  of  fishing,  and  traversed  that  eve- 
tiff  mast  ne  fy  subject  had  the  liberty  and  privilege  of  free  fishing  in  the  locus  in  mw.  The 
eessftriJy  Court  held  that  this  traverse  was  bad,  and  that  the  defendant  had  done  nghi 
Bnch"eTi  *"  ^^^  ^^^^  "^^''^  ^"  taking  no  notice  of  it  in  his;  rejoinder,  and  in  traversing; 
denee  u  the  plaintiff's  prescription, 
will  tend  ta  5    Cf  the  evidence. 

sopport  the  The  evidence  necessary  to  support  the  allegations  in  the  pleadings  must  be 
pleading!!,  adduced;  but  no  particular  rules  exist  in  this  case  different  from  what  must  be 
^ndant  if  attended  to  in  other  instances.  The  defendant  roust  first,  when  he  claims 
fc^common  common  appendant  or  appurtenant,  prove  the  possession  of  some  messuage  or 
•r  may,  to  land  td  which  such  common  belongs,  or  of  a  house  so  entitled,  where  the 
hallify  the  claim  Is  for  turves,  wood,  fish,  &c 
plaintiff's    proof  of  proper  It  ,sbow  it  to  be  eonditional,  by  estabiiabing  his  claim  to  a  right  of  commen.* 

1  •  MoRWooD  v.' Wood.  H.  T.  1783.  K.  B.  16  East,  338. 
Thia  may  iTie  question  which  arose  in  this  case  was,  whether  general  evidence  of 
b*  theTesti'^^P"'^^^^'^'  ^®^®  *  prescriptive  right  of  digging  stones  on  the  lord's  warren  aa- 
nwn/  oT  «exed  to  a  particular  estate  was  admissible.  The  judges  were  divided  on  tliis 
oldaninter  question.  Bull er,  J.  and  Grose,  J.  LordKenyon  and  Ashhurst,  J.  contra) 
esied  indivi  were  of  opinion  that  it  might  be  received;  but  Buller  added,  that  be  thought 
daala,  or  \i  required  other  evidence  of  the  right  to  be  first  laid  as  a  foundation;  but  it 
by  a  grant  ^^^j^^^  to  be  the  prevalent  opinion  that  such  evidence  might  be  given  as  to  a 
time  "of  me  particular  custom,  though  not  as  a  private  prescription, 
mory.f  In  2.  Weeks  v.  Sparke.  T.  T.  1813.  K.  B.  1  M.  &S.  679. 

[  661  I  To  an  action  of  trespass,  a  prescriptive  right  of  common  over  /octtt  «fi  qno 
theabacnce  was  pleaded;  the  plaintiff  replied  a  qualified  right  there  for  tillage,  and  traver* 
of  Aifh  sedtfae  defendant's  prescription;  on  this,  issue  was  joined;  the  plaintiff  first 
proof,  repu  proved  two  instances  of  the  exercise  of  his  right  of  tillage  upon  the  waste,  and 
be' resorted  ^^^^  the  appearance  of  ridges  and  furrows  there,  showed  a  probability  that  it 
to;  had  once  been  entirely  appropriated  to  tillage;  and  he  proceeded (o  give  evi- 

dence of  reputation  by  several  witnesses,  which  the  judge,  presiding  at  the 
Especially  trial,  received;  and  on  a  rule  for  a  new  trial,  the  Court  were  of  opinion,  Ist, 
if  aided  by  That  this  issue  did  in  some  measure  affect  public  rights;  Sd.  That  some  found- 
other  confir  ation  should  always  be  laid  for  the  admission  of  the  proof  complained  of  by  an 
denc?^  *^*  exercise  of  the  right  which  lets  in  reputation,  and  this  had  been  done  by  the 

plaintiff;  they  therefore  discharged  the  rule. 
And  with  3.  Walker  v.  Brodslock.  T,  T.  1795.  Exch.  1  Esp.  458. 

that  view  a  On  a  feigned  issue  directed  to  try  a  right  of  common  prescribed  for  as  ap- 
declaration  purtenant  to  a  certain  messuage  holden  by  the  plaintiff,  the  defendant  proved 
of  a  former  thg^t  ^^^  A*  B.,  who  had  been  tenant  of  the  plaintiff's  premises  at  a  former  pe* 
mewaaee  "  "^^'  ^*^  stated,  in  his  lite-time,  that  his  cattle  had  been  impounded  on  the 
in  resMct  c^n^nion  in  question;  and  o  'cred  to  show  that  another  person,  a  previous  ten- 
of  which  a  ant,  had  declared  his  opinion,  while  in  occupation  of  the -premises,  that  no  auch 
right  of  rigbt  existed.  The  plaintifi^'s  counsel  urged  that  this  evidence  was  not  addu- 
oommon  is  ^od  to  prove  the  fact,  but  merely  to  show  the  tenants  opinion,  which  he  con- 
J^^^jJl^**  tended  was  good  against  the  rights  of  such  tenants.     The   evidence  was  ad- 

iaerdence"**"®^- 

of  such        aee  Morg.  606;  2  Wils.  269:  Boote's  Suit  at  Law,  241-2-3;  Plead.  Ass.  4T2;  2  Rich,  C. 

rigbt.  ^'  340;  and  PetersdorfT's  Index,  tit.  Common. 

*  The  evidence  necessary  to  support  rights  of  common,  where  thej  are  pleaded  in  excuse 
or  denial,  must  he  of  a  nature  more  explicit  and  clear  than  it  will  be  seen  is  in  some  cases 
requisite  in  the  proof,  in  support  of  a  declaration  by  she  commoner.  It  is  entire,  and  most 
in  substance  bo  proved;  one  may,  indoed,  claim  for  horses  and  sheep,  and  recover  in  res- 
pect of  a  proof  for  horses  only,  as  has  been  seen,  bnt  the  number  either  of  horses  or  Rheep 
mast  be  correct  to  su.<itain  the  pleading,  and  prodnce  an  unbroken  substantial  claim;  1  Mod. 
105.  So  the  proof  of  the  nature  of  the  common  must  be  accurate;  for  it  has  been  held, 
that  the  proof  of  a  common  of  vi«  inage  will  not  mnintoin  a  prescription  for  common  ap- 
pendant, for  the  former  does  not  bc^in  by  a  mere  prescription,  but  on  condition  that  other 
commonerB  should  have  common  in  like  'manner;  13  H.  7.  13;  Bro.  Gen.  Issue,  pi.  96, 

t  Since  all  the  rights  of  .common  depend  either  upon  a  prescription  or  grant  actually 
proved  or  presumed,  much  of  the  evidence  on  this  subject  is  rcferrible  to  the  more  general 
heads  of  evidnnco  of  grants  and  prescriptions. 
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4.  la  the  case  of  Nichols  v.  Parker  (abridged  anley  vol.  4.  p.  G64.)  it  is  Declara 
that  hearsay*  evidence  is  admissible  oa  a  question  of  parochial  or  memorial  ^^^^^  ^^  de 
boundary,  althowgh  the  persons  who  had  been  herad  to  speak  of  the  boundary  ceased  per 
were  parishioners,  and  claimed  a  right  of  common  over  the  very  wastes  which  ^^"'"-^^ 
their  declaration  had  a  tendency  to  enlarge,  there  being  no  litigation  then  gome  cases 
pending.     See  Peake's  Evidence,  Appendix;  13  &.  33;  11  East,  331 ;  1  T.  R.  made  avail 
466;  6  id.  26;  3  GwilL  854;  S.  C.  2  Ves.  512;  12  East,  62;    1  M.  &  S.  679;  1  able;* 
Whitw,  112  r  652  J 

5.  Chapman  v.  Cowlan.  M.  . '.  1810.  K.  B.  IS  East. 8  ThoCourt 

This  was  an  action  upon  the  case  brought  by  a  copyholder  against  a  free-  en^hofd^n 
holder  for  disturbance  of  common.  At  the  tnal  two  parchments  were  produced  id^it  ^  pj^ 
from  amongst  the  muniments  of  the  manor,  and  purporting  to  be  signed  by  ma-  per  signed 
ny  persons  copyholders,  stating  an  unlimited  right  of  common,  which,  having  by  many 
been  found  inconvenient,  they  had  agreed  to  stock  the  common  in  (he  manner  deceased  co 
which  the  plaintiff's  witnesses  had  proved;  and  as  these  revealed  a  private  *"  Jf  J*„t"or 
greement  amongst  the  copyholders,  the  plaintiff  was  nonsuited,  although  it  was  importing 
objected  that  the  instrument  was  not  proved  to  have  been  signed  by  a  majori-  what  was 
ty  of  the  then  copyholders  of  the  manor,  nor  that  the  plaintiff  held  the  copyhold  the  general 
tenement  of  any  one  of  those  who  had  signed  it.  And  on  motion  for  a  new  trial,  "ght  of 
Lord  ElUnborough  said:   Are  not  the  instruments  evidence  at  least  of  the  rep- ®®'^°'**"  *° 
utatioD  of  the  manor,  at  that  time,  as  to  the  prescriptive  right  of  common,  «- JJiden^and 
gainst  the  right  now  set  up  by  the  plaintiff?     They  destroy   the  right  insisted  agreeing  to 
upon  bj  the  plainti«t,  by  showing  tvhat  the  prescriptive  rights  of  the  copyhold- restrict  it, 
ers  were  before.     And  as  an  agreement  it  could  have  no  effect  to  bind  subse-  was  evi    « 
quent  copyholders,  but  only  those  who  executed  it.     It  will  be  better  to  recur  dence  of  re 
to  the  original  right  of  common,  as  restricted  by  levancy  and  couchancy . —  en*  against^ 
Rule  refused.  copyhold 

6.  Addington  v.  Clode.  K.  T.  1775.  C.  P.  2  Bl.  989.  en  not 

Trospass  for  breaking  and  entering  plaintiff's  close.     Plea  of  right  of  com-  claiming  nn 
moD,     The  plaintiff  traversed  the  right  of  common,  and  issue  was  joined  there-  <^«'  x^o^e 
on.     At  the  trial  two  old  grants,  without  dates  were  produced.      Upon  which  I^      signed 
opening,  J^arcsy  J,  who  tried  the  cause,  observed  to  the   defendants's  counsel 
that  this  grant  was  entirely  inconsistent  with  the  plea  of  prescription,  in  which  ^^^  altbo^ 
they  acquiesced,  and  a  verdict  was  given  for  the   plaintiff.     A  motion  was  a  prescrip 
made  for  a  new  trial,  when  the  court  were  unanimous  in  granting  a  new  trial;  tion  preaop 
for  either  of  these  grants  might  have  been  before  time  immemorial,  and  it  was  poses  a 
fit  that  the  decision  of  such  a  point  should  have  been  left  to  the  jury.  8™"|  |^® 

of  memory,  the  Court  will  allow  the  production  of  ancient  grants  without  date,  the  pro-^^" 
bability  of  the  existence   of  which   beyond  time  of  memory  mnst  be  left  to  the  jary. 
7.  CowLAM  V.  Slack-  H.  T.  I8I2.  K.  B.  15  East,  1802. 
In  case  for  disturbance  for  common  the  plaintiff  gave  in  evidence,  that  he,  Sometimes 
his  father,  and  grandfather,  had  for  50  years  previous  to  the  trial  stocked  and  ^jif^^pr^ 
enjoyed  the  common  which  he  claimed;  but,  on  cross-examination,  it  apprared g^mej^  as 
that  the  plaintiff's  messuage  and  lands  had  been  holden  during  that  time  by  from  an  un 
him  and  his  ancestors  as  tenants  to  the  lord  of  the  manor,  on  which  the  plain- intemipted 
tiff  was  nonsuited,  on  the  ground  that  unity  in  possession  had  extinguished  the  possession 
right  of  common.     But  the  Court  set  aside  the  nonsuit;  saying,  that  the  usage  ^^*^.®'" 
should  have  been  left  to  the  jury,  who  might  have  been  justified  in  presuming,  ^       * 
that  after  so  great  a  lapse  of  time  a  new  grant  had  been  made,  especially  as  the 
common  in  question  was  appurtenant. 

8    Dawson  v.  the  Duke  of  Norfolk.  H.  T.  1815.  Ex.  1  Price,  246.       Unless 
Thr  question  rai§ed  in  this  case  was,  whether  the  plaintiff  was  entitled,  in  re- from  the 
spect  of  a  certain  manor,  to  a  right  of  common  over  certain  lands  belonging  to  proximity 
the  defendant.     On  a  feigned  issue,  it  appeared  from  the  evidence   of  several  of  the  lands 
very  old  persons,  that  the  plaintiff  and  his  ancestors  had  frequently,  as  long  as*  f'f^P^^^. 
they  could  remember,  depastured  their  cattle  on  the  lands  in  question,  ^^><^h  JJ'JaM  n" 

*  So  where  the  right  claimed  is  for  common  appurtenant,  ancient  parchments  and  wri.  noticed  by 
tings  containing  grants  of  commonable  right  are  often  made  available,  and  they  will  be  the  com 
received  in  evidence  if  drawn  from  a  proper  custody ;    vide  3  Tannt.  9 1 .  abridged  ante'  moners  in 
vol.  4.  p.  579.  traded  on. 
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1^  653  1  were  very  extensive,  and  connected  with  other  common  land.  The  defendant 
relied  on  a  judgment;  on  a  verdict  Ibund  in  the  year  1665,  which  defined  the 
right  of  the  cmstoroary  tenants  of  the  manor  posset^sed  by  the  plaintiff,  and  which 
restricted  that  right  to  the  limits  contended  for  by  the  defendant.  The  judge 
expressed  his  opinion,  that  as  the  plaint  if!  had  failed  in  establishing  a  right  pre- 
Yious  to  the  year  li'6o,  the  question  ibr  consideration  was,  wheQier  the  evi- 
dence adduced  would  warrant  a  presumption  of  grant  since  that  period,  and  he 
thought  it  was  insufficient  to  that  end.  On  the  jury  finding  for  the  defendant, 
a  nile  nut  for  a  new  trial  was  obtained,  when  the  Court  held  that  thouA^h  it 
had  been  clearly  proved  that  the  plaintiff  and  his  ancestors  had  exercised  the 
right  contended  for,'  it  must  be  supposed  that  such  use  had  been  by  sufferance; 
it  being  impossible,  or  too  troublesome  an  undertaking,  to  hinder  the  trespass. 
—Rule  discharged. 
Or  the  9.  Hethbringtox  v.  Vane   E.  T.  18^1.  K  B.  4  B.  ^  A.  428. 

?""**.""        The  conunon  of  Wythop  and  Embleton  lay  open  to  each  other,  and  the 
1^,^   ^^  boundaries  had  not  been  ascertained  till  a  dispute  arose  between  two   parties 
thioogh  mis  in  the  neighbourhood,  on  which  the  exact  limit  was  discovered.     The  piainti^ 
Cake  and  iawere  possessed  of  a  house  and  land  at  Embleton,  buf,  through  ignorance, 
Borance  of  they  had  for  60  years  exercised  commonable  rights  on  Wythop;  they  bad  re- 
tbe  boanda^^^^^j  ^  j„p  allotment  in  respect  of  their  profits  on   Embleton  common,  and 
2J|^2,i,^^  now  they  sought  for  an  allotmei:t  out  of  Wythop.     The  judge  left  it  to  the  ju- 
oommoiM.   'T  ^^  ^7>  whether  this  user  was  to  be  considered  as  an  adverse  enjoyment  in 
Wythop,  acquiesced  in  by  the  commoners  there,  or  a  mistake  as  to  the  boun- 
dary of  the  plaintiff's  cummon;  and  the  jury  found  a  verdict  for  the  defendant, 
which  was  sustained  by  the  Court,  who  approved  of  the  direction  of  the  judge 
at  the  trial. 

10.  Druri  v.  Moore.  M.  T.  1815.  K.  B.  1  Stark.  102. 
Evidence  of  Case  against  a  lord  of  a  manor  for  inclosing  a  common.  Several  very  old 
long  enjoy  persons  proved  that  the  plaintiff,  and  those  from  whom  he  claimed,  had  enjoy- 
ment of  a  ^  thg  jjgj,^  contended  for  during  a  long  peritid;  it  was  also  shown  that  the  de- 
coaiiiK>n  !■  ^^'*^*"^*»  "^^^  ^■s  t^^  \oxA^  at  one  period  by  deed  granted  part  of  the  commcm 
however,  '  ^^'*  ^^  erection  of  a  mill,  for  the  advantage  of  the  poor,  subject  to  the  confir- 
stionc  nation  of  the  commoners.  The  defendant  offered  to  prove  that  a  practice  had 
proof,  an  existed,  from  an  early  date,  for  the  lord  o1  the  manor  to  build  houses  and  let 
Imh  rebot  them,  with  a  part  of  the  common  annexed.  But  the  judge  observed,  that  the 
sir  ^D^^e**  P**M*^*^8  evidence  was  of  so  much  higher  a  nature  than  that  adduced  on  the 
■amp  P*"^  ^^  *^®  defendant,  that  it  would  be  futile  to  produce  it. — Verdict   for 

tioM.»         plaintiff. 
[  664  ]    11.  Rogers  V.  Bcnstead.   Cam.-  Sum.  Ass.  1727.  K.  B.  Sel.  N.  P.  440. 

MSS.  6ih  ed. 
The  next         Trespass  for  entering  plainti    's  close  with  cows  and  sheep,  and  destroying 
thing  to  be  his  grass.     As  to  sheep,  plea  not  guilty,  and  issue  thereon.     As  to  cows^  de- 
fhel*^  "     fendant  justified,  and  prescribed  for  common,  for  all  cattle  except  sheep)  le- 
^y^jj^^l^Q^eaiifcoMcAan/  on  defendant's  mess^uage,  and  one  acre  of  land;  the  issue  was  on 
cy  of  the     ^^  levancy,  and  couchancy.     The  evidence  on  the  first  issue  was,  that  the 
cattle;         defendant's  sheep  were  seen  at  several  times  depasturing  in  loom  tn  ^fo,  and 
that  at  such  time  the  defendant's  shepherd  was  with  them.     It  was  insisted  for 
the  defendant,  that  as  it  did  not  appear  that  defendant  had  knowledge  or  con- 
sented that  his  sheep  should  feed  there  and  had  a  servant  to  take  care  of  them, 
the  shepherd,  and  not  the  defendant,   ^  as  the  trespasser,  and  that  the  action 
could  not  be  maintained  against  the  master.     Per  Lord  Raymond,  C.  J. — 

*  Where  the  right  claimed  is  for  estover,  turbary,  piscary,  or  the'Iike,  the  evidence  most 
accord  therewith.  Proof  must  in  thofle  instances  be  addoci^  of  the  plaintiff's  posaeBBion  of 
the  boose  to  which  the  right  appertains.  The  party  then  shows  his  costooi  to  take  the 
profits  for  the  purposes  of  repairing  his  house,  for  fuel,  or  for  sustenance.  The  proof  of 
common  in  gross,  when  claimed  by  grant,  is  by  potting  in  the  deed:  or  if  by  prescription, 
by  calling^  as  many  old  witneitses  as  can  be  found  to  spenk  to  the  long  enjoyment  which 
the  plaintiff  or  his  ancestors  have  had  of  the  profits  in  question,  of  which  the  deed  becomes 
a  corroborating  auxiliary,  when  a  common  appurtenant  is  by  deed,  the  same  course  should 
be  observed. 
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^'  The  action  lice  against  the  master;  his  sheep  did  the  trespass;  he  has  his 
remedy  against  the  servant."  As  to  the  second  issue,  the  evidence  was,  that 
defendant  was  seized  of  a  copyhold  messuage,  and  one  acre  of  pasture  land, 
that  he  foddered  eight  or  nine  cows  in  the  yard  of  the  said  messuage,  with  hay 
brought  from  another  farm  about  two  miles  off.  Lord  Raymond,  C.  J.  These 
cows  cannot  be  levant  coucharU  upon  the  one  acre;  for  I  am  clear  that  levancy 
and  couchancy  is  a  stint  of  common  sans  nombre,  and  signifies  only  so  many  as 
the  messuage  or  farm  will  by  its  produce  maintain.  I  know  there  are  cases 
which  say,  that  foddering  in  a  yard  makes  a  levaQcy  and  couchancy;  but  the 
meaning  is,  foddering  with  stubble,  Slc.  produced  from  the  messuage  or  land 
itself,  to  which  the  yard  belongs;  for  example,  if  an  acre  of  land  will  produce 
only  80  much  hay,  &c.  as  will  maintain  but  one  cow,  the  occupier  shall  not  put 
two  on  the  common,  because  he  fodders  them  in  the  yard  with  the  produce  of 
other  land;  for,  by  the  same  rule,  he  might  put  1000  of  his  own,  or  of  other 
persons,  and  deprive  the  other  commoners  of  the  benefit  of  common.* 
12.  FuLCHER  V.  Seales.  Norfolk  Sum.  Ass.  1738.  K.  B.  MSS.  I  Sel.  N.  P. 

6th  ed. 
Trespass  for  impounding  plaintiff's  colt  and  three  fillies.     Defendant  set  Which  eri 
eut  his  right  to  a  messuage  with  appurtenances,  to  which  the  defendant  has  a  ^®°<^^  '^°"^ 
right  of  common  belonginff  to  the  locus  in  quo ;  alid  that  the  defendant  took  the  ^^^^(0  ^jiii 
cattle  damage  feasant.     Plaintiff*  replies,  that  he  is  possessed  of  a  copyhold  ^de  claim,  t 
messuage  in  Drayton,  and  prescribes  for  a  right  of  common  in  the  loctts  %n  qub,  [  655  ] 
for  all  commonable  cattle,  levant  et  coucliant^  on  the  same  messuage  at  all  times 
of  the  year.     Defendant  proiestando^  that  plaintiff  has  not  such  right,' traverses 
the  levancy  and  couchancy  of  the  beasts  taken,  and  issue  thereon      Per  Lee, 
C  J.     "  The  protesiando  is  not  part  of  the  issue,  and  needs  not  to  be  proved.'* 
It  appeared  by  the  evidence,  that  the  messuage  was  only  a  yard  where  the 
horses  were  foddered,  and  one  acre  of  orchaM,  with  the  prbduce  of  which  the 
plainti>t  could  not  maintain  the  colt  and  three  fillies,  and  for  that  reason  he 
foddered  them  with  hay  and  straw  from  other  land  hired  by  him.     Per  Lee,  C. 
J.     '^  These  beasts  cannot  be  levant  et  conch-ant  on  this  yard,  though  they  are 
foddered  there,  unless  they  can  be  foddered  with  the  produce  of  the  messuage, 
and  so  it  was  determined  by  Lord  Raymond  in  Rogers  v.  Benstead,  supra,  p. 
654,  afler  much  consideration,  that  levancy  and  couchancy  signify  what  the 
produce  of  the  estate  will  bear,  and   is  a  stint  of  common  with  respect  to  other 
commoners;  and  I  know  no  di  erencc  as  to  this,  whether  the  common  is  for 
the  whole  year,  or  for  half  a  year  only.-  Plaintiff  nonsuited. — See  I  Mod  105; 
14  E.  4.  32. 

*  So  if  the  plaintifT  prescribe  generally  for  commonable  cattle,  evidence  of  a  right  of 
eommon  only  for  some  particular  species  of  commonable  cattle  will  not  maintain  the  issae; 
Pring  T.  Henley.  Bafl,  N.  "*.  69;  Rotherham  v.  Green>  Cro.  Eliz.  608:  Dull,  N.  P.  60:  1 
Campb.  N.  P.  C.  809.  816. 

i  So  many  are  levant  et  eouehant  as  tbe  land  to  whicb  the  common  is  appurtenant  will 
maintain  in  winter;  Noj.  80;  Vent.  64;  6  T.  R  741:  and  common  cannot  be  claimed  as 
appendant  to  a  house  without  any  curtilage  or  land ;  Salk.  1 69  *  2  Brownl.  101 ;  2  Ld.  Rajm. 
1016;  Noy  80.  And  therefore^  where  a  plaintiff  in  an  action  for  the  disturbance  of  his 
right  of  common  cUimed  the  right  for  all  commonable  cattle  levant  et  eouehant^  and  it 
appeared  that  tbe  house  of  which  be  was  the  own'^r  had  neither  land,  curtilage,  nor  stable 
belonging  to  it,  the  plamtiflT  was  nonsuited;  6  T.  R.  46.  And,  therefore,  although  the  de- 
claration, or  plea  of  justification,  allege  the  right  of  common  to  be  append  nt  to  a  messange, 
it  most  be  proved  that  there  is  at  least  a  curtilage  belonging  to  it,  on  which  the  cattle  may 
be  levant  et  eouehant;  Sir  W.  Jones,  227.  t3ut  in  order  to  proTethat  the  cattle  in  ques- 
tion are  levant  et  couehanty  it  must  be  proved  that  they  are  connected  with  the  land  on 
which  they  are  alleged  to  be  levant  et  eouehant;  i  VVil.  Saun.  346.  r,  in  note.  In  the 
case  of  a  distress,  those  cattle  only  are  said  to  be  levant  et  eouehant  which  have  been 
there  for  a  space  of  time  long  enough  for  them  to  have  lain  down  and  risen  up  again.  But 
in  a  case  ef  right  of  eommon  appendant,  levancy  and  couchancy  is  merely  a  mode  of  ascer- 
taining the  number  of  cattle  which  are  entitled  to  tho  right  of  common,  IB-  &  A.  706. 
Tbe  defendant  nmst  prove  that  the  cattle  are  his  own,  or  that  he  has  a  special  property  in 
them;  Bro.  Com.  47;  2  Show.  328;  for  a  mnn  has  no  right  to  use  the  common  with  the 
cattle  of  a  stranger,  or  with  his  own  cattle  levant  et  eouehant  upon  some  other  land,  and 
not  upon  the  land  to  which  the  right  is  appendant  or  appurtenant;  but  if  ho  borrow  cattle  to 
compester  bis  land,  they  may  be  put  upon  the  common,  for  lie  has  n  special  property  in 
them;  J?kin.  137:  F.  N.  B.  180;  Roll.  Com.  402. 
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Wbich  in  13  The  Bailiffs,  Burge-^sb**,  &c.  of  Tewkesbury  v.  Bricknell.  H.  T. 
f*ctkino  180«.  C.  P.  J  Taunt.  I5i. 

more  than  ^  declaration  in  case  for  selling  corn  by  sample .  having  stated  that  the 
raieofeTi  plaintiflfe  being  p^^ssessed  of  a  certain  market  in  T.  for  the  buying  and  selling 
deoce,  and  of  Corn,  were  entitled,  by  reason  (hereof,  to  a  reasonable  toll  on  all  coro 
cooseqaent  brought  into  the  said  market  for  sale,  except  on  com  sold  there  by  or  to  any 
Ij  combines  freeman  of  the  said  borough;  and  on  com  of  any  other  person  legally  exempt 
***  .***®jrf**®  from  the  same;  and  it  being  proved  that  the  exemption  attached  only  on  com 
maxim  that^**^*^  ^Y  *  frecn^an,  it  was  urged  that  the  declaration  was  not  proved  as  laid, 
thongh  the  and  the  plaintiff  was  nonsuited.  But  the  Court  made  absolute  a  rule  for  set- 
party  will  ting  it  aside, 
be  obliged    to  prove  aa  mnch  aa  he  claims,  his  case  willfnot  be  prejudiced  bv  proof  of  a   more  ample 

f  right.* 

[  656  1  14.  Willis  v.  Ward.  M.  T,   1818  C.  B.  2  Chit.  Rep- 297. 

But  it  baa  Verdict  for  piaintiff  in  an  action  for  dtsturbaace  of  common.  Motion  to  set 
been  hold  it  aside,  on  the  ground  that  the  allegation  in  the  declaration  was,  that  the  plain- 
en  nnneceii  tiff  ^ag  entitled  to  a  right  of  common  for  all  Bis  rattle  levant  etcouchanij  where- 
pon  claim  ^  as  it  appeared  in  evidence  that  the  common  was  not  sufficient  to  feed  alJ  the 
of  common  cattle  for  any  length  of  time,  and  that  the  right  could  not  possibly  exist  in  the 
for  cdttte  manner  In  which  it  was  set  forth.  But  the  Court  refused  the  defendant's  ap« 
levant  et  plication;  and  said,  nature,  it  seems,  has  set  a  limit  to  the  exercise  of  the  right 
^ouehani,  of  common;  but  the  plainti  'is  clearly  entitled  to  the  right  he  avers  he  is  pos- 
commo^n  s^^^c^^  ^^t  although,  from  the  limited  extent  of  the  common,  he  would  not  ho 
should  be  ^^^  ^^  keep  his  cattle  there  long  with  benefit. — Rule  refused.  See  1  Saund, 
adequate  to  28  &  28  a. ;   1  B  &  A.  706. 

the  support  16.    BavAN  v.  Winwood.  E.  T.  1808.  C.  P.  1  Taunt.  208. 

of  the  cattle  jp  ejectment  for  a  piece  of  ground  which  had  been  inclosed  from  the  com* 
I  'th^  f  ''^^y  ^^  plaintiff,  as  lord  of  the  manor,  proved  acts  of  encroachment  on  the 
time.  waste  by  himself  and  other  freeholders  oi  the  manor,  and  the  payment  of  quit 

rents  to  himself  for  like  inclosures.  The  defendant  appeared  to  be  a  tenant 
The  next  for  lives,  and  to  hold  of  the  lessor  of  the  plaintiff;  but  one  part  of  the  ground 
thing  requir  claimed  had  been  inclosed  30  years  before  this  action  was  brought,  but  daring 
ed  in  proof  (he  lease,  and  had  been  holden  without  paying  any  acknowledgement.  It  was 
is  the  ezer  ^fg^^  ([mj  \\^i^  plaintiff  was  precluded  by  length  of  time;  and  an  objection  was 
risht/l'  ^  urged  that  the  fact  of  the  plaintid'  having  proved  his  right  to  one  part,  could 
not  be  adduced  as  conclusive  evidence  of  his  title  to  the  latter  part.     But  the 

I   657    >  ju^g^  admitted  the  evidence. 
The  plain        16-  As  a  general  rule,  it  may  be  premised  that  whatever  tends  to  defeat  the 
tiflfmay,  to  right  claimed  will  consequently  operate  as  a  bar  to  the  prescription  pleaded, 
rebut  snch   The  lord  of  the  manor  in  which  the  waste  is  ma  v.  for  instance  set  up  a  defence 
proof,  show  ^fjji^jQgyyg.  some  act  of  approvement  should,  therefore,  be  adduced  to  show 

may  go  to        *  When  a  party  prescribes  absolutely,  and  proves  a  presonptive  right,  subject  to  a  condi- 
overtarn       ^^^^  ^^  limitation,  the  sufficiency  of  tlie  proof  to  maintain  the  issue  seems  to  depend  upon 
the  riffht  of  ^^*^*  whether  the  condition  or  limitation  is  part  of  one  entire  prescription,  or  whether  it  is 
common  *     "^^  another  distinct  prescriptive  right,  and  the  subject  of  another  action  rather  than  a  part  of 
the  prescription  alleged-     In  the  case  of  Branks  v.  VVillet,  2  H.  Bl.  224.  where  a  prescrip- 
tive right  of  common  appurtenant  was  claimed  for  a  certain  number  of  sheep  every  year, 
and  at  all  times  of  the  year,  and  this  general  right  was  proved,  but  it  also  appeared  that  the 
tenant  of  an  adjoining  farm  was  entiUed  to  have  the  sneep  folded  on  his  lands  whenever 
they  were  fed  on  the  common,  an  objection  was  taken  on  the  ground  of  a  variance  between 
the  plea  and  the  proof;  but  the  Coart  of  C   P.  on  consideration  held,  that  the  words  **  at  all 
times,**  mast  be  understood  according  to  the  subject  matter,  and  the  general  course  of  feed- 
ing sheep,  which  ?«eldom  if  ever  remained  during  the  night  on  the  common,  but  were  fold- 
ed; these  words)  must  therefore  be  understood  as  meaning  at  all  usual  times,  and  the  foldiag 
of  the  sheep  at  night  was  ne  part  of  entire  prescription  for  common  of  pasture,  but  rather 
a  consideration  subsequent  to  the  enjoyment  of  the  right,  and  not  necessary  to  be  stated. 

-f  Which  must  accord  with  the  fact,  as  for  instance,  as  to  the  number  of  beasts;  12  Vxn. 
Ab.  Com.;  13  H.  7.  13^  or  the  season  of  the  year;  Csrth.  241.  Where  estovers,  turf,  or 
the  like  commonable  profits  are  prescribed  for,  for  the  purpose  of  repairs,  &c.  there  shoold 
be  an  averment  that  the  house,  palings,  fences,'  hedges,  &c.  stood  in  need  of  such  repairs; 
or  where  they  are  claimed  as  appurtenunt  to  a  house  to  be  used  as  fuel,  proof  should  be  given 
that  they  have  been  tif«ually  so  expended. 
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his  intention  to  inclose,  and  the  courts  will  take  notice  judicially  of  bis  right  to 

do  so. 

17.   Walker  v.  Broadstock.   Summer  Ass.  1795.  Ex.  I  Esp.  N.  P*  C.  459. 

To  establish  a  prescriptive  right  to  common  appurtenant,  per  cause  de  tnct- Whether 
iiag-e,  the  defendants  called  witnesses,  who  proved  that  two  several  tenants, ''^P^**^*^' 
who  had  holden  the  premises  prior  to  the  plaintiff,  of  whom  one  was  dead,  and 
the  other  had  no  inter^est  in  the  caune,  had  declared  their  opinion  that  no  such 
right  vested  in  the  tenants  of  the  land  in  question.  It  was  contended  that  these 
declarations,  being  made  by  occupiers  of  the  premises,  must  be  considered 
good  evidence  against  their  own  rights,  and  the  evidence  was  admitted. 

18.    DUNSTAN  V.  TllESIDER   AND  ANOTHER.    M.  T.   1792.     K.   B.  5  T.  R.  2. 

To  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close,  the  .    q^^^ 
defendant  pleaded  that  the  locus  In  quo  was  parcel  of  the  manor  of  H-,  and  that  ^jng  thepri 
an  ancient  messuage  and  land  were  imraemoiially  parcel  of  the  said  manor, yilege.* 
and  that  there  is  a  custom  in  the  manor  that  from  time  whereof,  &c.  the  custo- 
mary tenant  for  all  the  time  aforesaid,  has  had  right  of  common,  &.c.     Replica- 
tion, traversing  the  custom.     It  appeared  that  the  plaintiff  proved  that  the  te- 
nement was  built  within  the  last  20  years,  and  was  not  built  in  the  site  of  any 
ancient  messucige.     It  was  contended  that  this  evidence  should  not  be  admit- 
ted, urging  that  the>  antiquity  of  the  messuage  was  admitted  by  the  replication, 
which  traversed  the  custom.     But  the  judge  before  u  hom  the  cause  was  tried 
being  of  opinion  that  the  antiquity  of  the  messuage  formed  a  part  of  the  custom, 
and  was  involved  in  the  issue,  received  the  evidence,  and  the  plaintiff  obtain- 
ed a  verdict.     On  a  motion  for  a  new  trial,  the  Court  said:  the  verdict  is  right, 
as  the  evidence  disproved  the  custom,  which  was  traversed. — The  rule  must 
be  therefore  refused. 

19.  Tyrwhitt  v.  Wynne.  E.  T.  1819.     K.  B.  2  B.&  A.  554. 
To  an  action  of  trespass  the  defendant,  who  was  lord  of  the  manor,  pleaded  But  moft 
that  the  locus  in  quo  was  his  soil  and  freehold,  on  which  issue  was  joined. —  establish  a 
After  some  documentary  evidence  on  the  part  of  the  defendant,  it  was  proposed  ^°J*P  ®^^®j^* 
lo  read  counterparts  of  leases  of  minerals  granted  to  several  persons,  not  con-  p„,ja|  ^j^ 
nected  with  the  plaintiff,  in  other  parts  of  the  waste  of  the  manor,  but  not  in  dosive 
the  place  in  question.     These  deeds  were  rejected  by  the  learned  judge,  and  right  to  the 
the  Court  upheld  that  opinion  for  two  reasons:    1st.  Because  it  ought  to  haveaoil; 
been  shown  that  the  locus  in  quo  formed  part  of  the  entire  waste  to  which  the  . 

leases  were  applicable,  inasmuch  as  acts  of  ownership  on  the  other  parts  of  [  ^^®   I 
those  waste  could  not  prove  that  the  loctts  in  quo  was  part  of  them;   and  "i'd. 
That  if  that  had  been  done,  still  that  they  would  only  have  been  evidence  of 
the  defendant's  right  to  the  minerals  under  the  locus  in  quo,  but  would  not  have 
established  his  title  to  the  surface. 

20.   Clears  v.  Stevens.    T,  T.  1818.  C.  P.  2  B.  Moore,  4B4;  S.  C.  8  Taunt. 

413. 
The  defendant,  in  an  action  of  replevin,  acknowledged  the  taking  as  baili*^;  ]^,^*f^*°f^^** 
and  after  stating  a  custom  existing  in  the  manor  for  a  court  leet  to  be  holden  ^^^.^^  ^j^^ 
before  the  steward  for  the  time  being  when  necessary;  and  that  it  had  been  the  period  to 
custom  for  the  jurors  of  the  said  court  to  make  such  by-laws  as  they  might  which  the 
deem  necessary  respecting  the  stocking,  depasturing,  Stc.  of  the  said  common,  claim  hw  a 
and  to  inflict  such  oenalty  on  all  persons  o  ending  against  such  by-laws,  as  the  ^^^   °    • 
said  jurors  should  think  expedient;   and  that  there  was  a  custom  in  the  said 
manor  to  distrain  in  case  of  the  refusal  of  any  person  who  had  been  found  sub- 
ject to  such  penalty;  averred,  that  at  a  court  leet  it  was  ordered  that  no  person 
should  keep  on  the  said  common  any  steers  after  ttDo  years  old,  on  pain  of  a  pe. 
nalty;  that  the  cattle,  in  the  declaration  mentioned,  being  steers  more  than  tioo 
years  old,  were  at  the  said  time,  when,  &c.  in  the  place  in  which,  &c.  where- 
iore  the  defendant  as,  Sec.  took  the  said  cattle  for  the  said  damage  as  aforesaid, 

♦  On  issue  joined  as  to  a  right  of  comnaon.  the  defendant  may  give  in  evidence  a  release 
of  the  right  of  common  although  he  might  have  pleaded  it;    Clayton,  9;  8  C.  1.     bucn  a 
release,  however,  will  not  avail  where  the  common  belongs  to  land  which  is  entailed,  ana 
which  cannot  pass  b^  releaf:e  any  more  than  the  land  itself;  ibid. 
VOL.   V  "58 
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Plea,  that  the  cattle  were  at  the  said  time  when,  See.  steers  kss  than  hto  years 
oldy  to  ttity  one  year  old^  on  which  issue  was  joined,  The  defendant  had  a  ver- 
dict; and  on  a  rule  wsi  to  enter  a  verdict  for  the  plainlifT,  mn  obstanie  verediclOy 
Gibbs  C.  J.  held,  that  as  the  defendant's  right  to  distrain  could  only  arise 
from  the  refusal  to  pay  the  penalty  imposed  according  to  the  custom,  a  refusal 
of  the  plaintiff  to  pay  such  penalty  should  have  been  stated  in  the  defendant's 
cognizanze,  which  was  therefore  bad  — Rule  absolute. 
Aadiihas  <2l,  Hawke  v.  Bacotc.  M.  T.  1809  C.  P.  2  Taunt.  }56, 

been  cense  Iq  ^  plea  to  trespass  for  breaking,  ^c  the  plaintiil^s  close,  and  pulling  down 
qnently  hoi  ^jj|g^  j^j.  the  defendant  justilied,  stating  thai  the  locus  in  qiio  was,  and  inime^ 
^te  ^*n°a  niorially  had  been,  parcel  of  a  certain  waste,  whereon  he  had  a  right  ot  com- 
pleaef  en  mon  for  all  his  commonable  caitle,  levant^  &c.,  and  that  the  walls  were  wrong- 
clonire.  to  fully  erected,  and  standing  on  the  said  waste,  wherein,  ^c,  and  separated  the 
prove  that  locus  in  quo  parcel  from  the  residue  of  the  said  Avas  e,  whereby  the  defendant 
every  part  ^q^^  not  fnijy  enjoy  his  right  aforesaid,  and  therefore  he  entered,  ^c.  and  pul- 
o£ the  loeus  ^^^  down,  ^c  Replication,  afler  denying  that  the  locus  in  qut/  was  parcel,  as 
been"inclo8  stated  in  the  plea,  and  the  title  under  which  the  defendant  claimed,  that  the 
ed.*  plaintiff  ^s  close  being  the  same,  S^c.  continually  for  '20  years  and  more,  had  been 

and  was  separated,  &c.;  to  which  the  defendant  rejoined;  and  on  demurrer  to 
[  659  ]  another  part  of  the  pleadings  the  court  observed,  that  had  the  defendant  taken 
Shoold  an  jggue  on  the  replication,  he  would  have  thrown  on  the  plaintiff  the  onii«  of 
•""*d  o      proving  that  every  part  of  the  locus  in  quo  had  been  inclosed  for  the  space  of 
tbe"ruffideo  20  years. 

oy  of  com  22.  D'Ayrolles  v.  Howard.  E.  T.  1763.  K.  B.  3  Burr.  1385. 

mon,  the  To  an  action  of  trespass  for  spoiling  and  destroying  peat,  filling  up  holeii, 
lord  moat  ^c.  the  defendant  pleaded  a  right  of  common,and  that,  by  reason  of  the  plain- 
ahow  that  jjff  >g  digging  peat,  he  had  been  injured,  on  which  he  filled  up  the  holes.  The 
taken  bo  plaintiflT  replied  de  injuria  generally,  and  then  desired  to  give  in  evidence  that 
mach  as  to  sufficient  common  had  been  lefl;  but,  as  it  was  the  wish  of  the  parties  that  the 
deprive  hit  merits  of  the  case  should  be  fully  tried,  it  was  ordered  by  the  Court  that  a  ver- 
tenanu  ef  ^ict  for  the  defendant,  which  they  would  otherwise  have  sustained,  should  be 
pastnre  for  ^^^  ggj^g  ^q  payment  of  costs  by  the  plaintiff. 

their  cat  ^  ^  ^  •'zv*  ji.        -j 

.1    X  6.    Cjr  the  ioilnesses. 

1.  Walton  v.  Shelley.  T.  T.  1786.  K.  B.  1  T.  R.  302. 
The  gene  p^j.  fiuller,  J.  If  the  issue  be  on  a  right  of  Common,  which  depends  on  a 
thatTf  th^'  ^^'^^"^  perva<iing  the  whole  manor,  the  evidence  of  a  commoner  is  not  admis- 
issne  be  ^ible ;  because,  as  it  depends  upon  a  custom,  the  record  in  that  action  would 
on  a  casto  be  evidence  in  a  subsequent  action,  brought  by  that  very  uniness  to  try  the 
mary  right  same  right;  therefore  there  is  good  reason  for  not  receiving  his  testimony  in 
of  common  gQ^jj  ^  case.  But  the  same  reason  does  not  hold  where  common  is  claimed 
bLhmon?*^^  prescription,  in  right  of  a  particular  estate ;  because  it  does  not  follow  if  A. 
of  which  ^^^  ^  prescriptive  right  of  common  belonging  to  his  estate,  that  B.,  who  has 
the  witness  another  estate  in  the  same  manor,  must  have  the  same  right;  neither  would 
wonld  be  the  judgment  for  A.  be  evidence  for  B. ;  and  yet  there  are  cases  which  lay  it 
benefitted,  down  as  a  general  rule,  that  one  commoner  is  in  no  case  a  witness  for  another. 

peirntT"  ^^®  ^  ^  ^  ^^'  ^""'  ^'-  ^  ^^^'  *  ^  ^^'"^'  ^^^'  ^  ^^^^^'  ^^^'  ^-^*^-  ^^^• 
but  that  *  So  in  order  to  nullify  a  plea  of  common  of  vicinage,  proof  is  needfal  that  the  lord  of 

where  ho  '  ^i^her  waste  has  entirely  inclosed  Home  part,  however  small;  for  it  has  been  seen,  that  if 
gives  evi  there  be  the  least  avenue  for  egress  and  i egress,  whereby  the  cattle  may  mutually  escape, 
dcnce  to  es^he  common  of  vicinage  continues;  3  Keb.  24;  13  East,  348. 

tablisb  the  ^  ^  owners  of  common  fields  may  show  a  custom  to  inclose,  which  may  be  done  by 
private  pre^^'^  production  of  old  deeds,  and  the  testimony  of  aged  witnesses;  see  2  Wills,  269.  The 
ycriptivo  '^''^  ^^y  ^how  a  long  custom  to  erect  houses  on  the  waste  in  exclusion  of  the  commoners; 
right  of  ano  ^  '^*  ^*  ^^^*  Counterparts  of  old  leases  from  the  muniments  of  a  manor,  showing  that 
ther,  hiseviP''*^  of  the  waste  has  been  demised  by  the  lord,  althoagh  unaccompanied  by  proof  of  en- 
dence  may  W™®"^»  ^i^*  **«  evidence  to  eotablish  a  custom  for  the  owners  of  moHS  dales  to  hold  them 
be  recciv  ">  severalty  after  they  have  been  entirely  cleared  of  turves  by  the  tenants  of  the  manor;  6 
ed.  '^-  ^'  ^^2.  n.     Allotments  under  inclosure  nets  may  also  be  in  evidence,  both  at  the  in- 

stance of  lords  and  commoners;  see  post,  tit.  Inclosuro. 

t  It  may  perhaps,  be  said,  (bat  if  he  were  allowed  to  be  a  witness,  he  could  not  after- 
wards use  the  verdict;  for  on  the  trial  of  hw  own  cause,  if  it  sbenld  appear  that  he  was  a 


^ 
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2.  Reeves  V.  Symonds.  H.  T.  1715.  KB.   10  Mod,  291.  I   660  ] 

Per  Parker,  C.  J.     If  an  action  be  brought  by  a  commoner  for  his  right  of  Thin  dis 
common,  shall  another  person  that  claims   a  right  of  common  upon  the  same  t»nction 
title  be  allowed  to  give  evidence?     No;  and  yet  it  is  certain  that  he  can  neither  ^**'  ^^^^ 
^etnor  lose  ia  that  cause;  for  the  event  of  that  cause  will  no  way  determine  I'^i  not  r« 
his  right.     But  though  he  is  not  interested  in  that  cause,   he  is  interested  in  cognized; 
the  question  upon  which  the  cause  depends,  and  that  will  be  a  bias  upon  his 
mind.      It  is  not  his  swearing  the  thing  to  he  true  that  gives  him  any  advan- 
tage; but  it  is  the  thing  being  trae;  and  the  law  does  judge  that  it  is  not  proper 
to  admit  a  man  to  swear  that  to  be  true  which  it  is  plainly  bis  interest  should 
be  true. 

3.  Harvey  V.  CoLLisoN.   Norfolk  Summer  Ass.  1727.  MSS.   1   Sel.  N.  P.  Although 

439    6th  ed.  such  contra 

In  replevin,  defendant  avowed  taking  tlie  cattle  damage  feasant;  plainti'^wMXat'f''r 
prescribed  for  common  in  the  locus  in  quo^  as  appendant  to  his  messuage.  The  ^  ghort  pe 
plaintiff  produced   as  a  witness  a  person  who  qlaimed  common   in  the  same  riod  attend 
place.      His  testimony  being  objected  to,    Raymond,  C.  J  overruled  the  ob-ed  to. 
JectioD,  that  where  a  person  prescribes  for  common  not  as  appendant  to  his 
messuage,   but  by  virtue  of  a  custom  within  a  parish  or  manor,  and  the  cus- 
tom is  in  issue,  there  a  person  within  a  manor  or  parish  claiming  common  is 
interested,  and  cannot  be  a  witness;  but  where  a  person  prescribes  for  com- 
mon, for  all  cattle  l<vui\l  il  couchant  on  his, messuage,  as  belonging  to  that  mes- 
suage, there  is  nothing   but  that  person's  particular  right  of  common  in  ques- 
tion, as  belonging  to  that  particular  messi'age;  and  another  person  who  claims 
common  in  the  same  place  by  virtue  of  another  messuage,  may  be  a  witness, 
because  not  interested  in  the  present  question.t 

4.  Anscomb  v.  Shore.  E.  T.  1808.  C.  P.  1  Taunt.  261;S.  C.  1  Camb,  285. 

S.  P,  Hockley  v.  L\mb.  Lent  Assizes.  ir>i^7.  1  Ld  Kavm.  731.  S.  P.    [  661  ] 
Kennett  v.  Foster.  MSS.  Sel.  N.  P.  410. 6th  ed.         '        ^  ^j^"y  b* 

The  declaration  in  this  ca'^e  stated  a  right  of  common  in  the  plaintifl^by  pre-L?    "J™ 
scription,  and  declared  that  the  onus  lay  on  the  defendant  to  repair  the  fences  .^n^^ 
•of  his  close  adjoming  the  common;  and  alleged  that  in  consequence  of  his  suf- that  one 
fering  them  to  be  ruinous,  the  plainti  ■  's  cattle  had  strayed  into  the  said  close,  commoner 
whereby  the  plaintiff  had  lost  the  use  of  them.     In  order  to  show  the  defend- ^^^P"®^  *>« 
ant's  liability  to  repair,  several  inhabitants  were  called,  when  their  evidence  ?     ®°^Jl 
was  rejected  by  the  defondant's  counsel  on  account  of  their  interest  in  the  event  ^^  ^  p^^j^ 
of  establishing  the  plaintitl^'s  case      The   plaintiff  was  nonsuited;    and,  on  a  tending  to 
rule  nisi  for  a  new  trial,  it  was  holden  that  the  witnesses  produced  were  clearly  the  matual 
incompetent,  as  if  the  plaintifl\succeeded,  all  his  fellow  conmioners  would  be  advantage 
relieved  from  the  burden  of  repairing,  or  keeping  proper  persons  to  prevent  in-  ®    *'®*°» 
fraction  of  the   bounds  of  the  common. — Rule    discharged.     See   12  Vin.  ^     . 

JlOr.  14.  sroands  a 

5.   BcRTOV  v.  lIiNDE.  E.  T.  1793.  K.  B.  6  T.  R.  174.  freeman  of 

In  an  activ)n  of  tresspass,  where  the   question  was,  whether   a  corporation  a  corpora 
who  had  inclosed  part  of  a  common,  and  leased  it,  with  a  reservation  of  rent  tion  has 
to  themselves,  had  left  a  sufficiency  for  the  commoners,  a  freeman  of  the  cor- J*®"/^®'**' 
poration  was  called  to  prove  the  affirmative;  but  Gindd,  J.    rejected  him,  and  c^J^p^Jgnj* 

witness  in  the  former  suit,  to  admit  the  verdict  as  evidence  for  him  would  be  in  effect  allow-  witness  to 
ing  a  party  to  give  evidence  for  himi<elf.  The  answer  to  this  objection  seems  to  be,  that  prove  that 
the  fact  of  his  having  given  evidencn  in  the  former  case  would  probably  be  unknown  at  a  sufficien 
the  time  of  the  second  suit;  and  even  if  that  fact  should  be  fully  proved,  yet  it  would  becy  of  com 
presumed  that  he  was  disinterested,  and  then  the  verdict  might,  perhaps,  be  evidence  formon  has 
him  upon  the  same  principle  which  allows  the  depositions  of  a  witness  in  a  suit  in  equity  been  left  by 
to  be  evidence  for  him  on  a  bill  of  revivor  brought  by  the  witness  himself.  the  aggre 

t  Mr.  Selwyn,  in  his  Treatise  on  the  Law  of  Nisi  Priuj,  p.  440.  says,  that  it  would  gate  body, 
appear  from  the  above  case,  that  the  witness  was  called  to  establish  a  right  of  common  in 
the  party  by  whom  he  was  called;  the  effect  of  which  would  be  to  narrow  and  abridge  the 
the  witness's  right;  but  in  a  case  (Kennet  v.  Foster,  post,  661.)  where  the  witneu  was 
called  by  the  plaintiff  to  show  that  the  defendant  had  no  right,  the  learned  judge  rejected 
his  testimony,  on  the  ground  that  he  was  interested  in  the  question,  inasmuch  as  negativing 
the  defendant's  right  would  go  to  enlarge  the  witness's  right. 


444  COMMON,— Of  the  Lard^a  Remedif. 

It  is  almost  admitted;  but,  because  the  plaintiff  had  traversed  a  matter  of  law  in  hb  surre- 
nanecoMa  joinder*  the'defendant  had  leave  given  to  amend. 

MrveAhat  24.  Smith  v.  Baynard.  M.  T.  1673.  K.  B.  3  Keb.  388. 

the  various  In  this  case,  which  was  an  action  of  replevin,  the  defendant  avowed  da- 
customs  of  mage  feasant.  The  plaintiff  replied  that  the  locus  in  quo  adjoined  to  the  com- 
panicalar  ^^^^  ^^  which  the  plaintiH  's  ground  was  contiguous,  affirming  that  the  waste 
must  be  at^^^  never  been  separated  by  any  inclosure  or  fence  sufficient  to  pre  vent,  the 
tended  to  in  escape  of  cattle  from  one  common  into  the  other.  He  then  averred  that  the 
framing  cattle  accustomed  to  use  these  commons  had  always  mixed  together  of  their 
this  plea,  in  own  accord,  and  set  forth  that  the  place  where  his  own  right  existed  was  the 
P'J?^*''.  freehold  of  A.  B.;  that  his  cattle  were  put  there  by  A.  B.'s  licence,  and  that 
maimer  of  ^^^^  commons  still  adjoining  to  each  other,  the  cattle,  without  his  knowledge, 
JDstifyiBg  strayed  into  the  other  common,  in  which,  &.C.,  and  then  justified  the  trespass 
putting  cat  complained  of.  The  Court  held  that  the  replication  was  sufficient,  without 
tie  on  a  saying  that  he  and  all  those,  he.  and  this  not  being  an  interest,  but  an  excuse 
common  of  for  a  trespass,  the  cattle  need  not  be  said  to  be  kvarU  et  couchanl,  for  the  court 
mav"T^%i   ^'^  °^^  intend  them  to  be  strangers. 

ted;        '  25.  Gullett  v.  Lopes.  H.  T.  181 1.  13  East,  348. 

In  which         Iq  this  case  it  became  a  question  whether  a  right  of  common  of  vicinage 
case  it  is  in  existed  under  the  following  circumstances.     It  appeared  that  immemorial^, 

KiJ^i!i««-  *Dd  until  the  inclosure  hereinafter  mentioned,  commons  A.  and  B.  adioined 
Die  to  state        ii.i  '      ^         r^  m        •  t       /»  n 

the  mntaal  ^^^h  other  without  any  separation  by  a  fence  on  the  side  of  common  B.  to- 
rambling  of  wards  the  north  and  east;  and  that,  until  such  inclosure,  the  cattle  of  the  com- 
the  cattle  moners  wandered,  by  reason  of  vicinage,  into  the  other;  and  that  the  inclosure 
from  imme  made  on  one  of  the  common  was  done  in  such  a  manner  as  to  leave  open  only 
^se*  d  *  P**8sage  sufficient  for  the  highway  which  led  over  the  one  to  the  other.  The 
BQch  other  ^^^rt  held  that  without  a  complete  inclosure  and  separation,  the  cattle  might 
facts  as  still  stray  from  the  one  common  to  the  other  without  impediment,  and  that 
may  be  ne  the  common  by  vicinage  was  not  excluded, 
cessary  to     establish  a  mutual  privilege  of  intercoramoniog. 

I    g45  1  26.  MossE  V.  Bennet.  H.  T.   1724.  K  B.  8  Mod,  120. 

It  may  be  Trespass  for  enclosing  three  acres  of  common  with  hurdles,  and  covering" 
now  as  three  more.  Plea,  prescribing  to  have  a  fair  on  the  common,  and  that  the 
well  to  add  hurdles  were  used  to  keep  and  inclose  cattle  there,  and  so  justifying  inclosing 
a  few  lead  three  acres,  and  covering  three  acres;  but  the  Court  held  that  the  plaintiff's 
*"8P""?'  complaint  of  a  disturbance  in  six  acres  had  not  been  answered,  as  the  plea  had 
snlde'th^  omitted  to  state  that  the  last  were  dii-'erent  acres  from  the  first.  See  1  Keb. 
plcaincom^^^-  ^53;  I  Sid.  106;  3  Burr.  1385;  Com.  Rep.  341. 
mon  with    other  pleas  of  justification;  for  instance,  the  right  should  be  amply  stated,  so  as  to  answer 

the  whole  declaration. 
Forahho'  ^'-  Earl  Manchester  v.  Vale.  M.  T.   1666.  K.  B.  I  Saund.  27. 

it  may  bo  Trespass.  The  defendant  pleaded  seisin  in  fee  in  A.,  and  that  A.  appoint- 
ofTectaal  as  ed  the  defendant  to  take  care  of  his  cattle  put  into  the  close  in  which,  Sic.  and 
to  one  part,  (hen  said  that  A.  caused  divers  of  his  commonable  cattle  to  be  put  into  the 
whloilvf  "1  ^^^^®  '"  question  ;  whereupon  the  defendant,  as  his  servant,  entered  to  take 
if  it  be  de  ^^^^  of  them;  but  as  he  neither  said  that  the  cattle  were  his  own,  nor  that  he 
fective  in  had  put  them  on  the  locus  in  quo^  and  consequently  that  he  could  not  be  guilty 
another  of  the  trespass;  the  Court  considered  that  the  plea  was  bad. 
part.  28    Mellor  V.  Walker.  H.  T.   1669.  K.  B.  2  Saund. 

And  the  This  was  an  action  of  trespass,  which  was  alleged  in  the  declaration  to  have 
time  nileg  happened  on  the  tst  of  April,  and  the  defendant  justified  on  the  first  of  August, 
ed  in  the  de  The  Court  intimated,  on  overruling  a  general  demurrer,  that  had  it  been  spe- 

8ho'nld°b      ^'*^''  ^^®^  ^^"^^  ^^^^  supported  it.     See  2  Ro.  Abr.  676;  S  C.  1  Vent.  92. 

^     strictly    followed  in  the  plea,  if  it  be  intended  to  justify  the  same  tr^pass. 
Ifthedefen  ^^'  Stevens  v.  Whister.  E.  T.   1809.  K,  B.   11  East,  51. 

dant  would  I^eclaration  in  trespass.  The  defendant  pleaded  not  guilty.  It  appeared 
drive  the  ^^^^  ^^e  plaintiff  had  lands  on  one  side  of  a  certain  lane,  by  which  he  became 
plaintiff  to  entitled  to  the  soil  and  freehold  of  half  the  lane  opposite  to  his  inclosures,  and 
u  new  as     that  the  defendant  depastured  his  cattle  along  that  lane,  which  cattle  had  tres* 
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passed  on  one  of  the  plaintifT's  inclosurcs.     It  wa»  urged  that  these  facts  aignment, 
would  not  justify  him  in  declaring  for  a  trespass  in  the  lane  generaUy,  as  if  he  ^^  should 
claimed  an  exclusive  right  to  the  whole      But  the  Court  said  the  plaintiff  had  P^®^J  ■°*^ 
an  exclusive  right  to  part  of  the  lane,  and  if  the  defendant  meant  to  drive  h«m  jj^^j  -^^^^f, 
to  confine  the  trespass  complained  of  upon  the  face  of  hb  declaration  to  that  thar  per 
part  of  the  lane  which  was  his,  he  should  have  pleaded  soil  and  freehold  in  an- sod.* 
other,  which  would  have  obliged  the  plaintiff  to  new  assign.  [  046  1 

30.  Pratt  v  Goonme,  H.  T.   1812.  K.  B.   15  East,  255. 

In  trespass  ^tiare  cZaujum/regi/,  the  defendant  pleaded  the  general  issue,  ^^ure  shonld 
and  also  a  special  justification  that  the  locus  in  quo  was  part  of  a  certain  com- ^"*  ."^^^^ 
mon  field  which  was  then  allotted  to  him  by  the  leet  jury  of  the  manor;  the  f^Jia"  c"  u 
plaintiff  replied  to  the  special  plea,  afler  setting  out  the  abuttals  of  the  closes  ^^^^  that 
trespassed  upon,  that  the  closes  newly  assigned  were  difiTerent  from  the  defend-  the  closes 
ant's  allotment.     The  defendant  pleaded  not  guilty  to  this  new  assignment;  newaasiga 
and  it  happening  that  the  plainti'F  could  not  prove  a  trespass  any  where,  ex-*jj  *^'*  '^^^ 
cept  on  that  spot  allotted  to  the  defendant  by  the  leet  jury,  the  judge  directed    -tif ^u!^ 
a  verdict  for  the  plaintir,  on  the  general  issue,  and  for  the  defendant,  on  the  ^^  which 
plea  of  not  guilty  to  the  new  assignment:  and  on  a  rule  to  show  cause  why  tlie  the  defend 
verdict  should  not  be  entered  generally  for  the  plaintiff,  the  Court  upheld  the  ant's  plea 
judge's  opinion,  saying,  that  not  guilty  to  the  new  as-^ignmcnt  put  the  whole  of  "PPli®"- 
it  in  issue.     The  plaintiT,  however,  had  leave  to  amend. 
31,  Cockerel  v.  Armstrong.  T.  T.   1738.  C.  P.  Willes,  101 ;  S.  C.  7  Mod. 

247;  Com.  Rep.  582.  daim'^'** 

Trespass  was  brought  for  taking  a  horse.     The  defendants  pleaded  soil  and  right"*©?  * 
freehold  in  the  locus  in  quo  in  other  persons,  and  justified  us  their  servants,  common, 
and  by  their  command,  taking  the  horse  damage  feasant.     The  plaintiff  plead- tha  plaintifT 
ed  cie  mjtiria;  on  which  there  was  a  demurrer,  showing  for  cause  that  the  c&nnot  re 
plaintiff  had  not  traversed;  and  judgment  was  given  for  the  defendants  on  the  ?\yf^  ^'^j^ 
grounds  above  stated.  ' 

'32.  It  will  appear,  that  where  the  right  of  common  or  way,  as  stated  by  the  g^^  ^^.  . 
defendant,  is  denied  by  the  plaintiff,  it  is  in  general  sufRcient  merely  to  deny  thor  deny 
such  right,  following  the  language  of  the  plea,  and  concluding  to  the  country,  saisin  in  fee 
This  rule  has  been  most  ably  deduced  from  the  cases  in  the  books  by  Mr.  Ser-  or  other  li 
jeant  Williams:   1  Saund.  103.  b;  where  he  states,  thai  courts  of  justice  dis-**®  ^®  ^^^ 
courage  unnecessary  prolixities  in  pleading,  because  they  tend  to  expense  and  *r^  g^^  ^^ 
'    delay,  and  that,  therefore,  where  a  defendant  cannot  take  any  new  or  other  is- '    j    .  1 
sue  in  his  rejoinder  than  the  matter  he  had  pleaded  before,  without  a  departure  ^jeh  the 
from  his  plea,  or  where  the  issue  on  the  rejoinder  would  be  the  same  in  sub-  defendant 
stance  as  on  the  plea,  that  the  plainti^' ought  to  conclude  to  the  country;  as  claims  hie 
where  the  plea  states  a  defect  of  fences,  a  prescription  for  a  right  of  common  "^HJ****  •' 
or  way,  &c.  in  which  the  better  and  shorter  method  i's  directly  to  deny  the  fact  JJ'^  .**^y  - 
of  defect  of  fences,  prescription,  and  the  like,  without  a  formal  traverse,  ai^d^^m^^  ^ 
conclude  to  the  country ;   1  Saund.  103.  b;   1  Ld.  Raym.  641.  stated  in 

33.  Gerrish  V.  RoDBURNE.  H   T.    1771.  C.  P.  3  Wils.  165.  the  plea ( 

*  The  matter  new  assigned  must  bo  consistent  with  the  declaration,  and  not  varyinc  from, 
or  more  extenaive  than,  the  trespasses  therein  ennmorated;  Vin.  Ab.  Trespass,  Win.  65; 
4  Leon.  15,  Id;  10  lUwt,  79.  81;  or  those  which  the  defendant  has  in  his  plea  professed 
to  answer;  for  a  new  assignment  is  merely  to  avoid  the  effect  of  the  plea,  which  can  only 
operate  opon  the  trespasses  thereby  omitted;  10  Rest,  80.  It  should  also  only  be  of  mate* 
rial  matter,  and  therefore  if  the  plea  set  ap  a  right  of  way  or  common,  l(c.  at  all  times  of 
the  year,  the  new  assignment  shoald  not  be  that  the  defendant  **  at  other  times,  Uc  '*  time 
in  that  case  being  immaterial;  and  in  an  action  of  trespass  against  several,  if  some  of  the 
defendants  snffer  judgment  by  default ,  and  the  others  plead  a  justification,  the  new  assign- 
ment should  be  as  to  all  the  defendants,  and  not  merely  to  those  who  have  pleaded,  for 
that  would  be  a  departure;  2  Leon.'  199;  Com.  Dig.  Pleader,  F.  11;  and  as  the  plaintiff 
avers  that  the  trespasses  new  assigned  ure  other  and  difl'erent  to  those  mentioned  in  the  plea, 
he  waives  or  abandons  the  trespasses  which  the  defendant  has  justified,  and  it  is  not  neces- 
sary to  plead  over  again  to  the  new  assignment  any  matter  of  justification  necessarily  cov- 
ered by  the  plea;  as  if  common  of  pasture  at  all  timen  of  the  year  be  pleaded,  and  the 
ptaintiflfnew  assigns  that  the  defendant  entered  at  other  times;  Gonldsb.  191:  Mooc9|540; 
Tro.  Eliz.  590;  8.  C.  Moore,  460;  Jenk.  6th  Cent.  265. 
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For  altho^  Replevin  Cognizance.  A  by-law  wad  set  out,  wliich  ordained  that  no 
a  right  of  person  or  per -ons ^should  depasture  any  sheep,  horses,  &c.  at  a  certain  time^ 
may  tj'ui  ^^  ^  common  therein  mentioned,  on  pain  of  forfeiting  ^0«.  for  every  sheep,  &c. 
io  the  ma  which  should  be  depastured  there  contrary  to  the  said  by-laws.  The  Coart 
nor,  it  may  asked  how  they  could  judge  if  the  offence  set  forth  was  contrary  to  all  former 
be  restrict  by-laws,  when  they  were  not  put  on  the  record?  and  they  strongly  inclined 
ed  in  vari  against. the  defendant,  who  had  pleaded  this  by-law  in  excuse  for  destraining 
?     ^^^'^°  cattle;  but  the  case  was  adjourned,  and  was  not  mentioned  again. 

34.  Miles  v.  Ettridge.  E.  T.  4  W.  3  K.  B.  1  Show.  350. 
Or  0how  Trespass  for  throwing  down  fences;  justification  for  common  pleaded.  Re- 

^onnds  a  P^^^^^^9  ^^  licence  from  the  defendant's  father  to  make  and  continue  the  in- 
will  eeub  closure  in  question.  But  the  Court  held  that  the  licence  as  pleaded  waa  liad> 
liah  a  because  such  licence  determined  on  his  father's  death, 

gronnd  for  35,  Robinson  v.  Ralet.  E.  T.  1757.  K.  B.  1  Burr.  320. 

the  plain  Trespass,  for  depasturing  plaintitV's  grounds  with  cattle.  ,  Plea,  justifying 
1]  -'t^"*  under  a  right  of  common.  Replication  traversing  such  right;  and,  to  one 
plea,  traversing  that  the  cattle  were  defendant's  own,  and  that  they  w^fe  levatU 
Or  that  the  el  couchant  on  the  premises.  The  Courts  in  deciding  a  point  that  arose  on  theae 
?  J  ^®J?  pleadings,  inter  tdia^  said:  the  replication  de  injuria  suu  propria  absque  tali. 
ant's  own  ^^*"^  ^^  ^^  ^^  ^'^  cases  where  matter  of  title,  and  other  things  of  that  kind 
commona  ^^e  not  included  in  the  absque  tali  causa',  and  if  you  admit  them,  you  may 
ble  cattle  then  plead  de  injuria  sua  propria  absque  residuo  causce,  traversing  that  residue. 
levoni  ei    e&uchant  on  the  premiaei,   concfadtng  to  the  country  and  not  with  a  formal  traverse.! 

I   648   1  36.  Hickman  v.  Thorne.  T.  T.   1676.  C.  P.  2  Mod.   104. 

But  theei  •  In  replevin  the  defendant  justified  for  damage  feasant;  the  plaintlflT prescribe 
tbr'^rivi  ^^  ^^^  coqamon  in  the  locus  in  qtto.  The  defendant  then  alleged  a  custom  that 
leve  has  ^^^U  freeholder  might  inclose  in  the  common  field  against  the  rest;  and  on 
been  some  demurrer,  for  want  of  traversing  the  plaintiff  's  prescription,  the  Court  held^ 
timee  tra  that  the  custom  ought  first  to  have  been  pleaded,  and  then  the  prescription 
veiscd;       traversed.     See  49  E.  3.  19;  Bro.  Trav.  PI,  42.  &  169;  14  H,  6.  6;  1  Leon. 

And  under  ^' 

certoin  cir  37.  Robinsov  v.  Roify.  E.  T.   1757.  K.  B.   1  Burr.  316. 

cQDivtancea  A  defendant  prescribed  to  have  reasonable  estovers;  and  the  plainti^repli* 
"d^ftt^d*"^  ^<J  that  the  loctis  in  quo  was  within  a  forest,  and  that  the  defendant's  prescrip- 
whw^itii*  *'°°  to  have  estovers  depended  on  the  liberty  of  the  forest.  On  an  objection 
intended  to  taken  to  the  replication,  the  Court  held  that  it  was  bad,  for  either  the  law  of 
set  up  ano  the  forest  should  have  been  pleaded,  or  the  defendant's  prescription  traversed, 
ther,  pre     See  2  Mod.  104. 

cription.  38.  Kivchin  v.  Kn^ight.   M.  T.    1749    K.  B.   1  Bl.  49. 

Inconsis  Trespass  was  brought  f  >r  rooting  up  the  plaintitl'  's  soil  with  hogs.     The  de- 

tent with     fendant  pleaded  a  right  of  common  for  hogs.     The  plainti '  admitted  the  right 
I'li^"*  '*  "*  ^^  replication,  but  said  that  the  hogsought  to  have  been  rung,  on  which 
*>"»       defendant  demurred,  saying  that  the  first  custom  should  have  been  traversed^ 
but  the  Court  held  the  replication  good,  on  the  ground,  that  the  two  preacrip- 
In  which     ^*°^  ^^^^  "^^  inconsistent  with  each  other. 

cose  it  is  ne  ^^-  Mos.  wood  v.  Wood.   H.  T.    1791.  4  T.  R.   157. 

eessary  that  ^^  ^^  action  of  trespass  in  the  common,  called  Swanwick  common,  the  de- 
the  whole  fendant  pleaded  that   Swanwick  and  Swanwick  Green  commons  lay  open  to 

*  It  is  agreed  that  such  a  lirence  should  be  pleaded  to  have  been  made  by  deed,  and  that 
•  4he  omission  so  to  state  it  is  helped  af\er  verdict  by  the  stat.  of  feofails;  Cro.  Jac  674. 

Monlc  V.  Bntlor;  2  Sannd.  320.  Hoakins  v.  Robins;  Sir  Thomas  Raymond,  171.  Rnmsey 
V.  Rawson;  I  Ventr.  25.  S.  C.  It  was,  indeed,  argued  in  one  case,  that  a  parol  licence 
wotrid  be  sufficient  where  the  licence  was  for  on^  putting  in  of  cattle,  because  no  estate 
passed,  but  it  may  be  suggested,  that  such  a  reason  would  not  now  avail,  since  nnder  a 
general  licence  no  estate  passes,  1  Ventr.  25;  Ramsey  v.  Brown,  but  seeFreem.  Rep.  190, 
which  seems  to  bear  out  this  position. 

t  Though  it  is  said  that  in  the  latter  case,  where  the  defendant  has  turned  on  his  own 
commonable  cattle,  as  well  os  other  cattle,  tbu  plaintiflf  should  new  assign,  stating  that  he 
brought  his  action  for  the  depasturing  the  common  with  other  cattle,  and  ought  not  to  tra- 
verse the  levancy  and  couchancy;  X  Saund.  346.  a.  The  plainlifF  may  also  reply  an  ap- 
provement, ibid. 
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each  other,  and  prescribed  for  a  right  in  both  commons.  Replicatton,  travera-of  a  pre 
ing  the  prescriptions  in  Swanwick  common,  dropping  Swanwick  Green.  Hc-'J^Pjj®" 
joinder,  tendering  issue  on  the  prescription  both  in  Swanwick  common  and  J"**'*'**  ^^ 
Swanwick  Green.  Special  demurrer,  because  the  defendants,  in  their  rejoin-  i  q^q  *i 
der,  did  not  tender  an  issue  on  the  fact  traversed  by  the  plaintifl^in  his  replica- 
tion,  and  because  the  issue  tendered  in  the  rejoinder  is  too  large,  comprehend- 
ing not  only  the  fact  of  the  prescription  traversed  by  (he  replication,  but  also  a 
matter  of  fact  not  alleged  nor  traversed  by  the  replication,  and  because  the 
last  prescription,  so  attempted  to  be  put  in  issue,  is  wholly  immaterial  and  ir- 
relevant in  this  action,  &c.  Jomder  in  demurrer.  Per  Car^  All  prescrip- 
tions are  in  their  nature  entire;  and  when  they  are  pleaded,  the  adverse  party 
cannot  deny  a  part  only,  but  must  either  demur  or  traverse  the  whole;  but 
though  a  person  plead  a  prescription  in  a  more  extensive  manner  than  he  need 
do,  he  must  prove  it  as  laid;  and  in  that  respect,  he  subjects  himself  to  some 
^disadvantage  in  thus  pleading  it.  Then  it  is  but  just,  on  the  other  hand,  that 
lie  should  be  entitled  to  any  advantage  which  he  can  derive  from  the  prescrip- 
tion which  he  pleads.  Suppose,  in  this  case,  that  the  defendant  can  give  some 
evidence  of  acts  of  ownership  in  Swanwick  Delves,  but  much  stronger  evidence 
in  Swanwick  Green,  he  ought  to  have  an  opportunity  of  giving  the  latter  in 
evidence,  having  first  introduced  a  connection  between  both,  which  he  could 
not  be  permitted  to  do  if  the  prescription  were  confined  to  the  former  part  only 
If,  indeed,  the  jury  coukl  separate  the  parts  of  the  prescription  in  giving  their 
verdict,  then  the  plaintil  might  sustain  a  disadvantage  from  the  defendants 
pleading  their  general  prescription  with  regard  to  the  costs  of  that  part  intro- 
duced by  the  defendant  in  his  own  favour;  but  the  jury  must  give  a  general 
verdict  for  the  whole  prescription  one  way  or  the  other.  The  Court,  however,  jj  n^ed  not 
gave  the  plaintiff  leave  to  amend.  bowevor, 

40.  Griffith  v.  Wilmams.  M,  T.   1752.  K.  B.   1  Wils.  339.  be  no  in  «x 

Trespass.     Defendant  justified  under  a  prescriptive  right  to  a  duty  called  1'''^"   .^ 
(ensary,  and  to  the  like  right  to  distrain  fir  it.     The  plaintiffs  traversed  theJ^^?/ 
right  to  the  Huty  without  traversing  the  right  to  distrain.    ,Some  exceptions  ^Qpe  of  tho 
were  taken  to  the  plea,  and  the  custom;  but  as  the  whole  court  were  of  opin- common  it 
ion  that  the  traverse  was  well  enough,  they  determined  nothing   concerning  appear  that 
the  plea,  but  seemed  to  think  that  such  a  custom  could   not  be  supported.  ^^®  ^^^^ 
Denison,  J.  said:  suppose  a  man  claims  a  right  to  common  pur  cause  ae  vicin-  ™*°^  *'*  ^ 
age  in  A.  and  B,,  it  was  never  doubted  but  atraversd  of  the  right  in  \.  would  ^^"jj^"^ 
he  sufficient  without  traversing  his  right  in  B.     Judgment  for  the  plaintiif.        travono, 

41.  Mbllor  V.  Walker,  H.  T.   J669.  K.  a- 2  Saund.  1;  S.  C.2  Keb.676; 

S.  C.  1  Vent.-92. 
The  defendant,  by  virtue  of  a  right  of  common,  justified  entering  a  certain  And  a  tra 
close  at  a  particular  time,  to  wit,  when  a  certain  field  was  sown  with  any  kind  ^^^^ 
of  com,  without  this,  that  he  was  guilty  of  any  trespass  at  any  time  afler  the  f**^"!?  ^^K 
said  field  was  so  sown  with  corn;  and  though,  indeed,  the  Court  thought,  on^^J  ^b^ 
demurrer,  that  the  traverse  had  sufficiently  answered  the  material  part  of  the  ficient  coa 
declaration,  yet  it  seems  that,  at  this  day,  such  a  plea  would  be  holden  badly  feeaion  iaA 
on  special  demurrer,  because  of  the  addition  of  a  traverse  afler  a  justification,  avoidaaco. 
which  in  itself  would  be  a  legal  bar  to  the  action. 

42.  Mayor  of  Oxford  v.  Richardson.  T  T.   1793.  Ex.  Ch.  2  H.  Bl.  182; 

S.  C.  1  Anstr.  231.  reversing  S.   C.  4  T.  R.  437.  S.   P.  Palmer  t.    [  ^W  ] 

Stone.  T.  T.  1759.  K  B.  2  Wils.  96. 
In  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defendant^*'  made 
pleaded  that  the  locus  in  qtto  was  an  arm  of  the  sea,  in  which  every  subject  of  "Jj^^  ^^ 
the  realm  had  the  liberty  and  privilege  of  free  fishing.     The  plaintiff  replied  fereoco  of 

*  And  it  18  material  to  traverse  particnlar  facts  coonected  with  the  title  to  the  common  law.t 
claimed,  and  withoat  which  the  right  cannot  be  substantiated,  as  the  levancy  and  coachan- 
cy  of  cattle;  2  Show.  828;  because  the  application  of  estovers;  ibid,  as  necesnary  for  re-      ' 
pairing  for  example;  7  H.  6.  S8:  see  2  Leon.  209.  &c. 

t  In  framing  pleas  in  bar  in  replevin,  to  avowries  damage  feasant  the  same  rules  most 
be  adopted  as  have  been  just  pointed  oat  relative  to  the  pleas  to  an  action  of  trespass, 
whather  they  go  to  show  plaintiff's  right  of  common,  or  to  negative  dffendant's  privitoge; 
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the  common.     But  the  Court  held  the  form  of  action  correct.     See  Cro.  £liz. 
434 
A  commons.  Ashmead  v.   Ranger.  T.  T.   1699.  2  Salk.  638;  S.  C.    11  Mod.  18;  S. 
er  having  C.  12  id.  380;   S.  C.  Ca.  Temp.  Holt,  162;  S.  C.  Fort,  152. 

n^  owner  Trespass  was  brought  by  lessee  of  a  copyhold  for  life,  for  breaking  his 
aolT  ***  *  close,  and  cutting  down  his  trees.  The  defendant  justified  as  servant  to  the 
Earl  of  Kent,  lord  of  the  manor.  The  plainti:!  replied  that  the  copyholder 
was  tenant  for  life,  his  house  in  decay,  and  that  the  trees  growing  on  the  land 
were  not  sufficient  to  repair,  &c.  Upon  demurrer,  Holt,  C.  J.  held,  that  the 
copyholder  was  tenant  of  the  trees  as  much  as  of  the  land;  that  the  fruit  and 
the  acorns  belonged  to  the  tenant;  and  he  held,  that  if  H.  has  all  the  thorns 
in  such  a  place  for  estovers,  he  may  maintain  trespass  against  any  one  that 
cuts  them,  even  his  grantor,  and  in  such  case  need  not  aver  that  he  burnt 
them;  but  where  H.  hath  only  estovers  to  be  taken  in  such  a  wood  or  place^ 
and  the  grantor  cuts  the  whole,  the  grantee  may  maintain  case  against  the 
grantor,  but  not  trespass  viet  armis;  and  the  whole  Court  held  the  action  was 
well  maintained  by  the  possessory  right  which  the  plaintiff  had.  The  judg- 
ment was  affirmed  in  Cam.  Scacc,  but  reversed  in  the  House  of  Lords;  for 
the  tenent  could  not  cut  the  trees;  and  if  the  lord  could  not,  they  must  rot  on 
the  land;  for  then  nobody  could.    . 

4.  Fawcettv.  Strickland  H.  T.  1737.  C.  P.  WiUes,61. 
Shoold  any  In  this  case  VVilles,  C.  J.  in  deciding  a  case  in  which  it  was  held  that  the 
distarbance  Jord  of  a  manor  may  enclose  part  of  a  common  against  tenants  having  com- 
t;wl^bv°ihe  ™^°  ^^  pasture,  notwithstanding  they  have  also  a  common  of  turbary,  if  he 
loid,  a  com '®^^®  ®**®^*®'^*  common  of  pasture,  said:  if  indeed  by  such  inclosure  their 
moner  may  respective  rights  of  common  were  a  ected,  or  they  were  interrupted  in  the 
bring  an  ac  enjoyment  of  either  of  these  rights,  they  might  certainly  bring  their  action, 
tion  on  the  and  the  lord  (to  be  sure)  in  such  case  could  not  justify  such  inclosure  in  preju- 
him  *S"i?  ^*^®  ^^  ^^^^®  rights.  But  by  his  present  action  the  plaintiff  docs  not  com- 
for  instance  P^**^  ^^  ^^Y  ®"^*^  interruption,  nor  does  he  insist  upon  any  such  matter  upon 
he  enclose,  ^^^  ^^^  ^^  ^^^  pleadings.  As,  therefore,,  his  only  complaint  is  of  an  inter- 
and  thereby  fuption  of  his  Common  of  pasture,  and  as  by  the  statute  of  Merton  the  defend- 
affectthe  ant  might  certainly  inclose  part  of  the  common,  notwithstanding  the  plaintiff's 
right  of  ^  conmion  of  pasture,  if  he  has  left  sufficient  common  of  pasture,  which  in  the 
I  goo  1  present  case  is  admitted  by  the  pleadings;  we  arc  of  opinion  that  the  right  of 
^  -I   common  of  turbary,  insisted  upon  by  the  plainti),  is  no  bar  against  the  defend- 

ant's inclosure. 
Q,  if  1,^  6,  HowAiiD  V.  Spencer.  E,  T.   1665.  K.  B.   1  Keb.  884. 

erects  bnild  Trespass,  against  defendant  as  a  rommoner.  Defendant  justified  filling  up 
ings,  fences  trenches  made  by  the  lord.  To'this  the  plaintitf  demurred;  and  the  Court 
or  hedges,  said,  that  an  action  upon  the  case  ought  to  have  been  brought  by  defendant  for 
to  the  pre  any  injury  he  sustained  by  the  I;  rd's  conduct,  and  that  he  ought  not  to  have  in- 
{he  com  t®''^®*'^^  »s  **«  *>ad  done.  See  *2  H.  4  11;  11  H.  4.  25.  26;  Bro.  Com.  pi. 
moner's      ^'  Noy.  37;  Cro.  Eliz.  198.  865;  Godb.  126. 

right ;1  or  *  If  in  approving  under  the  stat.  of  Merton,  the  lord  omits  to  leave  sufficient  common 
obstructs  for  his  tenants,  those  who  are  freeholders  may  ha^e  an  aasize  by  virtue  of  that  statute,  or 
the  way  to^n  action;  and  copyholders  may  bring  trespass  on  the  case.  But  U  is  said  that  a  writ  of 
the  waste ;t  admeasurement  doe«  not  lie  on  such  occasions;  F.  N.  B.  125. 

or  digs  pits  t  It  is  said  that  where  the  lord  makes  a  hedge  or  other  erection  upon  the  common,  the 
ortreqcbcs.  commoner  may  abate  the  whole i  hot  where  it  is  made  upon  other  land,  which  is  no  part 
of  the  common,  hut  surrounds  the  common,  he  can  only  abate  so  much  of  the  erection  as 
to  make  a  way  for  his  caule  to  go  into  the  common;  15  11.  7.  10.  6.  pi.  28;  29  Edw.  8.  6; 
2  Inst.  88;  2  Mod.  65.  It  may  be  mentioned,  that  the  writ  of  curia  clnudenda  (which. 
It  has  been  seen,  when  examining  the  remedies,  the  lord  when  injured  may  resort  to  is  a 
writ  to  compel  another  to  make  a  fence  or  wall  between  his  land  and  the  plaintiflTs,  on  his 
refusing  or  deferring  to  do  it,)  Aota  not  apply  to  commoners,  because  it  lies  not  b«t  for 
himwho  Vag  the  freehold;  Reg.  Orig.  155;  F.  N.  B.  128. 

X  The  corhQioner  has  it  also  in  his  power  to  abate  such  nuisances;  15  II.  7.  10:  Bro. 
Com.  pi.  9;  29  F,.  3.  6;  2  Mod,  65.  If,  therefore,  the  lord  appro\e  without  leaving  sulH- 
cient  common,  the^-ommoncr  m.iy  break  down  the  inclosure;  2  lust.  88. 
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6.  Hassard  V.  Cantrell.  H.  T.   1694.    C.  P.   lLutw.38;  S.  C.  Cooper  Or  if  he 
V.    Marshall.   1    Burr.  259;  S.    C.  2  Wi\s    51;  S.   P.  Timberlet  v.^'ff'conjy- 
Grobiiam  and  How.  Sir  T.  Jones.  5.  go  wTo^ia 

This  was  an  action  for  disturbance  of  common.     The  declaration  sel  forth  terfere  with 
that  certain  parties  were  seised  in  fee  of  a  messuage,  ^*c.  in  A.,  and  alleged  athe  com 
prescription  in  all  of  t]iem  to  have  common  of  pasture,  Slc.  upon  certain  waste  moner's 
ground;  that  a  demise  was  made  of  the  messuage  to  the  plaintiff  at  will;  that  P^^**  of 
the    defendant  erected   a  warren,   &.c.     The  defendant  pleaded   that  he  was  ^J*lJ|^^*° 
seised  in  fee  of  the  manor  of  which  the  common  was  parcel;  that  from  time  prejadicial 
whereof,  4rc.  the  defendant  had  a  free  warren  in  the  said  manor,  and  therefore  to  the  right 
justified  the  making  of  coney  burrows,  &c.  and  averred  that  the  plaintiff  had  of  com 
sufficiency  of  common.     The  plaintifl^,  inter  alia^  protested  that  he  had  not  suf-  ™oii.§ 
ficiency  of  Common;  the  objection  was  taken  that  the  sufficiency  of  common  I   ^^^  J  " 
was  not  traversible;  but  the  Court  were  of  a  contrary  opinion,  and  judgment         . 
was  given  accordingly.     See  Palm.  319;  2  Bulst.  1 15.  ^\'^  °^ 

7.  Mason  v.  Cesar.  H.  T.  1674.  C.  P.  2  Mod.  65.  menrion64 

Trespass  for  pulling  down  of  hedges.     The  defendant  pleaded  that  he  had  gg  a  gattled 
right  of  common  in  the  place  where,  &c.  and  that  the  hedges  were  made  upon  priDciple, 
his  common,  so  that  he  could  not  in  ex  parte  enjoy  his  common  in  tow  amplo  to  be  attea 
modo,  &c.  and  so  justified.     Verdict  for  plaintiff.     Motion  in  arrest  of  judg- J^  *°  "^ 
ment,  on  the  ground  that  the  plea  was  ill   and  the  issue  frivolous;  for  it  ^*8  of^hVnot^ 
impossible  that  he  should  have  common  where  the  hedges  were,  and  therefore  i^  ^h^  ^ 
the  defendant  ought  to  have  brought  an  action  upon  the  case,  or  a  gtcod  permit-  bove  cases, 
tat\  and  it  was  urged  that  he  could  not  abate  the  hedges,  though  he  might  that  these 
have  pulled  down  so  much  as  might  have  opened  a  way  to  his  common;  that**"*.*^  *»* 
the  lord  had  an  interest  in  his  soil,  and  that  a  commoner  had  no  authority  tt>  do  "^|J*^*°|y 
any  thing  but  to  enter  and  put  in  his  beasts,  and  not  to  throW  down  quick-sf-t  ^^resA  a 
hedges,  for  that  was  a  shelter  to  his  beasts.     But  the  Court  were  of  opinion  commoner 
that  the  defendant  might  abate  the  hedges,  for  thereby  he  did  not  meddle  with  ha«,  the  law 
the  soil,  but  only  pulled  down  the  erection.!  disconnte 

8.  KiRBY  V.  Sadgrove.  .M.  T.  K.  B.  6  T.  R.  483;  S   C.  affirmed  in  Exch.  "■"*L»«  *" 

C.  1  B.  &  P.  .13;   S.  C.  3  Anst.  892.  ence  with 

To  trespass  for  cutting  down  trees,  the  defendant   pleaded  that    the  trees  the  goji; 
grew  in  a  certain  common  where  the  defendant  had  right  of  common  for  his 
sheep,  because  the  said  trees  had  been  wrongfully  planted  and  were  wrongful- And,  there 
ly  growing  upon  the  said  common,  incumbering  the  same,  &c.   so  that  the  de-  fore,  as  a 
fendant  could  not,  without  cutting  down  the  same,  enjoy  his  common  of  pas-K®"^*"^* 

*  The  commoner  cannot,  however,  fill  op  these  trenches  or  pits;  1  Keb.  884;  1  Brownl'  en  allowing 
228;  or  kill  the  coneys,  or  fill  op   their  burrows;  2  Leon.  201 ;  4  id.  7;  Cro.  Cliz.  876;  ^i^q  ^^qj 
Ow,  114;  Cro.  Jac.  195.  229;  Yelv.  106.  163:  1  Brownl.208;  2  Balst.  116.227;  SirT.  Q^^^er  to 
Jones,  5;  1  Latw.   107;  1  Borr.  269;  2  Wils.  51.  However,  all  these  aathorities  only  ^o  j^^j^^f^.^ 
the  length  offoibiddintf'the  commoner  to  destroy  the  lord's  coneys,  for  he  cannot  maintain 
an  action  on  the  case  for  injuries  done  to  his  common  by  rabbits  bred  on  a  neighbour's 
soil,  since  he  may  destroy  thom  damage  feasant.  Cro.  Eliz.  647;  6  Rep.  104;  Cro.  Car. 
887. 

t  Such  as  surcharging  it  with  his  own  beasts,  or  those  of  others  with  his  licence;  F.  N. 
B.  125;  Sty.  164.  It  has  been  held,  that  the  owner  of  the  soil  who  detains  the  profits  for- 
cibly from  a  person  having  a  right  of  common,  cannot  be  committed  by  a  justice  on  view, 
under  45  Ric.  c.  2.  for  a  forcible  detention,  since  a  dsseisin  of  common  is  inquirable  at  the 
assize,  and  the  statute  extends  only  to  cases  ubi  ingressus  non  datur  per  legentt  whereas 
one  may  enter  lawfully  into  his  own  land;  Cro.  Car.  486. 

t  An  information  was  moved  for  aguinst  copyholders  for  a  riot,  in  pulling  down  inclosures, 
though  there  were  sufficient  gape  for  them;  and  the  Court  stiongly  reprobated  the  using 
force;  and  on  the  commoners*  neglect  to  try  their  right  at  law,  the  information  was  grant- 
ed; 2  Mod.  66.  It  is,  however,  worthy  of  observation,'  that  as  the  lord  may  approve, 
leaving  a  sufficiency  of  common,  the  commoner  acts  in  all  these  cases  at  the  peril  of  hems 
punished  in  an  action  of  trespass,  provided  the  lord  hath  not  interfered  with  the  rights  and 
privileges  of  those  entitled  to  depasture  the  common  to  such  an  extent  as  not  to  leave  them 
an  opportunity  of  feeding  their  cattle  thereon. 

§  The  interest,  indeed,  which  a  commoner  has  in  the  common  w,  in  the  legul  phrase,  to 
eat  the  grass  with  the  mouths  of  their  cattle;  he  must  not  meddle  at  all  wiih  the  soil,  nor 
with  it9  fruit  and  produce,  even  though  it  may  eventually  improve  and  li.eliorate  the  com- 
mon; 1  Roll.  Abr.  406.  pi.  10;  12  H.  8.  2.  a.     Therefore  he  cannot  cutthegrassi  bushes* 
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ture,  (hcrefore  he  cut  down  the  trees,  Sec.  The  plaintiff  replied,  that  the  C6ttf^ 
raon  was  parcel  of  the  manors  ofS,  and  B.,  and  that  the  plaintiff  was  lord  of 
the  manors,  and  that  he  planted  the  trees,  ^c.  Demurrer  thereto,  and  joinder 
in  demurrer.  The  questions  before  the  Court  were,  first.  Whether  the  lord 
[  670  I  had  a  right  to  plant  trees  on  the-wa^stc,  notwithstanding  a  right  of  common  in 
others?  and,  !2d.  Supposing  he  had  no  sueh  right,  the^commoner  could  justify 
cutting  them  down V 

Per  Cur.  The  justification  setup  by  the  commoner  cannot  be  supported; 
for  if  the  lord  of  a  manor  make  a  hedge  round  th^  common,  or  do  any  other 
act  that  entirely  excludes  the  commoner  from  exercising  his  right,  the  latter 
may  do  whatever  is  necessary  to  let  himself  into  the  conunon;  but  if  the  com- 
moners right  be  merely  abridged  by  the  act  of  the  lord,  bis  remedy  is  by  an  ac- 
tion on  the  caso,  or  by  an  assize,  and  he  cannot  assert  his  right  by  any  act  of 
his  own.  As  the  lord  of  a  manor  may  do  any  act  on  the  common^  provided  he 
do  not  contravene  the  rights  of  the  commoners,  therefore  pritna  facie  he  has  a 
right  to  plant  trees  there.  By  the  statute  ofTVIerton,  520  Hen.  3.  c.  4  he  may 
approve  against  his  commoners,  having  sufficiency  of  common,  and  such  an 
act  does  not  seem  prima  fa^  to  contravene  the  rights  of  the  commoners.  If 
he  may  inclose.  ajorii<yn  he  may  plant  tree(>  on  the  common;  but  if  he  do  ei- 
ther of  those  acts  to  excess,  and  do  not  leave  a  sufficiency,  the  commoners  may 
bring  an  action  against  him.  But  in  order  to  maintain  such  an  action  against 
the  lord,  the  commoner  must  show  that  there  is  not  a  sufficiency  of  common 
left;  as  it  will  be  taken  for  granted  that  the  lord  may  plant  trees,  until  the  com- 
moner shows  that  such  planting  prevents  his  enjoying  his  right  of  common  in 
eo  ample  and  beneficial  a  manner  as  he  is  entitled  to.  la  this  case,  though 
the  trees  were  standing  on  the  common,  there  was  some  common  left;  and  if  a 
commoner  complain  that  there  is  not  a  sufficiency  of  common  lefl,  it  is  not  rea- 
sonable that  he  should  cut  down  the  trees-  He  ought  to  bring  his  action  a- 
gaiost  the  lord  for  abridging  his  right. — Judgment  for  plaintiflT. 
9.  CooPBR  V.  Marshall.  E.  T.  1757.  K.  B.  1  Burr.  259;  S.  C.  2  Kenyon.  1. 
D  °°  d1  ^^  ^^  action  of  trespass  for  breaking,  entering,  and  digging  up  the  plaintiff's 

that  policy  ^^^^9  ^^^  filling  up  and  spoiling  the  coney-burrows  there,  &c.  the  plaintiff  laid 
dictates  the  &  second  count  in  his  declaration  for  doing  the  like  in  his  free  warren.  The 
rare  eier  defendant  pleaded  a  justification  under  a  nght  of  common  in  20  acres,  &c.  and 
cise  of  each  that  the  coney-burrows  were  wrongfully,  ^c.  now  erected  and  kept  up,  where- 
a  privilege,  ]yy  ^^^  ggj^j  common  was  surcharged  and  spoiled,  so  that  he  could  not  enjoy 
wnctioifs  it  sufficient  common  in  the  said  20  acres,  as  of  right  he  ou^ht ;  therefore  he  jus- 
ivbere  the  tified,  Sic.  The  plaintiff  demurred,  and  the  defendant  jomed  in  demurrer;  and 
acts  com  the  Court  said:  the  lord,  by  his  right  of  common,  gives  every  thing  incident  to 
mittedare  the  enjoyment  of  it  (as  ingress,  egress,  &c.)  and  thereby  authorises  the 
entirely  in  commoner  to  remove  every  obstruction  to  his  cattle  grazing  the  grass  which 

V9\th  the  na  ^^™*  ^^  other  thins  jrrowing  on  the  common,  nor  can  he  cot  the  mole-bolee,  or  make  Ash 
tare  of  the  Pondf  there;  12  H.  8.  2  a;  2  Leon.  202;  Godb.  182.  pi.  268;  Anon,  Bridg.  10.  It  is 
common.*  ^^^  ^"  ^  Brownl.  228.  that  if  the  common  be  full  of  mole-hilU,  a  commoner  may  dig  them 
down;  and  if  the  lord  make  a  pond  in  the  common,  a  commoner  may  dig  and  let  the  water 
out;  hot  this  aeems  contrary  to  the  anthorities;  see  1  Sid.  251;  6T.  R.  483.  It  has  been 
held  that,  if  the  lord  aellf  trees,  so  that  *he  commoner  is  deprived  of  bis  stoven,  becavae 
the  vendee  has  felled  trees,  nn  action  on  the  case  may  be  maintained  asainat  the  original 
owner  of  them;- for  common  and  loppings  are  incident  to  the  copyhold,  bat  the  commoner 
could  not  himself  remedy  the  wrong;  1  Brownl.  231 9  8  Rep.  63.  So  it  was  held,  that  if 
one  had  a  common  of  estover  in  the  woods  of  another,  and  he  cut  part  or  all  of  the  wood, 
he  conld  not  take  any  part  of  that  which  was  cat,  bnt  should  be  pat  to  hie  assize  or  case, 
according  to  the  quantity  of  his  estate;  1  Ro.  Ab.  The  same  doctrine  prevails  t»etween 
tho  grantee  of  estovers  and  his  grantor;  so  that  if  the  grantor  should  cut  away  all  the  wood 
from  which  he  hsH  made  a  grant  of  estovers,  the  only  remedy  is  by  assize  or  action;  Cro. 
Eliz.  820.  And  the  reason  of  the?<e  decisions  is.  that  whatever  interest  the  tenant  of  the 
Boil  may  have  in  the  profits  before  they  are  severed  from  the  land,  the  moment  the  Bever- 
age takes  place  his  interest  ceases,  for  he  ne\er  had  a  property  in  them  But  it  seems  that 
the  commoner  may  eat  the  corn  wrongfully  sown,  for  the  wrong  begins  first  from  the  terre- 
tenant;  Noy.  Rep  37;  Cro.  Eliz.  S.  C. 

*  The  abator  is  besides  a  jndge  in  his  own  cause,  which  ought  seldom  to  be  permitted; 
whereas  an  action  will  best  ascertain  the  jnst  measure  of  the  damages  he  has  sostaiaed. 
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grows  on  sucb  a  spot  ofground,  because  every  guch  obstruction  is  directly  con*   [  67 1  J 
trary  to  the  termn  of  the  grant.     But  in  the  present  case,  the  lord  has  done  Bot  in  idl 
nothing  contrary  to  the  grant.     He  has  not  obstructed  the  commoner  from  en-  o^**®*"  ^^ 
tering  and  putting  in  his  cattle.     So  the  lord  has  a  right  to  put  conies  on  the  P®^^*  '**® 
common;  the  conies  themselves  naturally  make  the  burrows,  so  that  they  ^^^^ "JJ^^' 
are  incident  to  the  right  of  putting  on  the  conies.     But  again,  if  the  lord  sur-  tent  and  ef 
-charges,  the  commoner  is  injured  in  his  right  of  common;  but  his   remedy  isficientreme 
not  to  abate;  not  to  be  his  own  judge  in  the  matter.     There  is  a  certain  line  medies  as 
to  he  drawn;  the  lord  has  a  right  so  far,  and  no  farther.     The  consumer  ran-^**®  *®'^»  . 
not  destroy  or  drive  o'T  the  conies,  nor  destroy  the  burrows.     It  being  a  fr«®  J^MMciive 
warren  does  not  alter  the  case.     We  are,  therefore,  clearly  of  opinion,  that  interesta  of 
judgment  muat  be  given  for  plaintiff.*  the  partiei, 

10.  Wagstapf  v.  itiDER.  E.  T.  1721.  C.  P.  Com.  Rep.  341.  wfreehold 

An  action  on  the  case  was  bronght,  wherein  the  plaintifi*  declared  that  he  ^^  and  te 
-was  possessed  of  a  messuage,  and  had  common  in  a  certain  field  called  Bury-"*"*!  ^ 
field,  paying  so  much,  and  that  the  defendants  v/cre  owners  of  another  field  f^j.^  ^jjii 
called  Pitwell  Field,  and  had  always  repaired  the  fences   between  the  two  one  ano 
fields,  but  that  they  had  suffered  the  inclosures  to  decay  to  the  damage  of  the  ther. 
plaintifF.     The  defendant  pleaded  insujfficiently ;  and  on  demurrer  to  their  plea  rj*^^  ^j^^^ 
they  abandoned  it,  and  excepted  to  the  declaration:  first,  on   the  ground  that  remedies 
there  was  no  prescription,  and  that  a  prescription  was  necessary    in  order  to  by  actioa, 
compel  these  repairs;  and  next,  admitting  the  existence  of  a  prescription,  thafhich,  it 
a  commoner  could  not  have  a  right  of  action  in  this  case,'since  the   ownership.**^*  ^®®** 
of  the  soil  was  in  another  person. — ^Judgment  was  given  for  defendant.  -J"*'  "bo'ra 

1 1.    Bromhall  v.  Norton.  E.  T.  1681.  K.  B  Sir  T  Jones,  193.  S.  P.  RACK-gortedto  by 

HAM  V.  Jesup.  M.  T.  177^.  C,  P.  3  Wils.  332.  the  com 

Trespass  for  burning  the  plaintiff's  turves.     The  defendant  justified,  that  <nooer  in 
the  turves  were  on  land  where  he  had  common  (and  showed  title  to  it,)  and  •**®  °^  '"i" 
that  for  damage  feasant  he  burnt  the  turves.     The  plaintif  therefore  demur- [*|^  ?**"!?"* 
Ted,  and  had  judgment;  as  the  defendant  had  no  right  to  interfere  with  the  i^rd  ho  as' 
flOlK  to  iDJare 

12.  WoADsoN  V,  Newton.  T.  T.  1726.  K.  B,  Str.  777..  hia  right  of 

Trespass  for  taking  and  dispersing  a  load  of  fern  ashes.     The  defendant  common, 
pleaded  that  he  was  an  occupier  of  land  in  A.,  the  tenants  whereof  had  right  *"*^ 
of  common  and  cutting  fern  on  the  loetut  in  qtu)\  and  that  the  plaintiff  wrongfully  j„  ^^^^  ^f ' 
came  and  out  fern  and  burnt  it,  whereupon  the  defendant  came  and  scattered  distorbance 
it  about,  provi  et  hcvu  licuU  Demurrer  hide.     The  counsel  for  defendant  cited  by  other 
1  Roll.  Abr.  405.  pi.  5.  that  a  commoner  may  justify  taking  the  cattle  of  a  commonen 
stranger  damage  feasant  or  may  abate  hedges.     The  Court  in  giving  judgment  ^^  ^y  ®^™^ 
said;  if  the  plaintiff  did  him  any  damage,  he  has  his  action;  but  afler  ^^^^V^'a^a  i 
plaintifiThad  burnt  the  fern,  and  thereby  converted  it  to  his  own  use,  the  com-    *- ,         ' 
moner  had  no  right  to  come  and  disperse^it.     Judgment  for  plaintiff.     See  9    ° -^  .u^ 
Co.   1126;  2jVlod.  65;   Lutw.   1240;  Str.  4*28 .  gamemlea 

lity  to  p.^rBOoally  interfere  with  the  removal  of  the  causes  of  such  distarbajDcef }  except  as  jn  senecal 
.  has  been  already  pointed  out.  prevail  as 

3.   Of  the  parties  to  the  action.  to  the  cam 

Commoners  may  sue,  or  defend  an  action,  at  their  common  charge;  Hob.  9 1 .  moner'eabi 

4.   €fihe  lAtad'ms^s,^ 
1.  Newman  v.  Holdmypast;  H.  T.  1716.  K.  B.  1  Str.  54.  Common 

This  was  an  action  of  ejectment  for  lands,  and  also  for  common  of  pasture.  V^  «W*°* 
The  omission  of  the  mention  of  the  nature  pf  the  common  was  allowed  by  the  '*  ^' 
Court  to  pass  unnoticed,  a  verdict  having  been  recorded  for  the  plaintiff,  asipj^^  nature 
tbey  would  intend  at  such  stage  of  the  proceeding  that  the  nature  of  the  com-  of  the  plea 
mon  was  of  such  a  description  as  would  have  authorised  the  bringing  of  an  ac- dings  must 

*  Much  leas  can  a  commoner  kill  the  rabbits  to  prevent  their  incrense  to  the  prejodice  <l^peiid  on 
of  the  common;  I  Roll.  Abr.  405.  pi.  I.  2;  Hodsoa  v.  Grwsel;  S.  C.  Cro.  Jac.  l»6;  Velf.  ™  «>f«  o« 
ia4;  8,  C.  cited  1  Latw.  108:  2  Leon.  208.  "?'°i"/* 

t  As  to  the  venue,  t^ide  ante.  •  '*?<»V      , 

*  P#f  fornw,  •••  P«l«»dQfff's  Index,  Civil  Div.  lit.  Gommen.  ?**^?'®"L 
^                                                                                                                            -  be  hroaght 
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tkt  4e^,Un  *  ya  f'jr  ^^tssuli^  tin  ▼  -..^ .:  -jr^  imtt  zix  fsum  lad  *«■.  »r:*«i  « tbe 


ri^  r. 


CB^ia/  4m   c^^domo  app^rt^^act.  aid  fcr  ir-^l  Ur»  as  e-fe-czizi^zJi  m-Z.  './e. 
crii^iiM^r  3.  B  ETO^'v.  U      r*     fc/.  H.  T    .tlx  k   B.  3  Ke^.  Ts:.  Baku  r.  Roc. 
JJ"'?^  T.  T.    IT^X   K.  B    Ca  Tera:    Hard    ::rT. 

j„^^^  Ej^cfmerit  of  a  ro^s^^'^sg*-.  aLd  -O  acre?  •  t  pasture.     Aiter  t 

if,!  3  '*  ceptk^i  was  tak^n,  in  arre-t  of  jud^meDt.  thai  an  C'criBBeaft  did  ■ 

^•|j^      '  oiffn  aar  more  tlian  for  a  pi^-ar> .     .S-  -^  p^r  Cur    A!ihoc|rii  k  ^^i 

tWrefore*    Action  does  n  t  lie  lor  an  incorporeal  hereditanK  nt,  and  tikercd-ee  WB/ti^'WM. 

ey^staeat    ri|fht  <if  Cfttttwm^  \et  the  oSjC^^-t ion  c  zz>es  trjo  late.  A  verdict  kas  s< 

WM  ed  by  the  jar-,     and  aft^r  that  «  e  niu>t  intend  that  it  was  app^ 

hrom^x  for  completr-Iv  nullifie?<  th*»  d<  ^V-ndai.t^s  ar^ment*. 

iaad*  aad    eomiDoa  pf  paatare,  with  the  appiirteiiaiic««,  it  »a»  beid.  after  TCfftAct,  le  be 

4.  MfcLLiNoioN  V.  Go-/.  TiT.E.  H.  T.   :rr7.  K.  B.  J  Le.  ie4,"S.  C 

aa^*  ,^^^^    '^• 

gi^^2\^^         This  waa  a  writ  offrrroV  on  a  jadgnient  for  the  plainti*'^.  wiiick  had  been  ft- 

l>rMgfat  for^^''^^  to  'h^  court  below  in  an  action  of  ejectment,  broogbt  for  a  beast-^afte, 
a  beast'  which  ia  a  term  known  in  Suflolk,  where  the  action  was  broogfat,  and  impoits 
ftt«.  land  and  common  for  one  bea^t.     Tlie  Court  affirmed  the  fudgmcnt.* 

Intheoior^  •^-  Stti.emas  v.  Patrick.  M  T.   1C7.5.  C.  P.  2  Mod.  141. 

coaimoo  ae  An  action  on  the  ca«e  was  br^ 'Ught  by  the  plaintiff  against  the  defendant  fer 
tioa,  ^tz.  eating  bis  gra«H  with  hi?  ^h^ep.  so  that  he  could  not  ta  tern  amplo  modo  enjor 
a"**^*  ^^  common  There  was  a  verdict  for  the  plainti-'.  A  motion  was  made  in 
•sm!  it  may  ^^^^  of  judgincnt,  beraut<e  the  plaintiff  ^t  forth  his  right  to  the  common  only 
be  prewM  ^J  ^^J  of  recital  with  a  cfiin  ipu  e/iViM,  kc.  that  he  had  right  to  common  in 
ed  that  10  anch  a  place.  But  the  court  said :  it  is  affirmative  enough.  The  defendant  is, 
the  forma  in  the  sabaequent  part  of  the  declaration,  charged  with  doing  the  plaintiff  da- 
pSidin  ^  »"«*?«'  The  raf»€  cannot  be  assimilated  to  an  action  of  trei^psss, 
P  »"••»  tbc  aame  preeiaioo  is  not  obaerred,  as  where  the  commoner  jpstifies.  lo  the  commence- 
1  4,  "'*5*  of  the  declaration,  ibe  osaal  reciul,  "  for  that  whereas,  he."  is  therefore  sufficient. 
«K^"5!!!uL  ^'  ^'"O'^THER  V.  Oldi  lELD.  H.  T.  4  Hen.  2  I^.  Raym.  1230;  S.  C.  SaJk.  364; 
lion  wait  ^'  ^   ^  ^^'^'  ^^-  S-  P-  Atkinson  v.  Teasdale.  3  Wils.  280.  S  P.  Beau 

00  to  sute  ^'  Bloom,  id.  408    S.  P.  Dorvl  v.  Castifex.  3  Salk.  363;  S.  C,  Com. 

the  pUtn  Rep.  44.  S.  P.  Stkodf.  v.  Birt.  12  Mod.  97.  Bov.nd  v.  Brooking.  Comb. 

370:  Com.  Rep.  7;  3  Salk.  12;  Skin.  621;  Ca.Temp.  Holt,  146;  SirT. 
Jon.  148;  I  Vent  3o6;  1 1  Mod.  o3;  12  id.  35;  Wiles, 621.  S.  P.  Saun- 
DKBs  V.  Williams.  1  Vent.  319;  S.  C.  3  Keb.  820    S.  P.  John  v.  Moo- 
ry,it  bar  ^*    *  Vrnt.  2<.^.  LimlrOy  Hiilv.  Goi.lap.  1  Mod.  175. 

ing  been  Poirell^  C.  ./.  in  alluding  to  a  dofect  in  a  commoner^s  title  which  bad  been 

long  Mttled  set  out  in  a  doclaration  in  an  action  upon  the  case,  said,  that  though  in  decla- 
ihai  no  title  rations  it  ts  not  necessary  to  show  a  title,  yet,  if  vou  do  show  a  title,  and  show 
won.  eith"  ^^  insufficiently,  it  will  be  ill  upon  demurrer.  BtJt  he  held  that  it  was  cured  by 
b>  prescrip  *  ^p  '"  tbe  case  of  Barnes  v.  Peterson,  2  Sir,  1063.  the  Court  said  that  ejectment  bad 
tion  or  oth  ^®®"  in  many  cases  holdon  lo  lie  under  similar  circumstances,  where  the  term  used  was 
erwise,  Known  in  the  dintrictf.  where  the  riglit  was  claimed,  as,  for  instance,  for  mountain  in  Ire- 
nood  be  set  *■"*♦  '^"d  for  cuttle^ate  in  Yorkshire.  An<l  it  has  been  seen,  ante,  p.  666,  that  estovers, 
ont;  but  if  tarbory,  piacary,  and  other  conimon9,  mav  be  recovered  in  this  form  of  action  if  they  are 
•St  forth,      appendant  to  le«)d. 

En!  «?  ^^'  ^"'  ^'  ^^'  ^'^'^^'  ^^'•n^f»-  ^'n*-  76:  Heme,  64.  207:    1  Lntw.   101:    LiU. 


tiir*8  seisin 
in  fee;  but 
this  is  aow 
noneeessa 
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the  verdict,  for  a  defect  of  title  in  a  declaration  maybe  helped  by  verdict.  And  anc^  &o  er 
he  put  the  common  case,  that  where  an  assignee  of  a  reversion  brings  debt  for  "^°»*?"*|.'^ 
rent,  and  in  his  declaration  does  not  sh<«w  an  attornment,  on  nil  debet  pleaded,  J^j 
and  a  verdict  for  the  plaintiff,  the  defect  is  helped.     See  Cro.  Eliz.  153:  B.  N. 
P.  76.  [ 674  ] 

7.  CowLAMv.  Slack.  H.  T.   1812.  K.  B.   15  East,  108;  3  Taunt.  24.      Itiseuffi 
This  was  an  action  upon  the  case  for  disturbance  of  plaintiff's  common,  5*®"*  l^  **! 

•        ••  .  IfiffG   tor  IQ 

ipvhich  he  claimed  in  his  declaration  by  reason  merely  of  his  possession  of  land^g^|j,J.^  ij^^^ 
^without  stating  it  to  be  by  prescription  or  grant.     Upon  a  doubt  being  raised  the  plaintifT 
as  to  whelher  the  averment  was  sufficient,  the  Court  said  that  they  thought  no  whether  a 
farther  allegation  was  necessary,  Le  Blanc,  J,  observing :  may  not  common  freeholder 
be  claimed  as  appurfenan/ generally  ?  and  then,  as  prescription  supposes  an°'*^°P^^" 
original  grant,  may  not  the  right  be  proved  either  by  prescription  or  by  grant  JJ^^J*  of' 
ivithin  time  of  memory  ?  And  though  it  may  not  have  been  usual  to  claim  it  in  certain 
this  way,  I  do  not  see  why  it  may  not  bo  so  claimed.     See  Cro.  Eliz.  570 j  land,  &c.;^ 
I>y.  365. 

8.  Cheesman  v.  Hardham.  T.  T.   1818.  K.  B.   1  B.  &  A.  706.  And,  on 

The  plaintiff  in  this  case  declared  that  he  was  lawfully  possessed  of  divers,  *****  ground 
to  wit,  100  acres  of  land,  with  the  appurtenants,  situate  in  a  certain  common  *j^^®^^™jj 
field  called  B. ,  and  that,  by  reason  thereof  he  had  common  appurtenant  foir  alleged  a 
all  his  commonable  cattle  hvarU  et  couchant  in  and  Upon  his  said  land  with  the  possession 
appurtenances,  in  and  over  the  whole  of  the  said  common  field  every  year,  by  plaintiff 
when  the  said  field  was  sown  with  any  kind  of  grain,  afVer  the  said  corn  in  the  of  100  acres 
said  field  was  reaped,  gathered,  and  carried  away,  until  the  said  field,  or  some  *°  *  *^^™ 
part  therof,  was  sown  again  with  some  kind  of  corn.     The  question  which  J^^j  ^^  ® 
arose  was  whether  this  right  of  common  had  been  correctly  described  in  the  de-  that.*  by  rea 
claration,  and  supported  by  evidence.     It  was  objected,  that  as  this  was  arable  son  thereof 
land,  situate  in  a  common  field,  the  cattle  could  not  be  properly  said  to  be  le^  he  had  com 
vant  et  couchant  on  the  said  land,  inasmuch  as  they  wandered  over  the  whole  "^o"  <>f  ?«■ 
extent,  and  might  with  equal  propriety  be  said  to  be  levant  et  couchant  on  ®'iyhii%oin* 
other  part  of  the  common  field.     The  Court  said:    this  therefore  brings  it  tOiQoga),)^ 
the  question,  what  is  the  meaning  of  the  term  levancy  and  couckancy,  as  used  cattle  U 
in  this  declaration  with  reference  to  a  right  of  common?     In  the  case  of  a  dis- vant  etcou 
tress,  those  cattle  only  are  said  to  be  levani  and  couchant  on  the  land,  which  c^ont  in 
had  been  there  for  a  space  of  time  long  enough  for  them  to  have  lain  down  ??   ^?V^ 
and  risen  up  again.     But  in  a  case  of  a  right  of  common  it  is  different,  foriJ^j  ^i^^ 
there  it  means  cattle  which  are  connected  with  the  land  in  respect  of  which  the  appar 
common  is  claimed,  and  is  a  mode  of  ascertaining  the  number  of  cattle  which  tenants  in 
are  entitled  to  the  right  of  common.     The  right  of  common  appendant  is  con-  n°d  over 
fined  to  arable  land  only,  and  yet  the  party  must  state,  in  claiming  this  right,  *  f®,i!^'*°'-^ 
that  the  cattle  were  levant  and  couchant  upon  the  land.     The  right  stated  in  co^imon' 
this  case,  is  not,  however,  properly  speaking,  that  of  common  appendant,  butfi^ii)  at  eer 
is  most  like  the  right  of  common  stated  in  Sir  Miles  Corbett's  case,  (7  Co.  65,)  tain  times, 
and  there  called  common  of  shack,  which  is  a  right  of  persons  occupying  ara-  was  holden 
ble  land  lying  together  and  uninclosed  to  turn  out  their  cattle  to  feed  promts-  correct. 
cue  in  the  open  field;  but  then  the  number  which  each  man  is  at  liberty  to  turn 
out  must  be  limited  by  some  rule.     This  introduces  levancy  and  couchancyy  by 
which  the  number  of  cattle  to  be  turned  out  is  restrained  to  that  which  the 
land  of  each  in  common  is  capable  of  supporting.     In  the  present  case  each 
man,  under  these  words,  would  be  entitled  to  put  upon  the  common  the  num- 
ber of  cattle  which  his  land  is  capable  of  supporting,  and  then  the  right  is  not 
improperly  described  in  the  declaration,  and  has  been  supported  by  the  evi- 
dence.    See  5  T.  R.  48;   rSel.  N.  P.  413.  4th  edit.;  Willes,227;  Brooke's 
Abr.  tit.  Common,  pi.  8;  1  Ventr.  54;  2  Keb.  590;  Noy,  30;  2  Mod.  105; 

*  But  the  allegation  *'  by  reason  of  the  possession,  &c."  is  improper  if  the  right  do  not 
depend  thereon:  4  East,  107:  6  id.  438:  and  as  a  title  need  not  to  be  shown,  it  should  seem 
that  those  words  may  be  omitted:  see  15  East,  108:  and  as  a  general  rale  it  may  be  as  well 
not  to  insert  it  in  the  declaration,  for  sometimes  the  right  does  not  depend  on  that,  as  for 
example,  when  the  common  is  claimed  by  grant:  see  4  East,  107:  6  id,  438. 
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Plea,  that  the  cattle  were  at  the  said  time  when,  Sec.  steers  Uss  than  txto  years 
oldy  to  wity  one  year  oldy  on  which  issue  was  joined,  The  defendant  had  a  ver- 
dict; and  on  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  nm  obstante  veredicto, 
Gibbs,  C.  J.  held,  that  as  the  defendant's  right  to  distrain  could  only  arise 
from  the  refusal  to  pay  the  penalty  imposed  according  to  the  custom,  a  refusal 
of  the  plaintiff  to  pay  such  penalty  should  have  been  stated  in  the  defendant's 
co<ynizanze,  which  was  therefore  bad  — Rule  absolute. 
Aadithns       "  21.  Hawke  v.  Bacon.  M.  T.  1809  C.  P.  2  Taunt.  156. 

been  conse  Jq  ^  p|ea  to  trespass  for  breaking,  ^c  the  plaintiil's  clof^c,  and  pulling  down 
qnently  hoi  ^^n^^  ^^  the  defendant  justilied^  stating  thai  the  locus  in  quo  was,  and  imme-^ 
den  reqni  jyjQj.jgjj^  y^^^  been,  parcel  of  a  certain  waste,  whereon  he  had  a  right  of  com- 
plea  of  en  mon  for  all  his  commonable  caitle,  levant^  &c.,  and  that  the  walls  were  wrong* 
closure,  to  fully  erected,  and  standing  on  the  said  waste,  whereiin,  ^c,  and  separated  the 
prove  that  locus  in  quo  parcel  from  the  residue  of  the  said  was  e,  whereby  the  defendant 
^V\^  /*'*  could  not  fully  enjoy  his  right  aforesaid,  and  therefore  he  entered,  Sfc.  and  pul- 
ofibe/oc^j^^  down,  ^c.  Replication,  after  denying  that  the  loctis  in  qm  was  parcel,  as 
been"inclos  stated  in  the  plea,  and  the  title  under  which  the  defendant  claimed,  that  the 
ed.»  plaintiff  ^8  close  being  the  same,  S^c.  continually  for  20  years  and  more,  had  been 

and  was  separated,  &c.;  to  which  the  defendant  rejoined;  and  on  demurrer  to 
[  659  ]  another  part  of  the  pleadings  the  court  observed,  that  had  the  defendant  taken 
Shoold  an   jggue  on  the  replication,  he  would  have  thrown  on  the  plaintiff  the  onu»  of 
inae^be       proving  tjjgt  every  part  of  the  locus  in  quo  had  been  inclosed  for  the  space  of 
the  rutficien  20  years. 

oy  of  com  22.   D'Ayrolles  v.  Howard.  E.  T.   1763.  K.  B.  3  Burr.  1385. 

moD ,  the  To  an  action  of  trespass  for  spoiling  and  destroying  peat,  filling  up  hole^, 
lord  mast  ^^^  ^|ie  defendant  pleaded  a  right  of  common,and  that,  by  reason  of  the  plain- 
•how  that  ^[^y^  digging  peat,  he  had  been  injured,  on  which  he  filled  up  the  holes.  The 
taken  so  plaintiff  replied  de  injuria  generally,  and  then  desired  to  give  in  evidence  that 
mach  as  to  sufficient  common  had  been  lefl ;  but,  as  it  was  the  wish  of  the  parties  that  the 
deprive  his  merits  of  the  case  should  be  fully  tried,  it  was  ordered  by  the  Court  that  a  ver- 
tenants  of  diet  for  the  defendant,  which  they  would  otherwise  have  sustained,  should  be 
pastnre  for  ^^^  aside  on  payment  of  costs  by  the  plaintiff. 
.1    A  6-    QT  the  ioitntsses, 

I.  Walton  v.  Shelley.  T.  T.  1786.  K.  B.  1  T.  R.  302. 
The  gene  pg|p  Buller.  J.  If  the  issue  be  on  a  right  of  Common,  which  depends  oo  a 
thatTf  the'  <5"8tom  pervaxiing  the  whole  manor,  the  evidence  of  a  commoner  is  not  admia- 
isfloe  be  Bible;  because,  as  it  depends  upon  a  custom,  the  record  in  that  action  would 
on  a  cnsto  be  evidence  in  a  subsequent  action,  brought  by  that  very  witness  to  try  the 
inary  right  same  right;  therefore  there  is  good  reason  for  not  receiving  his  testimony  in 
K^^h™«rt°  ®"*^^  *  ca^e.  But  the  same  reason  does  not  hold  where  common  is  claimed 
bLhmont  *  ^^  prescription,  in  right  of  a  particular  estate;  because  it  does  not  follow  if  A. 
of  which  ^^B  ^  prescriptive  right  of  common  belonging  to  his  estate,  that  B.,  who  has 
the  witness  another  estate  in  the  same  manor,  must  have  the  same  right;  neither  would 
would  be  the  judgment  for  A.  be  evidence  for  B. ;  and  yet  there  are  cases  which  lay  it 
benefiucd,  down  as  a  general  rule,  that  one  commoner  is  in  no  case  a  witness  for  another. 

JeiemT"  ^®®  ^  ^  ^  ^''  ^""'  ^'-  ^  '^^^'  ^  ^  ^^™-  •^^'  ^  ^^^''-  «9^i  2  Atk.  615. 
but  that  *  So  in  order  to  nullify  a  plea  of  common  of  vicinage,  proof  is  needful  that  the  lord  of 

where  ho  '  ^^ither  waste  has  entirely  inclosed  some  part,  howeyer  small ;  for  it  has  been  seen,  that  if 
gives  evi  there  be  the  least  avenue  for  egress  and  legrcss,  whereby  the  cattle  may  mutually  escape, 
dence  to  es*^®  common  of  vicinage  continues;  8  Keb.  24;  13  East,  348. 

tablish  the  ^  ^  owners  of  common  fields  may  show  a  custom  to  inclose,  which  may  be  done  by 
private  pre  ^^'^  production  of  old  deeds,  and  the  testimony  of  aged  witnesses;  see  2  Wilis,  269.  The 
scriptivo  ^^^^  ™^y  show  a  long  custom  to  erect  bouses  on  the  waste  in  exclusion  of  the  commoners; 
right  of  ano  ^  '^'  ^"  ^*^*  Counterparts  of  old  leases  from  the  muniments  of  a  manor,  showing  that 
ther,hi8eviP*'^  of  the  waste  has  been  demised  by  the  lord,  although  unaccompanied  by  ptoof  of  en- 
dence  may  W™®"**  ^i*^  b®  evidence  to  establish  a  custom  for  the  owners  of  motts  dales  to  hold  them 
be  receiv  j"  severalty  after  they  have  been  entirely  cleared  of  turves  by  the  tenants  of  the  manor;  5 
ed.  '*'•  ^*  ^^2'  D.     Allotments  under  inclosure  acts  may  also  be  in  evidence,  both  at  the  in- 

stance of  lords  and  commoners;  see  post,  til.  Inclosure. 

t  It  may  perhaps,  be  said,  that  if  he  were  allowed  to  be  a  witness,  he  could  not  after- 
wards me  the  verdict;  for  on  the  trial  of  hw  own  cause,  if  it  should  appear  that  he  was  a 
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2.  Reeves  V.  Symovds.  H.  T.  1715.  KB.   10  Mod,  291.  L  ^60  ] 

Per  Parker,  C.  J.     If  an  action  be  brought  by  a  commoner  for  his  right  of  This  dis 
common,  shall  another  person  that  claims   a  right  of  common  upon  the  same  ^inction 
title  be  allowed  to  give  evidence?     No;  and  yet  it  is  certain  that  he  can  neither  ^^^'  ^^^^ 
^etnor  lose  io  that  cause;  for  the  event  of  that  cause  will  no  way  determine  Ume^not  rJ 
bis  right.     But  though  he  is  not  interested  in  that  cause,   he  is  interested  in  cognized; 
the  quesfion  upon  which  the  cause  depends,  and  that  will  be  a  bias  upon  his 
mind.     It  is  not  his  swearing  the  thing  to  be  true  that  gives  him  any  advan- 
tage; but  it  is  the  thing  being  true;  and  the  law  does  judge  that  it  is  not  proper 
to  admit  a  man  to  swear  that  to  be  true  which  it  is  plainly  his  interest  should 
be  true. 

a  Harvef  v.  CoLLisoN.   Norfolk  Summer  Ass.  1727.  MSS.   1   Sel.  N.  P.  Although 

139    6th  ed.  sacb  contra 

In  replevin,  defendant  avowed  taking  the  cattle  damage  feasant;  plai'*t"'^JJ'a^b'n/for 
prescribed  for  common  in  the  locus  in  qtiOy  as  appendant  to  his  messuage.  The  a  short  pe 
plaintiff  produced   as  a  witness  a  person  who  qiaimed  common   in  the  same  nod  attend 
place.     His  testimony  being  objected  to,    Raymond,  C.  J  overruled  the  oh-  ed  to. 
Jection,  that  where  a  person  presrribes  for   common  not  as  appendant  to  his 
messuage,   but  by  virtue  of  u  custom  within  a  parish  or  manor,  and  the  cus- 
tom is  in  issue,  there  a  person  within  a  manor  or  parish  claiming  common  is 
interested,  and  cannot  be  a  witness;  but  where  a  person  prescribes  for  com- 
mon, for  all  cattle  Icvaiit  il  cmichanl  on  his, messuage,  as  belonging  to  that  mes- 
suage, there  is  nothing   but  that  pcrson^s  particular  right  of  common  in  ques- 
tion, as  belonging  to  that  particular  messnage;  and  another  person  who  claims 
common  in  the  same  place  by  virtue  of  another  messuage,  may  be  a  witness, 
because  not  interested  in  the  present  question.t 
4.  Anscomb  v.  Shore.  E.  T.  1808.  C.  P.  I  Taunt.  261;S.  C.  1  Camb,  285. 

S.  P,  HooKi.Ev  V.  Lamb.  Lent  Assizes.  16^n.  1  Ld  Kaym.  731.  S.  P.    [  661  ] 
Kennett  v.  Foster.  MSS.  Sel.  N.  P.  440.  6th  ed.  ^  ^^  "y  b« 

The  declaration  in  this  case  stated  a  right  of  common  in  the  plaintiflfby  pr^-Jakenfor 
scription,  and  declared  that  the  onus  lay  on  the  defendant  to  repair  the  fences  g„n^^ 
of  his  close  adjoining  the  common;  and  alleged  that  in  consequence  of  his  suf-  that  one 
fering  them  to  be  ruinous,  the  plainti  ■  's  cattle  had  strayed  into  the  said  close,  commoner 
whereby  the  plaintiff  had  lost  the  use  of  them.     In  order  to  show  the  defend- *^*?°^^  ^^ 
ant's  liability  to  repair,  several  inhabitants  were  called,  when  their  evidence  fj,  ^°^fu 
was  rejected  by  the  defendant's  counsel  on  account  of  their  interest  in  the  event  ^^q  ^  p^j„j 
of  establishing  the  plaintifl^'s  case.     The   plaintiff  was  nonsuited;   and,  on  a  tending  to 
rule  nisi  for  a  new  trial,  it  was  holden  that  the  witnesses  produced  were  clearly  the  matual 
incompetent,  as  if  the  plaintiff  succeeded,  all  his  fellow  conmioners  would  be  advantage 
relieved  from  the  burden  of  repairing,  or  keeping  proper  persons  to  prevent  in-  ^^  "®^» 
fraction  of  the   bounds  of  the  common. — Rule    discharged.     See   12  Vin.  ^^  ^^ 

AOr.  14.  ffronnds  a 

5.    BuRTO.v  v.  HiNDK.  E.  T.  1793.  K.  B.  5  T.  R.  174.  freeman  of 

In  an  action  of  tresspass,  where  the   question  was,  whether   a  corporation  a  corpora 
who  had  inclosed  part  of  a  common,  and  leased  it,  with  a  reservation  of  rent  tion  has 
to  themselves,  had  left  a  sufficiency  for  the  commoners,  a  freeman  of  the  ^^''"  j**  °j*^n  °f' 
poration  was  called  to  prove  the  affirmative;  but  Gould,  J.   rejected  him,  and  coJ^p^tent* 
witness  in  the  former  suit,  to  admit  the  verdict  as  evidence  for  him  would  be  in  effect  allow-  witness  to 
ing  a  party  to  give  evidence  for  himself.     The  answer  to  thiH  objection  seems  to  be,  that  prove  that 
the  fact  of  his  having  given  evidence  in  the  former  case  would  probably  be  unknown  at  a  sufficien 
the  time  of  the  second  suit;  and  even  if  that  fact  should  be  fully  proved,  yet  it  would  becy  of  com 

E resumed  that  he  was.  disinterested,  and  then  the  verdict  might,  perhaps,  be  evidence  for  mon  has 
im  upon  the  same  principle  which  bllows  the  depositions  of  a  witness  in  a  suit  in  equity  been  lefl  by 
to  be  evidence  for  him  on  a  bill  of  revivor  brought  by  the  witness  himself.  the  aggre 

t  Mr.  Selwyn,  in  his  Treatise  on  the  Law  of  Nbi  Priuj,  p.  440.  says,  that  it  would  gate  body, 
appear  from  the  above  case,  that  the  witness  was  called  to  establish  a  right  of  connmon  in 
the  party  by  whom  he  was  called;  the  effect  of  which  would  be  to  narrow  and  abridge  the 
the  witness's  right;  but  in  a  case  (Kennet  v.  Foster,  post,  661.)  where  the  witness  was 
called  by  the  plaintiff  to  show  that  the  defendant  had  no  right,  the  learned  judge  rejected 
his  testimony,  on  the  ground  that  he  was  interested  in  the  question,  inasmuch  as  negativing 
the  defendant's  right  would  go  to  enlarge  the  witness's  right. 


tio«  *  *^^  ,,,  „  -**-^  "        ,^  u«  "^  ,,\a  not  p«»        "^ 
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VOMMOl^  .--By  Jletion,— Costs.  4^7 

entitled  to  full  costs  under  the  stat.  22  Sl  03  Car.  2.  c,  29.  s.  136.  there  [  663  ] 
being  no  certificate.  And  although  it  was  urged  that,  according  to  the 
construction  put  upon  the  stat.  22  &  2.i  Car.  2.  if  it  either  appeared  that 
the  judge  could  n«»t  have  certified,  or  that,  upon  the  face  of  the  pleadings,  the 
title  could  not  have  come  in  issue,  the  case  was  not  within  it,  and  the  plaintiff 
was  entitled  to  full  costs,  though  the  verdict  was  under  40s.,  and  the  judge  did 
not  certify;  and  that,  upon  the  pleadings  before  the  Court,  the  title  could  not 
have  come  in  question,  as  it  might  if  only  the  general  issue  had  been  pleaded; 
for  then  the  defendant  might  have  proved  that  it  was  his  fence;  and  that,  by 
the  special  plea,  the  defendant  alledged  that  the  fence  was  wrongfully  erected 
on  a  common  upon  which  he  had  a  right  of  common,  it  stood  confessed  upon 
the  record  that  the  fence  was  erected  on  the  common;  and  though,  if  he  had 
a  right  of  common,  he  might  justify  the  throwing  it  down  to  enjoy  his  right, 
yet  he  could  not  justify  the  total  destruction  and  burning  of  it,  which  therefore 
stood  upon  the  general  issue;  that  the  whole  record  must  be  taken  together; 
that  the  special  plea  negatived  any  claim  of  the  defendant  to  the  soil,  so  that 
the  title  to  the  soil  could  not  come  in  question,  and  the  defendant,  as  common- 
er, could  not  meddle  with  the  soil;  the  Court  held  that  they  could  not  look  into 
the  plea,  in  order  to  see  that  the  plaintiff  ^s  freehold  could  not  possibly  come  in 
question;  and,  as  on  the  declaration  it  might  have  been  disputed,  and  no  cer- 
tificate from  the  judge  was  before  the  Court,  the  plaintiff  could  not  have  more 
costs  and  damages.  See  Hullock  on  Costs,  64;  3  T.  R'  391 ;  6  id.  281.  483. 
562;  2  Mod.  65;  1 1  id.  198;  1  Burr.  265;  3  Wils,  322-4;  1  East,  350;  6  Vin. 
Abr.  357;  Barnes,  121 ;  et  ante,  vol.  ii.  p  388.  The  lord 

2(/.  By  distress,  ""^^  ^''? 

1.  TH03IAS  V.  Nichols.  H.  T.   1681.  C.  P.  3  Lev.  41.  S.  P.  3  Wils.   126.  ^^s  of  a 

Trespass  for  entering  plainti'V's  close  and  spoiling  his  gra<9s,  &c.  and  taking  stranger  da 
and  driving  his  beasts  to  places  unknown,  so  as  they  could  not  be  replevied,  mage  fea 
The  defendant  pleaded  that  the  place  where,  he.  is   a  waBtc  place  parcel  ofsant  on  his 
his  manor,  and  that  the  beasts  of  the  plaintiff  were  there  intermixed  with  the  ^^ste. 
beasts  of  strangers,  which  had  no  right  there;  and  because  he  could  not  sever    r  «  , .  ^ 
the  beasts  of  the  plaintiff  from  those  of  the  strangers,  he  drove  them  altogether    I-  y^^  J 
to  a  pound  within  the  waste  to  part  them,  and  there  severed  them,  and  drove  co^jmongr 
the  strangers'  beasts  out  of  the  waste,  and  left  the  beasts  of  the  stranger  in  the  where  the ' 
waste.     The  Court  held,  that  the  lord  of  the  manor,  or  any  commoner  seeing  number  he 
a  stranger's  beasts  there  may  impound  or  drive  them  out  of  the  common  with-  may  depas 
out  custom;  and  (o  sever  them  from  the  beasts  of  the  commoners,  if  it  cannot^"'®  is  limi 
otherwise  be  done,  may  drive  them  and  the  beasts  of  the  commoners  together,  {u- '       °  •< 
to  a  convenient  place  to  separate  them.     But  where  the  usage  is  at  certain  ^^g    jj^J^g 
times  of  the  year  to  drive  a  common  for  view,  if  the  beasts  of  strangers  are  ver,  resolv 
found  there,  or  if  the  common  be  over-charged,  in  such  case  the  party  must  ed,  that 
prescribe,  and  show  the  custom;  but  here,  in  this  case,  the  beasts  of  strangers  though  the 
were  seen  in  the  common,  and  that  was  sufficient.  pldlnijffhad 

2.  Elms  v   Rowi.es.  M  T.    1752    C.  P- Willes,  638.  -'«•;,'  "^ 

Trespass  was  brought  for  mipoundmg  the  plamtifT's  cattle,  to  wit,  one  buI-oQo  <,x  q^ 
lock  and  one  ox.     The  defendant  justified,  as  servant  of  the  lord  of  the  manor;  ly,  and  had 
and  it  appeared  from   the  replication  that  the  plaintiff's  right  was  for  a  li-  two  on  the 
mited  number  and  description  of  cattle.     It  was  urged,  that  it  did  not  appear  ^^^^\  ^^^ 
from  the  pleadings  that  the  defendant  had  a  right  to  distrain  this  ox;  for  that,  j^*^  ^^^j^ 
as  it  was  admitted  on  the  record  that  the  plaintiff  had  a  right  to  put  one  ox  on  onjy  ta^^ 
the  common,  the  defendants  ought  to  have  alleged  that  the  plaintifl^  first  put  the  ox  put 
on  one  ox,  and  afterwards  the  ox  in  question,  and  that  they  distrained  the  lat-  on  last,  on 
ter  as  a  surcharge  unless  they  were  both  turned  on  together.     And  the  Court,  ^ess  both 
said,  that  it  ought  to  have  been  stated  whether  the  oxen  were  turned  on  the  ^°*^qJ°j^-^ 
common  together  or  separately;  and  if  the  latter,  which  of  the  two  was  first  ji^^j.. 
turned  on;  and  that  it  did  not  now  appear  whether  or  not  the  defendants  were 
justified  in  distraining  the  ox  in  question.     And  they  gave  judgment  for  the  Bui  it  does 
plaintiff      See  4  Burr.  2426.  '  not  appear 

3.  Hall  v.  Harding.  E.  T.  1769.  K.  B.  4  Burr.  2426,  S.  C.  1  Bl.Rep.  673.  that  such 

In  replevin  for  taking  the  plaintiff's  sheep  on  Whitmanslie  Down  the  defen- 


*_ 


4i}0  '  COMMON. —Cy  /Ae  Lord's  Re}nedie$. 

[  653  1  were  very  extensive,  and  connected  with  other  common  land.  The  defendant 
relied  on  a  judgment;  on  a  verdict  ibund  in  the  year  1665,  which  defined  the 
right  of  the  cu^omary  tenants  of  the  manor  possessed  by  the  plaintiff,  and  which 
restricted  that  right  to  the  limits  contended  for  by  the  defendant.  The  judge 
expressed  his  opinion,  that  as  the  plaintifl  had  failed  in  establishing  a  right  pre- 
vious to  the  year  1665,  the  question  for  consideration  was,  whether  the  evi- 
dence adduced  would  warrant  a  presumption  of  grant  since  that  period,  and  he 
thought  it  was  insufficient  to  that  end.  On  the  jury  finding  for  the  defendant, 
a  rule  m«t  for  a  new  trial  was  obtained,  when  the  Court  held  that  thouffh  it 
had  been  clearly  proved  that  the  plaintiff  and  his  ancestors  had  exercised  the 
right  contended  for,  it  must  be  supposed  that  such  use  had  been  by  sufferance; 
it  being  impossible,  or  too  troublesome  an  undertaking,  to  hinder  the  trespass. 
-—Rule  discharged. 
Or  the  9.  Hether»noton  v.  Vane   E.  T.  1821.  K  B,  4  B.  ^  A.  428. 

waste  has        rpj^^  common  of  Wythop  and   Embleton  lay  open  to   each  other,  and  the 
^^  boundaries  had  not  been  ascertained  till  a  dispute  arose  between  two  parties 

through  mifl  in  the  neighbourhood,  on  which  the  exact  limit  was  discovered.     The  pJaintif& 
take  and  itf  were  possessed  of  a  house  and  land  at  Embleton,  buf,  through   ignorance, 
norance  of  they  had  for  60  years  exercised  commonable  rights  on  Wythop;  they  had  re- 
the  boanda  ^^ived  a  due  allotment  in  respect  of  their  profits  on   Embleton  common,  and 
awSoininjT** '^^^  they  sought  for  an  allotment  out  of  Wythop.     The  judge  left  it  to  the  ju- 
oommoDs.   ^y  ^^  ^^7^  whether  this  user  was  to  be  considered  as  an  adverse  enjo3rment  in 
Wythop,  acquiesced  in  by  the  commoners  there,  or  a  mistake  as  to  the  boun- 
dary of  the  plaintifi^'s  cummon;  and  the  jury  found  a  verdict  for  the  defendant, 
which  was  sustained  by  the  Court,  who  approved  of  the  direction  of  the  judge 
at  the  trial. 

10.  Drura  v.  Moore.  M.  T.  1815.  K.  B.  1  Stark.  102. 
Evidence  of     Case  against  a  lord  of  a  manor  for  inclosing  a  common.     Several  very  old 
long  enjoy  persons  proved  that  the  plaintiff,  and  those  from  whom  he  claimed,  had  enjoy- 


ment of  a  ^  iiie  |.ig]jt  com  ended  for  during  a  long  period;  it  was  also  shown  that  the  de- 
common  IB  ^®°^*"^  "^^^  w*s  ^^®  \ox^^  at  one  period  by  deed  granted  part  of  the  common 
however,  *  ^^  *^®  erection  of  a  mill,  for  the  advantage  of  the  poor,  subject  to  the  confir- 


stroiw  mation  of  the  commoners.  The  defendant  offered  to  prove  that  a  practice  had 
proo^  an  existed,  from  an  early  date,  for  the  lord  o1  the  manor  to  build  houses  and  let 
Imu  rebot  them,  with  a  part  of  the  common  annexed.  But  the  judge  observed,  that  the 
ed  by  con  pi^intifl^s  evidence  was  of  so  much  higher  a  nature  than  that  adduced  on  the 
,„"p  ^^  part  of  the  defendant,  that  it  would  be  futile  to  produce  it. — ^Verdict  for 
tions.*  plaintiff. 
[  654  ]    II.  Rogers  v.  Bunstead.   Cam/  Sum.  Ass.  1727.  K.  B.  Sel.  N.  P.  440. 

MSS.  6ih  ed. 

The  next         Trespass  for  entering  plainti'  's  close  with  cows  and  sheep,  and  destroying 

thing  to  be  his  grass.     As  to  sheep,  plea  not  guiUy,  and  issue  thereon.     As  to  cows,  de- 

fh*^l^  ^     fendant  justified,  and  prescribed  for  common,  for  all  cattle  except  sheep)  Ic- 

or  conchan^  **""' '^^^^^"^  ^^  defendant's  messuage,  and  one  acre  of  land;  the  issue  was  on 

oy  of  the     ^®  levancy,  and  couchancy.     The  evidence  on  the  first  issue  was,  that  the 

cattle;         defendant's  sheep  were  seen  at  several  times  depasturing  in  locus  in  ^ko,  and 

that  at  such  time  the  defendant's  she[?herd  was  with  them.     It  was  insisted  for 

the  defendant,  that  as  it  did  not  appear  that  defendant  had  knowledge  or  con* 

sented  that  his  sheep  should  feed  there  ^  and  had  a  servant  to  take  care  of  them, 

the  shepherd,  and  not  the  defendant,   a\  as  the  trespasser,  and  that  the  action 

could  not  be  maintained  against  the  master.     Per  Lord  Raymond,  C.  J. — 

*  Where  the  right  claimed  is  for  estover,  turbary,  piscary,  or  the' like,  the  evidence  moat 
accord  therewith.  Proof  must  in  those  instances  be  addace^  of  the  plaintiff's  poaseasion  of 
the  house  to  which  the  right  appertains.  The  party  then  shows  his  cnetom  to  take  the 
profits  for  the  purposes  of  repairing  his  house,  for  fuel,  or  for  sustenance.  The  proof  of 
common  ingress,  when  claimed  by  grant,  is  by  patting  in  the  deed:  or  if  by  prescription, 
by  callinj^  as  many  old  witnettset}  as  can  be  found  to  spe.nk  to  the  Mng  enjoyment  which 
the  plaintiff  or  his  ancestors  have  had  of  the  profiuo  in  question,  of  which  the  deed  becomes 
a  corroborating  auiiliary,  when  a  common  appurtenant  is  by  deed,  the  same  couneBbould 
be  observed. 


COMMON,— Si/  Actionr^EiHdtnce.  451 

^'  The  action  lies  against  the  master;  his  sheep  did  the  trespass;  he  has  his 
remedy  against  the  servant. '^  As  to  the  second  issue,  the  evidence  was,  that 
defendant  was  seized  of  a  copyhold  messuage,  and  one  acre  of  pasture  land, 
that  he  foddered  eight  or  nine  cows  in  the  yard  of  the  said  messuage,  with  hay 
brought  from  another  farm  about  two  miles  off.  Lord  Raymond,  C.  I.  These 
cows  cannot  be  levant  couchant  upon  the  one  acre;  for  I  am  clear  that  levancy 
and  couchanoy  is  a  stint  of  common  sans  nonibre,  and  signifies  only  so  many  as 
the  messuage  or  farm  will  by  its  produce  maintain.  I  know  there  are  cases 
which  say,  that  foddering  in  a  yard  makes  a  levaQcy  and  couchancy;  but  the 
meaning  is,  foddering  with  stubble,  8lc.  produced  from  the  messuage  or  land 
itself,  to  which  the  yard  belongs;  for  example,  if  an  acre  of  land  will  produce 
only  so  much  hay,  &c.  as  will  maintain  but  one  cow,  the  occupier  shall  not  put 
two  on  the  common,  because  he  fodders  them  in  the  yard  with  the  produce  of 
other  land;  for,  by  the  same  rule,  he  might  put  1000  of  his  own,  or  of  other 
persons,  and  deprive  the  other  commoners  of  the  benefit  of  common.^ 
12.  FuLCHER  V.  Seales.  Norfolk  Sum.  Ass.  1738.  K.  B.  MSS.  1  Sel.  N.  P. 

6th  ed. 
Trespass  for  impounding  plaintiff's  colt  and  three  fillies.     Defendant  set  Which  evi 
eut  his  right  to  a  messuage  with  appurtenances,  to  which  the  defendant  has  a  u®°*^®„[^"'* 
right  of  common  belonging  to  the  locus  in  quo-^  aiidthat  the  defendant  took  the  ^^^^^0  ^\^ 
cattle  damage  feasant.     Plainti^V  replies,  that  he  is  possessed  of  a  copyhold  ^he  claim,  t 
messuage  in  Drayton,  and  prescribes  for  a  right  of  common  in  the  loctts  in  quo^  [  655  ] 
for  all  commonable  cattle,  levant  et  covclianty  on  the  same  messuage  at  all  times 
of  the  year.     Defendant  proiestando,  that  plaintiff  has  not  such  right,' traverses 
the  levancy  and  couchancy  of  the  beasts  taken,  and  issue  thereon      Per  Lee, 
G.  J.     '^  The  protestando  is  not  part  of  the  issue,  and  needs  not  to  be  proved." 
It  appeared  by  the  evidence,  that  the  messuage  was  only  a  yard  where  the 
horses  were  foddered,  and  one  acre  of  orchard,  with  the  pr6duce  of  which  the 
plaintif  could  not  maintain  the  colt  and  three  fillies,  and  for  that  reason  he 
fi>ddered  them  with  hay  and  straw  from  other  land  hired  by  him.     Per  Lee,  C. 
J.     ^'  These  beasts  cannot  be  levant  et  cotichant  on  this  yard,  though  they  are 
foddered  there,  unless  they  can  be  foddered  with  the  produce  of  the  messuage, 
and  so  it  was. determined  by  Lord  Raymond  in  Rogers  v.  Benstead,  supra,  p. 
654,  after  much  consideration,  that  levancy  and  couchancy  signify  what  the 
produce  of  the  estate  will  bear,  and   is  a  stint  of  common  with  respect  to  other 
commoners;  and  I  know  no  di  erence  as  to  this,  whether  the  common  is  for 
the  whole  year,  or  for  half  a  year  only.  — PlaintiflTnonsuited. — See  I  Mod  105; 
14  E.  4.  32. 

*  So  if  the  plaintiff  prescribe  generally  for  commonable  cattle,  evidence  of  a  ri^ht  of 
common  only  for  some  particular  species  of  commonable  cattle  will  not  maintain  the  lasne; 
Pring  V.  Henley,  Batl,  N.  '^.  59;  Rolherham  v.  Green,  Cro.  Diz.  503:  Bull,N.  P.  60:  1 
Campb.  N.  P.  C.  309.  315. 

1  So  many  are  levant  et  couchant  as  the  land  to  which  the  common  is  appurtenant  will 
maintain  in  winter;  Noy.  80;  Vent.  54;  6  T.  R.  741:  and  common  cannot  be  claimed  as 
appendant  to  a  house  without  any  curtilage  or  land;  Salk.  169*  2  Brownl.  101 ;  2  Ld.  Raym. 
1015;  Noy  80.  And  tberefore^  where  a  plaintiff  in  an  action  for  the  disturbance  of  his 
right  of  common  cUiraed  the  right  for  all  commonable  cattle  levant  et  eouchant,  and  it 
appeared  that  the  house  of  which  be  was  the  o*vd'*t  had  neither  land,  curtilage,  nor  stable 
belonging  to  it,  the  plamtiff  was  nonsuited;  5  T.  R.  46.  And,  therefore,  although  the  de- 
claration, or  plea  of  justification,  allege  the  right  of  common  to  be  append  ntto  a  messauge, 
it  must  be  proved  that  there  is  at  least  a  curtilage  belonging  to  it,  on  which  the  cattle  may 
be  levant  et  couchant;  Sir  W.  Jones,  227.  Out  in  order  to  prove  that  the  cattle  in  ques« 
tion  aro  levant  et  couchanty  it  must  be  proved  that  they  are  connected  with  the  land  on 
which  they  are  alleged  to  be  levant  et  couchant;  1  Wil.  Saun.  346.  r.  in  note.  In  the 
case  of  a  distress,  those  cattle  only  are  said  to  be  levant  et  couchant  which  have  been 
there  for  a  space  of  time  long  enough  for  them  to  have  lain  down  and  ritien  up  again.  But 
in  a  case  of  right  of  common  appendant,  levancy  and  couchancy  is  merely  a  modeof  ascer- 
taining  the  number  of  cattle  which  are  entitled  to  the  right  of  common,  IB-  &  A.  706. 
The  defendant  must  prove  that  the  cattle  are  his  own,  or  that  he  has  a  special  property  in 
them;  Bro.  Com.  47;  2  Show.  328;  for  a  man  has  no  right  to  use  the  common  with  the 
cattle  of  a  stranger,  or  with  his  own  cattle  levant  et  couchant  upon  some  other  land,  and 
not  upon  the  land  to  which  the  right  is  appendant  or  appurtenant;  bat  if  ho  borrow  cattle  to 
compester  his  land,  they  may  be  put  upon  the  common,  for  he  has  a  special  property  in 
them;  J?kin.  137;F.  N.  B.  180;  Roll.  Com.  402. 


45*i  COMMON.— Of  (Ae  Lord's  Remedits. 

Which  in  13  The  Bailiffs,  Burge^sb-*,  8cc.  of  Tewkesbury  v.  Bricknell.   H.  T. 

^**^"h^  ^^^   ^  ^   '  Taunt.  152. 

a"ceneral  ^  declaration  in  case  for  selling  corn  by  sample .  having  stated  that  the 
nifeofeTi  J^aintifls  being  p'>ssesse(!  of  a  certain  market  in  T.  for  the  buying  and  selling 
dence,  mod  of  com,  were  entitlfd,  by  reason  thereof,  to  a  reasonable  toll  on  all  coro 
cofueqaent  brought  into  the  said  market  for  sale,  except  on  com  sold  there  by  or  to  any 
1 J  combines  ffeeman  of  the  said  borough;  and  on  corn  of  any  other  person  legally  exempt 
imiv^wal  ^^™  ^^^  same;  and  it  being  proved  that  the  exemption  attached  only  on  com 
inaxiai  that  ^^  ^Y  ^  freeman,  it  was  urged  that  the  declaration  was  not  proved  as  laid, 
thongh  the  and  the  plaintiff  was  nonsuited.  But  the  Court  made  absolute  a  mle  for  set- 
party  will  ting  it  aside, 
be  obliged   to  prove  aa  moch  aa  he  claims,  his  case  will|Dot  be  prejudiced  by  proof  of  a   more  ample 

,  right.* 

[  656  1  14.  Willis  v.  Ward.  M.  T,  1818  C.  B.  2  Chit.  Rep- 297. 

Bttt  it  has  Verdict  for  piaintifTin  an  action  for  disturbance  of  common.  Motion  to  set 
been  bold  it  aside,  on  the  ground  that  the  allegation  in  the  declaration  was,  that  the  plain- 
en  nnneces  tiff  was  entitled  to  a  right  of  common  for  all  Bis  cattle  levant  etcouchanly  where- 
port  claim  ^^  ^  appeared  in  evidence  that  the  common  was  nrvt  sufficient  to  feed  aJJ  the 
of  common  cattle  for  any  length  of  time,  and  that  the  right  could  not  possibly  exist  in  the 
for  cattle  manner  in  which  it  was  set  forth.  But  the  Court  refused  the  defendant's  a|H 
Uvant  et  plication;  and  said,  nature,  it  seems,  has  set  a  limit  to  the  exercise  of  the  right 
^ouchani,  of  common;  but  the  plainti  ''is  clearly  entitled  to  the  right  he  avers  he  is  pos- 
commo^n  ^^ssed  of,  although,  from  the  limited  extent  of  the  common,  he  would  not  be 
shonld  be  ^^^  ^^  keep  his  cattle  there  long  with  benefit. — Rule  refused.  See  1  Saund, 
adequate  to  28  &  28  a. ;   1  B  &  A.  706. 

the  snpport  15.   Bryan  v.  Winwood.  E.  T.  1808.  C.  P.  1  Taunt.  208. 

of  the  cattle  |q  ejectment  for  a  piece  of  ground  which  had  been  inclosed  from  the  com- 
len^h^of  ™^")  ^^^  plaintiff,  as  lord  of  the  manor,  proved  acts  of  encroachment  on  the 
tin^.  waste  by  himself  and  other  freeholders  of  the  manor,  and  the  payment  of  quit 

rents  to  himself  for  like  inclosures.  The  defendant  appeared  to  he  a  tenant 
The  next  for  lives,  and  to  hold  of  the  lessor  of  the  plaintiff;  but  one  part  of  the  ground 
thing  reqnir  claimed  had  been  inclosed  "SO  years  before  this  action  was  brought,  but  during 
ed  in  proof  (de  {ease,  and  had  been  bolden  without  paying  any  acknowledgement.  It  was 
isthe  exer  y^g^j  that  the  plaintiff  was  precluded  by  length  of  time ;  and  an  objection  was 
richt.t  urged  that  the  fact  of  the  plaintiff  having  proved  his  right  to  one  part,  could 
not  be  adduced  as  conclusive  evidence  of  his  title  to  the  latter  part.     But  the 

I  $57   I  judge  admitted  the  evidence. 
Tbe  plain        16-  As  a  general  rule,  it  may  be  premised  that  whatever  tends  to  defeat  the 
tiff  may,  to  right  claimed  will  consequently  operate  as  a  bar  to  the  prescription  pleaded. 
rebut  sach  The  lord  of  the  manor  in  which  the  waste  is  ma  v.  for  instance  set  up  a  defence 
proof,  show^l-jjj^j^gy,,^.  gome  act  of  approvement  should,  therefore,  be  adduced  to  show 

n^^T  ffo  to        *  When  a  party  prescribes  absolutely,  and  proves  a  prescriptiTe  right,  subject  to  a  condi- 
overtnrn       ^^^^  ^^  limitation,  the  sufficiency  of  tHe  proof  to  maintaiu  the  issue  seems  to  depend  upon 
the  richt  of  ^^'^*  whether  tbe  condition  or  limitation  is  part  of  one  entire  prescription,  or  wnetber  it  is 
common*     "^^  another  distinct  prescriptive  right,  and  the  subject  of  another  action  rather  than  a  part  of 
the  prescription  alleged.     In  the  case  of  Branks  v.  Willet,  2  H.  Bl.  224.  where  a  prescrip- 
tive right  of  common  appurtenant  was  claimed  for  a  certain  number  of  theep  every  year, 
and  at  all  times  of  tbe  year,  and  this  general  right  was  proved,  but  it  also  appeared  that  the 
tenant  of  an  adjoining  farm  wss  entitled  to  have  the  sheep  folded  on  his  lands  whenever 
they  were  fed  on  the  common,  an  objection  was  taken  on  the  ground  of  a  variance  between 
the  plea  and  the  proof;  but  the  Court  of  C   P.  on  consideration  held,  that  the  words  '*  at  all 
times,"  must  be  undcntood  according  to  the  subject  matter,  and  the  general  course  of  feed- 
ing sheep,  which  seldom  if  ever  remained  during  the  night  on  the  common,  but  were  fold- 
ed; these  word:!  must  therefore  be  understood  as  meaning  at  all  usual  times,  and  the  folding 
of  tbe  sheep  at  night  was  ne  part  of  entire  prescription  for  common  of  pasture,  but  rather 
a  consideration  subsequent  to  the  enjoyment  of  the  right,  and  not  necessary  to  be  stated. 

1  Which  must  accord  with  the  fact,  as  for  instance,  as  to  the  number  of  beasts;  12  Vin. 
Ah.  Com.;  18  H.  7.  13;  or  the  season  of  the  year;  Carth.  241.  Where  estovers,  turf,  or 
the  like  commonable  profits  aro  prescribed  for,  for  the  purpose  of  repain,  &c.  there  should 
be  an  averment  that  the  house,  palings,  fences,  hedge8,  &c.  stood  in  need  of  such  repairs; 
or  where  they  are  claimed  as  appurtenant  to  a  house  to  be  used  as  fuel,  proof  shonld  be  given 
thill  they  have  benn  u^'ually  so  expended. 
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his  intention  to  inclose,  and  the  courts  will  take  notice  judicially  of  his  right  to 

do  so. 

17.  Walker  v.  Broadstock.   Suninier  Ass.  1795.  Ex.  1  Esp.  N,  P-  C.  459. 

To  establish  a  prescriptive  right  to  common  appurtenant,  per  cause  de  vici-  Whether 
9iag'e,  the  defendants  called  witnesses,  who   proved  that  two  several  tenants, '™P^**^^>'» 
who  had  holden  the  premises  prior  to  the  plaintiff,  of  whom  one  was  dead,  and 
the  other  had  no  interest  in  the  cause,  had  declared  their  opinion  that  no  such 
right  vested  in  the  tenants  of  the  land  in  question.     It  was  contended  that  these 
declarations,  heing  made  by  occupiers  of  the  premises,  must  be  considered 
good  evidence  against  their  own  rights,  and  the  evidence  was  admitted. 
18.  DuNSTAN  V.  Tresider  and  another.  M.  T.  1792.   K.  B.  5  T.  R.  2. 
To  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close,  ^^^\J^^^^ 
defendant  pleaded  that  the  locus  in  quo  was  parc<^of  the  manor  of  H*,  and  that  vine  the  pri 
an  ancient  messuage  and  land  were  immemoiially  parcel  of  the  said  manor, Til«ge.* 
aad  that  there  is  a  custom  in  the  manor  that  from  time  whereof,  &c.  the  custo- 
mary tenant  for  all  the  time  aforesaid,  has  had  right  of  common,  &.c.     Replica- 
tion, traversing  the  custom.     It  appeared  that  the  plaintiff  proved  that  the  te- 
nement was  built  within  the  last  20  years,  and  was  not  built  in  the  site  of  any 
ancient  messuage.     It  was  contended  that  this  evidence  should  not  be  admit- 
ted, urging  that  tha  antiquity  of  the  messuage  was  admitted  by  the  replication, 
which  traversed  the  custom.     But  the  judge  before  ^^  horn  the  cause  was  tried 
being  of  opinion  that  the  antiquity  of  the  messuage  formed  a  part  of  the  custom, 
and  was  involved  in  the  issue,  received  the  evidenc  e,  and  the  pi aintiflT  obtain- 
ed a  verdict.     On  a  motion  for  a  new  trial,  the  Court  said:  the  verdict  is  right, 
as  the  evidence  disproved  the  custom,  which  was  traversed. — The  rule  must 
be  therefore  refused. 

19.  Tyrwhitt  v.  Wynne.  E.  T.  1819.     K.  B.  2  B.&  A.  554. 
To  an  action  of  trespass  the  defendant,  who  was  lord  of  the  manor,  pleaded  But  moit 
that  the  locus  in  quo  was  his  soil  and  freehold,  on  which  issue  w^s  joined. —  establish  a 
After  some  documentary  evidence  on  the  part  of  the  defendant,  it  was  proposed  con|>plete, 
lo  read  counterparts  of  leases  of  minerals  granted  to  several  persons,  not  con- "^^.^j"]*  *^ 
nected  with  the  plaintiff,  in  other  parts  of  the  waste  of  the  manor,  but  not  in  doBive 
the  place  in  question.     These  deeds  were  rejected  by  the  learned  judge,  and  right  to  the 
the  Court  upheld  that  opinion  for  two  reasons:    1st.  Because  it  ought  to  haveBoii; 
been  shown  that  the  locus  in  quo  formed  part  of  the  entire  waste  to  which  the 
leases  were  applicable,  inasmuch  as  acts  of  ownership  on  the  other  parts  of  [  658   | 
those  waste  could  not  prove  that  the  locus  in  quo  was  part  of  them;  and  ^'d. 
That  if  that  had  been  done,  still  that  they  would  only  have  been  evidence  of 
the  defendant's  right  to  the  minerals  under  the  locus  in  quo,  but  would  not  have 
established  his  title  to  the  surface. 

20.  Clears  v.  Stevens    T,  T.  1818.  C.  P.  2  B.  Moore,  4B4:  S.  C.  8  Taunt. 

413. 
The  defendant,  in  an  action  of  replevin,  acknowledged  the  taking  as  baili^;  Existing  at 
and  afler  stating  a  custom  existing  in  the  manor  for  a  court  leet  to  be  holden  Jn^^n*  the 
before  the  steward  for  the  time  being  when  necessary;  and  that  it  had  been  the  period  to 
custom  for  the  jurors  of  the  said  court  to  make  such  by-laws  as  they  might  which  the 
deem  necessary  respecting  the  stocking,  depasturing,  kc.  of  the  said  common,  claim  has  a 
and  to  inflict  such  penalty  on  all  persons  o  ending  against  such  by-laws,  as  the  reference, 
said  jurors  should  think  expedient;   and  that  there  was  a  custom  in  the  said 
manor  to  distrain  in  case  of  the  refusal  of  any  person  who  had  been  found  sub- 
ject to  such  penalty;  averred,  that  at  a  court  leet  it  was  ordered  that  no  person 
should  keep  on  the  said  common  any  steers  after  two  years  oldy  on  pain  of  a  pe . 
nalty;  that  the  cattle,  in  the  declaration  mentioned,  being  steers  more  than  hoo 
years  old,  were  at  the  said  time,  when,  &c.  in  the  place  in  which,  &c.  where^ 
fore  the  defendant  as,  &c.  took  the  said  cattle  for  the  said  damage  as  aforesaid, 

*  On  issue  joined  as  to  a  light  of  common,  the  defendant  may  give  in  evidence  a  release 
of  the  right  of  common  although  he  might  have  pleaded  it;  Clayton,  9;  8  C.  1.  Such  a 
release,  however,  will  not  avail  where  the  common  belongs ' to  Und  which  is  entailed,  and 
which  cannot  pass  by  release  any  more  than  the  land  it?elf;  ibid. 
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Pica,  that  the  cattle  were  at  the  said  tinie  when,  Sec.  sieen  less  than  ivo  years 
My  to  vriiy  one  year  old^  on  which  issue  was  joined,  The  defendant  had  a  ver- 
dict; and  on  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  nm  obstante  rtredicio, 
Gibbs,  C.  J.  held,  that  as  the  defendant's  right  to  distrain  could  only  arise 
from  the  refusal  to  pay  the  penalty  imposed  according  to  the  custom,  a  refusal 
of  the  plaintiflTto  pay  such  penalty  should  have  been  stated  in  the  defendant's 
cognizanze,  which  was  therefore  bad  — Rule  absolute. 
Aadhhas  21.  Hawke  v.  Bacotc.  M.  T.  1809  C-  P.  2  Taunt.  ^56. 

been  come  Jq  ^  plea  to  trespass  for  breaking,  Sfc  the  plainti.:'s  close,  and  pulling  down 
qneiitlj  hol^^jj^^  ^^^  jj^^  defendant  justified,  stating  thai  the  locus  in  quo  was,  and  imme-' 
^'te  'on'a  morially  bad  been,  parcel  of  a  certain  waste,  whereon  he  had  a  right  of  com- 
plea  of  en  nion  for  all  his  commonable  caitle,  Uvcnty  &c.,  and  that  the  walls  were  wrong- 
elorare,  to  fully  erected,  and  standing  on  the  said  waste,  wheref  n,  fyc.y  and  separated  the 
prove  that  locus  in  quo  parcel  from  the  residue  of  the  said  u  as  e,  whereby  the  defendant 
*f*iZ/*'*  could  not  fiilly  enjoy  his  right  aforesaid,  and  therefore  he  entered,  ^c.  and  pul- 
ofthe /o«**  j^^  down,  ^.  Replication,  afler  denying  that  the  locus  in  quo  was  parcel,  as 
been  iocloe  Stated  in  the  plea,  and  the  title  under  which  the  defendant  claimed,  that  the 
ed.*  plainiiff^B  close  being  the  samcy  S^c,  continually  for  20  years  and  more,  had  been 

and  was  separated,  &c.;  to  which  the  defendant  rejoined,  and  on  demurrer  to 
r  659  ]  another  part  of  the  pleadings  the  court  observed,  that  had  the  defendant  taken 
Sboold  an  |ggue  on  the  replication,  he  would  have  thrown  on  the  plaintiff  the  onus  of 
'"^aed  OQ     proving  that  every  part  of  the  locvs  in  quo  had  been  inclosed  for  the  space  of 
{beanfficien^Oyears, 

ey  of  com  22.   D'Atrolles  v.  Howard.  E.  T.   1763.  K.  B.  3  Burr.  1385. 

rooD,  the  To  an  action  of  trespass  for  spoiling  and  destroying  peat,  filling  up  holerf, 
lord  most  ^^^  ^|ie  defendant  pleaded  a  right  of  cominon,and  that,  by  reason  of  the  plain- 
h  ba  t  ^^^'^  ^^&^S,  P^^^  h^  bad  been  injured,  on  which  he  filled  up  the  holes.  The 
taken  so  plaintiff  replied  de  injuria  generally,  and  then  desired  to  give  in  evidence  that 
mach  as  to  sufficient  common  had  been  left ;  but,  as  it  was  the  wish  of  the  parties  that  the 
deprive  his  merits  of  the  case  should  be  fully  tried,  it  was  ordered  by  the  Court  that  a  ver- 
tenanta  of  diet  for  the  defendant,  which  they  would  othen/v'ise  have  sustained,  should  be 
P^*"®  t  ^^  **^^®  ^"  payment  of  costs  by  the  plaintiff. 
jjg  J.  ^'   Of  the  ioilntsses, 

I.  Walton-  v.  Shelley.  T.  T.  1786.  K.  B.  1  T.  R.  302. 
The  gene  p^j.  Byjier,  J.  If  the  issue  be  on  a  right  of  Conmion,  which  depends  on  a 
that  if  the'  ^^^^^'tom  pervading  the  whole  manor,  the  evidence  of  a  commoner  is  not  admis- 
isaae  be  sible;  because,  as  it  depends  upon  a  custom,  the  record  in  that  action  would 
on  a  caato  be  evidence  in  a  subsequent  action,  brought  by  that  very  witness  to  try  the 
mary  right  same  right;  therefore  there  is  good  reason  for  not  receiving  his  testimony  in 
b^^h"  art*  ^"^^  *  ^*?^  ^"^  ^^^  BSLine  reason  does  not  hold  where  common  is  claimed 
bfishmcnt  *^  ^y  prescription,  in  right  of  a  particular  estate;  because  it  does  not  follow  if  A. 
of  which  ^^^  ^  prescriptive  right  of  common  belonging  to  his  estate,  that  B.,  who  has 
the  witness  another  estate  in  the  same  manor,  must  have  the  sfune  right;  neither  would 
would  be  the  judgment  for  A.  be  evidence  for  B. ;  and  yet  there  are  cases  which  lay  it 
benefitted,  down  as  a  general  rule,  that  one  commoner  is  in  no  case  a  witness  for  another. 

pet^nlT"  ^®  ^  ^  ^  ^''  ^""'  ^'-  ^  ''®^'  ^  ^  ^^^"'^^  •^^'  ^  ^^^^-  ^^^'  ^-^*^'  ^*^- 
bnt  that  *  So  in  order  to  nnllify  a  plea  of  common  of  vicinage,  proof  is  needful  that  the  lord  of 

where  he  either  waste  has  entirely  inclosed  ttome  part,  however  small;  for  it  has  been  seen,  that  if 
gives  evi  there  be  the  least  avenae  for  egress  and  regress,  whereby  the  cattle  may  motoally  escape, 
dence  to  es^he  common  of  vicinage  cootinnes;  3  Keb.  24;  13  East,  348. 

tablisb  the  ^  ^^  owners  of  common  fields  may  show  a  cnstom  to  inclose,  which  may  be  done  by 
private  pre^^'®  prodaction  of  old  deeds,  and  the  testimony  of  aged  witnesses;  see  2  Wills,  269.  The 
Hcriptivo  l®*"^  ""^y  show  a  long  custom  to  erect  houses  on  the  waste  in  exclusion  of  the  commonen; 
right  of  QUO '^  *'  ""  ^^^*  Counterparts  of  old  leases  from  the  muniments  of  a  manor,  showing  that 
ther,  hiseviP^rt  of  the  waste  has  been  demised  by  the  lord,  although  unaccompanied  by  proof  of  en- 
dence  may  joyment,  will  be  evidence  to  establish  a  custom  for  the  owners  of  mens  dales  to  hold  them 
be  recciv  JJ  Mvemlty  after  they  have  been  entirely  cleared  of  turves  by  the  tenants  of  the  manor;  6 
ed.  T-  R-  412.  n.     Allotments  under  inclosure  acts  may  also  be  in  evidence,  both  at  the  in- 

stonce  of  lords  and  commoners;  see  post,  tit.  Inclosure. 

^»rA    """J^  P«'haps,  be  said,  that  if  he  were  allowed  to  be  a  witness,  he  could  not  aiter- 
warasu^e  the  verdict;  for  on  the  trial  of  his  own  canse,  if  it  shenld  appear  that  he  was  a 
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2,  Reeves  V.  SmovDs.  H.  T.  1715.  K,  B.   10  Mod.  291.  i  ^^^  3 

Per  Parker,  C.  J.     If  an  action  be  brouglit  by  a  commoner  for  his  right  of  Thin  dis 
oommoo,  shall  another  person  that  claims  a  right  of  common  upon  the  same  ti»»ction 
title  be  allowed  to  give  evidence?     No;  and  yet  it  is  certain  that  he  can  neither  ^0^,*'^!*^  ^^ 
^etnor  lose  ia  that  cause;  for  the  event  of  that  cause  will  no  way  determine  jjme  q^i  ^ 
fa  is  right.     But  though  he  is  not  interested  in  that  cause,  he  is  interested  in  cognized; 
the  question  upon  which  the  cause  depends,  and  that  will  be  a  bias  upon  his 
mind.     It  is  not  his  swearing  the  thing  to  be  true  that  gives  him  any  advan- 
tage; but  it  is  the  thing  being  true;  and  the  law  does  judge  that  it  is  not  proper 
to  admit  a  man  to  swear  that  to  be  true  which  it  is  plainly  bis  interest  should 
be  true. 

3.  Harvet  v.  Collisox.   Norfolk  Summer  Ass.  1727.  MSS.   1    Sel.  N.  P.  Although 

439    6th  ed.  such  contra 

In  replevin,  defendant  avowed  taking  tha  cattle  damage  feasant;  P^ai"*''^  waa*b*nt  for 
prescribed  for  common  in  the  locus  in  quoy  as  appendant  to  his  messuage.  The  ^  g^ort  pe 
plaintiff  produced   as  a  witness  a  person  who  qiaimed  common   in  the  same  nod  attend 
place.     His  testimony  being  objected  to,    Raymond,  C.  J  overruled  the  ob-  ed  to. 
jection,  that  where  a  person  prescribes  for   common  not  as  appendant  to  his 
messuage,   but  by  virtue  of  a  custom  within  a  parish  or  manor,  and  the  cus- 
tom is  in  issue,  there  a  person  within  a  manor  or  parish  claiming  common  is 
interested,  and  cannot  be  a  witness;  but  where  a  person  prescribes  for  com- 
mon, for  all  cattle  Icvaiil  il  couchanl  on  his,  messuage,  as  belonging  to  that  mes- 
suage, there  is  nothing   hut  that  person's  particular  right  of  common  in  ques- 
tion, as  belonging  to  that  particular  messf^age;  and  another  person  who  claims 
common  in  the  same  place  by  virtue  of  another  messuage,  may  be  a  witness, 
because  not  interested  in  the  present  question.! 

4.  Anscomb  v.  Shore.  E.  T.  1808.  C.  P.  1  Taunt.  261;  S.  C.  1  Camb,  286. 

S.  P,  Hockley  v.  Lamb.  Lent  Assizes.  1697.  I  Ld  Jlaym.  731.  S.  P.    [  661  ] 
Kf.nnett  v.  Foster.  MSS.  Sel.  N.  P.  410.  6th  ed.  ^  ^^^^7  !>• 

The  declaration  in  this  case  stated  a  right  of  common  in  the  plaintiff  by  pre- J  ?*  "J'® 
scription,  and  declared  that  the  onus  lay  on  the  defendant  to  repair  the  fences  granted 
of  his  close  adjoining  the  common;  and  alleged  that  in  consequence  of  his  suf-Qiatooe' 
fering  them  to  be  ruinous,  the  plainti  •  's  cattle  had  strayed  into  the  said  close,  commoner 
whereby  the  plaintiff  had  lost  the  use  of  them.     In  order  to  show  the  defend-*^?"®*  *>® 
ant's  liability  to  repair,  several  inhabitants  were  called,  when  their  evidence  ®^'**®°<'® 
was  rejected  by  the  defendant's  counsel  on  account  of  their  interest  in  the  event  on' appoint  "^ 
of  establishing  the  plaintiff's  case.     The   plaintiff  was  nonsuited;   and,  on  a  tending  to 
rule  mat  for  a  new  trial,  it  was  holden  that  the  witneBses  produced  were  clearly  the  mataal 
incompetent,  as  if  the  plaintiff  succeeded,  all  his  fellow  commoners  would  be  advantage 
relieved  from  the  burden  of  repairing,  or  keeping  proper  persons  to  prevent  In-  ^^  '*°^'*' 
fraction  of  the   bounds  of  the  common. — Rule    discharged.     See   12  Vin.  ^     . 

JI.Df.  14.  sroands  a 

5.   BuRTOv  v.  HiNDE.  E.  T.  179f5.  K.  B.  5  T.  R.  174.  freeman  of 

In  an  action  of  tresspass,  where  the   question  was,  whether  a  corporation  a  corpora 
who  had  inclosed  part  of  a  common,  and  leased  it,  with  a  reservation  of  rent  tion  has 
to  themselves,  had  left  a  sufficiency  for  the  commoners,  a  freeman  of  the  cor- ^®®°/^**°** 
poration  was  called  to  prove  the  affirmative :  but  Gould,  J.    rejected  him,  and  c^J^petent* 
witness  in  the  former  snit,  to  a^mit  the  verdict  au  evidence  for  bim  woald  be  in  effect  allow-  witness  to 
ing  a  party  to  give  evidence  for  him«jieir     The  answer  to  this  objection  seems  to  be,  that  prove  that 
the  fact  of  his  having  given  evidence  in  the  former  case  would  probably  be  unknown  at  a  snfficien 
the  time  of  the  second  suit;  and  even  if  that  fact  should  be  fully  proved,  yet  it  would  becy  of  com 

Eresnmed  that  he  was  disinterested,  and  then  the  verdict  might,  perhaps,  be  evidence  for  mon  has 
im  npon  the  same  principle  which  allows  the  depositions  of^  a  witness  in  a  suit  in  equity  been  leflbj 
to  be  evidence  for  him  on  a  bill  of  revivor  brought  by  the  witness  himself.  the  aggre 

t  Mr.  Selwyn,  in  his  Treatise  on  the  Law  of  Nisi  Priui,  p.  440.  says,  that  it  would  gate  body, 
appear  from  the  above  case,  that  the  witness  was  called  to  establish  a  right  of  common  in 
the  party  by  whom  he  was  called;  the  effect  of  which  would  be  to  narrow  and  abridge  the 
the  witness's  ri^ht;  but  in  a  case  (Kennet  v.  Foster,  post,  661.)  where  the  witness  was 
called  by  the  (daintiff  to  show  that  the  defendant  had  no  right,  the  learned  judge  rejected 
his  testimony,  on  the  ground  that  he  was  interested  in  the  question,  inasmuch  as  negativing 
the  defendant's  right  would  go  to  enlarge  the  witness's  right. 


^56  COMMON— QTMc  Lord's  Rr^t. 

^'""^Z^  dipeeted  m  nonsuit.     On  motion  to  set  il  aside,  the  C  r.-  m.n  .ui.  lu  .;„.«..„„. 
2J|^*™^  because  the  ren:  nau^t  have  been  recdytd  f  r  ibe  u^     -'  ■..  >   •"-  -.t-hi,  ^  Utr" 
v^^*.      ^*    «t«^^P'o-.edi;'at*e  r*-nT  wa.-- reserved  :..  thf  nay  :r  a-.:     i        t        .:..   -i,-i.t^ 
,1^    mxm.  «ii.^  lfi<d  tiie  a.  ,  un:    ■:  t;  e  rent  was  exceetrx     ?c::i-I. 
K  '.  Ho  iL   1  r.  Li    E   Ijeui.  A-*.  ICm.  N.  F  \     .-    -  i-Ti    • 

^  Ir  -IB  .^.^.  //:    .  r  J.  «,:d.  .^a-  if  A  .  B.  €     D  .  k-..:  t     rtnon  r-mnm™ 

^'s^  •    tnoBef  jft  c^-inr*    K.  -iai  t^  a  wrne«*  t    :/c*>Te  'iiac  A.  h^ 


l«l 


f  ^*        >,        •      »    . 


«  -V.      r      Ti»  n^  at  B^CK.!.  V  --?  .1.-,      .  .Lr  r  -'  r  r-ullmc  up  and  thro^ir  r  6  •«  r 

"^'^r^"^  i-"*'^'  ""  ^"•''""  "  '^"^^  *     '^  '  '  "'  "^  '  -^'^  '^•^^   damages,  no  aJ^^ai,  « 

.-^     -"^  »"  "^    i.ri...L.rr  i:  ^i.-  vt-l    i.a:  :i.  ,  „Id  not  pulJ  il  up  and  tKt-w  r 


■■»       -  -:    -^»i  ^   <:..-.i.  r    H   T      »:.  K.  B.  7  East,  3-i5. 

hm  ^ '  -W^'tt  J/  'T"-  ■  "«  '-^-  ■  '•":■--■  -  t.i-.  re?  and  fences.  The  dc^tr**. • 
5Lr*-wl^'^\V'-."r:-7^''^«-«''^ -•-«-'«  n.  --r«.s  were  wrongfoMv  cn«.* 
fywfcr  '  -jCI.-  \i^'  "*""  ?'^*  =>'"•«>•-'•«■  s-^tr-ii  of  common,  a  verdict  wa$ 
«fce22  k«  ^:.  ,  /"  -a^-iactBr '«  tiK isBj.-.  „,-  f:,.  -j«  ...aintiff  on  the  general  L^eoe, 
'"  '  •  ir^Ttl  ..^"t^**'  Ti*  .-s-JBe  cr-«  iitrnc  twrtifaid.  a  rale  was  obtained  c*l|I 
UiS»^  S  .rJ  "L.  /^  *"  "  *"* "'"*  ' - '  ^  """"'^  '*»'*•  no'  «a»  the  plaintiff 
•«''•   '^    ^  ;l  '™  ,^f***  T"?  '^  '='  "-  ^^  ^  •  *  ^  oaended  that  the  special 

wHfeb  (im  doBWeor  t^  H?„  "*"'*:»'''«  "r*^™  PKH-ecding*  are  had  nndc.  a  atalote 

«W  .«  their  <Srti.  5Sd  ta  Jil«  wh^i  ?"'^  'u  ""^  •"  "*•''•  ''="™««'  «"  »'«'  «"«'- 
p«rcel  for  tho  d«feod»«  ^t  U^J.  7V""'  "'^'^  ""«"  »"  '"''""«'  <■»' 'he  pl.intifl- and 

"hall.  »poo  a  demorrer  jW  be  'iuZH"'"  X  ^'"  ■"*  '''""i  """'*^-  ""  »»?  »«<^»»  •"»"" 
of  Ih-  rioarti  or  if  .TX", half  be  ffnn-i"""*''*"''"'''' •''•'''''  ^  Siven  at  ,I,e  discretion 
!>•  «!iv«n  in  like  manner.  nnl«L.fc^  tn  •;""  ""'."'u"  ■"'  ""'^•'  "  "''^'  "»»*  ^•«'»  »••» 
defendant,  or  tnnan,    or  dH^m!^        jadge  who  tried   the  issue  shall  certify  that  the  aaid 

wo  2  T.  R.  286?!  Wil,  44  fi"  '•'''''';'"„'  '^''  <•  P™""-'''"  •=»"'«  «»  plead  soch  matter; 
I'r.  1001,  '      "^"''  *^'  ■•  ''°'"«'  "«;  S-  C.  I  B.  &  B.  465;  11  East.  263;  Tidd-, 

X  Or  nnder  ibo  8&0W*i<.ii.i       ■ 
vol.  2.  p.  38H.  n.  '    '^"*'  ^-  *  '•  "»''t «»'«  tre.^p:,K  iva«  ivilfol  and  rmlicioos;  vide  ante, 

^  It  in  fhercforc  nRofol  to 


VOMMO'S.-'ByJielwn,— Costs.  4;i7 

entitled  to  full  costs  under  the  stat.  22  &  23  Car.  2.  c,  29.  s.  136.  there  [  663  ] 
being  no  certificate.  And  although  it  was  urged  that,  according  to  the 
construction  put  upon  the  stat.  22  &  2.5  Car.  2.  if  it  either  appeared  that 
the  judge  could  not  have  certified,  or  that,  upon  the  face  of  the  pleadings,  the 
title  could  not  have  come  in  issue,  the  case  was  not  within  it,  and  the  plaintiff 
was  entitled  to  full  costs,  though  the  verdict  was  under  40s.,  and  the  judge  did 
not  certify;  and  that,  upon  the  pleadings  before  the  Court,  the  title  could  not 
have  come  in  question,  as  it  might  if  only  the  general  issue  had  been  pleaded; 
for  then  the  defendant  might  have  proved  that  it  was  his  fence;  and  that,  by 
the  special  plea,  the  defendant  alledged  that  the  fence  was  wrongfully  erected 
on  a  common  upon  which  he  had  a  right  of  common,  it  stood  confessed  upon 
the  record  that  the  fence  was  erected  on  the  common;  and  though,  if  he  had 
a  right  of  common,  he  might  justify  the  throwing  it  down  to  enjoy  his  right, 
yet  he  could  not  justify  the  total  destruction  and  burning  of  it,  which  therefore 
stood  upon  the  general  issue;  that  the  whole  record  must  be  taken  together; 
that  the  special  plea  negatived  any  claim  of  the  defendant  to  the  soil,  so  that 
the  title  to  the  soil  could  not  come  in  question,  and  the  defendant,  as  common- 
er, could  not  meddle  with  the  soil;  the  Court  held  that  they  could  not  look  into 
the  plea,  in  order  to  see  that  the  plaintiff's  freehold  could  not  possibly  come  in 
question;  and,  as  on  the  declaration  it  might  have  been  disputed,  and  no  cer- 
tificate from  the  judge  was  before  the  Court,  the  plaintiff  could  not  have  more 
costs  and  damages.  See  Hullock  on  Costs,  64;  3  T.  R*  391 ;  6  id.  281.  483. 
662;  2  Mod.  65;  1 1  id.  198;  1  Burr.  265;  3  Wils.  322-4;  1  East,  350;  6  Vin. 
Abr.  357;  Barnes,  121 ;  et  ante,  vol.  ii.  p  388.  The  lord 

2(/.  By  distress.  "^'^y  ^*^ 

1.   ThoxMas  v.  Nichols.  H.  T.   1681.  C.  P.  3  Lev.  41.  S.  P.  3  Wils.    126.  I^'g*'^"^*^® ^ 

Trespass  for  entering  plaintiT's  close  and  spoiling  his  gra^s,  &c.  and  taking  stranger  da 
and  driving  his  beasts  to  places  unknown,  so  as  they  could  not  be  replevied,  mage  fea 
The  defendant  pleaded  that  the  place  where,  kc.  is   a  waste  place  parcel  ofsant  on  his 
his  manor,  and  that  the  beasts  of  the  plaintiff  were  there  intermixed  with  the  ^«s*«- 
beasts  of  strangers,  which  had  no  right  there;  and  because  he  could  not  sever       ^-^  -i 
the  beasts  of  the  plaintiff  from  those  of  the  strangers,  he  drove  them  altogether    L  "^'*  J 
to  a  pound  within  the  waste  to  part  them,  and  there  severed  them,  and  drove  c^„?^*ney 
the  strangers'  beasts  out  of  the  waste,  and  left  the  beasts  of  the  stranger  in  the  ^here  the  * 
waste.     The  Court  held,  that  the  lord  of  the  manor,  or  any  commoner  seeing  number  he 
a  stranger's  beasts  there  may  impound  or  drive  them  out  of  the  common  with- may  depaa 
out  custom;  and  to  sever  them  from  the  beasts  of  the  commoners,  if  it  cannot  *°''®  >»  jioii 
otherwise  be  done,  may  drive  them  and  the  beasts  of  the  commoners  together,  fr*  . 

to  a  convenient  place  to  separate  them.     But  where  the  usage  is  at  certain  ^.^^    jj^J^g 
times  of  the  year  to  drive  a  common  for  view,  if  the  beasts  of  strangers  are  ver/resolv 
found  there,  or  if  the  common  be  over-charged,  in  such  case  the  party  must  ed,  that 
prescribe,  and  show  the  custom;  but  here,  in  this  case,  the  beasts  of  strangers  though  the 
were  seen  in  the  common,  and  that  was  sufficient.  pidlmiffhad 

2,  Ellis  v.  Rowles.  M.  T.    1752.  C.  P.  Willes,  638.  "" ^^^^^^  "^^^ 

Trespass  was  brought  for  impounding  the  plaintiff's  cattle,  to  wit,  one  bul-on^  ox  on 
lock  and  one  ox.     The  defendant  justified,  as  servant  of  the  lord  of  the  manor;  ly,  and  had 
and  it  appeared  from   the  replication  that  the  plaintiff's  right  was  for  a  li-  two  on  the 
mited  number  and  description  of  cattle.     It  was  urged,  that  it  did  not  appear  ^^^^\  y®* 
from  the  pleadings  that  the  defendant  had  a  right  to  distrain  this  ox;  for  that,  }^'^  ^^®  j^ 
as  it  was  admitted  on  the  record  that  the  plaintiff  had  a  right  to  put  one  ox  on  ^Qiy  ^^^y^^ 
the  common,  the  defendants  ought  to  have  alleged  that  the  plaintiff  first  put  the  ox  put 
on  one  ox,  and  afterwards  the  ox  in  question,  and  that  they  distrained  the  lat-  on  last,  un 
ter  as  a  surcharire  unless  they  were  both  turned  on  together.     And  the  Court,  le^  both 
said,  tliat  it  ought  to  have  been  stated  whether  the  oxen  were  turned  on  the  ^^^^  J"™ 
common  together  or  separately;  and  if  the  latter,  which  of  the  two  was  first  jj^g^.**    °^ 
turned  on;  and  that  it  did  not  now  appear  whether  or  not  the  defendants  were 
justified  in  distraining  the  ox  \r\  question.     And  they  gave  judgment  for  the  But  it  does 
plaintiff      See  4  Burr.  2426.  not  appear 

3.  Hall  v.  Harding.  E.  T.  1769.  K.  B.  4  Burr.  2426,  S.  C.  1  Bl.Rep.  673.  that  such 

In  replevin  for  taking  the  plaintiff's  sheep  on  Whitmanslie  Dowq  the  defen- 


47S  COMMON. — ds  to  Us  Extinguishment, 

To  conati  the  tenement,  in  respect  of  which  the  action  was.  brought,  having  vested  in  the 
tmefloch  lord  by  forfeiture,  the  right  of  common  became  cxlinj,'uished,  and  the  regrant 
an  unity  of^>f|t  as  a  copyhold  tenement,  cum  periinriaiuf,  did  n r)t  recreate  the  right  ofcom- 
poas^ion  ^^^  ^  verdict  was  found  for  the  plaintiflT.  A  motion  was  now  made  to  en- 
Ungniih"  ter  a  nonsuit,  which  the  Court  refused  to  listen  to:  observing,  when  a  copy- 
right of  hold  tenement  is  seised  into  the  hands  of  the  lord,  it  does  not  therefore  lose  its 
common,  right  of  common;  for  that  right  is  annexed  to  all  customary  tenements  demised 
[  ^93  ]  or  demisable  by  copy  of  Court  roll'  and  while  the  estate  remains  in  the  lord  it 
th«  perion  continues  demisable.  If,  indeed,  the  lord  grants  the  fee  to  a  copyholder,  it 
moat  have  „ever  can  again  become  a  copyhold  estate,  for  it  ceases  to  be  demiseable  bj 
the  hmctato  court  roll;  as  the  case  however  stands,  the  rule  must  be  refused.*  See  Yelv. 
which  the  189;  Ow.  122;  Poph.  172;  2  Brownl.  47;  6  Mod.  20. 
common  is  3.  Rex  v.  Hermitage.  E.  T.  1G91.  K  B.  Carth.  241. 

annexed,  j^  ^jgiit  of  common  was  appendant  to  certain  tenements,  which  were  parcel 
"°K  '°  ^^'h*^  of  the  Abbey  of  Sarum  in  a  common  that  was  parcel  of  the  duchy  of  Cornwall. 
riSt'^^f  com  ^P^^"^  the  dissolution  of  the  Abbey  of  Sarum,  these  tenements  became  vested 
im>n  oxisu,  in  king  Henry  8.  in  fee,  in  whom  the  duchy  of  Cornwall  was  then  vested,  for 
equal  in  da  want  of  a  duke  of  Cornwall.  Lord  Holt,  and  the  rest  of  the  judges  resolved^ 
ration.  thj^t  this  was  not  such  an  unity  of  possession  as  would  destroy  the  right  of  cona- 
When  mon,  because  king  Henry  8.  had  not  as  perdurable  an  estate  in  the  one  as  in 
therefore  a  the  other,  for  in  the  duchy  of  Cornwall  the  king  had  only  a  fee,  determinable 
copyholder  qq  the  birth  of  a  duke  of  Cornwall,  which  was  a  base  fee;  but  in  the  tenements 

had  a  right  j^^  Question  he  had  a  pure  fee  simple,  indeterminable,  jure  coroner.  Sec 
ofcomraooA^.     ^  '^ 

i^'^anor"'  4.  Revell  v.  Sodrell  E.  T.  1788.  K.  B.  2  T.  R.  421. 

qua  co|)y  It  was  argued  by  counsel  in  this  case  that  a  copyholder  might,  as  such,  have 
holder,  and  n  right  of  common  in  an  adjoining  manor,*  but  it  could  never  be  contended  that 
be  porcbas  jjy  purchasing  that  manor  he  would  extinguish  forever  the  right  of  common  in- 
^  ^'^Vhe"*  ^^^^^^  *<>  ^'®  copyhold,  because  that  would  injure  the  lord.  The  Court  ailer- 
right  wae  wards,  in  giving  judgnient  on  the  particular  facts  of  the  case,  did  not  contro- 
eoosidered  vert  the  propriety  of  such  argument. 
asBtillinex  2d.    By  release,  * 

btence-t  Miles  v.  Eteridge.  E.  T.  1692  K.  B.  1  Show.  358;  1  Keb  499. 

Every  right  Trespass  for  throwing  down  fences;  the  defendant  justified  as  a  commoner, 
of  common  The  plaintiff  replied,  that  the  defendant's  father,  under  whom  he  claims,  did 
may  be  ex  gjye  license  for  to  make  and  continue  the  inclosure  to  him  and  his  heirs,  and 
-^ngaished  \^^q  was  joined  thereon,  ntrum  licentiavit  modo  elfomw^  There  was  a  verdict 
of  iMo"ihe  ^'^^  *^®  plaintiir.  A  motion  was  made  in  arrest  of  judgment,  on  the  ground 
owner  of  that  this  was  an  immaterial  ibsue.  Per.  Cur.  The  Court  took  time  to  consider, 
the  soil,  but  in  the  interim  made  of  these  expressions:  it  is  ill  by  way  of  licence,  but  it 
and  a  re      is  good  by  way  of  release  of  common;  but  a  licence  is  determined  by  his  death. 

leaee  of  one  ^,  ^  ^Jejige  of  common  in  one  acre  is  an  extins  uishment  of  the  whole  common. 

acre  will  o  oj     u  c 

perate  ai  ^^-  ^y  ^^^^rance,% 

anentirees  Revell  v.  Soorell.  E.  T.  1788.  K.  B.  2  T.  R.  415. 

tingnish  In  this  case  the  Court  held,  that  by  a  grant  of  a  manor  with  an  extraction  of 

whole  *  ^"^  if  the  lord  of  a  manor  alien  his  wastes,  altboagh  the  copyholder's  right  is  not  gone, 

ri«ht.i  ^^®  commonable  soil  is  divested  from  his  person;  18  Ass.  pi.  4,     So  where  the  common- 

^  ers  of  a  manor  had  a  right  in  the  king's  waste  in  a  forest,  and  also  another  right    in  the 

lands  of  freeholder^,  the  manor  came  into  the  king's  hands,  and  so  an  unity  was  perfected; 
it  was  resolved,  that  although  the  privilege  in  the  waste  was  not  extinct  as  to  the  copy- 
holders, yet  that  as  to  the  lord,  it  was;  Sir  Wm.  Jones,  349.   ' 

t  ft  may  be,  hpwover,  presumed,  sa^s  Mr.  Woolrych  in  his  Treatise  on  Rights  of  Com- 
mon, p.  149.  both  from  the  general  principle  of  law,  which  is,  that  the  law  works  not  any 
injury  to  persons,  as  well  as  from  collateral  authorities,  that  a  descent  of  lands  uniting  both 
rights,  would  not  in  any  case  operate  to  a  destruction  of  those  rights. 

t  In  the  ease  of  Renson  v.  Chester,  8  T.  R.  401.  Ld.  Kenyon  is  reported  to  have  said, 
that  although  that  might  be  the  case,  where  the  release  is  made  by  one  commoner,  if  it 
were  so,  in  consequence  of  a  release  by  all  the  commoners,  there  would  long  ago  have  been 
an  end  of  almost  all  rights  of  common,  and  he  expressed  a  wish  to  examine  into  the  point 
before  he  snhscrihed  even  to  the  former  position. 
§  ^,  for  example,  by  a  diMolntion  of  the  estate  to  which  the  common  belongs,  as  of 
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the  wastCi  they  are  thereby  severed  from  the  manor,  though  the  copyholders   f  694  ] 
continue  to  have  a  right  of  common  thereon  by  immemorial  custom.     See  4  Common 
East,  'i'79,  J  M.  &  S.  175.  appendant 

Hint  for  cattle,  levant  et  couchant,  may  also  be  extinguiabed  by  severaDce.*  orappnrta 

4//i.  By  approremtnt.'f     •  g^  ^^^  ^^^m 

Where  the  lord  exercises  his  privilege  of  approving,  the  right  of  common  ismon  may 
destroyed  as  to  the  part  inclosed.     The  mstances  in  which  such  partial  extin-  be  extin 
guishment  can  exist  have  been  already  noticed;  vide  ante,  p.  620.  guished  in 

5th.  Bifinclostires..  part  by  ap 

GuLLETT  V.  Lopes-  H.  T.   181  J.  K.  B.  13East,348.  provement; 

It  appeared  that  the  defendant,  in  an  action  of  replevin,  had  inclosed  part  of  Or  inclo 
his  common,  having,  however,  a  drove  or  way  open  and  uninclosed  on  one  *^^^  <>"  ^be 
side  of  it,  so  that  the  cattle  from  an  adjoining  common,  between  which  and  tl^e  P^.®^  ^^? 
defendant's  waste  a  common  because  of  vicinage  had  subsisted,   could   stray  cideWo'neu 
through  that  opening  into  the  other  waste      The  Court  were  of  opinion  that  tralize  the 
the  vicinage  was  not  excluded,  and  set  aside  an  award  in  favor  of  the  defend-  original 
ant  as  bad  in  law.     See  13  H,  7.  13;  1 1  Mod.  72;  Noy.  Rep.  106;  1  Brownl.  "g",  the 
174;3Keb.  24.  from^th""* 

Gth.  By  enfranchisemeni.X  /ommon'' 

1.  Speaker  v  Styant.  T.  T.  16B8.  K.  B.  Comb.  127.  mnat  be 

fnOBasteries  or  corporate  bodiea;  or  for  instance  by  the  disafToreatattog  of  foreat  wooda,  incomplete, 
which  a  right  of  common  is  claimable,  &c.;  see  27  II.  8.  W;  2  Ro.  Rep.  251;  8  Rep. 
186;  Godb.  167.  So  where  a  person  having  common  of  this  kind  annexed  to  a  mesaaago 
or  tenement,  conveys  away  the  messaage  or  tenement,  excepting  the  common,  this  will 
create  an  extinguishment  of  the  common;  1  Roll.  Ab.  So  it  is  said«  that  long  neglect  of 
user  will  opeia>%  to  defeat  a  right  of  common,  since  it  is  gained  only  by  long  snflerance;  - 
Bract.  228;  Brit.  144;  8  Leon.  202.  An  interraption  of  the  rights  for  a  few  yeara,  it  would 
however  aeem,  will  not  have  the  same  elTect;  6  Rep.  101;  3  Bl.  Com.  221. 

*  So  a  common  of  estovers  appendant  or  appurtena.it  will  be  utterly  gone,  if  the  owner 
deatroya  the  hoaae,  i.  e.  altera  the  nature  of  the  tenement  lo  which  either  belong,  for  they 
will  be  thereby  severed  from  the  thing  to  which  they  are  appendant.  But  a  tenant  will  not 
lose  hia  eetovers  by  enlarging  his  bouse,  or  building  new  chimnies,  or  by  the  act  of  God, 
as  by  tempests,  wildfire,  fcc.  which  may  deatroy  hia  tenements,  for  the  act  of  God  prejudi- 
eea  not  any  man;  4  Rep.  86.  But  no  act  of  the  lord,  independent  of  the  commoner,  can 
extinguish  the  commoner's  right  to  take  them;  for  where  a  manor  was  granted  to  A.,  with 
a  reservation  of  the  trees,  &c.  growing  thereon,  and  A.  sranted  a  copyhold  estate  for  life, 
it  was  bolden  that  such  tenant  might  take  the  loppings  in  defiance  of  the  reservation,  and 
judgment  was  given  for  him  in  an  action  for  trespass;  8  Rep.  63;  1  Brownl.  231;  Hob,  48. 

t  By  15  Car.  2.  c.  17.  s.  38.  it  was  enacted,  that  all  lords  of  manors,  their  heirs  and 
successors,  and  all  persons  having  rights  of  common  in  the  waste  within  Bedford  level, 
might  improve,  set  out,  divide,  and  sever  their  respective  proportions  of  common,  and  hold 
such  proportions  in  severalty,  at  ail  times  of  the-year.  Several  inclosuroii  were  made  under 
this  act,  and  as  it  appears,  to  tho  great  impoverishment  of  the  country;  for,  in  the  next 
reign,  this  obnoxious  clause  was  in  part  repealed;  the  preamble  of  the  new  act-stating,  that 
great  diminution  of  stock,  and  decay  of  houses,  hnd  taken  place  by  reason  that  many  per- 
sons had  sold  their  shares  of  common  from  the  houses  to  which  they  belonged,  which  led 
to  a  groat  increase  of  poverty;  all  future  improvements  under  the  act  of  Charles,  were,  - 
therefore,  prohibited;  but  those  had  already  taken  place  were  allowed  to  remain;  (I  Jao. 
2.  c.  21.  s  4.)  In  a  case  where  Ld.  Harkwicke  directed  an  issue  at  law  to  try  the  validity 
of  a  custom  to  dig  turf  in  the  lord*s  soil,  he  expressed  an  opinion,  that  if  it  should  turn  out 
that  the  lands  had  been  severed  from  the  manor,  the  tenants  had  been  led  into  a  roistako 
by  imagining  that  they  could  take  turf  as  well  aAer  the  severance  as  before;  2  Atk.  189. 

^  As  the  estate  is  in  such  case  no  longer  copyhold,  or  even  held  of  ihe  manor,  all  cua- 
toms  relative  to  copyholds  within  the  manor  must  fail  as  to  the  premises  enfranchised. 
Such  commonage  will  not  pass  by  the  word  *'  appurtenances"  in  the  deed  of  enfranchise- 
ment. The  right  of  commonage  must  be  expressly  conveyed  as  a  new  grant;  though  equity 
will,  under  certain  circumstances,  decree  'ts  contmuance  wh^n  it  would  be  extinct  at  law. 
For  where  the  lord  of  a  manor  enfranchised  a  copyhold  with  all  common  thereto  belong- 
ing or  appertaining,  afterwards  bought  in  all  the  copyholds,  and  then  disputed  the  right  of 
common  with  the  copyholder  he  had  enfranchised,  and  recovered  against  him;  the  Court 
decreed  that  he  should  hold  and  enjoy  the  same  right  of  common  which  belonged  to  the 
copyhold;  see  Cro.  Jac.  253.  d;  2  Brownl.  209;  \  Brownl.  178.  220;  2  Ld.  Raym.  1226; 
Salk.  170.  864;  Moore,  667;  Cro.  Eliz.  670  794;  2  Vern.  250,  It  has  been  Jready, 
however,  seen,  ante,  p.  692.  that  as  long  as  the  demiseabic  property  of  the  copyholds 
remains,  the  right  of  common  incident  thereto  will  coutinucj  and  when  the  copy  ho  IcT  lands 
are  regranted  the  common  will  revive. 


w 


4g(J  COMMON. — *i«  /o  Ua  Susptmion. 

695  1  Trespass.  Justification  for  right  of  common.  The  case  appeared  to  be 
,  wh*.n  this  a  copyholder  by  inheritance,  to  which  common  belonged  by  custom,  pur- 
the  lord  of  chased  the  freetiold  by  these  words,  '*granl,  bargain,  and  sell  the  said  mes- 
a  manor  eo  g^^jj^,  ^jth  all  the  commons  thereunto  belongmg."  The  point  now  before  the 
hTro^n'toI  ^^""^  was,  whether,  by  the  acceptance  ot  the  grant,  &c.  the  common  was 
der,  hiving  extinct  ?  if  it  was.  whether  it  could  not  be  revived  without  a  special  grant  ?  The 
a  right  of  C"»urt  said ;  the  common  is  extinct  by  the  new  p.urchase,  and  then  the  purchas- 
couimon  an  er  of  the  freehold  cannot  have  it  without  a  special  grant  de  nore.  See  Cro. 
nexed  to  Jac.253;  Yelv.  189;  1  Bulst.  2;  1  Brownl.  220;  2  id.  209;  Noy.  Rep.  136; 
hmcostoma  ji^jj    190;  Gilb.  Ten.  191 ;  Dv  3:39. 

the'Tenant  2.  Growth  ER  v.  Oldfikld.  ti.  T.  1705.  K.  B.  1  Salk.  170;  S.  C.  6   Mod. 
bj  accept  19;  S.  C.  but  not  S.  P.  ^    Ld.    Raym.  1225.  S.  P.  Field  v.  Booth- 

ingthefeoff  bv,  T.  T.  1658.  K.  B.  2  Sid.  84. 

ment  loses  p^  Qun  A  copyholder  that  has  common  of  pasture  in  the  wastes  of  the 
W»  right.  j^j.j  ^^jj  of  the  manor,  has  the  same  as  belonging  to  his  land;  and  if  he  enfran- 
Bat  if  he  chise  the  copyhold  estate,  still  his  common  remains.  In  such  case  he  must 
claim  it  in  prescribe  in  the  name  of  the  lord,  viz.,  that  the  lord  of  the  manor,  time  out  of 
places  wiihmjjjj^  ^i^^  common  in  such  a  place  for  himself  and  his  customary  tenants;  bnt 
crncts^of '*  ^^^^^  a  copyholder  has  common  in  the  wastes  within  the  manor,  that  belongs 
the  manor,  t<>  ^^is  estate,  and  if  the  estate  be  enfranchised,  the  common  is  extinct.  See 
f  (?')?;  ]  Co.  Ent.  9.  20 

it  belongs  (  B)    As  TO  THE  SUfPKNSION  OF  RIGHTS  OF  COMMON.* 

to  the  land      It  has  been  held,  that  where  a  person,  having  common  nppurtei«ant,  takes  a 

and  noi  lo  lease  of  part  of  the  land,  in  which  he  has  such  right  of  common,  all  his  common 

In**  ^ich^'  ®^^^^  ^®  sus|)ended  during  the  continuance  cl  the  lease;  because  it  was  the  (bl- 

case  if  he    ^J  '»f  the.  commoner  to  intermeddle  with  the  land,  over  which  he  had  a  right  of 

enfranchise  common ;  8  Rep.  79.  a.;  2  Ro.  Rep.  345. 

the  com  *       <  C)  As  to  the  revival  of  rights  of  coM3ioy. 

mon  will         Jq  t^e  consideration  of  when  rights  of  common  once  extinguished  or  suspcn- 

whh^^t       ^^^  ^^'^  ^^^  revived,  it  will  only  be  necessary  to  observe,   that   if  a  grant  be 

words  of  re"'*^®  of  all  commons  used  or  occupied  with  the  land  conveyed  or  leased,  an 

grant.  extinguished  right  will  revive;  Cro.  Eliz.  570.  594;  2  And.  168;  1  Bulst.    17. 

and  when  suspendend.  will  again  take  effect  by  the  removal  of  the  cause  of 

such  suspension;  sec  Godb.  4,  Sir  W.  Jones,  285.t 

*  If  a  commoner  mclose  part  of  the  waste  in  which  he  feeds  his  cattle;  1  Ro.  Ah.  938; 
Or  if  he  disseises  his  lord;  16  H.  7.  II;  Bro.  Com,  pi.  12:  or  if  he  be  himself  disseised;  19 
H.  6.  38;  or  where  a  anity  of  posseMsion  takes  place,  which  does  not  extingaitsh  the  com- 
mon by  reason  of  the  inequality  of  the  estate:  ante^  p.  693;  in  all  these  cases  the  right  of 
comuioii  will  be  suspended.  So  it  seems,  that  ander  the  statutes  for  preserving  wood  in 
the  king's  forests,  the  commoner  may,  by  giving  his  assent  to  an  inclosure  of  woods,  occa- 
sion a  suspension  of  his  ri^ht  daring  the  time  specified  by  the  acts;  sec  22  E.  4.  c.  7;  35 
H.  8.  c.  17.  s.  7,  S;  13  Eliz.  c.  25.  s.  18;  8  Rep.  136;  Godb.  167;  2  BrownJ.  289.  322; 
4  Inst.  304«  1  Ro.  Rep,  92;-Sir  W.  Jones,  235;  so  if  he  happen  to  transgress  the  forest 
laws;  Sir  W.  Jones,  282. 

t  Thus  in  the  caseof  Bradshaw  v.  Eyre,  Cro.  Eliz.  570.  the  Court  held  that  ibe  words  of 
the  lease,  **  all  commons,  profits,  &c.  occupied  or  used  with  the  said  messuage,**  &c.  op- 
erate as  a  grant  of  a  new  right  of  common.     For  although  it  was  not  common  in  the  pur- 
chaser's hands,  yet  it  was  quasi  common,  used  therewith;  and  though  not  the  same  com- 
mon WHS  used   before,  yet  it  was  the  like  common;  see  Cro.  Eliz.  794.     Where  common 
appurtenant  to  a  messuage  was  extlniruish(>d  by  unity  of  possetsion  in  the   lord's  hands;  it 
was  held  that  a  grant  by  the  lord  of  the  messuage,  with  all  common   appurtenant,  did  not 
pass  the  coiumon  extinct.     But  that  a  grant  of  all  commons  usually  occupied  with  the  said 
messuage  vvonid  have  passed  such  common  as  the  first  was;  2  And.  168;  Moo.  467;  Balst. 
17.     A  revival  will  take  placeafter  an  interruption  of  the  right  by  the  unity  of  the  estate  to 
which,  &c.  with  the  estate  in  which,  &c.  if  the  one  be  not  of  so  perdurable  a  nature  as  the 
other,  and  become  at  any  time  severed.     As  if  a  parsonage  having  common  appendant  out 
of  the  lands  of  an  abbot  be  appropiiated  to  the  abbacy,  and  be  afterwards  disappropriated: 
Godb.  4  Anon,  et  ante.  p.  693.     But  this  case  only  applies  to  appendant  and  appurtenant 
commons  where  they  are  apportionable,  for  where  a  person  had  common  in  gross,  derived 
from  the  abbot  of  VV..  which  was  destroyed  by  unity  of  possession  in  the  crown,  with  the 
lands  in   which  the  common  was,  and  the  crown  granted  the  land  to  which  the  commou 
belonged,  with  the  words.   Tot,  tanta,  talia,  Hbertatis,  priviUgia,  el  franchis,    4^c. 
quoty  trc.'aliquia,  Ijre,,  it  was  resolved,  that  being  common  in  gross  it   was  not  revived; 
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(Eommou  iinn* 

1.  IN  THE  KING'S  BENCH. 

(A)  Relative  to  the  cases  where  common  bail  is  necessary,   p.  C97. 

(B)  Relative  to  the  persons  for  whom  common  bail  may  be  filed  p.  697.  p  ^^^     -, 

(C)  Relative  to  the  tjme  and  mode   of   filing  common  bail.  *■  ' 
(a)  By  defendant,  p.  697.  (b)  By  plaintiff,  according  to  the  statute,  p.  699. 

(c)  As  to  the  penalty  for  not  filing  common  bail,  p.  700. 

(D)  Relative  to  the  application  for  discharging  on  common 
BAIL,  p.  701. 

II.  IN  THE  EXCHEQUER,  Sfc.  p.  701. 
III.  OF  THE  ATTORNEY'S  UNDERTAKING  TO  FILE  COM- common 
MON  BAIL,  p.  701.  bail  most 

~— _^_. be  filed 

I.  IN  THE  KING'S  BENCH.  S'&I^*® 

(A)  Relative  to  the  cases  where  common  bail  is  necessarv.  cann^be 

1.  Ji  may  be  stated  as  a  general  rule,  that  wherever  the  defendant  cannot  ^„^g|^j 
be  arrested,  common  bail  will  suffice.     As  to  the  cause  of  action  for  which  a 
party  may  or  may  not  be  holden  to  special  bail,  see  antcj  vol.  ii.  from  p.  ^^^Jhe^o  rt" 

*^  294.  directo  U  to 

2.  KiTCHiNG  V.  Alder.  E.  T.   1819.  K.  B.  1  Chit.  Rep.  183.  be  done  on 
On  a  rule.to  show  cause  why  a  bail-bond,  &c.  should  not  be  set  aside  the  his  dis 

Court  said:  if  you  apply  for  relief  in  a  summary  way,  you  must  do  so  on  equi-^^hai^e  oat 
table  terms;  the  Court  can  only  relieve  the  party  on  the  condition  of  common  ^^^^<^ 
bail  being  filed .  ^ 

(B)  Relative  to  the  persons  for  whom  common  bail  may  as  filed. 

Common  bail  may  be  filed  for  any  person  having  legal  capacity  to  contract ; 
but  it  cannot  be  filed  for  an  infant,  under  the  statute,  though  he  be  sued  jointly  common 
with  other  defendants;  see  1  Tidd.  95.  Bth  ed.  post.  tit.  '^  Infant."  bail  ahoaid 

(C)  Relative  to  the  time  and  mode  ok  filing  common  rail.J  be  filed 

(a)  B:j  dtJendatU^  within 

1 .  Where  the  defendant  has  been  served  with  the  copy  of  a  bill  of  Middle-  ®jf  ***  ^^X" 
sex,  or  other  process  thereon,  he  should  file  common  bail  at  the  return  of  it,  ^aj^'^of  J|,L* 
or  within  eight  days  afler  such  return;  Anon.  H.  T.  1696.  K.  B.  5  Mod.  Rep.  procesp. 
392;  5  Geo.  2  c.   271;  which  are  reckoned  exclusively,  and   Sunday  is  not    r  $93   1 
reckoned  as  one  of  them,  if  it  should  happen  to  be  the  last;  1  Bur.  56.  It  may  be 

2.  Priqmore  v.  Bradley.  E.  T.  1805.  K.  B.  6  East,  314;  S.C.  2  Smith, 405.  filed  afler 

On  a  bill  of  Middlesex,  returnable  early  in  Michaelmas  term,  the  defendant  ^^^  ewoign 
filed  common  bail  after  the  cssoign  day  of  Hilary  term,  but  before  the  first  day  ^y  ™ 
in  term,  and  it  was  contended  that  an  appearance  so  entered  could  not  be  filed  g^^  ^^y  -^^ 
as  of  Michaelmas  term  preceding.  ■  Per   Cur,     The   defendant  is  at  liberty  full  term, 
until  the  first  day  of  full  term  to  enter  an  appearance  as  of  the  preceding  term,  aa  of  the  an 
3.  C0UL8EN  v.  SroTT-  M.  T.  1819.  K.  B.  1  Chit.  Rep.  75.  tecedent 

In  an  action  against  husband  and  wife  for  the  debt  of  the  wife  before,  mar-  *®'™* 
riage,  the  husband  only  being  arrested,  a  motion  was  made  for  leave  for  the  In  an  ac 
bail  to  justify  for  him  alone.     The  Court  held,  that  it  was  sufficient  for  the  bail  tion  against 
to  justify  for  the  husband  only,  but  he  must  file  common  bail  for  his  wife.     See  haaband 
ante,  vol  4  p.  124  to  134.  wherTAe 

for  in  that  case  every  person  who  had  any  part  of  those  lands  should  have  as  great  com-  former   on 
raon  as  the  abbot  had,  and' so  the  common  would  be  infinitely  surcharged;  W.  Jones,  285.  ly  is  arrest 

*  Filing  common  bail  is  an  act  or  proceeding  in  the  King's  Bench  of  the  same  meaning  ed,  bail  ^ 
and  eflect  a>«  a  common  appearance  in  the  Court  of  Common  Pleas;  see  ante,  voK  i.  p.  inay  justify 
724.  n.  I.     These  bail  are  nominal,  John  Doe  and  Richard  Roe.  fof  bim,  on 

t  But  this  method  of  effecting  an  appearance  is  confined  to  proceedings  by  bill,  for  in  bis  filing 
K.  B.  when  plaintiff  proceeds  by  oiiginal,  a  common  appearance  is  entered  with  ibe  filazer.  common 

t  These  bail  are  entered  on  a  piece  of  parchment  Called  a  bail-piece,  which  was  formerly  bail  for  his 
stamped;  but  the  6  Geo.  4.  repeals  the  duty  imposed  by  the  65  Geo.  8.  c.  184.     The  bail-  wife. 
piece  is  filed  with  the  clerk  ei  the  common  bailn,  who  is  required  to  ipark  the  bail-pieces 
nnmerallyas  they  are  received;  3  T.  R.  660.     And  at  the  time  of  filing  common-bail,  the 
defendant's  attorney  should  deliver  to  the  officer  with  whom  it  is  filed  a  memorandam  or 
minute  of  his  warrant,  which  must  formerly  have  been  <itampcd. 


^'2  COMMON  BAIL.— 1^  the  Klng'$  Bench, 

B«t  wfcen  4.  Collixs  v.  Shapland.  E.  T.  1738.  C.  P.  Banies,-413. 

J**""^"*^  A  rule  to  show  cause  why  judgment  should  not  be  set  aside,  the  wife  hav- 
been  served '°S  never  been  served  with  process,  was  discharged,  the  service  of  the  bus* 
withm  pro  band  being  held  sufficient  to  authorise  the  plaintiff  entering  common  bail  for 
emB,  be      bunself  and  a  wife. 

•ngfaitefile  6    Clark  v.  Norrit.  E.  T.    1789.  C.  P.  I  H.  Bl.  235, 

eommoB  Xhe  defendant  and  his  wife  were  joined  in  the  writ;  he  entered  an  appear- 

l^ili^'  ance  for  himself  on  1/:  the  plaintiff  signed  judgment  without  demanding  a  plea. 
On  motion  to  set  it  aside,  it  was  contended  that  the  judgment  was  regular,  in- 
'^^1^^  asmuch  as  the  defendant  ouffht  to  have  entered  common  appearance  for  him- 
^^^^^"^  self  and  bis  wife.  But  the  Court  held  the  judgment  irregular,  and  that  a  de- 
mon bailfor  nian^  of  plea  was  necessary. 

himeelf  on  {h)  By  plaint^  according  to  the  sUUtUe. 

Ij,  it  was  For  the  words  of  the  statute,  see  a?i/«,  vol.  1.  p.  725. 

^^^Hi^  1.  Smith  v.  Painter.    M.  T.   HSJJ.  KB.   2  T.  R.  719. 

^te  plaintiff  Application  to  set  aside  a  judgment.  It  appeared  that  the  writ  was  retum- 
sicn  jndc  ^^^  ^^^  "291)1  December,  as  of  the  first  return  of  Hilary  term.  Notice  of  de- 
ment with  claration  was  delivered  on  the  5th  of  May,  as  of  Easter  term;  but  common  bail 
out  deman  not  being  filed,  the  plaintiff  filed  it  according  to  the  statute  on  the  3d  of  June; 
dig  plea.*  and  a  rule  to  plead  being  given,  the  plaintiff  signed  judgment  for  want  of  a  plea. 
[  699  J  But  the  Court  said,  the  bail  ought  to  have  been  filed  in  the  term  when  the 
Common  writ  was  returnable,  and  not  in  the  term  following. — Rule  absolute, 
bailfor  the liefendant  filed  by  the  plaintifT.  ought  to  be  of  the  term  in  which  the  writ  is  returnable 

and  not  of  the  following  term, 
fiat  it  has  2.  Prigmore  v.  Bradley.  E.T.  1805.  K.  B.  2  Smith,  405;  S.C.  6  £ast,dl4. 
been  hold  'j*^^  plaintiff  proceeded  by  bill,  returnable  the  first  return  of  Michaelmas 
mav  be  fil  ^^^"^y  ^^^  ^^®  return  was  not  entered  till  the  2^d  of  January,  afler  the  essoign 
ed  before  ^^J  ^^  Hilary  term,  the  day  before  the  commencement  of  nill  term.  On  mo- 
the  quftrto  tion  to  set  aside  a  judgment  of  nan  pros^  the  question  was,  whether  an  appear- 
die  post  of  ance  so  entered  could  be  filed  as  of  Michaelmas  term  preceding?  And  the 
^*  ^T^if*  ^^^^  **'*^>  ****!  "'*^J  '^^  commencement  day  of  full  term,  the  23d  of  January, 
tarn  of  the  ^y^^  party  was  at  liberty  to  enter  his  appearance  as  of  the  antecedent  term, 
loiwwing  ^    jy^^^^  ^  Hughes.  E,  T.  1797.  K.  B.  7  T.  R.  206. 

The  writ  was  returnable  in  Trinity  term,  at  which  time  the  defendant  gave 
And  in  or  ^  cognovit;  but  judgment  had  not  been  signed  till  Hilary  term;  afler  which,  in 
rant  a  jadc^^®  same  term  common  bail  was  filed;  this  was  contended  to  be  irregular  But 
meat  on  a  ^he  Coifrt  said,  the  irregularity  was  waived  by  the  cognovit;  and  that  it  was 
cognovit,  quite  sufficient  that  judgment  now  appeared  to  have  been  regularly  entered  up; 
common  the  plaintiff  having  since  filed,  common  bail  nunc  pro  ftinc,  for  the  defendant, 
bail  may  be  g|^  ^f  ^ii^  i^^q,  sabseqoent  to  that  in  which  the  writ  is  rctarnable  nunc  pro  tunc. 
And  if  the  4.  Doo  v.  Butcher.— E.  T.  1790  K.  B.  3  T.  R.  611. 

il^^'^^f?  k^  On  a  rule  to  set  aside  proceedings,  it  appeared  that  the  declaration  was 
a  wronc  ^  against  the  defendant,  by  the  name  of  Thomas ^  and  the  writ  John;  to  which  it 
name,  and  ^^^  replied,  that  as  common  bail  was  filed  by  the  name  of  Thomas,  his  right 
the  plaintiff  name,  no  advantage  could  be  taken.  In  support  of  the  rule  it  was  admitted, 
file  com  rhat  as  the  plainti  ^  had  filed  common  bail  for  defendant,  according  to  the  sta- 
mon  bail  (yt^^  j^  ^^^  competent  to  him  to  rectify  the  original  mistake.  And  of  that  opi- 
forhimin    nion  were  the  Court. 

^„^  6.  Delancy  v.  Cannon.  M.  T.  1808   K.  B.  10  East,  327. 

Or  if  he  file  On  a  rule  to  set  aside  proceedings,  it  appeared  that  the  writ  had  been  sued 
common  out  by  the  name  of  John,  and  common  bail  filed  agains^t  him  by  the  same  name, 
^^^  .  and  then  the  plaintiff  declared  against  him  by  the  name  of  Kobert,  his  real 
for  him  in  ^ame  sued  by  the  name  of  John.  The  Court  held  the  proceedings  irregular, 
by  which    ^°^  made  the  rule  absolute, 

he  IS  sued,  *  Yet  in  the  case  of  Rnssell  V.  Bachanan,  cited  Man,  ex  Addend.  626;  where  an  appear- 
and declare  ance  was  entered  for  the  husband  only,  who  disclaimed  any  interference,  and  an  appear- 
against  him  ance  was  entered  for  the  wife  according  to  the  statnte;  and  the  plaintiff  so ing  them  jointly  • 
in  his  right  the  hnsbaod  filed  his  plea  only.  The  Exchequer  re  fane  to  set  aside  a  judgment  a^ed  for 
name  it  is  want  of  a  plea, 
irregnlar.f        1  But  if  the  writ  and  declnration  be  against  the  defendant  in  his  right  name,  commom  bail 


J  tie  plBtmin  hav'iig  sued  out  n  writ  against  four  detendanta,  Tor  aeparato  Anfl  wHBro 
cauBea  of  action,  and  filed  separate  declaratioos  againBt  three  of  them  condi- P'''""''^  ■■ 
tionally,  and  given  three  separate  rules  implead,  afterwards  entered  a  comni'jn"  ■,*";"  ^ 
appearaDce,  according  to  the  statute,  for  all  the  three  defendanls  jointly,  and  „ve«l  de 
signed  three  separate  interlocutory  judgments  fl>r  want  of  a  plea.  The  Court  fendanu, 
held  this  to  be  irregular;  for  by  declaring  separately  against  the  three  defend-  tuid  filed  bo 
ants,  the  plaintiii'had  made  three  separate  causes,  and  had  thereby  elected  toP''^'^'^' 
proceed  separately;  and,  by  the  practice  of  the  Court,  be  ought  to  b^^c  enter- ^"^"'^■j'j 
ed  a  separate  appearance  for  each  of  them,  j„  ^„  i„ 

7.   WANser  v.  Mobk.  M.  T.  1792.  K.  B.  5T.  R.  65.  couldnotaf 

On  showing  cause  against  a  rule  for  setting  aside  interlocutory  judgment,  (eiwardsea 
because  it  appeared  to  have  been  signed  on  the  'id  of  November,  and  common  '^^  *  1°™^ 
bail  was  not  filed  by  the  plaintifftill  the  3d,  it  was  sworn  that  the  judgment  ^PP^ 
was  not  in  &ct  signed  until  after  common  bail  was  filed;  and  the  Court,  after 
coDSultine  the  master,  said  it  was  the  established  practice  to  sign  judgment  on  [„  bU  cases 
th«  2d  November,  before  the  cssnign  day,  in  all  cases  where  common  bail  is  whare  cha 
filed  between  the  ^  and  6th  of  November.  pUiniiS'  hu. 

commoo  bail  for  the   defendint,  between  Iba   2d   and  fith  November,  U  ealitted  to  jadg- viag  filed 
menl,  iliiaignsdsiorthedir  befoie  the  oHoign  day    (3d November.)  of  M.T,* 

(c)  ^  to  Ike  ptnally  for  ml  fihng  common  bail.  Tbe  raleTor 

White  v.  Holland.      H.  T.  1726.  K.  B.  2Slra.  737-  'h"  penalty 

In  this  case  it  was  resolved,  that  the  rule  for  the  payment  of  5i.  for  not  filing  "  ,'^- 
common  bail,  according  to  tbe  9  fir  10  W.  3.  c.25.\    should  be  made  absolute  common 
io  the  first  instance,  the  words  of  the  statute  being,  that  the  Court  shall  imme-  bail  in  lime 
diately  sward  judgment,  whereon  the  plaintiff  may  take  out  execution.     See  5  ii  ibulnte 
Mod.  392.  in  tJ"*  6"! 

(D)  Relative  to  the  afplication  for  disch.ip.cjno  os  common  bail.        "?'7^?'  i 

The  defendant,  when  entitled  to  be  discharged  on  common  bait,  must  make    <-  J 

an  application  to  the  Court,  or  a  judge  at  chambers;  see  Tidd,  502.  7lh  ed. 


II.  IN  THE  EXCHEQUER,  &.c. 
In  the  Exchequer  the  practice,  as  regards  common  bail,  is  the  same  as  in 
the  K.  B.,  and  in  the  Common  Pleas  there  is  no  common  bail,  but  a  commoa 
appearance  is  entered;  see  anie,  voL  I .  from  122  to  128. 
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See  tits.  Anouitj,  Arbitration  and  Award,  Assumpsit,  Bankrupt,  Pills  and 
Notes,  Charter-partj,  Composition  with  Creditors,  Contract,  Contribation, 
Covenant,  Declaration,  Frauds,  Statutes  of,  Goods  sold  and  delivered,  Gua* 
rantee,  Insuance,  Money  lent.  Money  paid,  Money  bad  and  received,  Party- 
wall,  School  and  Schoolmaster,  Tolls,  Wager,  Warranty. 

dmtlltOlI  XtlfOtmrr.     See  tits,  h^ormer;  Penal  Jettons;  Qm  torn  Jie- 

tfommon  9Uun    See  tit.  CmiWs. 

[  702  1  Impt  v.  Taylor.  H.  T.  1814.  K.  B.  3  M.  &  S.  166. 

The  woid.      The  question  raised  in  this  case  was,  whether  an  aUeffation  that  an  action 

•<  hifl  M«jet  was  depending  in  his  Majesty ^s  Comi  of  the  Bench  at  n^e9tmin$ter^  was  sos- 

^Vth^'**'^  tained  by  proof  of  a  previous  bill  of  Middlesex.     The  Court  held  it  was  not,  as 

Be«^  at     ^y  ^"^^  averment  the  common  bench  must  be  intended;  observing,  supposing 

Wettmins  the  words  ^'  Court  of  the  Bench"  to  be  equivocal,  the  addition  of '^  at  West- 

ter,"  apply  minster,"  designates,  by  its  locality,  the  Court  of  Common  Bench:  the  Court 

totbeConrtof  K.  B.  would  have  been,  wheresover,  Sic.     See  Rex  v.  Lennard,  1  Show, 
of  Cominoo  ^q^ 

do^ll^t  de      Common  ^Uus  at  Sancastrt,   See  tits,  ckmrts. 

Kribe  the        (tommOll  l&eCOberS.     See  tits.  Fine  and  Recovery. 

ftommOU  SCOlll.     See  tits.  Barrettry,  Scold^  Slander. 


COMMOJ^Sy  HOUSE  OF.    Bee  tits.  Bankrupt,  EUctiony  HusHngSy  Par- 
liament. 
1.  AS  TO  THE  COMMON  MODE  OF  SUING  MEMBERS  OF 

THE  HOUSE  OF  COMMONS,  702. 
n.  PRIVILEGES  OF  MEMBERS  OF  THE  HOUSE  OF  COM- 
MONS. 

(A)  Fkom  being  holden  to  bail,  p.  70S. 

?B)    ATTACHED,  p.   705. 

(C) TAKEN  IN  EXECUTION,  p.  706. 

III.  DISABILITIES  OF  MEMBERS  OF  THE  HOUSE  OF  COM- 

MONS, p.  706 

IV.  RELATIVE  TO  THE  PRIVIFEGES  OF  THE  SERVANTS 

OF  THE  HOUSE  OF  COMMONS,  p.  706. 


I.  AS  TO  THE  MODE  OF  SUING  MEMBERS  OF  THE  HOUSE 

OF  COMMONS. 

As  the  course  which  the  plaintiff  is  to  adopt  on  suing  a  member  of  the  House 
of  Commons  is  similar  to  that  which  is  to  be  pursued  on  proceeding  against  a 
peer,  in  order  to  avoid  unnecessary  repetition,  the  cases  on*  the  subject  will  be 
collected  under  tit.  Parliament. 


II.    PRIVILEGES  OF  MEMBERS   OF  THE  HOUSE  OF  COM- 
MONS. 

[  703  ]  (A)  From  being  holden  to  bail. 

Membenof  j^  The  king  v.  John  Wilkes,  M.P.  E.  T  1765.  C.  P.  2  Wils.  151. 
of  Com*"*  On  the  arrest  and  commitment  of  John  Wilkes  to  the  Tower,  under  a  gen-^ 
mom  are  ^^^  warrant  of  the  Secretary  of  State,  the  Court,  on  the  return  to  an  habeas 
privleged  corpus^  was  moved  that  he  might  be  discharged,  on  the  ground  that  the  de- 
fromnrrest.  fendant  was  a  member  of  parliament,  and  entitled  to  privilege  to  be  free  from 
exce|t  m  arrest  in  all  cases  except  treason,  felony,  and  actual  breach  of  the  peace,  and 
treuon  fe  *^®*  therefore  he  ought  to  be  discharged  from  imprisonment  without  .bail, 
looy^and  ^^^  ^^^'  ^®  ^^^  all  of  opinion  that  the  defendant  is  entitled  to  the  privilege 
actaal  of  exemtion  from  arrest,  and  must  be  discharged  without  bail.  In  the  case  of 
breach  of  the  seven  bishops,  the  Court  took  notice  of  the  privilege  of  parliament,  and 
the  peace,  thought  the  bishops  would  have  been  entitled  to  it,  if  they  had  not  esteemed 
them  to  have  been  guilty  of  a  breach  of  the  peace,  for  three  of  the  judges 
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deemed  a  seditious  libel  to  be  an  actual  breach  of  the  peace,   and  therefore 
they  were  ousted  of  their  privilege  iTi>st  unjustly.     IC  the  defendant  had  been 
described  as  a  member  of  parliament  in  the  r^^tum,  we  must  have  taken  notice 
of  the  law  relative  to  the  privilege  of  parliament,  and  therefore  we  are  bound 
to  take  notice  of  their  privileges  as  being  part  of  the  law  of  the' land.     I^rd 
Coke,  in  4  Inst.  '25.  says,  that  the  privilege  of  parliament  holds  unless  it  be 
in  three  cases,  viz.  treason,  felony  and  the  peace.     These  are  his  words,  and 
in  the  t  ial  of  the  seven  bishops  the  word  ^'  peace,"  in  the  case  of  privilege, 
was  explained  to  mean  where  surety  of  the  peace  is  required.     Privilege  of 
parliament  holds  in  informations  for  the  king,  unless  in  the  cases  before  ex- 
cepted; and  the  case  of  an  information  against  Lord  TankerviUe  for  bribery, 
4  Ann,  was  within  the  privilege  of  parliament;  •see  also  the  resolution  of  the 
lords  and  commons,  anno  1675.^     We  are  all  of  the  opinion  that  a  libel  is  not 
a  breach  of  the  peace;  {sed  vuk  Gow  Rep.  84;  S.  C.  1  B.  &  B.  348;  4  B. 
Moore,  \95\i  it  tends  to  the  breach  of  the  peace,  and  that  is  the  utmost;  but 
that  which  only  tends  to  a  breach  of  the  peace  connot  be  a  breach  of  it;  Lev. 
139.     Suppose  a  libel  to  be  a  breach  of  the  peace,  ^et  it  cannot  exclude  priv- 
ilege; because  we  cannot  find  in  any  book  whatever  that  a  libeller  is  bound  to 
find  sureties  of  the  peace,  nor  ever  was  in  any  case,  except  one,  viz.  the  case 
of  the  seven  bishops,  where  three  of  the  judges  said  that  surety  of  the  peace 
was  required  in  the  case  of  a  libel;  but  Judge  Powell,  the  only  honest  man  of 
the  four,  dissented,  and  we  are  bold  to  be  oi'  his  opinion,  and  to  say  that  case 
is  not  law;  but  it  shows  the  miserable  condition  of  the  state  at  that  time      Up- 
on the  whole,  it  is  absurd  to  require  surety  of  the  peace,  or  bail,  in  the  case 
of  a  libeller,  and  therefore  the  defendant  must  be  discharged  from  his  impris- 
onment.    See  Forts.  159;  Ca.  Temp  Hard.  28    2  Lev.  7-2;   I  Dyer,  59.  [  704  ] 
2.  Holiday  V.  Pitt.  E.  T.  1734.     K.  B.  Ca  Temp.  Hard.  28;  S.  C  Com.  And  tho  da 
444;  S.  C.  Forts.  159;  2  Stra.  985;  S.  C.  2  Barnard,  222.                       t'hb^exem 
This  was  a  motion  to  discharge  the  defendant,  John  Pitt,  Esq.  out  of  custo-^i^^  -^  ^^^ 
dy,  because  he,  having  been  member  of  Camelford  in  Cornwall  in  the  late  confined  to 
parliament,  had  been  arrested  by  several  writs  of  capias  out  of  the  C.  P.  and  the  actoal 
IcUitats  out  of  the  court  of  K.  B.  within  three  days  after  the  prorogation,  and>i^ti>^  o^ 
two  days  after  the  dissolution  of  parliament,  before  the  time  of  privilege,  as  he  parha™®'*^ 
alleged,  was  out.     He  was  likewise  charged  in  custody  with   everal  declara-  ye„ie„t  ^ 
tions.     The  defendant  removed  himself  into  the  K.  B.  by  habeas  corpus.  Lordii^e  after 
Hardwicke  delivered  it  as  in  the  unanimous  opinion  of  the  eleven  judges,  who  its  proroga 
were  present  at  the  arguments;  that  the  defendant  was  entitled  to  the  privilege  tionor  final 
of  parliament;  that  it  was  not  necessary  in  this  case  to  determine  to  what  time  diasol^Q 
it  was  limited,  or  supposing  it  to  be  only  for  a  convenient  time,  the  defendant  •f'^'jngnj'' 
was  arrested  within  that  convenient  time,  he  having  been  taken  within  three  ^^^  y^^  „ 

*  The  exact  period  to  be  allowed,   as  an  interval  between  the  happening  of  either   of  rested  da 
these^events,  and  the  termination  of  the  privilege,  has  never  been  by  common  law  clearly  lim-  nog  the  pe 
ited  or  defined.     The  jadges,  from  a  desire  not  to  interfere  with  such  immunities,  have  rmd  of  pri 
scrppnlously  abstained,  whenever  the  question  has  been  agitated,  from  giving  a  direct  ad-  vilege,  the 
jadication  on  the  subject.     Indeed,   the  House  of  Commons  itself  has  always,  in  this  res-  Conrt  will 
pect,  dToided  deciding  the  limits  of  their  privilege.     The  generally  received  opinion,  and  generally 
the  practice  adopted  and  acted  upon,  appear  to  be,  where  the  House  is  prorogued,  to  allow  dischargo 
40  days  before  and  40  days  after  every  sessions;  Cotton's  Records,  704;  Elson  Pari.  245;  him  on  mo 
Atbol  V.  Derby,  2  Lev.  72;  Holiday  v.  Pitt.  Ca.  Temp.  Hard.  28.  87;  2  Com.  Rep.  444,tion,  tho' 
S.  C;  Forts,  159.  S.  C;   Jackson  v.  Kirton,  1  Brownl.   91;  4  Bac.   Abr.  238;  1  Blac.  in  some  m 
Com.  165;  sed  vide  Barnes  v.  Ward,   Sid.  29:  which  is  now  in  effect  a  total  exemption  stances 
from  arrest,  during  the  existence  of  the  parliamenl  to  which  the  member  was  elected,  as  the  they  have 
prorogation  of  the  House,  according  to  tt\e  present  usago,  scarcely  ever  extends  beyond  80  compelled 
days  at  a  time.  binei  to  pro 

It  is  clear  that  the  members  enjoy  this  privilege  af^er  a  dissolution,  as  well  as  after  pro-  ceed  by 
rogation;  that  is,  they  are  exempt  from  arrest  for  a  convenient  time  before  the  first  meeting,  writ  of  pri 
and  after  the  final  dissolution  of  the  parliament,  to  enable  them  to  come  from  and   return  vilege. 
to  any  part  of  the  kingdom;  Scobell,  88,  108;  Holiday  v.  Pitt;  Ca.  Temp.  Hard.  28.  37; 
2  Com.  Rep.  446  S.  C;  2  Stra.  985.  C.  C;  see  6  H.  8.  c.  16;  34  &  35  H.  8.  c  43;  and 
35  H.  8.  c.  11.12.;  and  13  VV.  3.  c.  3.     The  period  allotted  for  the  duration  of  the  privilege, 
eundo  etredeundo,  has  not  been  distinctly  defined,  nor  can  its  probable  limits  be  sugges- 
ted, or  illustrated  by  numerous  decisions.     In  the  principal  case  on  the  subject,  Holiday  v, 
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election  is 
reqaisit^ 


I  7«)5  1  Jays  after  the  pr<  r  gation,  and  two  dajs  after  the  dissolution  of  parliamentt 
anii  t^at  coI]<^equ<  ntly  his  person  ought  to  be  discharged  in  a  proper  and  lega 
maiinei ,  r>ot  that  the  remaining  question  is,  what  is  that  proper  and  legal  meth- 
od, whtithi  r  by  writ  of  privilege,  under  the  great  seaJ  on  record,  of  whether  U 
niav  he  done  by  motion  <in  afhdavit?  As  to  this  point,  the  judges  were  all  of 
opinion,  that  a  writ  of  privilege  is  a  proper  method  to  be  taken  for  the  discharge 
<)f  the  defendant'?,  peison,  but  there  was  a  great  doubt  and  some  variety  of 
opii^ion  amongst  them,  whether  the  court  would  discharge  him  in  the  method 
now  taken  on  motion  or  not,  no  case  having  been  produced  from  the  books, 
wherein  any  person  entitled  to  the  privilege  of  parliament  was  discharged 
after  this  manner.  But  it  being  a  matter  of  consequence,  and  the  short  time 
between  the  arguments,  and  the  last  day  of  the  term,  being  taken  up  in  neces- 
sary business,  the  court  was  of  opinion  to  enlarge  the  rule  till  next  term,  with- 
out prejudice  to  the  defendant's  bringing  his  writ  of  privilege;  and  if  the  de- 
fendant does  not  think  fit  to  brins  his  writ  of  privilege  in  the  mean  time,  but 
insists  on  the  method  already  taken,  they  will  then  give  their  opinion  on  the 
matter,  after  having  given  it  the  consideration  it  will  require,  it  being  altogeth- 
er a  new  proceeding.  The  judges  were  afterwards  of  opinion  that  the  defend- 
ant should  be  discharged  on  motion. 

3.  Fe.nwick  v.  Frsw  ic«.  M.  T.  1771.  C.  P.  e  Hack.  788. 
^n  motion       The  defendant,  who  was  member  for  (he  county  <»f  VV   wa^  bound  in  abend 
for  a  mem   ^f  1 8,000/.  to  the  plainti   ,  the  widow  of  his  elder  l>rother,   to  pay  her  80001. 
charfe  ^be  *"  "Joney,  and  an  annuity  for  li!e  of  400/.  per  annum.     On  default  of  payment, 
prodaction  she  brought  an  action  of  debt  on  the  bond  and  recovered  judgment,  and  sued 
f  the  le     out  an  el?  £r'/ thereon,  which  was  not  executed.     For,  HViding  be  had  cash  in 
torp  to  the  the  hands  of  Ch  Id  and  Company,  bankers  in  London,  she  brought  a  plaint  up- 
^liV***^  •     ^^  the  judgment,  in  the  Mayor's  Court,  and  sued  a  f  Tcign  attachment  against 
..^         the  money  in  Child's  bands:  to  which,  the  defendant  put  in  special  bail,  and 
thereby  discharged  the  attachment;  see  Cro.  Eliz.  59f3.  713.     The  defendant 
then  removed  the  plaint  by  habeas  cot-pvs  cum  causa y  into  this  Court;  and,  upon 
a  rule  given  by  the  plaintiff  for  that  purpose,  put  in  special  bail  upon  the  habe- 
as corpus.     It  was  then  moved,  that  the  defendant,  being  a  member  of  parlia- 
ment, might  be  discharged  on  common  bail.      But  this  being  only  proved  by  af- 
fidavit, the  Court,  on  consideration  of  precedents,  would   not  grant  a  rale  to 
show  cause;  but  the  next  day  the  deputy-clerk  of  the  crown  attended  with  the 
sheriff's  return;  when  they  ordered  the  rule  to  go      See  I  Dy.  596. 

Mo  attach  -(g^    From  RKING  ATTACHRD. 

^^Mt^  Catmur  v.  KvATciiBALL.  M.  T.  1797.  K.  B.  7  T.  R.  448. 

i^rot>er  of     ^"  ^  ^le  to  show  cause  why  an  attachment  should  not  be  granted  against 
partiameDt  the  defendant,  who  was  a  member  of  parliament,  for  non-paym«nt  of  money 

I^ir^^r*!!!'!  PJ"»  supra,  704,  and  see  Jackson  w.  Kirton,  1  Brownl.  91 ;  Ra.  Ent.  664;  G5  Hcb.  6.  c. 
I  * :  Atkins,  Power  of  Parliament,  B8,  44.  The  parliament  was  prorogaed  oo  tbe  16th  of 
Apcil,  dissolved  on  the  17tb,  and  tbe  new  writs  bore  teste  on  tbe  18th  following,  and  the 
defendant  was  holden  to  bail  on  tbe  20tb.  Ld.  Harkwicke,  C«  J.  we  have  seen  {supra) 
deliTored  it  as  the  Qnaniniooi^  opinion  of  tlie  judges  who  were  present  at  the  argament,  that 
the  defendant  was  entitled  to  the  pri\  lloge  of  parliament  redeundoy  and  that  it  was  not 
necessary  in  that  case  to  determine  to  what  time  it  was  limited;  for  supposing  it  to  be  only 
for  a  convenient  time,  he  haring  been  taken  within  three  days  aAer  tne  prorogation,  and 
two  days  after  the  dissolution  of  the  parliament;  and  that,  conseqaently  his  person  onght 
to  be  discharged.  It  is  conceived,  that  if  this  important  question  should  be<agaiA  agitated, 
that  the  courts  would  probably  determine  it  with  reference  to  the  practice  adopted  in  tbe 
analogous  case  of  a  prorogation,  and  cxteod  it  to  an  interval  of  40  days  before  and  subse- 
quent to  the  final  dissolution.  Indeed  this  coiijecHire  appears  to  be  authorized  and  directly 
sanctioned  bv  an  event  related  in  8cobell  (ScobelTs  Memorial,  108,  108)  to  have  occurred 
in  1586,  when  Mr.  Martin,  a  member  of  the  House  of  ConiOions,  was  arrested  20  da}s 
before  the  meetins  of  parliament.  The  house  ordered  him  to  be  discharged,  but  when  the 
qucMion  w.is  put  whether  lhe>  should  lin.it  a  term  for  the  conlinnauc^  of  this  privilege, 
the  proposiiion  was  negatived.  From  thi^i  :esolution  it  is  clear,  that  20  days  is  not  too 
protracted  an  interval,  and  it  n!av  not  he  '^npetfluous  'o  remark,  that  in  the  principal  case 
efof  e  alluded  »o,  the  defendant  had  resided  for  one  year  previous  to  his  arrest  in  tbe  nekh- 
boarhood  of  London. 

**•"  '"rthe  non-performance  of  an  awnrd;  sre  7  T.  R.  171. 


roent  of  mo 


pursuant  to  an  award,  it  was  admitted  by  counsel  on  both  aides,  and  ruled  by    [  ^0G  '' 
the  Court,  tbat  it  would  not  lie. 

(C)    FlIOM  BEING  TAKEN  IN  EXECUTION. 

Members  of  the  House  of  Commons  cannot  be  taken  in  execution;  see  1 
Cromp,  Prac.34o, 


III.  DISABILITIES  OF  MEMBERS  OF  THE  HOUSE  OF  COM- 

MON'S. 

Members  oflhe  House  of  Commons  are  ineligible  as  bail;  Deccan  v.  Hall, 
1  D.  fiiR.  lae;  Graham  V.  Sturt,  4Taunt.  248;  abridged  ante,  vol.  3.  p.  99. 

IV.  RELATIVE  TO  THE  PRIVILEGES  OF  THE   SERVANTS 

OF  MEMBERS  OF  THE  HOUSE  OF  COMMONS. 
At  common  law  the  servants  of  members  of  the  House  of  Commons  were 
exempt  from  being  holden  to  bail;  see  4  Bac.  Ab.  230.  but  this  privilege  ap- 
pears to  be  taken  away  by  the  provisions  of  the  10  Geo.  3.  c.  60;  see  Connel- 
ly V.  Smith,  I  Chit.  Rep.  83. 

COJHMUJVIO.V  TABLE.     See  tit.   Chmcha  ami  Chnpch. 

COMMUTATIOJV.     See  lit.  Panhhminl. 

COMPAJVIES      See  tit.   Corporai'wn. 

COMPARISON  OF  HAJyDS.     Sec  tit.  Ev'idLncc. 

COMPASSTJVG.     See  tit.   Treason, 

C'MPEJVSATIO/^.      Sec  lit.   Damages;  Lundon  Dock  Ad. 
Bi.SQHAH  V.  Serle.  M  T.   1801.  K.  B.  6  Eadl.  634;    S.  C.  2  Smith's  Rep 
129. 
A  verdict  had  been  In  this  case  found  for  the  plainlilT,  (subject  to  the  opinion  On  ■■  inqoi 
of  the  Court.     The  plaintilf  is  the  incumbent -of  it;  and  the  person  whose  nameBitioii  to  a* 
is  mentioned  in  the  warrant  and  inquisition  hereafter  set  forth;  the  defendant '*"  ^" 
is  the  receiver-general  of  the  land-tax  for  the  county  of  B.     It  appeared  that  ^^Try  -, 
on  the  ISlhday  of  Nov.  180:),  a  warrant  was  issued  by  two  of  his   maiesty'Sjj^'-Jg  '  i 
lieutenant's  for  the  said  county,  directed  to   the  sheriff,  (he  purpart  of  which  prioionfo, 
was,  that  whereas  his  majesty  had  authorised  bis  master-general  and  principal  ilie  pones 
officers  ofhis  majesty's  ordinance  In  survey  and  make  out  the  piece  or  parcel  "oo  of 
of  land  or  ground  situate  at  or  near  G.,  Iiolden  by  A.  B.  under  lease  from  K.  L.  '"•''».  '=■ 
and  whereaa  the  J,  the  undersigned,  the  two  said  depuly-lieutenouts  of  "j^Jua    aof 
county  of  B.  had,  pursuant  to  the  statute  in  such  case  made  and  provided,  ^^-vetam^tA 
sued  their  warrants  under  their  bands  and'seals  commanding  possession  of  the  aodei  tbe 
said  premises  to  bo  delivered  to  C.  D.,  the  commanding  royal  engineer  at  48  Geo.  8. 
Portsmouth   for  the  public  service;  the  said  sherilVwas  required  to  summon  a«>  fompen 
jury  to  appear,  and  be  at  the  Crown  Inn,  at'G.,  on,  &c.  at  G.,  &c.  to  inquire ■"'"'"  '"  ' 
of  and  ascertain  the  compensation  which  ought  to  be  made  for  the  possession  ^^j^j  1^^ 
or  use  of  all  and  every  before-mentioned  premises,  during  the  lime    for  which  avgarded, 
the  sanle  should  he  required  for  the  public  service,  to  the  several    persons  in-bnt  tl  oiast 
terested  therein,  and  to  whom  the  some  ought  to  be  paid.     It  also  appewedba  bj.w; 
■      ■  "  •       ■'  :.  the  fo ■■  ■  '  


that  in  pursuance  of  the  said  warrant,  the  follotving  inquisition  was  taken  (.  .    , 

the  day,  at  the  place,  and  by  the  jrirors  therein  named,  by  ivliieh  the  said  A.  fta  wBy^'f 
B.  was  hilden,  certifying  to  receive  the  sum  of  1-1,000/.  as  a  eompeneation  for,.g„t_mfe 
his  damages  by  reason  of  giving  up  the  prcmiiM:s  Iberein  mentioned,  to  be  re-  paid  lo  ibe 
quired  from  him  for  lb o  exigency  of  government,  during  the  time  the  same  penona  en 
ahould  he  so  required.  The  Court  were  now  called  upon  to  decide  whether  t'"«d  "J;''* 
the  plaintilTwas  entitled  to  recover.  The  objections  taken  on  the  part  of  the  ,^a  in^tt 
defendant  were  commented  upon  by  the  Court  in  delivering  judgment  as  fol-  f^„  „)]]  i,g 
lows:  Three  objections  have  been  made  lo  the  plaintit! 's  right  to  recover  inbadifall 
this  action.  1st.  Tfial  a  gross  sum,  as  this  appears  to  be,  cannot  in  ila  nature  tbe  putlei 
ho  a  proper  compensation  for  the  possession  which  government  is  to  have  ofin'orMled 
this  land  for  a  period  of  uncertain  duration.  2d.  Tbat  all  ihe  proper  ['"'^.•^■^^^ 
were  not  before  the  iurv.     3d.  That  ii  is  uncorlain,  on  the  face  of  the  iaquisi-  „„„„i„ 


tateaoch  lord  by  forfeiture,  the  right  of  common  became  extmguisiiea,  ana  me  regram 
an  unity  of^^jj  ^  a  copyhold  tenement,  cum  periuieniiis,  did  not  recreate  the  right  of  com- 
^B^^Te"  ™°"-  ^  verdict  was  found  for  the  plaintiff.  A  motion  was  now  made  to  en- 
tuJ^U^a  ter  a  nonsuit,  which  the  Court  refused  to  listen  to:  observing,  when  a  copy- 
right of  hold  tenwnent  is  seised  into  the  hands  of  the  lord,  it  does  not  therefore  lose  its 
common,  right  of  common;  for  that  right  is  annexed  to  all  customary  tenements  demised 
t  ^^3 1  or  demisable  by  copy  of  Court  roll*  and  while  the  estate  remains  in  the  lord  it 
the  person  continues  demisable.  If,  indeed,  the  lord  grants  the  fee  to  a  copyholder,  it 
""**tot^*'  never  can  again  become  a  copyhold  estate,  for  it  ceases  to  be  demiseable  by 
the^andate  court  roll;  as  the  case  however  stands,  the  rule  must  be  refused  *  See  Yelv.  ' 
which  the  189;  Ow.  122;  Poph.  172;  2  Brownl.  47;  6  Mod.  20. 
eommon  is  3.  Rex  v.  Hermitage.  E.  T.  1691.  K  B.  Carth.  241. 

annexed,  j^  ^jght  of  common  was  appendant  to  certain  tenements,  which  were  parcel 
■"^'°**'°**of  the  Abbey  of  Sarum  in  a  common  that  was  parcel  of  the  duchy  of  Cornwall, 
liffln  of  COOT  ^P^°  ^^'^  dissolution  of  the  Abbey  of  Sarum,  these  tenements  became  vested 
im>n  exists,  in  king  Henry  8.  in  fee,  in  whom  the  duchy  of  Cornwall  was  then  vested,  for 
equal  in  du  want  of  a  duke  of  Cornwall.  Lord  Holt,  and  the  rest  of  the  judges  resolved, 
ration.  that  this  was  not  such  an  unity  of  possession  as  would  destroy  the  right  of  com- 
When  mon,  because  king  Henry  8.  had  not  as  perdurable  an  estate  in  the  one  as  in 
therefore  a  the  other,  for  in  the  duchy  of  Cornwall  the  king  had  only  a  fee,  determinable 
copyholder  qh  the  birth  of  a  duke  of  Cornwall,  which  was  abase  fee;  but  in  the  tenements 

had  a  right  j^^  question  he  had  a  pure  fee  simple,  indeterminable,  jure  corona.  See 
of  common  p   j u    a 

Sg^mlnw"  4.  Revell  V.  SoDBELL  E.  T.  1788.  K.  B.  2  T.  R.  421. 

qua  copy  It  was  argued  by  counsel  in  this  case  that  a  copyholder  might,  as  such,  have 
holder,  and  a  right  of  common  in  an  adjoining  manor;  but  it  could  never  be  contended  that 
be  porchas  ^y  purchasing  that  manor  he  would  extinguish  forever  the  right  of  common  in- 
»uj°*cident  to  his  copyhold,  because  that  would  injure  the  lord.  The  Court  afler- 
rtsht  was  wards,  in  giving  judgniient  on  the  particular  facts  of  the  case,  did  not  contro- 
considered  vert  the  propriety  of  such  argument, 
as  still  in  ex  2d.   By  release.  ' 

'iBtence.t  Miles  v.  Eteridge.  E.  T.  1692  K.  B.  1  Show.  358;  1  Keb  499. 

Every  right  Trespass  for  throwing  down  fences;  the  defendant  justified  as  a  commoner, 
of  common  The  plaintiff  replied,  that  the  defendant's  father,  under  whom  be  claims,  did 
may  be  ex  giye  license  for  to  make  and  continue  the  inclo.sure  to  him  and  his  heirs,  and 
tingaished  igg^^  was  joined  thereon,  ntrum  licfirUiavii  modo  etfot-nw^  There  was  a  verdict 
o?it^o"the  ^"^^  *^®  plaintilK  A  motion  was  made  in  arrest  of  judgment,  on  the  ground 
owner  of  that  this  was  an  immaterial  ibsue.  Per.  Cur.  The  Court  took  time  to  consider, 
the  soil,  but  in  the  interim  made  of  these  expressions:  it  is  ill  by  way  of  licence,  but  it 
and  a  re      is  good  by  way  of  release  of  common;  but  a  licence  is  determined  by  his  death. 

lease  of  one  A.- release  of  common  in  one  acre  is  an  extinguishment  of  the  whole  common. 

acre  will  o  « j     d  c 

Derate  as  ^^'  ^V  ^^^'^rance.^ 

aaentireex  Revell  v.  Sodrell.  E.  T.  1788.  K,  B.  2  T.  R.  415. 

tingoish  In  this  case  the  Court  held,  that  by  a  grant  of  a  manor  with  an  extraction  of 

whole  *  ^°^  if  the  lord  of  a  manor  alien  his  wastes,  altboagh  the  copyholder's  right  is  not  gone, 

ri«ht.t  ^^^  commonable  soil  is  divested  from  his  person;  18  Ass.  pi.  4,     So  where  the  common- 

^  ers  of  a  manor   had  a  right  in  the  king's  waste  in  a  forest,  and  also  another  right    in  the 

lands  of  freeholder^,  the  manor  came  into  the  king's  hands,  and  so  an  unity  was  perfected; 

it  was  resolved,  that  althoogh  the  privilege  in  the  waste   was  not  extinct  as  to  the  copy* 

holders,  yet  that  as  to  the  lord,  it  was;  Sir  Wm.  Jones,  349.   ' 

t  It  may  be,  hpwever,  prfsnmed,  says  Mr.  Woolrjch  in  his  Treatise  on  Rights  of  Com- 
mon, p.  149.  both  from  the  general  principle  of  law,  which  is,  that  the  law  works  not  an? 
injury  to  persons,  as  well  as  from  collateral  aathoritics,  that  a  descent  of  lands  oniting  both 
rights,  would  not  in  any  case  operate  to  a  destruction  of  those  rights. 

t  In  the  CMC  of  Benson  v.  Chester,  8  T.  R.  40 1 .  Ld.  Kenyon  is  reported  to  have  said, 
that  although  that  might  be  the  case,  where  the  release  is  made  by  one  commoner,  if  it 
were  so,  in  consequence  of  a  release  by  all  the  commoners,  there  would  long  ago  have  been 
an  end  of  almost  all  rights  of  common,  and  he  expressed  a  wish  to  examine  into  the  point 
before  be  subscribed  even  to  the  former  position. 
§  As,  for  example,  by  a  disflolution  of  the  estate  to  which  the  common  belongs,  as  of 


the  wae>e,  they  are  thereby  severed  from  the  manor,  though  the  copy holdera  r  ^94  1 
coDtinue  to  have  a  right  of  common  thereon  by  immemorial  custom.  See  4  Common 
East,  '.'79.  ■^  M.  h  t>.  175.  appendtat 

nam  fbrrallle,  leBatll  et  couchani,  mn;  also  be  eilinguiahed  b]!  severance,*  orappuria 

„,         ,    ,     ,  .    ^'l':  ^^.  °p;"^«""«'-+  ^  So  Ihe  com 

Where  the  lord  exurciees  his  privilege  of  approving,  the  right  of  common  is  n,on  ma. 
destroyed  aa  to  th<^  part  inclosed.  The  instnncee  in  which  tiuch  partial  eMin-  ba  ettin 
guishmeni  can  exist  have  been  already  noticed ;  vide  ante,  p.  G20.  gaiihed  ia 

5tt.  Bi/mtiosHifS..  purl  by  «p 

GcLLETT  V.  Lopes-  H.T.   I8II.  K.  B.  13Ea«t,348.  provemani; 

It  appeared  that  the  defendant,  in  an  action  of  replevin,  had  inclosed  part  of  Or  inclo 
his  common,  having,  however,  a  drive  or  way  open  and  uninclosed  on  one  ""*•<"' Jho 
side  of  it,  bo  that  the  cat  tic  from  an  adjoining  common,  between  which  and  theP'j^.'r  y*? 
defendant's  waste  a  common  because  of  vicinage  had   sub.iislcd,    could    st^y  ordsrlonan 
through  that  opening  into  the  other  nasto      The  Court  were  of  opinion  thattrtiiza  tba 
the  vicinage  was  not  excluded,  and  set  aside  an  award  in  favor  of  the  defend- oriciaat 
ant  aa  bad  in  law.     See  13  H.  7.  13;  II  Mod.  72;  Noy.  Rep.  106;  1  Brownl.  ri|",  iha 
I74;3Keb.  24.  t^^^t 

Gift.   By  tnfranchiarmenl.X  c™ "nion 

1.  Speakfhv  Stvant.  T.  T.  16t{8.  K.  B.  Comb.  127.  mum  ba 

(DOBUleriei  or  corporate  boiliea;  or  for  iDatDoce  bv  ibe  diiafTorBalating  of  Tarut  woods,  ia  complel*. 
which  a  rigbt  of  common  ia  claimable,  kc;  see  27  II.  B.  lOj  2  Ka.  Rep.  2B1;  B  Rep. 
186;  Godb.  167,  So  where  a  peraoa  having  common  of  (hit  bind  Bnneied  to  a  meaiauo 
or  tenement,  convej*  awaj  Ibe  meianage  or  teDemenI,  excepting  the  common,  this  will 
create  an  ex  ling  nigh  men  I  of  the  comm''nj  1  Roll.  Ab.  So  it  19  aaid,  that  long  neglect  of 
uier  will  opein^t  to  defeat  a  right  of  oommon.  since  it  is  gained  only  bj  loog  ralfemnce'. 
Bract.  223;  Bril.  141;  3  Leon.  202.  An  inlerraplion  of  the  riahU  for  a  few  yean,  ilnoald 
boweTer  eaein,  will  uot  bnve  the  aame  efTect;  6  Rep.  10! ;  3  Bl.  Com.  221. 

*  80  >  common  of  tntOYen  jppundant  or  appartena.it  nili  be  utterly  gone,  if  tbe  owner 
destroys  tbe  boase,  i.  e,  atteia  the  nature  of  the  tenement  io  which  either  belong,  for  ihey 
will  he  thereby  severed  from  the  thing  to  whicb  Ihey  are  appendant.  But  a  tenant  will  not 
lose  hia  «aloien  by  enlarging  his  boaae,  01  bnildiaE  new  cnimnisa.  or  by  the  acl  of  God, 
ai  by  lempesla,  wildfire,  ke.  which  may  daalroy  bia  tenements,  for  the  act  of  <rad  prejudU 
cea  not  any  man;  4  Rep.  S6.  Bel  no  acl  of  the  lord,  ind>'pendent  of  the  commoner,  can 
aitiogniab  tba  commooer's  right  to  take  tbom;  for  where  a  manor  waa  Eranted  to  A.,  with 
a  resarrstion  of  the  trees,  &c.  growing  thereon,  and  A  granted  a  copyhold  estate  for  life, 
it  waa  holden  thai  imch  leosnt  might  lake  the  lappings  in  defiance  of  the  reaarvation,  and 
jadgmenl  was  given  for  htm  in  an  action  for  treapaaa;  8  Rep.  63;  I  Brownl.  23 1;  Hob,  IS. 

t  By  tG  Cur.  2.  c.  17.  s.  38.  it  was  en.icled,  IhnI  all  lords  of  menora,  their  heira  sad 
snccenora,  and  all  penona  hnving  rigbta  of  common  in  the  waste  witbin  Bedford  level, 
might  improve,  set  oat,  divide,  and  sever  their  respective  proportions  of  common,  and  hold 
SBch  propoilions  in  severally,  at  nil  limoa  of  tho  year.  Several  incloaares  were  madennder 
this  acl,  and  as  it  appears,  to  tho  great  impoverishment  of  the  coanlry;  for,  ia  the  aoit 
reign,  thia  obnoxiooa  clause  was  in  pari  repealed,  the  preamble  of  the  new  act. stating,  (hat 
great  diminotlon  ofatock,  and  decay  of  honses,  hnd  taken  place  by  reason  thai  many  per- 
sona bad  sold  their  abarea  of  common  frem  tbe  honsea  <o  which  they  belonged,  which  led 
to  a  greot  increase  of  poverty;  .ilT  fBluro  improvements  onder  the  acl  of  Charles,  wero, 
therefore,  prohibited;  bat  thoie  had  already  taken  place  were  allowed  to  remain;  (I  Jno. 
a,  e.  21.  a  4.)  In  a  ease  where  Ld.  H a rkwickn  directed  nn  Mae  at  law  to  try  the  validity 
of  ■  cnstom  to  dig  turf  in  the  lord'*  soil,  he  expressed  an  opinion,  tbat  if  il  shonid  tara  oat 
that  tbe  lands  had  been  severed  fiom  Ibe  manor,  the  (ennnls  had  been  led  into  a  mislake 
by  imBgining  thai  they  conid  tako  inif  us  well  alter  the  sevcrani'.e  as  before;  2  Atk.  189. 

t  As  the  eatale  is  in  each  case  no  longer  copyhold,  or  even  held  of  the  manor,  all  ona- 
toms  relative  to  copyholds  within  the  manor  mast  fail  as  to  tbe  promises  enfranchised. 
Saeh  commonage  wilt  not  pass  by  the  word  "  iipparlenances"  in  the  deed  of  nnfranchisa- 
inenl.  Ths  right  of  commonege  mast  be  eipressly  conveyed  as  anew  gront;  though  eqailj 
will,  ander  certain  circa mstances,  decree  'Is  contiansnce  wh«n  it  woald  be  extinct  at  law. 
For  where  Ihe  lord  of  a  manor  enfranchised  a  copyhold  with  all  common  thereto  belong- 


appertaining,  afterwards  boo^ht  In  ell  the  copyholds,  and  then  diipaled  the  ri^t  of 
common  with  the  copyholder  he  b.,d  enftancbised,  and  recovered  against  him;  the  Court 
decreed  tbat  he  shonid   bold  and  enjoy  the  same  right  of  common  which  belonged   to  the 


copyhold;  see  Cro.  Jac.  258.  d;  2  Bmwnl.  '^09;  <  ftrownl,  173.220;  2  Ld,  Rsjm 
Satk.  170.  384;  Moore,  067;  Cro.  Eliz.  S70  794;  2  Vern,  2S0,  Il  has  been  Iready, 
however,  seen,  ante,  p.  692.  that  es  long  a*  Ihe  deniincnblc  properly  nf  the  copvbolda 
remains,  the  right  of  common  incident  thereto  will  coaliouc,  and  when  the  copyboltl  lands 
are  ragraatad  the  commoa  will  revive. 


48(J  COMMON. — As  to  its  Susptnsion. 

[  6  95  1  Trespass.  Justification  for  right  of  common.  The  case  appeared  to  be 
So,  whpn  this  a  copyholder  by  inheritance,  to  which  common  belonged  by  custom,  pur- 
the  lord  of  chased  the  freehold  by  these  words,  *'grant,  bargain,  and  sell  the  said  mes- 
a  manor  en  ^^^^  ^jth  all  the  commons  thereunto  helongmg."  The  point  now  before  the 
hb^c'o^pv^ol  ^^^^  ^^^»  whether,  by  the  acceptance  of  the  grant,  &c.  the  common  was 
der,  having  extinct?  if  it  was.  whether  it  could  not  be  revived  without  a  special  grant?  The 
a  right  of  Court  said;  the  common  is  extinct  by  the  new  purchase,  and  then  the  purchas- 
eouimon  an  er  of  the  freehold  cannot  have  it  without  a  special  grant  de  novo.  See  Cro. 
nezed  to  Jac.253-,  Yelv.  189;  1  Bulst.  2;  1  Brownl.  220;  2  id.  209;  Noy.  Rep.  136-, 
hi^cogtoma  jj^j^    J3Q.  q-^Jj    rj,^^    191 ;  Dv  3r39. 

the  tenant  2.  Crowther  v.  Oldfielp.  H.  T.  1705.  K.  B.  1  Salk.  HO;  S.  C.  6  Mod. 
by  accept  19;  S.  C.  but  not  S.  P.  ?    Ld.    Raym.  1225.  S.  P.  Field  v.  Booth- 

ingthefeoff  bv,  T.  T.  1658,  K.  B.  2  Sid.  84. 

inent  lofea  p^  Cur,  A  copyholder  that  has  common  of  pasture  in  the  wastes  of  the 
his  right.  j^jj.j  Q^j  of  the  manor,  has  the  same  as  belonging  to  his  land;  and  if  he  enfran- 
Bot  if  he  chise  the  copyhold  estate,  still  his  common  remains.  In  such  case  he  must 
claim  it  in  prescribe  in  the  name  of  the  lord,  viz.,  that  the  lord  of  the  manor,  time  out  of 
places  wnhmjjj^^  ^^^^^j  common  in  such  a  place  for  himself  and  his  customary  tenants;  but 
crncts^of '^  where  a  copyholder  has  common  in  the  wastes  within  the  manor,  that  belongs 
the  manor,  to  J^»8  estate,  and  if  the  estate  be   enfranchised,  the  common  is  extinct.     See 

f  6^?)  '\  Co.  Ent.  9.  20 
it  belongs  (B)  As  TO  THE  suspension  op  rights  of  common.* 

to  the  land  It  has  been  held,  that  where  a  person,  having  common  appurtenant,  takes  a 
and  not  to  lease  of  part  of  the  land,  in  which  he  has  such  right  of  common,  all  his  common 
In*" which*'  shall  be  suspended  during  the  continuance  cl  the  lease;  because  it  was  the  foi- 
case  if  he  'j  of  the.  commoner  to  intermeddle  with  the  land,  over  which  he  had  a  right  of 
enfranchise  common;  8  Rep.  79.  a.;  2  Ro.  Rep.  345. 
the  com  ^       'C)  As  to  the  revival  of  rights  of  COMMON, 

mon  will  Jn  the  consideration  of  when  rights  of  common  once  extinguished  or  suspcn- 
contmoo  ^^j  ^yj  y^^  revived,  it  will  only  be  necessary  to  observe,  that  if  a  grant  be 
words  of  re™*^^®  of  all  commons  used  or  occupied  with  the  land  conveyed  or  leased,  an 
grant.  extinguished  right  will  revive;  Cro.  Eliz,  570.  594;  2  And.  168;  1  Bulst.    17. 

and  when  suspendend,  will  again  take  effect  by  the  removal  of  the  cause  o{ 
such  suspension;  see  Godb.  4,  Sir  W.  Jones,  285.t 

*  If  a  commoner  inclose  part  of  the  waste  in  which  he -feeds  his  cattle;  1  Ro.  Ab.  938; 
Dr  if  he  disseises  his  lord;  16  H.  7.  11;  Bro.  Com,  pi.  12:  or  if  he  be  himself  disseised;  19 
H.  6.  38;  or  where  a  anity  of  poswerision  takes  place,  which  does  not  extingaiih  the  com- 
mon by  reason  of  the  inequality  of  the  estate;  antCy  p.  G93;  in  all  these  cases  the  right  of 
eoniHioii  will  be  suspended.  So  it  seems,  that  under  the  statutes  for  preserving  wood  in 
the  king's  forests,  the  commoner  may,  by  giving  his  assent  to  an  inclosure  of  woods,  occa- 
sion a  sqspension  of  his  riiiht  during  the  time  specified  by  the  acts;  see  22  E.  4.  c.  7;  35 
H.  8.  c.  17.  s.  7.  S;  ISEIiz.  c.  25.  s.  18;  8  Rep.  136;  Godb.  167;  2  Brownl.  289.  322; 
4  Inst.  304,  1  Ro.  Rep,  92;'Sir  W.  Jones,  235;  so  if  he  happen  to  transgress  the  forest 
laws;  8irW.  Jones,  282. 

t  Thus  in  the  caseof  Bradshaw  v.  Eyre,  Cro.  Eliz.  570.  the  Court  held  that  the  words  of 
the  lease,  **  all  commons,  profits,  &c.  occupied  or  used  with  the  said  messuage,"  &c.  op- 
erate as  a  grant  of  a  new  right  of  common.     For  although  it  was  not  common  in  the  pur- 
chaser's hands,  yet  it  was  quasi  common,  used  therewith;  and  though  not  the  same  com- 
mon WHS  used   before,  yet  it  was  the  like  common;  see  Cro.  Eliz.  794.     Where  common 
appurtenant  to  a  messunge  was  extinguished  by  unity  of  possession  in  the   lord's  hands;  it 
was  held  that  a  grant  by  the  lord  of  the  messuage,  with  all  common   appurtenant,  did  not 
pass  the  common  extinct.     But  that  a  grant  of  all  commons  usually  occupied  with  the  said 
messuage  would  have  passed  such  common  as  the  first  was;  2  And.  168;  Moo.  467;  Bulst. 
17.     A  revival  will  take  place  after  an  interruption  of  the  right  by  the  unity  of  the  estate  to 
which,  &c.  with  the  estate  in  which,  &c.  if  the  one  be  not  of  so  perdurable  a  nature  as  the 
other,  and  become  at  any  time  severed.     As  if  a  parsonage  having  common  appendant  out 
of  the  lands  of  an  abbot  he  appropiiatcd  to  the  abbacy,  and  be  afterwards  disappropriated: 
Godb.  4  Anon,  et  ante,  p.  693.     But  this  case  only  applies  to  appendant  aud  appurtenant 
commons  where  they  are  apportionahle,  for  where  a  person  had  common  in  gross,  derived 
i^'a  '      ^^^ot  of  VV.,  which  was  destroyed  by  unity  of  possession  in  the  crown,  with  the 
lands  in   which  the  common  was,  and  the  crown  granted  the  land  to  which  the  common 
^®^"^®^\«^ith  the  words.  Tot,  tanta,  talia,  libertatis,  privilegia,  el  franehis,    ^c. 
'  *'<^«  'tout's,  Sfc,  it  was  resolved,  that  being  common  in  gross  it  was  not  revived,* 


eotnmnn  sail.'' 

1.  IN  THE  KING'S  BENCH. 

(A)  Relative  to  the  cases  where  common  bail  is  necessary,  p.  697. 

(B)  Relative  to  the  persons  for  whom  common  bail  maybe  filed  p.  697.  r  ^^«     -i 

(C)  Relative  to  the  time  and   mode   of   filing  common  bail.  »■  ^ 
(a)  By  defendant,  p.  697.  (b)  By  plaintiff,  according  to  the  statute,  p.  699. 

(c)  As  to  the  penalty  for  not  filing  common  bail,  p.  700. 

(D)  Relative  to  the  application  for  discharging  on  common 
BAIL,  p.  701. 

II.  IN  THE  EXCHEQUER,  i^c.  p.  701. 
HI.  OF  THE  ATTORNEY'S  UNDERTAKING  TO  FILE  COM- Common 
MON  BAIL,  p.  701.  bail  most 

.  ■ be  filed 

I.  IN  THE  KING'S  BENCH.  ^  fe'^dl'** 

(A)  Relative  to  the  cases  where  common  bail  is  necessart.  cann  t  bo 

1.  ,It  may  be  stated  as  a  general  rule,  that  wherever  the  defendant  cannot  ^rregted, 
be  arrested,  common  bail  will  suffice.     As  to  the  cause  of  action  for  which  a 
party  may  or  may  not  be  holden  to  special  bail,  see  antCj  vol.  ii.  from  p.  280^^^^®^. 

*^  2^4-  directah  to 

2.  Kitching  v.  Alder.  E.  T.   1819.  K.  B.  1  Chit.  Rep.  183.  be  done  on 

On  a  rule  .to  show  cause  why  a  bail-bond,  &c.  should  not  be  set  aside  the  bis  dis 
Court  said:  if  you  apply  for  relief  in  a  summary  way,  you  must  do  so  on  equi-^^harge  oat 
table  terms;  the  Court  can  only  relieve  the  party  on  the  condition  of  common  ^^  ^'sto 
bail  being  filed.  ^ 

(B)  Relative  to  the  persons  for  whom  common  bail  mat  re  filed. 
Common  bail  may  be  filed  for  any  person  having  legal  capacity  to  contract; 

but  it  cannot  be  filed  for  an  infant,  under  the  statute,  though  he  be  sued  jointly  coq^qj^^ 
with  other  defendants;  see  1  Tidd.  95.  8th  ed.  post.  tit. '' Infant."  bail  shoald 

(C)  Relative  to  the  time  and  mode  of  filing  common  rail. J  be  filed 

(a)  Bij  dtJendarU^  '  within 

1 .  Where  the  defendant  has  been  served  with  the  copy  of  a  bill  of  Middle-  ®j8''^  *|^y* 
sex,  or  other  process  thereon,  he  should  file  common  bail  at  the  return  of  it,  °^j.jj'^£®||[^® 
or  within  eight  days  after  such  return;  Anon.  H.  T.  1696.  K.  B.  5  Mod.  Rep.  procesp. 
392;  5  Geo.  2  c.   271;  which  are  reckoned  exclusively,  and  Sunday  is  not    r  $93   | 
reckoned  as  one  of  them,  if  it  should  happen  to  be  the  last;  1  Bur.  56.  it  may  be 

2.   Prigmore  v.  Bradley.  E.  T.  1805.  K.  B.  6  East,  314;  S.C.  2  Smith,405,  filed  after 

On  a  bill  of  Middlesex,  returnable  early  in  Michaelmas  term,  the  defendant  |J^®  easoign 
filed  common  bail  after  the  essoign  day  of  Hilary  term,  but  before  the  first  day  l**?'^*°l 
in  term,  and  it  was  contended  that  an  appearance  so  entered  could  not  be  filed  g^^  j_  j^ 
as  of  Michaelmas  term  preceding.  ^  Per   Cur.     The   defendant  is  at  liberty  fall  term, 
until  the  first  day  of  full  term  to  enter  an  appearance  as  of  the  preceding  term,  as  of  the  an 
3.  CouLsEN  V.  S.OTT-  M.  T.  1819.  K.  B.  1  Chit.  Rep.  76.  tecedent 

In  an  action  against  husband  and  wife  for  the  debt  of  the  wife  before,  mar-^*""" 
riage,  the  husband  only  being  arrested,  a  motion  was  made  for  leave  for  the  In  an  ac 
ban  to  justify  for  him  alone.     The  Court  held,  that  it  was  sufficient  for  the  ball  tion  against 
to  justify  for  the  husband  only,  but  he  must  file  common  bail  for  his  wife.     See  hnaband 
ante,  vol  4   p.  124  to  13 1.  "herlthe 

for  in  that  case  every  person  who  had  any  part  of  those  lands  shonld  have  as  great  com*  former  on 
iDon  as  the  abbot  had,  and  so  the  common  woald  be  infinitely  surcharged;  W.  Jones,  286.  \y  is  arrest 

*  Filing  common  bail  is  an  act  or  proceeding  in  the  King's  Bench  of  the  same  meaning  cd,  bail 
and  effect  ax  a  common  appearance  in  the  Court  of  Common  Pleas;  see  ante,  vol.  i.  p.  inay  justify 
724.  n.  I.     These  bail  are  nominal,  John  Doe  and  Richard  Roe.  for  him,  on 

t  But  this  method  of  effecting  an  appearance  is  confined  to  proceedings  by  bill,  for  in  his  filing 
K.  B.  when  plaintiff  proceeds  by  original,  a  common  appearance  is  entered  with  the  filazer.  common 

%  These  bail  are  entered  on  a  piece  of  parchment  Called  a  bail-piece,  which  was  formerly  bail  for  his 
stamped;  but  the  5  Geo.  4.  repeals  the  duty  imposed  by  the  55  Geo.  3.  c.  184.     The  bail-  wife. 
piece  is  filed  with  the  clerk  of  the  common  bails,  who  is  required  to  ipark  the  bail-pieces 
namerallyas  they  are  received;  3  T.  R.  660.     And  at  the  time  of  filing  common-bail,  the 
defendant's  attorney  shonld  deliver  to  the  ofi[icer  with  whom  it  is  filed  a  memorandum  or 
rainute  of  his  waiTant,  which  must  formerly  have  been  stamped. 


482  COMMON  BAIL.— j&t  the  King's  Bench. 

But  when  4.  Collins  v.  Shafland,  E.  T.  1738.  C.  P.  Banies,-4I2. 

tfaehiuband  ^  j.^^^  ^^  show  cause  why  judgment  should  not  be  set  aside,  the  wife  hav- 
been  served  ***§  J^^ver  been  served  with  process,  was  discharged,  the  service  of  the  hus- 
with  a  pro  hand  being  held  sufficient  to  authorise  the  plaintiff  entering  common  bail  for 
CAM,  he      himself  and  a  wife. 

•ughttofile  6    Clark  v.  Norrit.  E.  T.    1789.  C.  P.  1  H.  Bl.  235, 

common  Tjjg  defendant  ahd  his  wife  were  joined  in  the  writ;  he  entered  ao  appear- 

both.^'  ance  for  himself  only:  the  plaintiff  signed  judgment  without  demanding  a  plea. 
On  motion  to  set  it  aside,  it  was  contended  that  the  judgment  was  regular,  in- 
^h^°^!!  Asznuch  as  the  defendant  ought  to  have  entered  common  appearance  for  him- 
tered'co^m"  ^^'^^"^  ^is  wife.  But  the  Court  held  the  judgment  irregular,  and  that  a  de- 
mon bailfor  ™*"*^  ^^  P^ea  was  necessary . 

himself  on  (6)  By  plaintiff  according  to  the  stiUiUe, 

ly,  it  was  For  the  words  of  the  statute,  see  ante,  vol.  1.  p.  725. 

^Identhat  1.  Smith  v.  Painter.    M.  T.   n8«.  K.  B.   2  T.  R.  719. 

^e  plaintiff  Application  to  set  aside  a  judgment.  It  appeared  that  the  writ  was  return- 
sign  judff  *^'®  ^^^  '^^^^  December,  as  of  the  first  return  of  Hilary  term.  Notice  of  de- 
ment with  claration  was  delivered  on  the  5th  of  May,  as  of  Easter  term;  but  common  bail 
out  deman  not  being  filed,  the  plaintiff  filed  it  according  to  the  statute  on  the  3d  of  June; 
dig  plea.*  and  a  rule  to  plead  being  given,  the  plaintiff  signed  judgment  for  want  of  a  plea. 
I  699  ]  Sut  the  Court  said,  the  bail  ought  to  have  been  filed  in  the  term  when  the 
Common  writ  was  returnable,  and  not  in  the  term  following. — Rule  absolute, 
bail  for  the  defendant  filed  by  the  plaintiff,  ought  to  be  of  the  term  in  which  the  writ  is  retnr  nable 

'and  not  of  the  following  term. 
But  it  has    2.  Prigmore  v.  Bradley.  E.T.  1805.  K.  B.  2  Smith,  405;S.C.  6  East,3l4. 
^®®°^*^!**        The  plaintiff  proceeded  by  bill,  returnable  the  first  return  of  Michaelmas 
I  mav  be  fil  ^^^^'^  ^^^  ^^®  return  was  not  entered  till  the  22d  of  January,  afler  the  cssoign 

r/  ed  before    ^^7  of  Hilary  term,  the  day  before  the  commencement  of  lull  term.     On  mo- 

f  the  quflr  to  tion  to  set  aside  a  judgment  of  nonpros'  the  question  was,  whether  an  appear- 

die  post  of  ance  so  entered  could  be  filed  as  of  Michaelmas  term  preceding  P     And  the 
the  first  re  Court  said,  that  until  the  commencement  day  of  full  term,  the  23d  of  January, 
tnniorthe  ^i^^  party  was  at  liberty  to  enter  his  appearance  as  of  the  antecedent  term, 
toilowmg  ^    p^^^^  ^   Hughes.  E,  T.  1797.  K.  B.  7  T.  R.  206. 

'  The  writ  was  returnable  in  Trinity  term,  at  which  time  the  defendant  gave 

And  in  or  ^  cognovit;  but  judgment  had  not  been  signed  till  Hilary  term;  afler  which,  in 
rant  a  jndg^^^  same  term  common  bail  was  filed;  this  was  contended  to  be  irregular  But 
ment  on  a  the  Court  said,  the  irregularity  was  waived  by  the  cognovit;  and  that  it  was 
eognovii,  quite  sufficient  that  judgment  now  appeared  to  have  been  regularly  entered  up; 
common  the  plaintiff  having  since  filed,  common  bail  mine  pro  tuncy  for  the  defendant, 
bail  maybe  gigd  of  the  term  sabsequent  to  that  in  which  the  writ  is  returnable  nunc  pro  tvnc. 
And  if  the  4.  Doo  v.  Butcher.— E.  T.  1790  K.  B.  3  T.  R.  61  J. 

defendant  Qg  ^  ^ ^|g  to  set  aside  proceedings,  it  appeared  that  the  declaration  was 
a^wrone  ^  against  the  defendant,  by  the  name  of  Th^fmas,  and  the  writ  John;  to  which  it 
name,  and  ^^^s  replied,  that  as  common  bail  was  filed  by  the  name  of  Thomas,  his  right 
the  plaintiflfname,  no  advantage  could  be  taken.  In  support  of  the  rule  it  was  admitted, 
file  com  that  as  the  plainti'^  had  filed  common  bail  for  defendant,  according  to  the  sta- 
mon  bail  4^^^^  jt  ^j^g  competent  to  him  to  rectify  the  original  mistake.  And  of  that  opi- 
forhimm    nion  were  the  Court. 

namef  ^-  Delancy  v.  Cannon.  M.  T.  1808   K.  B.  10  East,  327. 

Or  if  he  file  On  a  rule  to  set  aside  proceedings,  it  appeared  that  the  writ  had  been  sued 
common  out  by  the  name  of  John,  and  common  bail  filed  againsi  him  by  the  same  name, 
bail  and  then  the  plaintiff  declared  against  him  by  the  name  of  Robert,  his  real 

the  *"  name  sued  by  the  name  of  John.  The  Court  held  the  proceedings  irregular, 
hy  which     ®°^  made  the  rule  absolute, 

he  u  gned,        *  Yet  in  the  case  of  Ramell  V.  Bachanan,  cited  Man,  ex  Addend.  626;  where  an  appear- 
and declare  ance  was  entered  for  the  hnsband  only,  who  disclaimed  any  interference,  and  an  appear- 
againat  him  '^/^'^e  was  entered  for  the  wife  according  to  the  statnte;  and  the  plaintiff  sning  them  jointly, 
in  Ills  nght  the  huabaud  filed  his  plea  only.     The  Exchequer  refuse  to  set  aside  a  jndgment  aigoed  for 
name  n  ta    want  of  a  plea  **  ■'  ^  j     ©  -^ 

^^^^'''  *H  if  the  writ  and  declnration  be  against  Ihe  defendant  in  his  right  nanaoj  common  btil 


abi 


See  tits.  Annuity,  A  rbitration  and  Award,  Assumpsit,  Bankrupt,  Pills  and 
Notes,  Charter-party,  Composition  with  Creditors,  Contract,  Contribation, 
Covenant,  Declaration,  Frauds,  Statutes  of,  Goods  sold  and  delivered,  Gua- 
rantee, Insu]ince,  Money  lent,  Money  paid,  Money  had  and  received,  Party- 
wall,  School  and  Schoolmaster,  Tolls,  Wager,  Warranty. 

COIRIROIl  XttfOtntrt.  See  tits,  h^armer;  Penal  Adwm;  QuiiamJlc'' 
iions, 

Common  9UUB    See  tit.   CotiWs. 

[  702  1  Imty  v.  Taylor.  H.  T.  1814.  K.  B.  3  M.  &  S.  166. 

The  word.      The  question  raised  in  this  case  was,  whether  an  allegation  that  an  action 


Bench  at     ^^  ^vich  averment  the  common  bench  roust  be  mtended;  observing,  supposing 

Westmins   the  words  ^'  Court  of  the  Bench"  to  be  equivocal,  the  addition  of  ^^  at  West- 

ter,*'  apply  minster,"  designates,  by  its  locality,  the  Court  of  Common  Bench:  the  Court 

totheCoBitof  K.  B.  would  have  been,  wheresover,  &c.     See  Rex  v.  Lennard,  1  Show, 
of  Cominoo3Q2, 

do*"id^      Common  ipieas  at  Santaster,   See  tits,  Ccurts, 

KTibe  the       450111111011  Hf  CObetg.     See  tits.  Fine  and  Recovery. 

ftOfinnOIC  StOlll-     See  tits.  Barreslry.  Scold^  Slander. 

COMMOJfS,  HOUSE  OF,    See  tits.  Bankrupt,  Electiony  Hustings,  Par^ 
liament. 
I.  AS  TO  THE  COMMON  MODE  OF  SUING  MEMBERS  OF 
THE  HOUSE  OF  COMMONS,  702. 
II.  PRIVILEGES  OF  MEMBERS  OF  THE  HOUSE  OF  COM^ 
MONS. 

(A)  From  being  holder  to  bail,  p.  708. 

?B) ATTACHED,  p.  705. 

(C) TAKEN  IN  EXECUTION,  p.  706. 

III.  DISABILITIES  OF  MEMBERS  OF  THE  HOUSE  OF  COM- 

MONS, p.  706 

IV.  RELATIVE  TO  THE  PRIVIIEGES  OF  THE  SERVANTS 

OF  THE  HOUSE  OF  COMMONS,  p.  706. 


I.  AS  TO  THE  MODE  OF  SUING  MEMBERS  OF  THE  HOUSE 

OF  COMMONS. 

As  the  course  which  the  plaintiff  is  to  adopt  on  suin^  a  member  of  the  House 
of  Commons  is  similar  to  that  which  is  to  be  pursued  on  proceeding  against  a 
peer,  in  order  to  avoid  unnecessary  repetition,  the  cases  on*  the  subject  will  be 
collected  under  tit.  Parliament, 


II.    PRIVILEGES  OF  MEMBERS   OF  THE  HOUSE  OF  COM- 
MONS. 

[  "^03  ]  (A)  From  being  holden  to  bail. 

ul!*H*"^^  1.  The  king  v.  John  Wilkes,  M.  P.  E.  T  1765.  C.  P.  5  Wils.  151. 
of  Com"^  On  the  arrest  and  commitment  of  John  Wilkes  to  the  Tower,  under  a  gen- 
moiB  are  ^'^  warrant  of  the  Secretary  of  State,  the  Court,  on  the  return  to  an  h^eas 
privieged  corpuSj  was  moved  that  he  might  be  discharged,  on  the  ground  that  the  'de-* 
from  arrest,  fendant  was  a  member  of  parliament,  and  entitled  to  privilege  to  be  free  from 
cM^^  f"  ^^^^^  ***  all  cases  except  treason,  felony,  and  actual  breach  of  the  peace,  and 
treaMD  fe  '^^*  therefore  he  ought  to  be  discharged  from  imprisonment  ^without  .bail. 
loay,  nnd  ^^^  ^wr.  We  are  all  of  opinion  that  the  defendant  is  entitled  to  the  privilege 
actual  of  exemtion  from  arrest,  and  must  be  discharged  without  bail.     In  the  case  of 

Ihe^cl    Ih    ^^^^^  bishops,  the  Court  took  notice  of  the  privilege  of  parliament,  and 
the  "*^*  ^^^  bishops  would  have  been  entitled  to  it,  if  they  had  not  esteemed 
"^  ^^  have  been  guilty  of  a  breach  of  the  peace,  for  three  of  the  judges 


^>'  V^OJAATAV^X^  kj*      J.M'\^\J  KJM^      \^M.- 


deemed  a  seditious  libel  to  be  an  actual 

they  were  ousted  of  their  privilege  ni>st 

described  as  a  member  of  parliament  in  tl 

of  the  law  relative  to  the  privilege  of  pa 

to  take  notice  of  their  privileges  as  bein 

Coke,  in  4  Inst.  '25.  says,  that  the  privil 

in  three  cases,  viz.  treason,  felony  and  tfa 

in  the  t  ial  of  the  seven  bishops  the  wore 

was  explained  to  mean  where  surety  of 

parliament  holds  in  informations  for  the 

cepted;  and  the  case  of  an  information  a 

4  Ann,  was  within  the  privilege  of  parlii 

lords  and  commons,  anno  1675.^     We  ai 

a  breach  of  the  peace ;  {aed  vide  Gow  ] 

Moore,  19d;i  it  tends  to  the  breach  of  tl 

that  which  only  tends  to  a  breach  of  the  | 

139.     Suppose  a  hbel  to  be  a  breach  of 

ilege ;  because  we  cannot  find  in  any  boo 

find  sureties  of  the  peace,  nor  ever  was  ii 

of  the  seven  bishops,  where  three  of  the 

was  required  in  the  ca^e  of  a  libel;  but  Ji 

the  four,  dissented,  and  we  are  bold  to  b 

is  not  law;  but  it  shows  the  miserable  con 

on  the  whole,  it  is  absurd  to  require  sun 

of  a  libeller,  and  therefore  the  defendant 

onment.     See  Forts.  159;  Ca.  Temp  H 

2.  Holiday  v.  Pitt.  E.  T.  1734.     K.  E 

444;  S.  C.  Forts.  1.39;  2  Stra.  985 

This  was  a  motion  to  discharge  the  dcfc 

dy,  because  he,  having  been  member  o 

parliament,  had  been  arrested  by  several 

lalitats  out  of  the  court  of  K.  B.  within  t 

two  days  after  the  dissolution  of  parliamei 

alleged,  was  out.     He  was  likewise  char; 

tions.     The  defendant  removed  himself  in 

Hardwicke  delivered  it  as  in  the  unanimo 

were  present  at  the  arguments;  that  the  d 

of  parliament;  that  it  was  not  necessary  i 

it  was  limited,  or  supposing  it  to  be  only  1 

was  arrested  within  that  convenient  time, 

*  The  exact  period  to  be  allowed,  as  an  iat( 
\hese,events,  and  the  termioation  of  the  privilege, 
ited  or  defined.  The  jadgeo,  from  a  desire  not 
scntpalonsly  abstained,  whnenever  the  qaestion  h 
jadicalion  on  the  sabject.  Indeed,  the  House  o 
pect,  avoided  deciding  the  limits  of  their  privile 
the  practice  adopted  and  acted  upon,  appear  to  b 
40  days  before  and  40  dajrs  afler  every  sessions; 
Atbol  V.  Derby,  2  Lev.  72;  Holiday  v.  Pitt.  Ca. 
S.  C;  Forts,  159.  S.  C;  Jackson  v.  Kirton,  1 
Com.  165;  sed  vide  Barnes  v.  Ward,  Sid.  29: 
(rom  arrest,  during  the  existence  of  the  parliamer 
prorogation  of  the  House,  according  to  tl\e  prese 
days  at  a  time. 

It  18  clear  that  the  members  enjoy  this  privileg 
rogation;  that  is,  they  are  exempt  U'om  arrest  for 
and  after  the  final  dissolution  of  the  parliament, 
to  any  part  of  the  kingdom;  Scobell,  88.  108;  I 
2  Com.  Rep.  446  S.  C;  2  Stra.  985.  C.  C;  sec 
85  H.  8.  c.  11. 12. ;  and  13  W.  3.  c  3.  The  peri. 
eundo  etredeundo,  has  not  been  distinctly  defii 
ted,  or  illustrated  by  numerous  decisions.     In  tfa 

Vol.  V.  i 


tuieiiach  lord  by  forfeiture,  the  right  of  common  became  extinguished,  and  the  regrant 
an  nnity  of^fit  as  a  copyhold  tenement,  cum  perliaeniiisy  did  not  recreate  the  right  of  com- 
^^^^Jnt'ex  ™°"-  -^  verdict  was  found  for  the  plaintiff.  A  motion  was  now  made  to  en- 
tTng^ish"  ter  a  nonsuit,  which  the  Court  refused  to  listen  to:  observing,  when  a  copy- 
right of  hold  ten«ment  is  seised  into  the  hands  of  the  lord,  it  does  not  therefore  lose  its 
eommoo,  right  of  common;  for  that  right  is  annexed  to  all  customary  tenements  demised 
[  ^^  1  or  demisable  by  copy  of  Court  roll;  and  while  the  estate  remains  in  the  lord  it 
th«  person  continues  demisable.  If,  indeed,  the  lord  grants  the  fee  to  a  copyholder,  it 
""®*Jj*^®  never  can  again  become  a  copyhold  estate,  for  it  ceases  to  be  demiseable  by 
the7andVt©  court  roll;  as  the  case  however  stands,  the  rule  must  be  refused  *  See  Yelv.  ' 
which  the  189;  Ow.  122;  Poph.  172;  2  Brownl.  47;  6  Mod.  20. 
eommon  is  3.  Rex  v.  Hermitage.  E.  T.  1691.  K  B.  Carth,  241. 

annexed,  j^  riwht  of  common  was  appendant  to  certain  tenements,  which  were  parcel 
*"h  *"  *^h**  ^^  ^^^  Abbey  of  Sarum  in  a  common  that  was  parcel  of  the  duchy  of  Cornwall, 
J|JVj'®f^^^  Upon  the  di^^^  Abbey  of  Sarum,  these  tenements  became  vested 

im>n  exists,  in  king  Henry  8.  in  fee,  in  whom  the  duchy  of  Cornwall  was  then  vested,  for 
equal  in  da  want  of  a  duke  of  Cornwall.  Lord  Holt,  and  the  rest  of  the  judges  resolved^ 
ration.  that  this  was  not  such  an  unity  of  possession  as  would  destroy  the  right  of  com- 
When  mon,  because  king  Henry  8.  had  not  as  perdurable  an  estate  in  the  one  as  in 
therefore  a  the  other,  for  in  the  duchy  of  Cornwall  the  king  had  only  a  fee,  determinable 
copyholder  on  the  birth  of  a  duke  of  Cornwall,  which  was  a  base  fee;  but  in  the  tenements 

had  a  right  j^^  question  he  had  a  pure  fee  simple,  indeterminable,  jure  corowz.  See 
of  common^   ju    >i 

in  an  adioin  VJOClD.  4. 

ing  manor  4.  Revell  v.  Sodrell   E.  T.  1788.  K.  B.  2  T.  R.  421. 

qua  co{)y        It  was  argued  by  counsel  in  this  case  that  a  copyholder  might,  as  such,  have 

holder,  and  a  right  of  common  in  an  adjoining  manor;  but  it  could  never  be  contended  that 

be  porchas  y^y  purchasing  that  manor  he  would  extinguish  forever  the  right  of  common  in- 
the"*  ^^*^®*'*  *^  ^'*  copyhold,  because  that  would  injure  the  lord.     The  Court  afler- 

risht  was  wards,  in  giving  judgment  on  the  particular  facts  of  the  case,  did  not  contro- 
considered  vert  the  propriety  of  such  argument. 

as  still  in  ex  Qd.    By  release »  * 

'istence.t  Miles  v.  Eteridge.  E.  T.  1692  K.  B.  1  Show.  358;  1  Keb  499. 

Every  right  Trespass  for  throwing  down  fences;  the  defendant  justified  as  a  commoner, 
of  common  The  plaintiff  replied,  that  the  defendant's  father,  under  whom  he  claims,  did 
may  be  ex  giy^  license  for  to  make  and  continue  the  inclosure  to  him  and  his  heirs,  and 
ti.ngaished  jggyg  was  joined  thereon,  ntrum  liairUiavit  modo  eifonna.  There  was  a  verdict 
of  it*to**the  ^^^  *^®  plaintitf.  A  motion  was  made  in  arrest  of  judgment,  on  the  ground 
owner  of  that  tliis  was  an  immaterial  ibsue.  Per^  Cur.  The  Court  took  time  to  consider, 
the  soil,  but  in  the  interim  made  of  these  expressions:  it  is  ill  by  way  of  licence,  but  it 
and  a  re      ig  good  by  way  of  release  of  common;  but  a  licence  is  determined  by  his  death. 

'•*"*®r,?'*®  A' release  of  common  in  one  acre  is  an  extinguishment  of  the  whole  common. 

acre  will  o  <»  ^     d  c 

Derate  as  ^^'  ^?/  »^^*^rance.% 

aaentireex  Revell  v.  Sodrell.  E.  T.  1788.  K,  B.  2  T.  R.  415. 

tingnish  In  this  case  the  Court  held,  that  by  a  grant  of  a  manor  with  an  extraction  of 

whole  *  ^°^  ^^  ^^^  ^^^^  ^^  '  manor  alien  his  wastes,  altboagh  the  copyholder's  right  is  not  gone, 

ri«ht.t  ^^®  commonable  soil  is  divested  from  his  person;  18  Ass.  pi.  4,     So  where  the  common- 

^  ers  of  a  manor  had  u  right  in  the  king's  waste  in  a  forest,  and  also   another  right    in  the 

lands  of  freeholder^,  the  manor  came  into  the  king's  hands,  and  so  an  unity  was  perfected; 
it  was  resolved,  that  althoagh  the  privilege  in  the  waste  was  not  extinct  as  to  the  copy- 
holders, yet  that  as  to  the  lord,  it  was;  Sir  Wm.  Jones,  349.  ' 

t  It  may  be,  hpwever,  prf>sumed,  sa^s  Mr.  Woolrych  in  bis  Treatise  on  Rights  of  Com- 
mon, p.  149.  both  from  the  general  principle  of  law,  which  is,  that  the  law  works  not  an? 
injary  to  persons,  as  well  as  from  collateral  authorities,  that  a  descent  of  lands  uniting  both 
rights,  would  not  in  any  case  operate  to  a  destruction  of  those  rights. 

t  In  the  case  of  Benson  v.  Chester,  8  T.  R.  40 1 .  Ld.  Kenyon  is  reported  to  have  said, 
that  altboagh  that  might  be  the  case,  where  the  release  is  made  by  one  commoner,  if  it 
were  so,  in  consequence  of  a  release  by  all  the  commoners,  there  would  long  ago  have  been 
an  end  of  almost  all  rights  of  common,  and  he  expressed  a  wish  to  examine  into  the  point 
^  fi  7  ^^  «abscribed  even  to  the  former  position. 

*  A*,  for  example,  by  a  dissolntion  of  the  estate  to  which  the  common  belongs,  as  of 
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So, 


695  1        Trespass.     Justification  for  right  of  common.     The  case  appeared  to  be 
>,  wh*»n    this    a  copyholder  by  inheritance,  to  which  common  belonged  b^  custom,  |Hir- 
the  lord  of  chased  the  freehold  by  these  words,  '^grant,  bargain,  and  ?ell  the  said  mes- 

iv-T^i?***^  *"  suajrc  with  all  the  commons  thereunto  helonemff."     The  point  now  before  the 

irancnisefl     g-^    -  i     .1         i        i  /.    1     °  ^    ■     • 

his  pop>ho)  ^o*^rt  was,  whether,  by  the  acceptance  of  the  grant,  &c.  the  commoa  was 

der.  having  extinct  ?  if  it  was.  whether  it  could  not  be  revived  without  a  special  grant?  The 
a  right  of  C'^urt  said;  the  common  is  extinct  by  the  new  p,urchase,  and  then  the  purcbas- 
coiitmon  an  er  of  the  freehold  cannot  have  it  without  a  special  grant  dU  novo.  See  Cro. 
nexed  to  Jac.253;  Yelv.  189;  1  Bulst.  2;  1  Brownl.  220;  2  id.  209;  Noy.  Rep.  136; 
S  ^ar"  ««»>•  J90;  Gilb.  Tei.  191 ;  Dv  3S9. 

the  tenant  2.  Crowther  v.  OiDFiniJ).  ll.  T.  1705.  K.  B.  1  Salk.  170;  S.  C.  6  Mod. 
by  aecept  19;  S.  C.  but  not  S.  P.  J?    Ld.    Rayra.  1225.  S.  P.  Field  v.  Booth- 

ingthefeoff  by,  T.  T.  1658,  K.  B.  2  Sid.  84. 

ment  loses  p^  Q^,,^  j^  copyholder  that  has  common  of  pasture  in  the  wastes  of  the 
^  '  lord  out  of  the  manor,  has  the  same  as  belonging  to  his  land;  and  if  he  enfran- 
Botifhe  chise  the  copyhold  estate,  still  his  common  remains.  In  such  case  he  must 
«laim  it  in  prescribe  in  the  name  of  the  lord,  viz.,  that  the  lord  of  the  manor,  time  out  of 
JJI'j^g'^"  niind,  had  common  in  such  a  place  for  himself  and  his  customary  tenants;  bnt 
cinctB  of  w^c**©  a  copyholder  has  common  in  the  wastes  within  the  manor,  that  belongs 
the  manor,  to  his  estate,  and  if  the  estate  be   enfranchised,  the  common  is  extinct.     See 

f  f>Of?    I  Co.  Ent.  9.  20 
it  belongs  (B)   As  to  the  suspension  of  rights  of  common.* 

to  the  laud  It  has  been  held,  that  where  a  person,  having  common  appurteuant,  takes  a 
and  not  10  lease  of  part  of  the  land,  in  which  he  has  such  right  of  common,  all  his  conmion 
in*  ^ich*'  shall  be  suspended  during  the  continuance  ol  the  lease;  because  it  was  the  fol- 
cajie  if  he  ^Y  ''f  the.  commoner  to  intermeddle  with  the  land,  over  which  he  had  a  right  of 
enfranchise  common;  8  Rep.  79.  a.;  2  Ro.  Rep.  345. 
the  com  ^       <C)  As  to  the  revival  of  rights  of  common. 

men  will  Jn  the  consideration  of  when  rights  of  comm  >n  once  extinguished  or  suspcn- 
nS?/""t^  ded  will  be  revived,  it  will  only  be  necessary  to  observe,  that  if  a  grant  be 
words  of  re  '"®^®  of  all  commons  used  or  occupied  with  the  land  conveyed  or  leased,  an 
grant.  extinguished  right  will  revive;  Cro.  KHz.  570.  594;  2  And.  168;  ]  Bulst.    17. 

and  when  suspendend.  will  again  take  effect  by  the  removal  of  the  cause  of 
such  suspension;  see  Godb.  4,  Sir  W.  Jones,  285.t 

^  If  a  coDiiiioner  inclose  part  of  the  waste  in  which  he  feeds  his  cattle;  1  Ro.  Ab.  938; 
Or  if  he  disseises  his  lord;   16  If.  7.  11 ;  Bro.  Com.  pi.  12:  or  if  he  be  himself  disseised ;  19 
H.  6.  3S;  nr  where  a  anity  of  possession  takes  place,  which  does  not  extingoirth  the  com- 
mon by  reason  of  the  ineqaality  of  the  estate;  ante,  p.  693;  in  all  these  cases  ihe  right  of 
eomwioii  will  be  saspended.     So  it  seems,  that  onder   the  statutes  for  preserving  wood   in 
the  king^a  forests,  the  commoner  may,  by  giving  his  assent  to  an  inclosure  of  woods,  occa- 
sion a  siispension  of  his  right  daring  the  time  specified  by  the  acts;  sec  22  E.  4.  c.    7;  35 
H.  8.  c.  17.  8.  7.  S;  ISKJiz.  c.  25.  s.  18;  8  Rep.  136;  Godb.  167;  2  Brown!.  289,  322; 
4  Inst.  804,  1  Ro.  Rep,  92;S*ir  W.  Jones,  235;  so  if  he  happen  to  Iransajress   the  forest 
laws;  Sir  W.  Jones.  282.  ® 

t  Thus  in  the  caseof  Bradshaw  v.  Eyre,  Cro.  Eliz.  570.  the  Court  held  that  the  words  of 
the  lease,  ••  aU  commons,  pro6ts,  &c.  occupied  or  used  with  thr,  m^i^  f^^fisnajie  *'  &c  OD- 
erate  as  a  grant  of  a  new  right  of  common.      *' /-j.,.«-r>^-'.i- /"!--_'—:  "«'--,,.,«   '.       .     *     i* 


belongcd^  With  .Jl    ^^'""^or,  x^°^  ^^''troyed  by  uniL'^  ?°"  ^^<^  cZ^mon  '  ^°^  appartonant 

was  not  rerived; 
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Aotmnou  Hail* 

I.  IS  THE  KING'S  BI 

(A)  Relative  to  the  cases  wj 

(B)  Relative  TO  THE  PEBSONsFoi 

(C)  Relative  to  the  time  and 
<a)  By  detendant.  p.  697.  (b)  B 

(c)  Aa  to  the  penally  for  not  Gl 

(D)  Relative  TO  the 

BAIL,  p.  101. 

II.  IN  THE  EXCHEQUE 

III.  OF  THE  ATTORNEY 

MON  BAIL,  p.  701. 

I.  IN  THE 

(A)  Relative  to  the  gases 

1.  ,It  may  be  stated  as  a  genen 

be  arrested,  common  bail  wilt  auffi 

party  mav  or  may  not  be  holden  t 

to  294. 

a.  KiTCHiNr,  V.  Alder,  E 

On  a  rule.io  show  cbubo  why  a 

Court  said-,   if  you  npply  for  relief 

table  termsj  the  Court  can  only  re 

bail  being  tiled. 

(B)  Relative  to  the  persons 
Common  bail  may  be  filed  for  a 

but  it  cannot  bo  filed  for  an  infant, 
ivith  other  defendants  i  see  1  Tidd 

(C)    RBL.*TIVETOTIIETl>n 

I.  Where  the  defendant  has  be 
sex,  or  other  process  thereon,  tie 
or  within  eight  days  after  such  rel 
392;  5  Geo.  2  c.  271;  which  ar. 
reckoned  as  one  of  them,  if  it  slioi 
2,  PRIQMORE  V.  Bradley.  E.  T. 

On  a  bill  of  Middlesex,  returns 
tiled  common  boil  after  the  essoig 
in  term,  and  it  was  contended  tha 
OS  of  Michanlraas  term  prccedin: 
until  tho  firi<t  day  of  full  Icrm  to  c 

3.     COULBEM   v.    S'.OTT-    IV 

In  an  action  againsi  husband  t 
riagc,  the  husband  only  being  ar 
bail  to  justify  for  him  alone.  Th' 
to  justify  for  the  husband  only,  bi 
ante,  vol  4  p.  124  to  13!. 

Tor  in  thai  date  every  person  who  hai 
Jaoa  as  the  abbot  had,  and  bd  Ibe  conii 

*  Filing  comrDon  bail  ii  an  act  or  pr 
and  elTecl  ax  0  commnn  appearnnce 
724.  n.  I.     TbGse  b.-iiJ  ere  nominal,  I 

t  Bnl  ibis  melbod  of  effecting  an  a| 
K.  n.  when  pla i at ilf  proceed ii  by  origi 

t  Tbeie  bail  are  entered  on  a  piece 
Maniped;  bnl  iho  S  Gen.  4.  repeals  tin 
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righto  of  many,  therefore  he  may  make  reparation  to  none.     On  the  contraiy, 
the  more  extensive  the  injury ,"tbe  more  ought  he  to  he  bound  to  make  com- 
pensation.    The  rule  must  be  therefore  discharged. — Rule  discharged.     See 
9  Co.  1 13;  -!  Bl.  Rep   1233;  2  Wils.  443;  4  T.  R    71 ;   I  Rolk  Ahr.  89.  pL 
8.  and  406;  !2  Leon.  203;  2B.  &  P.  86;  Brownl.  197;  5  Co.  72.  h. 
7.  HoBsoN  V.  Todd.  M.  T.   1790.  K.  B.  4  T.  R  71. 
Nor  will  it      Case  by  one  commoner  against  another  for  surcharging.     Defence,  that  the 
be  Bttffi        plaintiff  had  surcharged  to  a  greater  amount.     After  nonsuit  on  that  ground, 
^^^\  ^?'  ,  a  motion  was  made  for  a  new  trial,  because  one  tort  could  not  be  set  offagainst 
uit  if  a      t^o^b^f-     '^^  Court  said:  if  we  were  not  to  set  aside  this  nonsuit,  it  would 
commoner  ^^  holding  forth  this  doctrine  to  the  public,  that  if  one  commoner,  wholiap- 
to  ehow       pened  to  surcharge  in  a  small  degree,  were  injured  in  his  right  of  common,  he 
that  the      could  not  maintain  an  action  against  another  who  surcharged  to  a  much  great- 
plaintiff  has  Qp  degree;  but  that  might  be  productive  of  the  most  mischievous  consequen- 
^hitfed  th'^  ^^^  ^^  ^'  those  persons  who  have  rights  of  common.     It  is  no  objection  to  a 
waste.         commoner  bringing  such  an  action  as  this,  that  he  himself  has  surcharged  the 
I   687   t*  common,  though  each  person  ought  to  recover  damages  in  proportion  to  the 
injury  which  he  receives;  therefore  the  rule  for  setting  aside  the  nonsuit  must 
be  made  absolute. 
8.   Bennet  v.  Spinke.  Norfolk  Sum.  Ass.  1728.  N.  P.  1  Sel.  442.  N.  P- 

6th  ed. 
Aoy  vpecial     In  an  action  on  the  case  against  the  defendant,  plaintiff  declared  that  he  was 
mattei'  of    possessed  of  a  messuage  to  which  a  riffht  of  common  for  all  commonable  cattle 
defence       ^as  appurtenant,  and  that  the  defendant  put  his  cattle  on  the  said  common, 
may  be     ^^  ^|g^  ^^g  ^^  ^^^  ^£  ^^^  ^^  ^^  ^y^^  plaintiff  could  not  enjoy  his  common  m 

^evidence  ^'""^  <x*np'o  moaoy  as  by  law  he  might.     As  to  putting  in  his  cattle,  plea,  not 
althoogb  it  guilty;  and,  as  to  digging  up  the  common;  justification,  that  it  was  to  make  a 
was  at  one  watering  place  necessary  for  drink  for  the  cattle  on  the  common.     On  the  first 
time  conii  issue,  it  was  insisted,  for  the  plaintiff,  that  the  defendant  could  not  give  in  evi- 
dered  necea  clence  his  right  of  common.     But.  p^r  JPvngelly,  C.  B,  "  in  trespass  vi  d  amuM 
plMd  U  ape  *^®  ^^y  evidence  of  defendant,  on  not  ffuilty ,  is,  that  he  did  not  come  on  the 
cially  in  an  ff^'ound,  and  a  right  to  do  so  must  be  pleaded.     But  here  the  whole  declara- 
aetion  on     tion  is  in  issue,  and  so  the  per  qucd  he  could  not  enjoy  in  iam  amplo  modo  as 
the  case.*   of  right  he  ought,  is  paK  of  the  issue;  and  if  defendant  proves  that  he  has  a 
right,  then,  notwithstanding  the  plai'ntifT^s  complaint,  he  does  enjoy,  Sfc.  as  of 
right  he  ought.     This  point  was  settled  by  the  Court  of  C.  B.  in  a  case  I  ar- 
gued, which  came  before  the  Court  on  a  motion  for  a  new  trial,  in  a  cause 
tried  at  Cambridge  before  the  present  Lord  Chr.  King,  then  C.  J.  of  C.  B. 
who  had  ruled  that  the  defendanr  could  not  give  in  evidence  his  right  of  com- 
L  ^88  J  mon;  and  on  motion  for  a  new  trial,  Tracey,  J.  seemed  surprised  at  it;  and  it 
was  ruled  otherwise  by  the  Court,  and  a  new  trial  granted." 

6.   Cf  the  mtjiesses.      Fuf€  an/e,  p.  659. 
7.   Of  the  verdict ySfc. 
I.  Inolrton  v.  Burges.  M.  T.  1683,  Comb.  166;  S.  C.  Carth.  65. 

*  And  whatever  goes  to  overtnro  the  right  claimed  will  conseqnently  operate  aa  a  bar  to 
the  action.  The  lord  of  the  manor  in  which  the  waste  ia,  may,  for  instance,  set  np  a  de- 
fence of  indorore.  Where  the  lord  intends  to  defeat  the  claim  of  common  on  the  plea  that 
the  place  in  qnestion  is  his  freehold,  he  shonld  be  prepared  with  old  granta,  deeds,  leases, 
&c.  as  in  an  action  of  ejectment;  and  it  will  not  be  safficient  for  him  to  prove  leases  made 
of  some  parcels  of  the  waste,  unless  it  appears  that  they  are  applicable  to  the  whole.  So 
oivners  of  common  fields  may  show  a  custom  to  inclose,  which  may  be  done  by  the  pro- 
duction of  old  deeds,  and  the  testimony  of  aged  witnesses;  2  Wils.  269.  The  lord  may 
show  a  lon|^  onstom  to  erect  a  house  on  the  waste,  in  eiclosion  ^  of  the  commoners,  or  his 
tenants  claiming  under  him,  sued  by  a  commoner,  may  prove  a  constant  usage  en  the  part 
of  the  lords  of  the  manor  to  grant  slips  of  land  for  the  purpose  of  building,  whirh  is  usually 
done  with  the  consent  of  the  homage.  It  will  be  presnnned,  on  these  x>ccaBions,  that  the 
lord,  at  the  time  of  his  original  grants  to  hiff  tenants,  reserved  these  priTileges  especially  for 
himself;  5  T.  R.  417.  Allotments  under  inclosure  acts  may  also  be  evidence  both  at  the 
instance  of  the  lords  and  commoners,  which  will  be  more  particularly  mentioned  hereailer 
under  the  title  of  ••  Inclosores  "     To  destroy  a  plea  of  common  of  vicinage  no  further  proof 

IS  needful  than  that  the  lord  of  either  of  the  wastes  has  entirely  inclosed  some  part,  bow- 
ever  small.  "^  ^ 
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Trespass  was  brought  for  taking  turf  and  e 
prescription  to  have  common.  The  plainti  '< 
the  derendant  rejoined  that  an  action  had  b 
joined,  on  the  same  prescription,  which  was 
estoppel.  On  which  the  plaintili'  demurred 
introduced  new  matter  into  his  prescription, 
the  estoppel;  but  at  another  day  judgment  w 
fault  in  the  plaintiff's  declaration. 

2.  The  damages  must  be  governed  by  the 
the  declaration,  and  the  form  of  action  selec 
rights. 

8.   Cftheco9i 
1,   Stylemam  v.  Patrick.  M.  T.  1763.  2  1 

LOR.  3  Keb.  f 

In  this  case,  which  was  an  action  on  tli 
against  the  defendant  for  eating  his  grass  wit 
joy  his  common  so  beneiieially  as  he  had  bee 
he  should  not  have  more  costs  than  damages., 
nature,  and  the  judge  had  not  c  rtified  that  I 

Question.     But  it  was  resolved  that  thi:^  ca! 
/harles;  that  if  indeed  it  were- a  frivolous  acl 
fied  under  the  stat.  of  Eliz. ;  but  it  was  not 
would  in  time  destroy  the  common:  and,  bei 
title  could  not  possibly  come  in  question. 

2.  Edmonson  v.  Edmonson.  H.  T. 
A  verdict  passed  for  the  plaintiff  for  an  inji  i 
with  one  penny  damages;  and  it  pleased  the 
of  Eliz.     It  was  urged,  on  a  rule  to  allovf  t 
standing  the  certificate,  that  this  action  was  ; 
the  v'ourt  held  that  it  was  not  so  necessari]' 
assert  such  a  title  or  right  to  such  an  intei  i 
agamst  a  wrong  doer-«  when  no  question  cou 
ty;  and  therefore  they  ordered  the  rule  to  I  • 
S.  C.  Freem.  214. 

2d.  By  ditfr  ; 
11 
187. 
In  this  case  it  appeared  that  a  custon 
common  for  himself  in  a  waste  till  Lammsifi 
should  have  common  there,  the  lord  being  i  i 
that  the  lord  put  in  more  than  three,  and  tha 
feasant.  The  issue  on  the  custom  being  foun  I 
it  was  moved,  in  arrest  of  judgment,  that  tli  ! 
damage  on  his  own  ground,  on  which  thrc  ! 
Croke,  Js.)  held  the  common  good,  and  sai 
er  way  to  preserve  their  right  and  benefit 
C.  J.)  a;id  another  judge   Yelverton,  J  •  th  i 
also  the  usage  to  distrain,  should  have  beei 
Noy,  that  judgment  was  in  favour  of  the  cor  i 
E.  3.  42;   1  Ro.  Abr.  405. 
2,  Hall  V.  Harding.  E.  T.    1768.  K.  B 
073;  S.  P.  Atkinson  v.  Trasdale.  I 
C.  2B1.  Rep.  817. 
*  When,  hoivover,  the  right  is  not  rostraincd, 
traia  the  lord's  cattio;  Godb.  182;  Yelv.  104.     ^   >. 
nrement;  9  H.  6.  41;   F.   N.  B,   125.  126.     In    i 
be  good  reason,    why  commoners  shoold  be   pci   i 
since  it  is  held  that  even   the  copyholders  of  a   i 
several  pastnre  of  the  lord's  soil,  to  tho  excla^ioi   ] 
2  Saond.  284. 


3,  Kentick  v.  Puroitbr.  Cro.  Jac.  208    i  i 
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The  same        This  was  an  action  of  replevin,  for  taking  51  of  the  plaintiff's  sheep;  the  de- 
rale  holds    fendants  avowed,  saying,  that  one  of  them  had  a  right  of  common  in  respect 
"f?!*!^"'*  of  10  acres  for  two  sheep  on  every  acre;  and  because  the  plaintiff's  sheep 
common      ^ere  injuring  that  right,  they  took  them;  the  plaintiff  pleaded  in  bar  that  he 
ers;^  hot  in  had  eight  actes  of  land  in  A.,  and  that  he  pat  in  two  sheep  for  every  acre,  ac- 
both  instan  cording  to  the  limitation ;  to  which  the  defendant  replied,  that  over  and  above 
ces  sach  a  the  16  sheep  which  the  plaintiff  had  a  right  to  put  in,  they  found   16  belonging 
'^^^^y  ^*"  to  him,  and  that  they  distrained  the  supernumerary  cattle.     The  plaintiff  cle- 
ml^be  re°^  murred.     Lord  Mansfield,  in  delivering  the  judgment  of  the  Court,  said:  up- 
sorted  to  ;t  ?on  this  demurrer,  the  point  insisted  on  for  the  plaintiff  was,  that  the  defend- 
[  690  1  ant  having  no  greater  interest  in  the  place  in  which,  &c.  than  a  mere  right  of 
common,  he  could  not  lawfully  distrain  the  cattle  of  another  conmioner  for  any 
surcharge  whatsoever;  but  that  his  proper  remedy  must  be  either  by  a  writ  of 
admeasurement  of  common,  or  by  the  usual  action  on  the  case.     On  the  oth- 
er hand,  it  was  contended  for  the  defendant,  that  this  being  a  stinted  right  of 
common,  the  plaintiff  might  lawfully  distrain  the  overplus.     To  deduce  tins 
conclusion  it  was,  in  the  nrst  place  alleged  as  a  general  and  established  prop- 
osition, '^  that  a  commoner  may  undoubtedly  distrain  the  cattle  of  a  stranger;" 
and  then  it  was  urged,  that,  in  all  stinted  rights  of  common,  the  supernumera- 
ry cattle  have  no  colour  of  right  to  depasture  upon  the  common;  and  there- 
fore may  properly  be  considered  as  the  cattle  of  a  mere  stranger;  and,  as  such, 
may  be  restrained  by  any  of  the  commoners.     It  is,  however,  unnecessary  to 
give  any  opinion  as  to  the  commoner's  right  of  distraining  where  the  number 
is  absolutely  certain;  that  is,  where  the  commoner's  claim  is  for  10,  20,  or  30, 
without  any  relation  to  the  quantity  of  land.     For,  in  the  present  case,  the 
prescription  is  for  ^'  two  sheep  for  every  acre  of  land;"  and  therefore  the 
whole  number  is  not  absolutely  certain  in  itself,  but  depends  upon  the  number 
of  acres  which  the  commoner  is  possessed  of.     And  there  is  this  essential  dis- 
tinction between  the  two  cases;  that  in  the  former,  the  overcharge  is  clear 
and  sel^vident,  (for  it  requires  no  judgment  or  proof  to  decide  whether  20 
are  more  than  10,)  and  in  such  a  right  of  common  there  would  be  no  colour  of 
right  for  the  overplus  number;  but  in  the  latter  case,  where  the  number  of  cat- 
tle to  be  pastured  depends  on  the  number  of  acres  which  the  commoner  is  pos- 
sessed of,  it  requires  a  medium  to  determine  the  proper  proportion  or  number 
of  cattle,  that  is,  an  admeasurement  of  the  commoner's  land.     And  wheti  the 
question  depends  upon  a  collateral  fact,  or  upon  a  matter  of  judgment,  the  par- 
ty interested  can  never  be  a  competent  judge  in  his  own  cause. 

*  In  the  case  of  commoners,  a  writ  of  admeasarement,  however,  lies;  vtde  ante. 

1  A  commoner  may,   however,  always  distrain  the  cattle  of  a  fellow  commoner  after 
admeasarement;  per  Bl.  J.  3  Wils.  287;  aithoagh  as  to  thelaUer  point,  it  has  been  holdea« 
sach  a  distress  can  be   made  only    for  the  cattle  doing  damage  on  the  distrainer's  part  of 
the  land;  for  if  there  be  a  shack  common  (that  b,  an  open  common  field,  consisting  of  dif- 
ferent parcels  with  inter-comings),  of  which  every  one  knows  his  own  parcel,  ana  cattle 
be  put  on  it  at  an  improper  season  of  the  year,  they  can  be*destrained  only  by  him  on  whose 
parcel  of  the  common  field  they  are  damage  feasant;  1  Roll.  Abr.  665.     Bnt  notwitJiBtand- 
ing  one  commoner  cannot  destrain  the  snrplasage,  where  another  commoners  pnts  on  the 
common  more  cattle  than  are  levant  et  couehant  on  his  land;  yet  if  a  commoner  were  to 
parchase  a  quantity  of  cattle,  aodxlrive  them  immediately  on  the  common  without  being  at 
all  upon  his  land,  and  he  had  no  other  cattle  at  the  time  on  the  common,  it  might  be  a  ques- 
tion whether  another  commoner  conid   not  distrain  them.     On  the^one   hand  it   may  be 
contended,  that  if  the  commoner  whose  cattle  are  distrained  brings  an  action  of  replevin, 
the  issue  would  be  whether  the  cattle  were  levant  et  couehant  on  his  land,  the  affirmative 
of  which  he  will  be  bound  to  prove.     For  to  an  avowry  or  plea  damage  feasant,  the  plain- 
tiff must  prescribe  for  a  right  of  common  for  his  cattle  levafit  et  couehant  on  his  land,  and 
aver  that  these  cattle  being  levant  et  couehant y  he  put  them  on  the  common,  upon  which 
the  parties  will  be  at  issue;  but  as  the  plaintiflf  cannot  prove  that  fact,  he  would  therefore 
fall;  and  it  may  he  further  said,  that  there  is  not  any  exercise  of  judgment  necessary  here 
to  distinguish  the  cattle  which  are  levant  et  couehant  from  those  which  are  not  so.    On 
the  other  hand  it  may  be  said,  and  perhaps  with  better  reason,  that  as  the  commoner  put 
those  cattle  on  the  common  under  colour  and  pretence  at  least  of  a  right,  he  cannot  be  cal- 
led a  stranger,  and  therefore  another  commoner  cannot  distrain  them.     However,  if  the 
law  be  so,  it  seems  to  folloiv,  that  in  the  case  now  put,  the  commoner  can  only  traverse  the 
avermeutof  the  levan^y  and  couchancy  of  the  cattle:  though  the  contrary  was  adjudged  in 
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3.  Whitman  v.  King.  M. 
Replevin  was  brought  for  taking  catt] 
and  the  pleas  in  bar  set  out  a  right  of  comi 
tual  agreement  between  the  plaintiff  and 
any  sheep,  or  other  cattle,  loose  into  certa 
there  were  covenants  to  that  effect.  The  ] 
but  the  Chief  Justice  said,  that  the  plair 
right,  and  that,  with  regard  to  the  avowant 

4,  HiNCKsv.  Clerk  E.  T.  1 
Error  on  a  judgment  in  replevin,  record 

ant.  It  is  here  unnecessary  to  set  out  thd 
duced  from  them  being  merely  that  a  com 
stranger  put  into  a  common.  See  15  H.  'i 
pi.  39:  F.  N.  B  128;  9  Rep.  112;  Godli 
Sty.  482;  Freem.  273, 

5.  Cully  v.  Spearman.   H.  ' 
In  this  case  the  Court  held,  that  a  distP! 

common  of  pasture,  to  which  two  tenants 
was  made  jointly,  on  the  ground  that  it  we  f 
sessions,  and  not  of  their  mutual  estates. 


VI.    RELATIVE  TO  THE  EXTI>  I 
AND  REVIVAL  OF  RI(  \ 

(A)    As  TO  THE  EXTINGUISHME!^  J 

let.  By  unity  of  \ 
1.  Peirs  v.  Lacy.  M.  T,  1693.  K.  J I 
In  this  case  many  cases  were  cited  to  p  ' 
by  unity  of  possession ;  and  among  the  r  i 
shall  v.  Hunter,  Yelv.  189,  was  alluded  1  i 
er  for  life  having  comiqon,  &.c.  purcbasec 
granted  to  him  by  the  lord,  cum  pertinent  . 
unity  of  possession  his  common  was  desri  i 
these  general  words  cum  pertinentiis.  S(  ! 
E>  3.  25.  45;  7  H.  6.  3;  Bro.  Extinguisl  i 
on.  128;  Cro.  Eliz.    70. 

2.  Badger  V,  Ford.  H.  T.  U  I 

In  this  action,  the  foundation  of  which  \ 

peared  that  the  messuage  and  land,  in  r(  ] 

was  claimed,  had  about  50  years  ago  vest  < 

he  regranted  the  same  as  a  copyh6ld,  wi  : 
hold  according  to  the  custom  of  the  man< 

the  case  of  Atthill  v.  Atthill,  Winch 'b  Ent.  97Q 
If,  indeed,  he  iihoald  drive  them  among  hisothi 
trained  by  another  commoner  along  with  aomo  ( 
were  levant  et  couehant,  the  issue  woald  be  f(    i 
tie  are  distrained,  becaose  it  then  cornea  to  a  qi    i 
ders,  346. 

*  It  abonld  seem  also,  that  where  a  commoE  I 
raoner  may  take  the  wheel-barrows,  nets,  oara  I 
general  fishery  it  has  been  so  adjadged;  Cro.  C 

t  A  right  of  common  being  an  incorporeal  h 
not  be  divested.     For  thoogb  a  person  entitled     i 
enjoyment  of  it;  jet  by  non-aser  only  for  a  tin 
or  interest  therein. 

t  But  the  lord,  it  is  presamed,  cannot  exerci  i 
Wa<:kins  on  Copyholds,  by  Coventry,  y.  65S  i 
there  are  authorities  to  prove  that  where  the  \«  I 
taken  comes  by  purchase  to  the  commoner,  it  I 
Rep.  2;  SirVV.  Jones,  286. 

§  So  a  shack  common  is  not  destroyed  by  t1      i 
pnblic  good  requires  an  nsei  without  inclosure 
to  common  par  cause  de  vicinage. 

VOL.  V 


TocoBiti  the  tepcmeot,  ID  respect  of  which  ;be  action  was,brought,hoving  vested  in  the 
taMsDcb  lord  by  rorfeilure,  the  right  of  common  became  cxiin^'uished,  end  the  rcgrant 
■D  nnitj  cf  jjj-jj  ^  ^  copyhold  tenement,  cwn  peiiineniiU,  did  n  it  recreate  the  right  ofcom- 
''°'^""'  mon.  A  Tcvdict  was  found  for  the  plaintilT  A  motion  was  now  made  to  en- 
""ijiV  ter  a  nonsuit,  which  the  CouTi  refused  to  listeo  to:  observing,  when  acopy- 
rijbt  of  hold  len«ment  is  seised  iolo  Ihe  hands  of  the  lird,  il  does  not  therefore  lose  ita 
common,  right  of  common;  for  that  right  is  annened  to  all  customary  tenements  demised 
[  «93 1  or  demisable  by  copy  of  Court  roll;  and  while  the  estate  remains  in  the  lord  it 
th*  pcmn  continues  demisable,  if,  indeed,  the  lord  grants  the  fee  to  a  copyholder,  it 
"""*  «'['"■  never  can  again  become  a  copyhold  estate,  for  it  ceases  to  be  demiseable  hf 
liw^da  !•  court  roll;  as  the  case  however  stands,  the  rule  must  be  refused*  SeoYelr,  ' 
obioh  tha  189:  Ow.  122:  Poph.  172;  2  Brownl.  4T;  6  Mod.  20. 
eommos  »  3.  Rex  v.  Hermitage.  E.  T.  1G9I.  K    B.Carth.24l. 

umexed,         j^  right  of  common  was  appendant  to  certain  tenements,  which  were  parcel 
["of  the  Abbey  of  Sarum  in  acommoti  that  was  parcel  of  Ibe  duchy  of  Cornwall. 


iwhtorcomljpon  the  dissolution  of  the  Abbey  of  Sarum,  tiicsc  tenements  became  vested 
^D  exBU,  in  king  Henry  8.  in  fee,  in  whom  the  duchy  of  Cornwall  was  then  vested,  for 
eqnil  in  da  want  of  a  duke  of  Cornwall.  I^ord  Hnll,  and  the  rest  of  the  judges  resolved, 
ntioa.  that  Ibia  was  not  such  an  unity  of  possession  as  would  destroy  the  right  of  cottt- 
When  mon,  because  king  Henry  8.  had  n-rt  as  perdurable  an  estate  in  Ihe  one  as  in 
tberarore  ■  the  other,  lor  in  the  duchy  of  Cornwall  (he  king  had  only  a  fee,  determinable 
copj'hoider  oQ  the  birth  of  a  duke  of  Ciirnwall,  which  was  a  base  fee;  but  in  the  tenements 
had  ■  riglii  j^^  question  he  had  a  pure   fee  simple,  indeterminable,  jure  coroim.     See 

in  an  adiain  "Onb-  4. 

iogmanoT  4.   Rbyell  v.  Sodhell   E.  T.  1188.  K.  B.  2  T.  R.  421. 

gua  enpj        II  was  u'gued  by  counsel  in  this  cose  that  a  copyholder  might,  as  such,  have 

bolder,  vid  a  right  of  common  in  an  adjoining  manor ,-  but  it  could  never  be  contended  that 

Im  purebu  jjy  purchasing  that  manor  he  would  exlinguisii  forever  the  right  of  common  in- 

^^'™^""cident  to  his  copyhold,  because  that  (vouid  injure  the  lord.     The  CouH  after- 

riibt  wu    wards,  in  giving  judgment  on  the  particular  facta  of  (he  case,  did  not  contro* 

dODiidered  vert  the  propriety  of  such  argument. 

uMillinai  2d.    By  reUasf.  ' 

■iKBnc«.t  Miles  v.  Etf.ridge.  E.  T.  1692  K.  B.  I  Show.  358;  1  Keb  499. 

Every  rigbt     Trespass  fortbrowing  down  fences;  the  defendant  justified  aa  a  commoner. 

of  coDiinon  The  plaintiff  replied,  (hat  the  defendant's  father,  under  whom  he  claims,  did 

■pay  be  ex  gjye  license  for  to  make  and  continue  the  inclonure  to  him  and  bb  beirs,  and 

liDgniBhad    j^^^^  was  joined  thereon,  t;/r«m  ItcntiavU  moiio  etfonwt.     There  was  a  verdict 

ofiVto"he*^^  •'■^P'"'"*'''"     A  motion  was  made   in   ariest  of  judgmeiii,  on  the  ground 

owner  of     that  lliis  was  an  immaterial  ibsue.   Per.  Cur.  The  Court  (ook  time  to  consider, 

the  aoil,     but  in  the  interim  msdc  of  Ihese  expressions,  it  is  ill  by  way  of  licence,  but  it 

and  1  re       ia  good  by  way  of  release  of  common;  but  a  licence  is  determined  by  his  death. 

Ieaa«  of  ""^  ^,|,g]p^g  of  common  in  one  arro  is  an  extinguishment  of  the  whole  common. 

«™.r'a.  "  3''-  %  sev,rance.% 

Hentireex  Revel.,  v.  Sodeell.  E   T.  1788.  K.  B.  2  T.  R.  415. 

Ungaiah  In  this  case  the  Court  held,  that  by  a  grant  of  a  manor  with  an  extraction  of 

ment  of  the      .  ^ 


'      •Bnliribelordo; 

r  a  manor  aliei 

]  b>a  waata 

1.  allboiigh  the  copyholder 

•a  right  i.  not  gone. 

ibe  commonable  aoil 

1  i>  div»led  fr. 

on;  l8A»s.pI, 

4,     Sow! 

Qcre  the  common. 

on  of  a  manor   had 

H  rif  ht  in  tha 

kiag'a  wa, 

te  in  a  torest,  ar 

id  also   an 

other   right    in  the 

the  manor  cat 

it  was  rMolved,  (bni 

t  although  the 

pri.ilege  i[ 

1  the  waelo   wa£ 

icl  aa  to  the  copy- 

n.Bs:  Sir  Wm.  Jones,  349. 

t  II  may  be.  how. 

!VOr,  pr.>anmec 

I,  eajB  Mr. 

Woolrvch  in  hii 

1  Trealiee 

on  Rights  of  Com- 

mon,  p.  149.  both  Trom  (he  ^enersl 

prin<:iple  ■ 

of  law,  whkb  i, 

1,   that  the 

'  iandg  tiniling  both 

injory  to  peraons,  as 

well  ai  from  c 

.Ihoriiiea,  thai  a 

descent  ol 

rights,  wDold  not  in  i 

in  J  cB.e  opera 

,10  "m'iJ^ 

truclion  of  ihoao 

right.. 

480  COMMON' . — Jis  to  {in  Su82)tmwn. 

I  6  95  1  Trespass.  Justification  for  right  of  common.  The  case  appeared  to  be 
So,  whpn  this  a  copyholder  by  inheritance,  to  which  common  belonged  by  custom,  pur- 
the  lord  of  chased  the  freehold  by  these  words,  '*grant,  bargain,  and  sell  the  said  mes- 
a  manor  en  ^^^^  ^jtjj  ^11  the  commons  thereunto  belongmg."  The  point  now  before  the 
his  cop>hol  Court  was,  whether,  by  the  acceptance  of  the  grant,  &c.  the  common  was 
der,  having  extinct?  if  it  was.  whether  it  could  not  be  revived  without  a  special  grant?  The 
a  right  of  Court  said ;  the  common  is  extinct  by  the  new  purchase,  and  then  the  purcbas- 
common  an  er  of  the  freehold  cannot  have  it  without  a  special  grant  de  novo.  See  Cro. 
nexed  to     Jac.253;  Yelv.  189:  1  Bulst.  2;  I  Brownl.  220;  2  id.  209;  Nov.  Rep.    136; 

rv'^tatr''  M'^^-  >90'  ^''^^'  Ten.  191 ;  Dv  3f?9. 

the  tenant  2.  Crowther  V.  Oldfield.  li.  T.  1705.  K.  B.  1  Salk.  170;  S.  C.  6  Mod. 
by  accept  19;  S.  C,  but  not  S.  P.  ^    Ld.    Raym.  1225.  S.  P.  Field  v.  Booth- 

iDgthefeoff  BY,  T.  T.  1658.  K.  B.  2  Sid.  84. 

njent  loses  p^f,  Q^j/,^  ^  copyholder  that  has  common  of  pasture  in  the  wastes  of  the 
"S  ^'  lord  out  of  the  manor,  has  the  same  as  belonging  to  his  land;  and  if  he  enfran- 
Bat  irhe  chise  the  copyhold  estate,  still  his  common  remains.  In  such  case  be  must 
elaim  it  in  prescribe  in  the  name  of  the  lord,  viz.,  that  the  lord  of  the  manor,  time  out  of 
o  t°i*h  ^  niind,  had  common  in  such  a  place  for  himself  and  his  customary  tenants;  but 
cincts  of  ^^cre  a  copyholder  has  common  in  the  wastes  within  the  manor,  that  belongs 
the  manor,  to  his  estate,  and  if  the  estate  be   enfranchised,  the  common  is  extinct.     See 

[  60M    I  Co.  Ent.  9.  20 
it  belongs  ( B)  As  to  the  suspension  of  rights  of  common.* 

to  the  land  It  has  been  held,  that  where  a  person,  having  common  appurtenant,  takes  a 
"hi? estate*  ^^*^®  of  part  of  the  land,  in  which  he  has  such  right  of  common,  all  his  common 
In  which  *  ®^^^'  ^®  suspended  during  the  continuance  cl  the  lease;  because  it  was  the  foi- 
case  if  he  'X  nf  the.commoner  to  intermeddle  with  the  land,  over  which  he  had  a  right  of 
enfranchise  common;  8  Rep,  79.  a.;  2  Ro.  Rep.  345. 
the  cona  ^       rC)  As  to  the  revival  op  rights  of  commox. 

mon  will  In  tijc  consideration  of  when  rights  of  commr>n  once  extinguished  or  suspcn- 
withooT  ^^^  ^^^*  ^^  revived,  it  will  only  be  necessary  to  observe,  that  if  a  grant  be 
words  ofre™*^®  of  all  commons  used  or  occupied  with  the  land  conveyed  or  leased,  an 
grant,  extinguished  right  will  revive;  Cro.  Eliz.  570.  594;  2  And.  168;  1  Bulst.    17. 

and  when  suspendend,  will  again  take  effect  by  the  removal  of  the  cause  of 

such  suspension;  see  Godb.  4,  Sir  W.  Jones,  285. f 

"*  If  a  cooiiuoner  inclose  part  of  the  waste  in  which  he  feeds  his  cattle;  1  Ro.  Ah.  938; 
t>r  if  he  disseises  his  lord;  16  l\.  7.  1 1 ;  Bro.  Com,  pi.  12:  or  if  he  be  himself  disseised ;  19 
H.  6.  38;  or  where  a  unity  of  posserfsion  lakes  place,  which  docs  not  extinguish  the  com- 
mon by  reason  of  the  inequality  of  the  estate;  ante,  p.  693;  in  all  these  cases  the  right  of 
comujou  will  be  suspended.  So  it  seems,  that  under  the  statutes  for  preserving  wood  in 
the  king*B  forests,  the  commoner  may,  by  giving  his  assent  to  an  inclosure  of  woods,  occa- 
sion a  sqspension  of  his  right  during  the  time  specified  by  the  acts;  sec  22  E.  4.  c.  7;  35 
H.  8.  c.  17.  s.  7.  S;  18  Eliz.  c  25.  s.  18;  8  Rep.  136;  Godb.  167;  2  Brownl.  289.322; 
4  Inst.  304,  I  Ro.  Rep,  92;Sir  W.  Jones,  235;  so  if  he  happen  to  transffrcss  the  forest 
laws;  Sir  W.  Jones,  282.  ^ 

t  Thus  in  the  caseof  Bradshaw  v.  Eyre,  Cro.  Eliz.  670.  the  Court  held  that  the  words  of 
the  lease,  «•  all  commons,  profits,  &c.  occupied  or  used  with  the  said  messuage,'*  &c.  op- 
erate as  a  grant  of  a  new  right  of  common.  For  although  it  was  not  common  in  the  pur- 
chaser's hands,  yet  it  was  quasi  common,  used  therewith;  and  though  not  the  same  com- 
mon WHS  used  before,  yet  it  was  the  like  common;  see  Cro.  Eliz.  794.  Where  common 
appurtenant  to  a  messunge  was  extiniruishcd  by  unity  of  possession  in  the  lord's  hands;  it 
was  held  that  a  grant  by  the  lord  of  the  messuage,  with  all  common  appurtenant,  did  not 
pass  the  common  extinct.  But  thai  a  grant  of  all  commons  usually  occupied  with  the  said 
messuage  vvonid  have  passed  such  common  as  the  first  was;  2  And.  168;  Moo.  467;  Bulst. 
^1-  u^  '■®^»^*'  will  take  placeafteran  interruption  of  the  right  by  the  unity  of  the  estate  to 
which,  &c.  with  the  estate  in  which,  &c.  if  the  one  be  not  of  so  perdurable  a  natare  as  the 
other,  and  become  at  any  time  severed.  As  if  a  parsonage  having  common  appendant  out 
of  the  lands  of  an  abbot  be  appropiiated  to  the  abbacy,  and  be  afterwards  disappropriated: 
Uodb.  4  Anon,  et  ante.  p.  693.  Dal  this  case  only  applies  to  appendant  and  appurtenant 
commons  where  they  are  apportionable,  for  where  a  person  had  common  in  gross,  derived 
rrom  the  abbot  of  VV.,  which  was  destroyed  by  unity  of  possession  in  the  crown,  with  the 
lands  in   which  tho  common  was,  and  the  crown  granted  the  land  to  which  the  commoti 

min*"*!    •'^J-      .®  ''''"■**'''   ^""^^  ^'*'*''*'  '''''^'  libertatis,  privilegia,  el  franchU,    ^c. 
quot,  ^c,  rtUquiSy  ^'Cy  It  was  resolved,  that  being  common  in  gross  it  wag  not  revived; 


Bat  when  4.  Collins  v.  Shapland.  E.  T.  1738.  C.  P.  Barncs,-412. 

tbehnsband  ^  ^^^e  to  show  cause  why  judgment  should  not  be  set  aside,  the  wife  hav- 
been  served '"^S  never  been  served  with  process,  was  dischar^red,  the  service  of  the  hus- 
with  a  pro  hand  being  held  sufficient  to  authorise  the  plaintifl^ entering  common  hail  for 
ceu,  he      himself  and  a  wife. 

•Qgbttefile  6    Clark  v.  Norrit.  E.  T.   1789.  C.  P.  1  H.  Bl.  235, 

common  1^^  defendant  and  his  wife  were  joined  in  the  writ;  he  entered  an  appear- 

both.^'  ance  for  himself  onlj:  the  plaintiffsigned  judgment  without  demanding  a  plea. 
On  motion  to  set  it  aside,  it  was  contended  that  the  judgment  was  regular,  in- 
^h^°^h  Asmuch  as  the  defendant  ought  to  have  entered  common  appearance  for  him- 
tered*com°  ®^'^*"<^  ^is  wife.  But  the  Court  held  the  judgment  irregular,  and  that  a  de- 
mon bailfor  ™^^  ^^  pJ«a  was  necessary . 

himself  on  (6)  By  plaintiff  according  to  the  siatule, 

ly,  it  was  For  the  words  of  the  statute,  see  afite,  vol.  I.  p.  725. 

l^denthat  ].  Smith   v.  Painter.    M.  T.    1788.  K.  B.   2  T.  R.  719. 

CO  Id  t  Application  to  set  aside  a  judgment.  It  appeared  that  the  writ  was  retura- 
sign  jade  ^^^^  ^^^  *^^^  December,  as  of  the  first  return  of  Hilary  term.  Notice  of  de- 
ment with  claration  was  delivered  on  the  5th  of  May,  as  of  Ea.ster  term;  but  common  bail 
ODt  deman  not  being  filed,  the  plaintiff  filed  it  according  to  the  statute  on  the  3d  of  June; 
dig  plea.*  and  a  rule  to  plead  being  given,  the  plaintiffsigned  judgment  for  want  of  a  plea. 
[  ^^^  J  But  the  Court  said,  the  bail  ought  to  have  been  filed  in  the  term  when  the 
Common  writ  was  returnable,  and  not  in  the  term  following. — Rule  absolute, 
bail  for  the  defendant  filed  by  the  plaintiflT.  ought  to  be  of  the  term  in  which  the  writ  is  retiir  nabia 

'and  not  of  the  following  term. 
Bat  it  has  2.  Prigmore  v.  Bradlev.  E.T.  1805.  K.  B.  2  Smith,  405;  S.C.  6  Ea0t,314. 
been  hold  'pjj^  plaintiff  proceeded  by  bill,  returnable  the  first  return  of  Michaelmas 
mav  be  fil  ^®''^'  ^^^  ^^^  return  was  not  entered  till  the  22d  of  January,  afler  the  cssoign 
ed  before  ^^7  ^^  Hilary  term,  the  day  before  the  commencement  of  tull  term.  On  mo- 
the  quflrto  tion  to  set  aside  a  judgment  of  non  pros*  the  question  was,  whether  an  appear- 
die  poit  of  ance  so  entered  could  be  filed  as  of  Michaelmas  term  preceding?  Ana  the 
the  first  re  Court  said,  that  until  the  commencement  day  of  full  term,  the  23d  of  January, 
torn  of  the  ^j^^  party  was  at  liberty  to  enter  his  appearance  as  of  the  antecedent  term, 
loiiowmg  ^    j^^^^^  ^^  Hughes.  E,  T.  1797.  K.  B.  7  T.  R.  206. 

The  writ  was  returnable  in  Trinity  term,  at  which  time  the  defendant  gave 
And  m  or  ^  cognovit;  but  judgment  had  not  been  signed  till  Hilary  term;  afler  which,  in 
rant  a  jadir  *^®  same  term  common  bail  was  filed;  this  was  contended  to  be  irregular  But 
ment  on  a  the  Coiirt  said,  the  irregularity  was  waived  by  the  cognovit;  and  that  it  waA 
eogncvii,  quite  sufllicient  that  judgment  now  appeared  to  have  been  regularly  entered  up; 
common  the  plaintiff  having  since  filed,  common  bail  nunc  pro  tuncy  for  the  defendant, 
bail  maybe  ^^^  Qf  td^  i^,^  subsequent  to  that  in  which  the  writ  in  returnable  nunc  pro  tune. 
And  if  the  4.  Doo  V.  Butcher.— E.  T.  1790   K.  B.  3  T.  R.  61  J. 

^®^®'*^°*  On  a  rule  to  set  aside  proceedings,  it  appeared  that  the  declaration  was 
a  wroniE  against  the  defendant,  by  the  name  of  Tlwmasy  and  the  writ  John;  to  which  it 
name  and  ^^^  replied,  that  as  common  bail  was  filed  by  the  name  of  Thomas,  his  right 
the  plaintiff  name,  no  advantage  could  be  taken.  In  support  of  the  rule  it  was  admitted, 
file  com  that  as  the  plainti^  had  filed  common  bail  for  defendant,  according  to  the  sta- 
men bail  tute^  it  ^aa  competent  to  him  to  rectify  the  original  mistake.  And  of  that  opi- 
forhimin    nion  were  the  Court. 

Mme;  ^-  Delancy  v.  Cannon.  M.  T.  1808   K.  B.  10  East,  327. 

Or  if  he  file  On  a  rule  to  set  aside  proceedings,  it  appeared  that  the  writ  had  been  sued 
common  out  by  the  name  of  John,  and  common  bail  filed  against  him  by  the  same  name, 
f^\'  '  ^i^c^  ^^en  the  plaintifi^  declared  against  him  by  the  name  of  Kobert,  his  real 
for  him  in  n^me  sued  by  the  name  of  John.  The  Court  held  the  proceedings  irregular, 
by  which    ^"^  made  the  rule  absolute, 

be  18  sued,  *  Yet  in  the  case  of  Rnssell  \r.  Bachanan,  cited  Man,  ex  Addend.  625;  where  an  appear- 
and declare  ance  was  entered  for  the  husband  only,  who  disclaimed  any  interference,  and  an  appear- 
against  him  ance  was  entered  for  the  wife  according  to  the  statnte;  and  the  plaintiff  suing  them  jointly, 
in  his  right  the  hnsbaod  filed  bis  plea  only.  The  Exchequer  refa<«e  to  set  aside  a  judgment  ajgoed  for 
name  it  is  want  of  a  plea, 
irregolar.f        1  Bnt  if  the  writ  and  declaration  be  against  Ihe  defendant  in  his  right  name,  nommoa  bail 


6.  Coxv.  B-icKKELi..  T.T.  I822K.B.  5B.  i^  A.  89i;S.C.  1  D.^R.545.  L  700  ] 

The  plaintiff  having  sued  out  a  writ  against  four  defendants,  for  aeparale  And  where 
causes  of  action,  and  filed  separate  denlarationa  againet  three  of  ihem  condi-  P'*'""*^  ■• 
tionall;,  and  given  three  separate  riile^  to  plead,  afterwards  entered  a  comrri'in  ^rii»«aknt 
appearance,  according  to  the  statuti!,  ftir  all  the  three  defendants  jointly,  and  ■eTeriil  de 
signed  three  separate  interlocutory  judgments  Pir  want  of  a  plea.  The  Court  fenduiti, 
held  this  to  be  irregular;  for  by  declaring  separately  against  the  three  defend-  ood  filed  se 
anta,  the  plainliii' had  made  three  separate  causes,  and  had  thereby  elected  toP"'"'^''' 
proceed  separately  j  and,  by  the  practice  of  the  Court,  he  ought  to  have  enter-  iV^J^'*kJ|*j 
ed  a  separate  appearance  for  each  of  them.  en  ,h„  t, 

7.   WANSErv.  More.  M.  T.  1792.  K.  B.  5T.  R.  65.  eontdnotsf 

On  showing  cause  against  a  rule  for  setting  aside  interlocutory  judgment,  terwatdasB 
because  il  appeared  to  have  been  signed  on  the  ad  of  November,  and  common '«'  »  joint 
bail  was  not  med  by  the  plaintiff  till  the  ^d,  il  was  sworn  that  the  judgment  *?v<'<" 
was  not  in  fact  signed  until  after  common  bail  was  filed  ^  and  the  Court,  after 


consulting  the  master,  said  it  was  the  established  practice  to  sign  judgment  oi 
the  2d  ^November,  before  the  essoign  day,  in  all  cases  where  common  bail  is  where  the 
filed  between  the  2d  and  6th  of  November.  plamtilf  ha 

cammoii  bail  for  tha  derendant.  belweeo  the   2d  tnd  6ib  November,  ia  enlilled  to  jndg-  ving  filed 
menl,  iliiaignedaearihedaj  before  the  eHoign  ds^  (SdNoveinber,)  of  M.  T,* 

(c)  A  to  l/te  penally  fornct  filing  coimaon  bait.  Themlrffor 

White  v.  Holland.     H.  T.  1726.  K.  B.  2Stra.  737-  '^«  P""''? 

In  this  case  it  was  resolved,  that  the  rule  for  the  payment  of  51.  for  not  filing  "„,  gj^ 
common  bail,  according  to  the  9  ^  10  W.  3.  c.25.t    should  be  made  absolute  "omn,^ 
ia  the  first  instance,  the  words  of  the  statute  being,  (hat  the  Court  shall  imme-  bail  in  time 
diately  award  judgment,  whereon  the  plaintiirmay  take  out  execution.     See  5  is  abaolote 
Mod.  392.  in  "l"'  fint 

(D)  Relhtivb  to  the  application  for  disch.\rcing  os  common  bjil.        "t'^t^i'  i 

The  defendant,  when  entitled  to  be  discharged  on  common  bail,  must  make    I     '^'  J 
an  application  to  the  Court,  or  a  judge  at  chambers;  see  Tidd,  502,  7th  ed. 


II.  IN  THE  EXCHEQUER,  &c, 
]In  the  Exchetiuer  the  practice,  as  regards  common  bail, 
the  K.  B.,  and  in  the  Common  Pleas  there  is  no  common  i 
appearance  is  entered;  see  airfe,  vol  I .  from  722  to  728. 


III.  OF  THE  ATTORNEY'S  UNDERTAKING  TO  FILE  COM- 
MON BAIL. 

See  ante,  vol.  1 .  from  p.  727  to  728. 

An  attorney  by  not  entering  an  appearance  pursuant  to  his  undertaking, 
renders  himself  liable  to  an  attachment;  see  Mould  v.  Roberls,  4  D,  &  K. 
719. 

<tt  0UimO«  tiCOUttCd-  See  til.  Corponiiicn. 

Cominon  (EountS- 

filad  for  him  bj  the  plaintifT  according  to  the  slulnls  in  a  wrong  nams  may  be  amended; 
Whealon  v.  Packman,  8  Wiis,  19.  abridged  anle,  vol.  i-  p-  736. 

•  By  Reg.  Geo.  F..  T.  1SST,  it  i»  ordered,  ihnl  a»  clerkg,  Jlc.  do  wilhin  10  days  afler 
the  end  or  every  term,  daliver  to  the  aecondary  a  nule  of  nil  sacb  appearances  ae  have  been 
made  onto  them  befure,  and  by  whom  ihey  wer,j  made,  so  ibal  Lhe  petson  appointed  to 
enter  the  hnila  may  hdd  vrliether  Ihey  are  filed  for  fvery  such  appearance  or  not  And  by 
Reg.  Geo.  1736.  2.  Stra.  1027.  it  ia  ordered,  thxt  In  all  cases  where  commoa  bail  ahall  ba 
filed  by  the  plainllff  for  the  dsrendnnl,  by  virlne  of  the  act,  iheao  words  shall  be  written  on 
the  bail  piece,  viz.  filed  aceording  to  the  alatule.,  or  words  to  lhe  like  eSecr.  And  by 
Bl  Geo.  3.  c.  124.  and  &T  Geo.  3.  c.  101.  if  lhe  derondani,  on  being  penonnlly  served 
with  lhe  snmmona  or  Htlachment  by  original,  do  not  appear  at  the  retnrn  ofanch  writ,  or 
oflho  diitrin^ai,  as  the  case  may  be,  or  wilhin  eight  days  aher  the  rolatn  thereof,  Ibe 
plaintiff  upon  affidavit  being  madf'and  tiled  in  proper  conn,  efthe  poisonal  aerTice  ofanch 
■animons,  or  Bttachmeni,  or  of  lhe  doe  exocnLion  of  such  diifrinsoj,  &c.  may  enter  a 
coiiinion  appeannce  for  the  defendant,  dnd  proceed  theieon  as  if  he  had  himself  entered 
hu  Bppear.ince.  And  by  the  Maiiay  Acts,  a  common  appearance  may  bo  entered  by  the 
pUinliO'ia  actions  against  vulanleer  >!oldiers;  see  G3  Geo.  3.  c.  IT. 

t  Which  imposea  that  penalty  for  not  lilin|  cnmmoa  bail  in  time. 


see  tits.  Annuity,  Arbitration  and  Award,  Assumpsit,  isanKrupt,  i nils  and 
Notes,  Charter-party,  Composition  with  Creditors,  Contract,  Contribotion, 
Covenant,  Declaration,  Frauds,  Statutes  of,  Goods  sold  and  delivered,  Chia- 
rantee,  Insuance,  Money  lent.  Money  paid,  Money  had  and  received,  Party- 
wall,  School  and  Schoolmaster,  Tolls,  Wager,  Warranty. 

<!l^01ll1llOtl  XtlfOtntft.  See  tits.  Informed';  Penal  Aciions;  Qui  tarn  ^c^ 
iions, 

fRommon  9Uun  See  tit.  Couhq, 

r  702  -|  Impy  v.  Taylor.  H.  T.  1814.  K.  B.  3  M.  &  S.  166. 

The  word.  The  question  raised  in  this  case  was,  whether  an  allegation  that  an  action 
-*his  Majes  was  depending  in  his  Majesty's  Court  of  the  Bench  at  WestminBteTy  was  siu- 
ty^s<'^<»^r^  tained  by  proof  of  a  previous  bill  of  Middlesex.  The  Court  held  it  was  nol,  as 
Bo  eh  at  ^^  ^"^^  averment  the  common  bench  must  be  intended;  observing,  suppoising 
Westmins  the  words  "  Court  of  the  Bench"  to  be  equivocal,  the  addition  of  "  at  West- 
ter,"  apply  minster,"  designates,  by  its  locality,  the  Court  of  Common  Bench:  th6  Court 
to  the  Court  of  K.  B,  would  have  been,  wheresover,  &c.  See  Rex  v.  Lennard,  1  Show, 
of  Comnu>o  302. 

do^S!>\de      ®ommon  l^leas  at  Itancaster,   See  tits.  Courts. 

k"r  the        (EomntOn  UrCOtortB.     See  tits.  Fine  and  Recovery. 

CCOtlttltOU  SCOllI-     See  tits.  Barrestry.  Scoldy  Slander, 

COMMOJ>rS,  HOUSE  OF,    Bae  His.  Bankrupt,  Election,  HustingSy  Par- 
liament. 
I.  AS  TO  THE  COMMON  MODE  OF  SUING  MEMBERS   OF 

THE  HOUSE  OF  COMMONS,  702. 
II.  PRIVILEGES  OF  MEMBERS  OF  THE  HOUSE  OF  COM- 
MONS. 

(A)  From  being  holder  to  bail,  p.  703. 
?B)  —  attached,  p.  705. 

?C) TAKEN  IN  EXECUTION,  p.  706. 

III.  DISABILITIES  OF  MEMBERS  OF  THE  HOUSE  OF  COM- 

MONS,  p.  706 

IV.  RELATIVE  TO  THE  PRIVII  EGES  OF  THE  SERVANTS 

OF  THE  HOUSE  OF  COMMONS,  p.  706. 


I.  AS  TO  THE  MODE  OF  SUING  MEMBERS  OF  THE  HOUSE 

OF  COMMONS. 

As  the  course  which  the  plaintiff  is  to  adopt  on  suin^  a  member  of  the  House 
of  Commons  is  similar  to  that  which  is  to  be  pursued  on  proceeding  against  a 
peer,  in  order  to  avoid  unnecessary  repetition,  the  cases  on^the  subject  will  be 
collected  under  tit.  Parliament. 


11.    PRIVILEGES  OF  MEMBERS   OF  THE  HOUSE  OF  COM- 
MONS. 

[  703  ]  (A)  From  being  holden  to  bail. 

llembeniof  j.  The  king  v.  John  Wilkes,  M.P.  E.  T  1765.  C.  P.  2  Wils.  161. 
of  Com*"^  On  the  arrest  and  commitment  of  John  Wilkes  to  the  Tower,  under  a  gen- 
mom  are  ^^^  warrant  of  the  Secretary  of  State,  the  Court,  on  the  return  to  an  haoeas 
privieged  corpus,  was  moved  that  he  might  be  discharged,  on  the  ground  that  the  'de- 
froDnRrrest.  fendant  was  a  member  of  parliament,  and  entitled  to  privilege  to  be  free  from 
except  in  arrest  in  all  cases  except  treason,  felony,  and  actu£d  breach  of  the  peace,  and 
treuoD  fo  ^^^*  therefore  he  ought  to  be  discharged  from  imprisonment  without  .bail. 
loo7,and  ^^*'  ^**'*-  W®  ^^^  all  of  opinion  that  the  defendant  is  entitled  to  the  privilege 
actaa)  of  exemtion  from  arrest,  and  must  be  discharged  without  bail.     In  the  case  of 

breach  of    the  seven  bishops,  the  Court  took  notice  of  the  privilege  of  parliament,  and 
ihepeaco.    thought  the  bishops  would  have  been  entitled  to  it,  if  they  had  not  esteemed 
em  to  have  been  guilty  of  a  breach  of  the  peace,  for  three  of  the  judges 


